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SUMMARY OF THE ARGUMENT

The question in this case is whether plaintifityd8, a self-proclaimed “nascent
political party,” is a “political committee” undéine Federal Election Campaign Act (“FECA”),
2 U.S.C. 88 43kt seq Seealso2 U.S.C. §431(4)(A); 11 CFR 8§ 100.5(a) (defintpglitical
committee”).

On May 30, 2006, Unity08 filed an advisory opini@guest seeking the opinion of the
Federal Election Commission (the “FEC”) as to wieettnity08 is a “political committee”
under FECA.SeeAdvisory Opinion Request (“AOR”) 2006-20 (March,3D06). In the AOR,
Unity08 stated that its “Goal One” is “to elect aity Ticket for President and Vice President of
the United States in 2008....” AOR 2006-20 at 2.ity08 explained that its plan is “to qualify
for ballot positions” as a party “in certain kewptsts for the offices of President and Vice
President of the United States,” and then “to $elesing a ‘virtual’ convention over the Internet,
candidates for the office of President and Vicesilent of the United States to run in those
ballot positions.”ld. at 3, 4.

Although Unity08 is thus, by all appearances, oizahsolely for the purpose of running
candidates for President and Vice President ir2@@8 election, it seeks to be exempt from the
campaign finance laws that apply to all federaltjpall parties and political committees, until
such time as it actually nominates its presidesatnal vice-presidential candidates. To this end,
UnityO8 urged the FEC in its AOR to opine thasiniot a political committee and, consequently,
that it is not required to comply with the contrion limits, source prohibitions and disclosure
requirements that apply under FECA to political coittees. In other words, Unity 08 requested
the right to raise contributions unrestricted inree or size — colloquially, “soft money” — to

support its efforts to influence the 2008 presidemection.
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On October 10, 2006, the FEC issued Advisory Opir@006-20, advising Unity 08 that
its proposed activities would meet the test foritpml committee” status, because (1) its “major
purpose” is “the nomination or election” of a “Uyiitticket for President and Vice President in
the 2008 elections, and (2) it has made or will emaker $1,000 in “expenditures,” in the form
of “monies spent by Unity08 to obtain ballot acceésSeeAO 2006-20 at 3-5. The FEC's
conclusion that Unity 08 must register and opeaata political committee is plainly correct.

In its summary judgment motion, UnityO8 argues #rabrganization does not receive
“contributions” or make “expenditures” under FECA¥egicate acts to establish “political
committee” status—until it expressly advocatesdleetion or defeat of a “clearly identified”
candidate for federal officesSeeMemorandum of Law in Support of Plaintiffs’ Motidar
Summary Judgment (“Unity08 SJ Memo”) at 8-12. Ubhtominates its candidates and they
thus become “clearly identified,” UnityO8 argueasttit can operate outside the law.

But this argument misconstrues the term “expenglitwhich is not limited simply to
“express advocacy” for groups whose “major purpaséd influence elections, such as Unity08.
Rather, any spending by such a group “for the pgegpad influencing” an election constitutes an
“expenditure.” Unity08's spending as, in its ownngs, a “nascent political party,” surely falls
within that definition, even though it has not peiminated its candidates for President and Vice
President. Furthermore, even applying UnityO8 si\@tandard for what constitutes an
“expenditure,” Unity08 has spent, is spending, aiticontinue to spend funds to support
candidates who are “clearly identified” by desaxiptterms such as election cycle (2008), party
affiliation (Unity08) and office sought (United $8 President). Because these descriptive
terms are sufficient to “clearly identify” specifiederal candidates, Unity08's spending

constitutes “expenditures” even under its narrofintten of the term.
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Further, this Court should reject Unity08’s argutniiiat no state interests support the
application of FECA political committee requirem&and restrictions to Unity08 and,
consequently, that the FEC’s opinion violates tiistAmendment. The regulation of political
committees has long been upheld by the Supremet Gecause it is supported by compelling
governmental interests, including the preventionasfuption and the appearance of corruption.
See, e.gCalifornia Medical Ass’n v. FEC (CalMed}53 U.S. 182 (1981).

Just as the Supreme Court recognizellaConnell v. FEC540 U.S. 93, 154-61 (2003),
that unlimited “soft money” contributions to fedepalitical party committees pose a threat of
corruption of such parties, their candidates aed tfficeholders — regardless whensuch
funds are raisede(g, prior to the party’s primary) or thmurposedor which such funds are spent
(e.g, so-called “party building”) — so too would united contributions to UnityO8 pose a threat
of real and apparent corruption of Unity08’s evahtuominees.

For all these reasons, plaintiffs’ motion for summynadgment should be denied, and
defendant FEC’s cross-motion for summary judgmbotikl be granted.

ARGUMENT

The FEC Correctly Advised UnityO8 That Its Proposed Activities Would Render It
a Federal Political Committee.

In AO 2006-20, the FEC correctly advised UnityO8ttiis proposed activities meet the
two-part test for “political committee” status, b@se its public statements indicate that its
“major purpose” is the nomination and election 6Uaity Ticket” for President, and its
spending constitutes “expenditures,” as definethieyAct. UnityO8 has provided no legal
support for its argument that it is not making “ergditures” simply because it has not yet

nominated its presidential and vice-presidentiadodates.
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A. An Entity Whose Major Purpose Is “the NominationEdbection of a Candidate”
and Which Makes “Expenditures” or Accepts “Conttibos” in Excess of
$1,000 Is a Political Committee.

The FECA defines a “political committee” as a grdwhich receives contributions
aggregating in excess of $1,000 during a calenear gr which makes expenditures aggregating
in excess of $1,000 during a calendar year .2 U.S.C. § 431(4)(A). The statute, in turn,
defines “expenditure” and “contribution” to encorspany spending or fundraising,
respectively, “for the purpose of influencing angation for Federal office.ld. 88 431(8)(A)(i)
(defining “contribution”), (9)(A)(i) (defining “expnditure”).

In Buckley v. Valeo424 U.S. 1 (1976), the Supreme Court addressestitational
concerns that the statutory definition of “politicammittee” was overbroad and, to the extent it
incorporated the definition of “expenditure,” vagaewell. Id. at 76-80. The Supreme Court
found the term “expenditure” caused “line drawinglgems” by potentially “encompassing
both issue discussion and advocacy of a politesililt,” so that the “political committee”
definition (which relied on the definition of “expditure”) might “reach groups engaged purely
in issue discussion.Td. at 79.

To resolve these constitutional concerns,BhekleyCourt imposed two different
limiting constructions.

First, it narrowed the definition of “political camittee” to encompass only
“organizations that are under the control of a adaiéor the major purpose of which is the
nomination or election of a candidateld. (emphasis added). For such “major purpose” groups,
there was no vagueness concern about the statédompe purpose of influencing” definition of
“expenditure” because, the Supreme Court heldudégiments by such groups “can be assumed
to fall within the core area sought to be addresge@ongress. They argy definition,

campaign related Id. (emphasis added).
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But second, “when the maker of the expenditureisvithin these categories — when it
is an individual other than a candidate or a grotiyer than a ‘political committee,” the Court
narrowly construed the term “expenditure” to reamhly funds used for communications that
expressly advocathe election or defeat ofcéearly identifiedcandidate.”ld. at 79-80
(emphasis added).

The importance of this distinction was the Supré&voert’s recognition that the broader,
statutory definition of “expenditure” as spendirigr‘the purpose of influencing” an election is
not vague when applied to groups “the major purposetoth is the nomination or election of a
candidate,” because spending by such groups igéfipition, campaign-related.ld. at 79.

The Court imposed the narrowing gloss of “expresseaacy” on the term “expenditurehly
with regard to groupsther thansuch “major purpose” groupdd. at 80.

The Supreme Coureaffirmed this approach McConnellin its consideration of the
Bipartisan Campaign Reform Act of 2002 (“BCRA”),lPW. No. 107-155, 116 Stat. 81 (2002).
In reviewing a BCRA requirement that state parniss hard money to pay for a public
communication that “promotes or supports” or “adt&or opposes” a federal candidate, 2 U.S.C.
88 431(20)(A)(iii), 441i(b)(1), the Court rejectadragueness challenge because the words
“clearly set forth the confines within whigiotential party speakers must act in order to avoid
triggering the provision."McConnell,540 U.S. at 169 n.64 (emphasis addeuoting

Buckley the Court noted that “a general requirement ploditical committees disclose their

! TheBuckleyCourt defined express advocacy to include phrasels as “vote for,” “vote against,” “elect,”

“support,” “reject” or “defeat” a clearly identiftecandidate. 424 U.S. at 44 n.52. In a subsedqusesa, the Ninth
Circuit somewhat expanded the definition of exprebsocacy also to include speech which “when reaal whole,
and with limited reference to external events, §is$ceptible of no other reasonable interpretdtidgras an
exhortation to vote for or against a specific cdati.” FEC v. Furgatch807 F.2d 857, 864 (9th Cir. 1987). The
message must be “unmistakable and unambiguousestingg of only one plausible meanindd. The
Commission has codified the so-called “magic worstehdard oBuckleyat 11 C.F.R. § 100.22(a), and the
Furgatchstandard at § 100.22(b).

2 The “promotes, attacks, supports or opposes’bfeBCRA is colloquially known as the “PASQO” test.

5
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expenditures raised no vagueness problems bedaisern ‘political committee’ ‘need only
encompass organizations that are under the cafteotandidate or the major purpose of which
is the nomination or election of a candidate’ dmasta political committee’s expenditures ‘are,
by definition, campaign related.’Ild. Thus, the Court iMcConnellreaffirmed that the express
advocacy test set forth Buckleydoes not apply to groups whose major purposeiiglieence
federal elections.

For this reason, the “express advocacy” test igeletant to the question of whether a
“major purpose” organization is spending moneynftuence the election of federal candidates,
and whether it is, accordingly, making “expendituteBecause the “express advocacy” standard
does not apply to the definition of “expenditur@sthis context, it follows that it is also
irrelevant in determining whether a “major purpogedup has made $1,000 in “expenditures”
for purposes of determining political committeets$a Instead, if a group meets the first prong
of the political committee tesi€.,that it has a “major purpose” to influence elecsipthe
second prong of the testq., whether its spending constitutes “expendituresfjagerned by the
broader statutory definition of expenditure — spegdfor the purpose of influencing any
Federal election,” not by the express advocacy test

B. The FEC Correctly Interpreted and Applied FECA &l Requlations to
Determine that Unity0O8 Meets the Definition of “Riglal Committee.”

1. The First Prong: Unity0O8 Meets the “Major Purpo3e’st

The FEC correctly found that UnityO8 meets the ‘on@urpose” test. Several cases
have established that a group’s “major purpose’tmdemonstrated not only by its spending,
but also by its public statements or positioBge, e.gFEC v. Malenick310 F. Supp. 2d 230,
234-36 (D.D.C. 2004) (finding the organization ended its “major purpose” through its own

materials which stated the organization’s goalugfrting the election of Republican Party
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candidates for Federal office and through effartgedt prospective donors to consider supporting
Federal candidatedfEC v. GOPAC, In¢ 917 F. Supp. 851, 859 (D.D.C. 1996) (finding tine
“organization’s [major] purpose may be evidencedtbypublic statements of its purpose or by
other means”). A group’s actual activities caroasidence its “major purposeSee, e.g., FEC

v. Massachusetts Citizens for Life (MCF4Y9 U.S. 238, 262 (1986) (noting that a group’s
independent spending activities to influence pmditcampaigns can “become so extensive that
the organization’s major purpose may be regardedaspaign activitf) (emphasis added¥ee
alsoMcConnell 540 U.S. at 170 n.64.

Here, Unity 08’s self-proclaimed goal is to nomaand elect candidates for President
and Vice President in the 2008 election. In 2Q0&ify08’s web site home page stated
prominently that “Unity08 is a citizens’ movemeatget our country back on trably
nominating and electing a Unity Ticket in the ‘O&sgidential election to promote leadership, not

partisanship.”Seehttp:/Mww.unity08.com(visited August 18, 2006). Similarly, UnityOS8 td

in its AOR that “Goal Oneés to elect a Unity Ticket for President and VResident of the
United States in 2008 . . ..” AOR 2006-20, at&ven this description of its goals, it cannot be
contested that Unity08 is a group “the major puepokwhich is the nomination or election of a
candidate,” as set forth Buckley

Although Unity08 does not — and cannot — dispué itis “Goal One” is the nomination
and election of a “Unity Ticket,” it nevertheledsempts to argue that it is not a “major purpose”
group. Its argument rests on its unsupported tgsehat the “major purpose” test has
“received a limiting construction pursuantBackley and has been “construed to apply where

there is an ‘identified candidate.” UnityO8 SJ e at 19. Because Unity08 has not yet
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nominated its candidates, its argument continti€ges not yet have a “clearly identified”
candidate, and its purpose does not relate to dateladvocacy. Unity08 SJ Memo at 20.

This argument misapprehends the “clearly identiGaddidate” standard. That test is
part of the express advocacy standard which deteswhether aon-major purpose group is
making “expenditures” +e., whether such a group is expressly advocating #wtieh or defeat
of a “clearly identified candidate.Buckley424 U.S.at 80. UnityO8 engages in doctrinal
sleight-of-hand by excising that standard fronpitsper context and grafting it onto the “major
purpose” test which, contrary to Unity08’s assertiasks only whether a group’s major purpose
relates to the “nomination or election ofandidaté — not a ‘tlearly identified candidaté
There is no support in the law for Unity08’s noagblication of the “clearly identified
candidate” standard to limit the “major purposesttevhich makes that test far narrower than the
Court intended ifBuckley.

Unity08'’s argument also defies common sense. Vénetlgroup’s major purpose relates
to the nomination and election of federal candislakees not depend on its “identification” of
particular candidates by name. A group that devidéeresources to promoting “Republican
congressional candidates,” “female candidates éora&,” or any other class of candidates is
clearly a “major purpose” group, regardless whe#tlats expenditures expressly support one or
more particular “clearly identified” candidates.

The logic of Unity08’s argument stands for the rekahle proposition that funds raised
by the national committees of any political partyieluding the Republican National Committee
and the Democratic National Committee — cannot ttioi®nally be regulated until the party has
held its primary election (or nominating convenjiand identifiedoy namdts nominee to a

particular federal office. Indeed, Unity08'’s thgevould mean that the Republican Party and
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Democratic Party would themselves not be “politmanmittees” subject to FECA until they
had actually nominated “clearly identified” candiels— with the result that the party committees
could raise unlimited soft money for the presid@intempaign prior to their nominating
conventions. Such an absurd result illustratedléines of Unity08's argument. The Supreme
Court made clear iMcConnellthat any and all funds raised by political paynenittees — even
in the period prior to nominating a specific caraded— may constitutionally be subject to the
amount limits, source prohibitions and discloswguirements of FECA in order to deter the
actuality and appearance of corruption; in otherdspthat the partiesre “political committees”
under FECA, even before they nominate their candsd&ee McConnelb40 U.S. at 154-56.

It is no surprise that Unity08 offers no valid &@uthority for its grafting of a “clearly
identified candidate” requirement onto the “majargmse” test. The cases Unity08 cites,
BuckleyandMCFL, do not support its argument that a group’s “majmpose” depends on
whether the group has identified by name the categit supports or opposeSeeUnity08 SJ
Memo at 19-20.Buckleywent no further than to limit the definition ofdfitical committee” to
groups “the major purpose of which is the nomirmato election of a candidate.” 424 U.S. at
79. TheMCFL decision did not address the “major purpose” isdual, except to note that the
defendant corporation was not a “major purposetigroecause its “central organizational
purpose is issue advocacy.” 479 U.S. at 253 nl6further acknowledged that if the
defendant’s campaign-related spending “bec[a]mexsensive that the organization’s major
purpose may be regardad campaign activitythe corporation would be classified as a politica

committee.” 479 U.S. at 262 (emphasis added). MGEL Court thus framed the “major

3 In contrast to Unity08, the not-for-profit coradion inMCFL was organized under section 501(c)(4) of the

Internal Revenue Code, not section 527. Sectidfcd)@t) groups may not lawfully have candidate #tecrelated
activities as their major purpose, whereas se&@horganizationsusthave candidate election-related activities as
their major purposeCompare26 U.S.C. § 501(c)(4yith 26 U.S.C. § 527See infra atl0-11

9
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purpose” test as a broad analysis of “campaigwiagti and not one limited to examining
activity relating only to specifically identifiecaodidates.

Therefore, insofar as these two cases touch ugfnthjor purpose” test at all, they
make clear that the function of this test is toti@ebthose groups with only minimal campaign-
related activities from being classified as “pahti committees” -aotto provide an exemption
from federal campaign finance laws for groups sagk/nity08 that have the sole purpose of
influencing a federal election. Contrary to UnB@®argument, the major purpose test has never
been construed to apply only to organizations shaport a “clearly identified” +e. nominated
— candidate.

The FEC'’s conclusion regarding Unity08’s “major pose” is also buttressed by the fact
that UnityO8 has registered with the Internal Rexe8ervice under section 527 of the Internal
Revenue Code (“IRC”)SeeAO 2006-20, at 1. A section 527 “political orgaation” is
“organized and operated primarily” for the purpo$éaccepting contributions or making
expenditures” toihfluence the selection, nomination, election, ppa@ntment of any individual
to any Federal, State, or local public offic&See26 U.S.C. § 527(e)(1), (2).

Thus, any entity that registers as a section 53tiqab organization is formed for the
“primary” purpose of “influencing or attempting tafluence the selection, nomination, election
or appointment of” an individual to public offic&he Supreme Court iMlcConnellconfirmed

the proposition that section 527 groups are pripangaged in influencing elections, stating

4 Section 527 of the IRC provides tax exempt treatinior “exempt function” income received by any

“political organization.” The statute defines “fimial organization” to mean a “party, committeesaciation, fund,
or other organization (whether or not incorporated)anized and operated primarily for the purposelioéctly or
indirectly accepting contributions or making expiurks, or both, for an exempt functidri26 U.S.C. § 527(e)(1)
(emphasis added). An “exempt function” is defiteanean the “function dhfluencing or attempting to influence
the selection, nomination, election, or appointnardany individuato any Federal, State, or local public office or
office in a political organization, or the electiohPresidential or Vice Presidential electors..26 U.S.C. §
527(e)(2) (emphasis added).

10
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that “section 527 ‘political organizations’ are like 8 501(c) groups, organized for the express
purpose of engaging in partisan political activit$40 U.S. at 174 n.6&ee also idat 177

(noting that 527 groups “by definition engage imtigan political activity”). Accordingly, any
group that chooses to register as a “political pization” under section 527 — including Unity08
— isby definitionan entity “the major purpose of which is the noation or election of a
candidate.” Under the “major purpose” test sethfan Buckley this is sufficient to meet the first
prong of the political committee test.

2. The Second Prong: Unity08 Meets the $1,000 Experelifest.

Relying on its earlier decisions, the FEC found thaity08's proposed spending to
obtain ballot access through petition drives warddstitute “expenditures” pursuant to 2 U.S.C.
§ 431(9)(A)(i) and 11 CFR § 100.111(&3eeAO 2006-20, at 3-4see alsoAO 1994-05 n.1
(April 18, 1994) (“[E]xpenditures to influence yoalection would include amounts you spend
... to promote yourself for the general election diatly seeking signatures on nomination
petitions”);see ale AO 1984-11 (May 3, 1984) (determining that exgsn®ade to collect
petition signatures for the general election ballet expenditures, and therefore are, “qualified
campaign expenses” in connection with a candidatspaign for nomination). Because
Unity08 therefore has made, or will make at 1eds080 in “expenditures” for this purpose, it
satisfies the second prong of the test for polittcanmittee status.

Unity08 argues that because an “expenditure” uadezxpress advocacy standard must
be connected to a “clearly identified” federal calade, it will not make “expenditures” until it

has nominated its “Unity ticket” presidential ande+presidential candidates. It further argues

° Of course, if the 527 group is involved in infheéng only State and local candidate elections or

influencing only the nomination or appointment idividuals to appointive office, it would not béealeral
political committee. In this case, however, Un8y@dicates thaall of its electoral activity will be directed to
federal elections. AO 2006-20, at 2; AOR 2006-@®@-4.
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that current disbursements relating to ballot fetihg activities are on behalf of Unity08 itself,
and are not connected to any identified candidbteity08 SJ Memo at 18-19. The FEC
correctly rejected this argument in AO 2006-20,estmg that unlike most political parties that
“field a slate of Federal and non-Federal candgjatgnity08 would only field candidates for
President and Vice President in the 2008 electiand thus all of Unity08's expenditures would
inure to the benefit of those two Federal candsla#®O 2006-20, at 4.

Amicisupport the FEC'’s rejection of Unity08's argumeWith regard to the question of
whether UnityO8 has made (or will soon make) $1,@0@xpenditures,” there are two relevant
issues: first, whether the definition of “expendguin the case of Unity08 is limited by the
“express advocacy” test and its “clearly identifeahdidate” language, and second, whether
Unity08'’s proposed spending prior to nominatingpacsfic candidate constitutes “expenditures.”

First, for the reasons discussed above, the “expresscady’ test is not relevant to the
guestion of whether Unity08, a “major purpose” grois spending money to influence the
election of federal candidates, and whether #&gsordingly, making “expenditures.” As
Buckleymade clear, the narrowing construction of the egpiadvocacy test is only necessary to
prevent vagueness with respect to individuals amd“major purpose” groupsSee Buckley
424 U.S. at 79-80. Unity08 is thus mistaken iredssg that the “express advocacy” test must
be applied to judge whether its spending consstlggpenditures.” As a self-identified section
527 “political organization” formed “primarily” fothe purpose of influencing the nomination
and election of a 2008 presidential ticlse26 U.S.C. § 527(e)(1), and as a group that has
proclaimed its purpose is to nominate and sup@orticates for President and Vice President,
Unity08 is — like any other “major purpose” entiysubject to the facial statutory definition of

“expenditure,” without the limiting “express advaega gloss developed by tiguckleyCourt
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Every pennygpent by Unity08 will be “for the purpose of indlacing” the nomination and
election of a 2008 presidential ticket and, thenefoonstitutes “expenditures” under FECA.

Secondeven if the express advocacy standard is deeetedant to the evaluation of
Unity08’s expenditures, UnityO8 meets even thisersiringent standard. Unity08 is spending
monies on behalf of specific candidatese-its “Unity Ticket” presidential and vice-presideit
candidates — who are clearly identified by electiear, office sought and party affiliation, even
if not yet by name. “Express advocacy” does nquie a candidate be identified only by name
instead of other “placeholder” attributeSeell CFR § 100.22 (“Expressly advocating means
any communication that ... [u]ses phrases such age:eléct your Congressman,’ ‘support the
Democratic nominee,’ ‘cast your ballot for the Rblcan challenger for U.S. Senate in Georgia’
... ‘reject the incumbent™). It is difficult toe® how a communication to “support the Unity
ticket in 08” or “elect a Unity President” is argsk “express advocacy” than the examples of
express advocacy provided in Section 100.22, ss¢bupport the Democratic nominedd.;
see also Buckley24 U.S. at 44 n.51.

The FEC's position that Unity08’s spending relatesclearly identified” candidates is
supported both by administrative precedent andulyip policy. In Advisory Opinion 2003-23
(Nov. 7, 2003), the FEC considered whether to alopolitical committee to collect
“earmarked” contributions for the Democratic Past§presumptive nominee” pursuant to the
FEC’s earmarking rules that generally apply to abations to a “clearly identified candidate.”
Seell CFR § 110.6(b)(1). The opinion thus deals sgjyavith the argument raised by
Unity08, namely whether a specific candidate mestiteentified” by name +e., nominated —
in order for the earmarking rules to apply. TheCFaid its rules apply to a party’s yet-to-be-

selected “presumptive nominee” fospecific federal officen aspecific federal election
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In Advisory Opinion 1982-23, the Commission con@ddhat it was permissible
for a local committee to earmark $1,000 througbcall party committee tthe
as-yet unknown Republican nomifeeNew York’s 24 Congressional District.
In Advisory Opinion 1977-16, the Commission con@ddhat it was permissible
for a local committee to accept contributions arakenexpenditures on behalf of
an undetermined Federal candidatk both instances, the Commission
concluded that it was permissible to earmark cbatrons to undetermined
Federal candidates becauke candidates were identifiable as to specificeff
party affiliation, and election cycle, although thames of the eventual nominees
were not known
Under WE LEAD’s proposahecause the presumptive nominee is identifiable as
to specific office (President of the United Statpajty affiliation (Democratic
Party), and election cycle (2004he Commission concludes that contributors
may earmark contributions to the presumptive nomtheough WE LEAD....

AO 2002-23, at 3-4 (emphasis added).

The same is true here. Unity08'’s activity reldtean “as-yet unknown” party nominee
who, by definition, will be a candidate. Althougs-yet unknown,” this “presumptive
nominee” of the Unity08 committee “is identifialds to specific office” (President) as well as to
“party affiliation” (Unity08) and “election cycle{2008). These identifying attributes single out
a specific, “clearly identified” candidate and #nerefore sufficient to show that Unity08’s
spending satisfies even the express advocacy tiefiraf “expenditure.”

Instead of addressing this FEC preceddunjty08 relies upon the “Draft Kennedy” cases
to argue that the definition of “expenditure” iretpolitical committee test is limited by the
requirement that the spending be relative to aaftyadentified” federal candidateSeeFEC v.
Machinists Non-Partisan Political Leagi®lachinisty, 655 F.2d 380 (D.C. Cir. 19819¢e also
FEC v. Florida for Kennedy Committe@81 F.2d 1281 (11th Cir. 1982). The “Draft Kedpk

cases are inapplicable here, however. In thosscHse groups at issue were engaged in

6 The only mention Unity08 makes of prior FEC digis is to allege that the “Statement of Reasofis” o

threecommissioners in Matter Under Review 395 suppaitettlearly identified candidate” limitation ofi¢
definition of “political committee.” Unity08 SJ meo at 21-22. Even if this Statement of Reasonpauged
Unity08’s argument — which it does not — it does mepresent an opinion of the Commission and ttassro
precedential weightSee2 U.S.C. 8 437¢(c) (any decision of Commission negumajority vote of 4 members).
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“attempts to convince the voters — or Mr. Kennettydelf — that he would make a good
‘candidate,’ or should become a ‘candidateviachinists,655 F.2d at 396. There was no
certainty, or even likelihood, that Kennedy wouletebecome a candidate within the meaning
of FECA. The “draft” committees might ultimatelgwver support any “candidate” for federal
office. Here, by contrast, there is little doutat the efforts of UnityO8 will lead to the
nomination and promotion of “candidates” for fed@ffice. Indeed, the nomination of a “Unity
Ticket” candidate is “Goal One” of the organizatiamd is entirely within the control of Unity08.
This case is thus wholly distinguishable from tbedft Kennedy” situation.

Unity08'’s reliance upoREC v. GOPAC917 F. Supp. 851 (D.D.C. 1996) is similarly
misplaced. There, GOPAC made expenditures to supfate and locatandidates for the
purpose of building a “farm teamid. at 854, that it hoped would some day help the Riggarb
Party take over the U.S. House of Representatikesat 858. GOPAC's theory was that the
“reverse coattails” of strong Republicatatecandidates could indirectly boost the party’s
federalcandidates on the same ticket. GOPAC , howewat,rfot make any direct contribution
to any particular federal candidatesd. at 858. Because GOPAC avoided directly supporting
any “person who has decided to become a candidatederaloffice,” the Court concluded that
it had not made expenditures for the purpose tdenicingfederalelections, and could not be
deemed a political committee subject to federal l&dv at 859 (emphasis added).

Unity08 attempts to usSBOPACto argue that political committee status requires
expenditures in support of atready-nominated¢andidate. BuUGOPACdoes not stand for this
proposition. In GOPAC, the court simply made clibat GOPAC direct support of state and

local candidates would not trigger political comtedt status simply because of angirect
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effect this support had on federal elections. dntrast to GOPAC's activities, Unity08 has
stated that its only goal is to nominate and supjederalcandidates in the 2008 election cycle.

Thus, the case law cited by UnityO8 does not sugfsargument that its spending prior to
nominating a specific candidate will not constittegpenditures.”

I. The FEC’s Determination that Unity08 Is a “Political Committee” Does Not
Violate the First Amendment.

The Supreme Court has rejected First Amendmerniieciges to FECA's regulation of
“political committees” as defined by 2 U.S.C. § ¢81A), and has found that such regulation is
supported by important governmental interestsuuticlg the prevention of corruption and the
appearance of corruptiorsee, e.gBuckley 424 U.S. at 25-29%CalMed 453 U.S. at 193-99.
Because Unity08 meets the definition of a “politicammittee,” it follows that it is subject to
FECA, and that this regulation is consistent wité First Amendment and supported by the
same governmental interests found to support FE(Buckley

Unity08 attempts to turn this reasoning on itstheaiggesting that Congress and the FEC
must make a particularized showing that its spet#ctual situation presents the potential for
corruption. SeeUnity08 SJ Memo at 9 (“Neither Congress nor th€Fas identified any
potential for corruption or the appearance of qation where an organization seeks ballot
access in its own name without supporting a specédndidate.”) But the First Amendment does
not require that the government make a case-bydmsenstration of potential corruption for
every group that is deemed a political committeg thins subject to FECA. If an organization
meets the federal law definition of “political conttae,” it can be constitutionally obligated to
comply with the campaign finance laws based omthelly justifiable presumption that
unregulated fundraising and spending by such estpbses a threat of real and apparent

corruption of federal candidates and officeholders.
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Nevertheless, although the burden does not liie the FEC to make an individualized
showing in this case, it is clear that allowing tyAB to operate outside of FECA'’s “political
committee” disclosure requirements, contributioniié and source prohibitions would pose a
serious threat of real and apparent corruptiorrgéaonations to UnityO8 will create actual or
apparent indebtedness on the part of the Unity@8igential and vice-presidential nominees —
regardless whether the contributions are made deioafter Unity08 nominates its candidates.

A. The Supreme Court Has Found That The Regulatidtobfical Committees
Under FECA Does Not Violate the First Amendment.

Contrary to Unity08’s insistence that only “corrigpt, the risk of corruption, or
appearance of corruption” will justify the regutatiof election-related activities, Unity08 SJ
Memo at 9, the Supreme Court has recognized thatder of government interests are served
by the regulation of political committees, incluginot only the anti-corruption interest noted by
Unity08, but also the public’s informational intetén disclosure, and the government’s interest
in preventing circumvention of campaign financeuiegments.

In Buckley the Supreme Court considered whether the disg@agguirements and
contribution restrictions imposed by FECA on pollicommittees comported with the First
Amendment. Even though the Court recognized tredd legal requirements represented a
“significant interference with protected rightspadlitical association,” it sustained these
requirements as a “closely drawn” means to furtiefficiently important interests” of the state.
424 U.S. at 25 (internal quotations omitted).ettagnized that contribution limits prevented
“corruption and the appearance of corruption spawmethe real or imagined coercive influence
of large financial contributions on candidates’igoas and on their actions if elected to office.”
Id. Disclosure was supported by a broader arragtefests including: “provid[ing] electorate

with information as to where political campaign regrcomes from ... [and] the interests to
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which a candidate is most likely to be responsit@gter[ing] actual corruption and avoid[ing]
the appearance of corruption by exposing largerdmutions and expenditures to the light of
publicity,” and “gathering the data necessary ttedeviolations of the contribution limitations.”
Id. at 66-68.

The Supreme Court expanded upon its holdinguokleywhen it considered FECA’s
$5,000 annual limit on contributions to multi-casiatie political committees iBalMed See
also2 U.S.C. § 441a(a)(1)(C). As Unity08 does hdre,appellants i€alMedasserted that the
danger of actual or apparent corruption discuss&iickleydid not apply to contributions to
non-candidate-controlled political committees. 45S8. at 197-98. The Supreme Court
disagreed. It found that the $5,000 limit “furtfeef] the governmental interest in preventing the
actual or apparent corruption of the political ms&’ by “prevent[ing] circumvention of the very
limitations on contributions [to candidates] thaistCourt upheld iBuckley” Id. at 197-98.
Absent the limit on contributions to political conttaees, an individual “seeking to evade the
$1,000 limit on [individual] contributions to camidites could do so by channeling funds through
a [] political committee.”ld. at 198.

In McConnel) the Court further developed its analysis of theggnment’s anti-
corruption interest in the context of upholdingysons banning the raising and spending of
“soft money” —.e.,federally unregulated funds — by political partyreuittees. 540 U.S. at
134-73. For instance, the “core” soft money prowvisat issue itMcConnellsubjected all funds
raised and spent by the national political patiefederal contribution limits and source
prohibitions, regardless of when the funds wersedior spent, or for what purpos&ee2
U.S.C. § 441i(a). In finding these provisions &jbstified by the government’s interest in

preventing actual and apparent corruption, the Giefined corruption broadly as “undue
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influence on an officeholder’s judgment, and thpegyance of such influenceld. at 150,
quoting FEC v. Colorado Republican Federal Campaypmm, 533 U.S. 431, 441 (2001). The
Court noted that large contributions made to pestymittees “are likely to create actual or
apparent indebtedness” on the part of the paffieelgral candidates and thereby enable
contributors to gain access and influence over idaek. Id. at 146-48 (influence), 149-51
(access and influence).

B. The Reqgulation of Unity08 as a Political Commitledustified by the Important
Government Interests Recognizedinckley CalMedandMcConnell

UnityO8 has not shown that it is distinguishabtairthe political committees considered
in the case law detailed above. Because Unity@8oslitical committee, regulation of its
fundraising is supported by the strong governmegmigboses articulated Buckley CalMed
andMcConnell Financial disclosure by political committees;isas Unity08, provides the
electorate with useful information and deters gotinn through publicity, while limits on
contributions to political committees such as Ud@&yombat corruption and the appearance of
corruption in the electoral system, and prevemgdatonors from circumventing the limits on
direct contributions to candidates by using comeettas a pass-through for their donations.

UnityO8 does not explain why these compelling goweental interests are relevant only
afterit nominates its presidential and vice-presidertgaididates. Its analysis boils down to the
claim that “without a candidate, there is no prasper corruption.” Unity08 SJ Memo at 10.

This assertion is at best myopic; at worst, simplyrue. After the online nominating
convention planned for summer of 2008, Unity08 Wwdle two party nominees who will be the
beneficiaries of all activities conducted by Unygrior to their nomination, including the funds
it raised and the expenditures it made to obtallotyaositions for these nominees. This

situation creates actual or apparent indebtedresiseopart of the nominees to Unity08 and its
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financial backers. There is no reason to belibag¢ that Unity08’s candidates will disregard the
large contributions made to the party solely beedhsy were made prior to their nomination.
As was the case with soft money contributors tdypammittees prior to BCRA, large donors
to UnityO8 can potentially obtain undue accessiafldence over Unity08’s candidates, and
thereby pose a threat to the integrity of the alitsystem.SeeMcConnel| 540 U.S. at 146-51.
The same is true with regard to public disclosuféJnityO8 were exempt from the campaign
finance laws, it would be permitted to build th&astructure for its presidential/vice-
presidential campaign, including securing ballagipons for its nominees, without any
obligation to report its financial activity to tli&C prior to its nomination of candidates. Upon
its nomination of candidates, UnityO8 would be ¢iméy political committee running federal
candidates that would not have provided the puhiilc complete information regarding its
financial activities. This “blackout” in campaidimance disclosure would be particularly
problematic given that UnityO8 would also, undsrrgasoning, be exempt from contribution
limits and source prohibitions. The public hasrargy interest in receiving information about
the financial activity of Unity08, including disdare of early contributors to the Unity08, in
order to be able to evaluate the “interests to lvftice Unity0O8 nominees] would most likely to
be responsive” and to make “predictions of [th&itlire performance in office.Buckley 424
U.S. at 66-67.

CONCLUSION

For the foregoing reasons, Advisory Opinion 2006426s not violate the Administrative
Procedures Act, 5 U.S.C. § 706(2)(A) or the Firsteladment. Accordingly, this Court should
deny plaintiffs’ motion for summary judgment, an@ugt defendant’s motion for summary

judgment.
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