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Appeals fromthe United States District Court for the
Western District of Texas

(Novenber 30, 1994)

Before SM TH, W ENER, and BENAVI DES, C rcuit Judges.
WENER, Circuit Judge:



This appeal arises froma diversity jurisdiction suit on a
contractual debt. Def endant - Appel | ant/ Cr oss- Appel l ee Richard
Thor nburgh (" Thornburgh") asks us to reverse the district court's
j udgnment hol di ng hi mpersonally |iable for a contractual obligation
i ncurred during his canpaign for the U S. Senate by the "Thornburgh
for Senat e Comm ttee" (the "Comm ttee"), Thor nburgh's
uni ncor porated principal canpaign comrnittee. He argues that the
district court erred by finding that))personally and through his
general agent, Murray D ckman ("D ckman")))Thor nburgh aut hori zed,
assented to, or ratified the Commttee's contract on which the
court held him personally |iable. The Republican Nati onal
Committee ("RNC'), appearing as amcus curiae, argues that the
district court ignored notions of federalism and thus applied an
i ncorrect | egal standard, in determ ning Thornburgh's liability for
the Conmttee's debt.

In response, Plaintiff-Appellee/ Cross-Appellant, Karl Rove &
Conmpany ("Rove & Conpany") cross appeals the district court's
dism ssal of Rove & Conpany's claim against Defendant/Cross-
Appel | ee, Ray Dinuzio ("D nuzio") for | ack of per sonal
jurisdiction. Rove & Conpany argues in the alternative that if
Thornburgh is not |iable for the Commttee's contract, then D nuzio
is, thus vesting the court with personal jurisdiction. As we
conclude that the district court properly interpreted and applied
the correct |l egal standard, we affirmthe district court's judgnent
hol di ng Thornburgh |iable and dism ssing Rove & Conpany's claim

agai nst Dinuzio for |lack of personal jurisdiction.



I
FACTS AND PROCEEDI NGS
A BACKGROUND

The facts material to the outcone of this appeal are
relatively straightforward and, for the nost part, undisputed. As
the district court inits opinion has al ready provided an accurate
and detailed chronology of the events leading up to this
litigation,! we limt our reiteration to those facts directly
relevant to the issues raised on appeal.

In 1991, Thornburgh ran in a special electionto fill the U S.
Senate seat that had becone vacant when Pennsyl vani a Senator John
Heinz was killed in an aircraft accident. Di ckman, a longtine
Thor nburgh aide, agreed to the offer of Rove & Conpany to provide
direct mail fundraising services for the canpaign, upon
Thornburgh's entering into the U S. Senate race and establi shnent
of a principal canpaign commttee. The instant di spute arose when,
after Thornburgh lost the election, the then-insolvent Commttee
failed to pay Rove & Conpany for services that it had provided
pursuant to a contract with the Conmttee, dated Septenber 18, 1991
(the "Septenber Contract").

There is no longer any dispute regarding the existence or
gquantum of the Commttee's liability to Rove & Conpany on the
Septenber Contract. On appeal, therefore, the only issue is

whet her Thor nburgh personally has joint and several liability with

1See Karl Rove & Co. v. Thornburgh, 824 F. Supp. 662 (WD.
Tex. 1993).




the Commttee for the debt to Rove & Conpany. |If not, then we nust
consi der whether Dinuzio is personally |liable for the debt, and
thus subject to the jurisdiction of the court.

The Septenber Contract was between Rove & Conpany and the
Comm ttee, not Thornburgh. That agreenent contained a signature
line for both parties and identified "Murray D ckman" as the
proposed signatory for the Conmttee.? Rove signed the contract
and forwarded it to Bob Mason ("Mason"), the Financial D rector of
the Committee, who, in turn, delivered it to Dickman. But neither
Di ckman nor anyone el se ever signed the docunent for the Commttee.
The district court found nonetheless that Rove & Conpany and the
Comm ttee thereafter conducted busi ness according to the terns of
the Septenber Contract.® There is no evidence in the record
however, that Thornburgh ever saw this agreenment or knew of its

terns and conditions.

2The Sept enber Contract al so contained the follow ng
provi sion, which required that the Conmttee designate a
representative for the purposes of the contract:

4. [THE COW TTEE S] REPRESENTATIVE. [The Conmittee]
desi gnat es as their [sic]
representative for the purposes of this Agreenent, and
such designation shall constitute [the Conmttee's]

aut hori zation for them|[sic] to deal with [Rove &
Conpany] and nake all decisions on behalf of [the
Comm ttee] pursuant to this Agreenent and [ Rove &
Conpany] shall be entitled to rely on the advice,
decision and direction of this person as being the
advi ce, decision and direction of [the Commttee].

In a Septenber 9, 1991 nenorandumto Rove & Conpany, Committee
Fi nancial Director Bob Mason, on behalf of the Commttee,

desi gnated hinself and Mchele Davis, the Conmttee's Canpai gn
Manager, as the Conmttee's representatives.

3Karl Rove & Co., 824 F. Supp. at 666, 669-70.
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Dickman is a longtinme Thornburgh aide, who, according to the
district court, was widely known to be Thornburgh's spokesman.*
Karl Rove ("Rove"), the president of Rove & Conpany, initiated the
contact with Dickman when Rove |earned that Thornburgh was
interested in running in the special election to select Heinz
successor. Rove contacted Dickman because Rove was aware of
Di ckman' s associ ati on wi th Thor nbur gh and knew t hat Di ckman was t he
person who had been in primary control of Thornburgh's previous
canpai gns.

True to form Dickman al so played a prom nent role during this
senatorial canpaign. He took part in the Commttee's decision to
hire Mchele Davis ("Davis") as canpaign nmanager, a position
characterized as the chief executive officer of the Commttee.
Di ckman was the primary point of contact between the Commttee and
Thor nburgh; Dickman was al so one of the persons involved in the
Commttee's decisions to hire Rove & Conpany, then whether to pay
Rove & Conpany, and, if so, when to pay Rove & Conpany.

Di ckman conducted the initial negotiations with Rove & Conpany
on behalf of the Conmmttee and, in the early stages of the
canpai gn, delivered much of the material that Rove & Conpany needed
to conduct the direct mail canpaign.® For exanple, in response to
Rove' s request, Di cknman obtai ned and supplied Thornburgh's own |i st

of political donors, a collection of Thornburgh's speeches,

“1d. at 668.

SLater, Mason and Davis had nore direct contact with Rove &
Conpany.



personal letters, previous canpaign materials, and an exenpl ar of
Thornburgh's signature. D ckman was al so the person who i nstructed
Rove that Thornburgh wanted the letterhead on all solicitation
letters to read "Dick Thornburgh,” not "Richard Thornburgh.” In
his discussions with Rove, however, D ckman never expressly
represented hinself as an agent for either Thornburgh or the
Commi ttee.

Thornburgh's direct interactions with Rove and with Rove &
Conpany were nore limted than Dickman's. In fact, the district
court found that Rove's only personal contact w th Thornburgh
occurred on Septenber 23 or 24, 1991, when Rove accidentally ran
into Thornburgh in an airport.® Rove stated that he identified
hinmself to Thornburgh as the person running the direct nai
fundr ai si ng canpai gn, and t hat Thor nburgh responded by telling Rove
that he was doing a good job and to keep up the good work. At no
time, however, was Rove or anyone else told by Thornburgh that he
intended to be personally liable to Rove & Conpany for the
Septenber Contract or any other debt incurred with regard to the
services provided by Rove & Conpany.

Thor nbur gh deni ed t hat he knew whomt he Comm ttee had retained
to provide direct mail fundraising services. He did acknow edge,
however, that he was aware that the Commttee had contracted to
have such services provided and that the Commttee was being
charged for these services. Neither did Thornburgh object to the

Comm ttee's decision to purchase direct mail fundraising services;

bKarl Rove & Co., 824 F. Supp. at 668 n. 8.
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in fact, he testified that: "I assisted the [Clonmttee in
what ever way that | could in helping themto rai se noney through a
direct mail effort"” and "I cooperated with [the Commttee] and
facilitated with themand facilitated their efforts to see that the
contract [for direct mail services] went forward."

I n support of those fundraising efforts, Thornburgh aut hori zed
the Conmttee to use his signature on the solicitation letters; he
made available his political donors' Ilist; and, he reviewed and
edited the content and | anguage of several fundraising letters.
Thornburgh testified that he inspected the letters for accuracy to
"protect his reputation.”™ Although Thornburgh did not review each
such letter, the district court found that there was very little
variation in these fundraising letters, and that "once Thornburgh
had approved t he content and | anguage of a given story or statenent
attributed to him there would be no need for him to review
subsequent letters reincorporating the sane substance."’ Finally,
Thornburgh admtted that he had the authority, if he desired, to
stop conpletely all direct mail fundraising efforts on his behalf
at any tine.

Thornburgh also testified regarding his know edge of and
interactions with the Commttee. On his statenent of candi dacy,
Thor nbur gh desi gnated the Commttee as his only "princi pal canpaign
commttee. " He also approved Dinuzio as treasurer of the
Comm ttee.

Thor nburgh testified, however, that he did not know who was on

I'd. at 675 n. 21,



the Commttee, did not select or approve its nenbers, and did not
know who had authority to act for the Conmmttee. He further
testified that he was not famliar with the inner workings of the
Commttee, was not involved in the nmanagenent of Commttee
finances, did not know how the Commttee spent its funds, and
pl ayed no part in the Conmttee's selection of vendors in general
or Rove & Conpany in particul ar.

In light of the fact that Thornburgh is a "very experienced
and intelligent politician with intimte know edge of the inner
wor ki ngs of political canpaigns,” the district court found that
Thornburgh's testinony regardi ng his attenuation fromthe Comm ttee
| acked credibility.® The district court commented that "there is
no way a man of his intellect))a man who was entrusted with the
governorship of his hone state and who served as Attorney General
for his nation))did not have control of the organization running
his canpaign either directly or through persons in his confidence
and of his choosing."® The district court found nore credible the
testi nony of Mason, who had stated that Thornburgh was "ultimtely
in control" of the canpaign.?®

In all, Rove & Conpany conpl eted 28 separate projects, nmailed
695,094 letters, and rai sed over $750, 000, netting $425, 000 for the
Thor nbur gh canpai gn. Among those totals, 11,440 solicitation

letters were mailed to Texas residents, 306 of whom responded and

81d. at 667.
°ld. at 668.
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contributed a total of $83,034. Al of the noney received by the
Comm ttee was used exclusively to fund Thornburgh's canpaign for
the Senate. O Rove's total billings tothe Commttee, $169, 732. 48
went unpai d, excluding interest and attorneys' fees.

B. PROCEDURAL HI STORY

Rove & Conpany filed the instant suit in federal district
court against Thornburgh, D nuzio, and the Commttee, seeking
recovery for breach of contract, quantum neruit, fraud, and theft
of services. A bench trial was held on April 1 and 2, 1993. On
June 17, 1993, the district court dism ssed Rove & Conpany's claim
against Dinuzio for lack of personal jurisdiction, but held
Thornburgh and the Commttee jointly and severally liable for
breach of contract. Having found liability under this breach of
contract, the district court did not address Rove & Conpany's ot her
theories of liability.

Thor nbur ghsQbut not the CommtteesQtinely filed a notice of
appeal . Thornburgh conplains to us that the district court erred
in holding himliable based on the finding that he, personally and
t hrough his general agent, D ckman, authorized, assented to, or
ratified the Septenber Contract between Rove & Conpany and the
Comm ttee. In particular, Thornburgh challenges the district
court's conclusions that he assented to the Septenber Contract and
that D cknman was his general agent, vested with authority to enter
into contracts on behal f of Thornburgh personally.

Not unexpectedly, Rove & Conpany responds that the district

court got it right. GQuarding agai nst the eventuality that we m ght



reverse the district court, however, Rove & Conpany filed a cross
appeal in the alternative, urging that the district court's
di sm ssal of the claimagainst Dinmuzio for lack of jurisdiction in
personamwas error, and reiterating the claimthat D nuzio, as the
desi gnated treasurer of the Commttee, is personally liable on the
Sept enber Contract. Dinmuzio not only asks us to dismss Rove &
Conpany's cross appeal but to inpose sanctions as well, arguing
that Rove's cross appeal is frivolous and inadequately briefed.
|1
ANALYSI S

This is truly a case in which procedure imtates substance.
Rove & Conpany is a corporation created under the | aws of Texas.
The district court properly found that it had jurisdiction over the
Comm ttee because the Conmttee purposely availed itself of the
services of this Texas corporation, which would performa materi al
part of its contractual obligations from and within Texas.!
Li kewise, if either Thornburgh or Dinmuzio is held liable for the
Septenber Contract))either as a result of such person's or persons
conduct or that of an agent))for availing hinself of the Texas
Corporation's services, then the court wll have persona
jurisdiction over such person or persons too as a result of this
conduct.!? Accordingly, we first consider who, if anyone, m ght be
personal ly |iable for the Septenber Contract between Rove & Conpany

and the Commttee.

H1d. at 671.
2ld. at 671-672.
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A THE LEGAL FRAMEWORK OF THI S D SPUTE

We have never before been called upon to consider the extent
to whichsQor under what circunstancessQa candidate for federal
office, or the treasurer of such a candidate's unincorporated
princi pal canpaign commttee, may be held personally liable for a
contractual debt incurred by such a commttee. Accordi ngly, we
must determ ne which jurisdiction's body of substantive | aw governs
such situations, then apply that lawto the facts of this case.

1. Appl i cabl e Substantive Law

The district court applied substantive state | awin concl udi ng
that Thornburgh was |iable for the Commttee's debts. Thornburgh
argues that state law is inapposite, as Congress, by enacting the
Federal Election Canpaign Act of 1971 ("FECA'),!® preenpted the
application of state law by immunizing candidates for federal
office frompersonal liability. Inits amcus role, the RNC argues
t hat because the resolution of this dispute will have a significant
i npact on inportant federal interests, federal common |aw, not
state |l aw, should govern. W address each argunent in turn.

a. FECA Preenption

For the first time on appeal, Thornburgh contends that by
enacting FECA, Congress has preenpted the field, thereby barring
the application of state law to all situations involving the
liability of candidates for federal office for the debts of their
princi pal canpaign conmmttees. "W will ordinarily consider an

argunent advanced for the first tinme on appeal only if the issue is

132 U.S.C. §§ 431-455 (1988).
11



a purely legal one and if consideration of the argunent is
necessary to avoid a mscarriage of justice." In light of the
i nportance of clarifying the extent to which candi dates for federal
office may be held personally liable for the debts of their
canpai gn conmttees, the | egal nature of that issue, the thorough
briefing given the issue by both parties, and the extensive
interest that has been evidenced in the outcone of this case, we
have elected in this exceptional case to exercise our broad
discretion by reversing our ordinary practice and considering
Thor nburgh's preenption argunent. Qur extraordi nary decisionto do
so here should not be m staken as any relaxation of our virtually
uni versal practice of refusing to address matters raised for the
first tinme on appeal.

To bolster his argunent that FECA expressly preenpts state
| aw, Thornburgh relies on 2 U S. C. 8§ 453: “"[ T] he provisions of
this Act, and the rules prescribed under this Act, supersede and
preenpt any provision of State law with respect to election to
federal office." Thornburgh insists that here Congress expressly
stated its intent that federal |aw preenpt state | aw, ® so that the

court's sole task is to "'identify the donmain expressly pre-

“I'n re HECI Exploration Co., 862 F.2d 513, 521 (5th Gr.
1988) .

Bruneau v. FDIC, 981 F.2d 175, 179 (5th Cir. 1992) (noting
that "[t]o determ ne whether a statute has preenptive force,
there nust be evidence of ""the clearly manifested intent of
Congress"' that such preenption occur."” (quotations omtted)),
cert. denied, 113 S. . 2413 (1993).
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enpted. "' "1

Al t hough Thornburgh attenpts to stretch 8 453 far enough to
create a preenptive bar to applying state law to hold federa
candi dat es personal ly | i abl e, we cannot read FECA as ext endi ng t hat
far. First, a "strong presunption” exists agai nst preenption, !’ and
"courts have given section 453 a narrow preenptive effect in |light
of its legislative history."'® 1|n addition, nowhere in the text of
FECA or acconpanying regulations is the personal liability of a
candi dat e addressed. Finally, the Federal Election Comm ssion
("FEC') has opined that state |aw supplies the answer to the

guestion who may be held liable for canpaign conmttee debts.?®

\WWeber v. Heaney, 995 F.2d 872, 875 (8th Cir. 1993)
(quoting G pollone v. Liggett Goup, Inc., 112 S. C. 2608, 2618
(1992)).

] d.

8Stern v. General Elec. Co., 924 F.2d 472, 475 n.3 (2d Cir.
1991); see Weber, 995 F.2d at 876 ("8 453 could be read narrowy,
referring primarily to candi dates' behavior, and preenpting state
| aws regarding contributions only to the extent the federal |aw
prohi bited certain kinds of contributions."); see, e.q., Wber,
995 F.2d at 877 (8 453 preenpts state |laws establishing systens
for canpaign funding and expenditures); Stern, 924 F.2d at 475-76
(FECA does not preenpt state | aw governi ng whet her corporate
political contributions were actionable as corporate waste);
Reeder v. Kansas City Bd. O Police Cormmirs, 733 F.2d 543, 545-46
(8th Cr. 1984) (8 453 does not preenpt state |aw forbidding
officers fromcontributing to federal canpaigns); see also
Friends of Phil Gammyv. Anericans for Phil Gammin '84, 587 F
Supp. 769, 772 (E.D. Va. 1984) (8 432 preenpts state-|aw cause of
action alleging unauthorized use of candidate's nane in
commttee' s nane).

FEC, Advi sory Opinion 1989-2, 1989 W. 168490 (F.E. C. Apr.
25, 1989) ("The Comm ssion has |long held that State | aw governs
whet her an al |l eged debt in fact exists, what the anmount of the
debt is, and which persons or entities are responsible for paying
a debt."). Although admttedly this statenent is dicta, we
nonet hel ess believe that it provides an inportant insight into

13



Accordingly, in light of the FEC s view, the strong presunption
agai nst preenption, the historically narrow reading of 8 453, and
FECA' s silence on the issue of candidate liability, we conclude
t hat Thornburgh's argunent for express preenption nust fail.?°
Thornburgh also clains conflict preenption, i.e., that state
| aw cannot be enforced if it stands as an obstacle to the
acconpl i shment of a federal purpose?))one of which under FECA is,
according to Thornburgh, to separate a federal candidate fromthe
rai sing and disbursing of funds for his canpaign. The primary
pur pose of FECA, however, is to regul ate canpai gn contri butions and
expenditures in order to elimnate pernicious influencesQactual or
per cei vedsQover candi dates by those who contri bute | arge suns, 2?2 not
to prevent candidates from spending their own noney to get
thensel ves elected. |In fact, FECA nerely requires that candi dates

reveal how nuch of their own noney they spend; it does not keep a

how t he agency charged with enforcing FECA views the extent of
that Act's preenptive effect on candidates' liability for
canpai gn debts.

A simlar result was reached by the Maryland Court of
Appeals in Parker v. Junior Press Printing Serv., Inc., 296 A 2d
377 (Md. 1972). In Parker, an unsuccessful candidate for
Congress argued that the Maryland Fair El ection Practices Code
("Election Code"), a law that established canpaign finance rul es
simlar to those of FECA, insulated candidates fromincurring

personal liability for canpaign debts. The court rejected the
candi date's contention, finding that the Election Code was not
intended to i nmuni ze candi dates from personal liability; rather,

its purpose was to regul ate and control canpaign financing and to
insure centralized responsibility for canpaign funds and
expendi t ures.

2iStern, 924 F.2d at 475-76.
20rloski v. FEC, 795 F.2d 156, 163 (D.C. Gr. 1986).
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candidate from spending his own noney on his own canpaign for
federal office or limt the anount that he may spend. W therefore
reject Thornburgh's second preenption contention that the
application of state law in this case obstructs FECA s purposes,
thereby creating conflict preenption.

b. Federal Conmmon Law & Gther States' Laws

To govern the liability of candidates for federal office for
the contractual debts of their principal canpaign commttees, the
RNC entreats us to abandon state law in favor of what, in essence,
woul d anount to a federal common | aw. The RNC argues that such a
radi cal approach is necessary because the application of state | aw
to the facts of this case would jeopardize two vital and rel ated
federal interests: (1) attracting candidates to seek federal
el ective office, and (2) ensuring the vigor of the entire federal
el ectoral process itself. As federalisminparts to all states a
duty not to interfere with preem nent federal policy, the RNC
entreats, we should interpret state lawin a manner that wll | east
affect these federal interests.

The RNC contends that citizens wll be discouraged from
seeking federal office if, as candidates, they can be held liable
under state law for the debts incurred by their canpaign
commttees. As this case illustrates, the RNC continues, nodern
canpai gns invol ve significant anounts of noney and require a w de
range of services that often nust be procured fromnunerous vendors
scattered throughout the country. Consequently, deduces the RNC,

if each state's lawis applied to determ ne whet her a candi date for

15



federal office is liable for debts incurred in that state by his
canpaign committee, then the candidate will be exposed to a
"ni ghtmari sh specter” of liability, and will run the risk of being
haled into court in any state to answer under each state's
substantive | aw

The RNC al so nmaintains that the application of each state's
law to determine the liability of a candidate for federal office
will harm the entire election process. The RNC posits that
applying each state's law could result in nore cautious and | ess
informative canpaigning, as the fear of personal liability m ght
make candi dates reluctant to take advantage of the various nethods
and nedia available to communicate their nessage. The RNC
percei ves these policy concerns to be sonewhat anal ogous to those
that pronpted the devel opnent of the doctrine of official imunity
and thus asks us to | ook by analogy to immunity jurisprudence in
fashioning a federal common law rule to apply today.

The RNC does not go so far as to advocate a rule that would
i muni ze candi dates fromall liability: Rather, the RNC urges that
candidates be held liable only in circunstances "[w] here a
candi date expressly and intentionally (even if unw sely) assents to
personal liability." The RNC argues that this standard dovetails
neatly with the common | aw of agency as applied by sone states,
whi ch, according to the RNC, provides that neither the candi date
nor canpaign officials will be held personally liable for canpaign

debts except insofar as such debts are personally and specifically

16



aut hori zed by the individual in question.?

Al t hough m ndful of the concerns rai sed by the RNC, we decli ne
its invitation either to abandon the established |aw of Texas or
Pennsyl vania in favor of another state's law or to fabricate from
the whole cloth a new and entirely untested federal comon | aw. 2*
We are not convinced that candidates for federal office are so
inperiled by the application of state law to determine their
liability for their commttees' debts as to warrant either such
extrene neasure.?®

A candidate for federal office already has at |east two
met hods by which he could protect hinself from personal liability
for the contracts entered into by his principal canpai gn conmmttee.
First, he could incorporate his canpaign commttee.?® If the

commttee were incorporated, then the candi date))whet her or not he

2For this proposition, the RNC cited Decima Research v.
C chetti, No. CV-92-0454471S, 1993 Conn. Super. LEXI S 1441 (June
4, 1993); WH. Brewton & Sons, Inc. v. Kennedy, 110 Daily Wash.
L. Rep. 1681 (D.C. Super. C. 1982); Ri chnond
Advertising/ Reinhold Assocs., Inc. v. Del Gudice, 411 N Y.S 2d
251 (App. Div. 1978); Enpire Gty Job Print, Inc. v. Harbord, 277
N.Y.S. 795 (1lst Dept. 1935); Anerican Art Wirks, Inc. v.
Republican State Comm, 60 P.2d 786 (Ckla. 1936); Bl oom v.
Vaucl ain, 198 A 78 (Pa. 1938).

20 Melveny & Myers v. FDIC, 114 S. C. 2048, 2052 (1994)

(" There is no federal general common law . . . . (quoting
Erie RR v. Tonpkins, 304 U S 64, 78 (1938)).

2Accord Kennedy, 110 Daily Wash. L. Rep. at 1684 (stating
that "the reality [of candidate liability] is not as harrow ng as
the hypot hetical situation which the defendants descri be, "
because candi dates can incorporate their conmttees).

26See e.q., Tex. ELec. CooE ANN. 8§ 253.092 (West Supp. 1994)
(di scussing treatnent of incorporated political commttees under
the el ection code).

17



is a shareholder))is shielded from personal liability by the
corporate entity,? assum ng, of course, that he takes no personal
action that creates liability apart from the corporation's.
Second, a candidate could include in all contracts entered into by
hi s principal canpaign commttee a provision expressly stipulating
that the contracting party may |l ook only to the conmttee and its
assets for conpensation,?® thereby eschewing the candidate's
personal liability, either directly or indirectly.

The test of tine, we believe, confirnms that these options are
sufficient to protect candi dates. |ndependent of the briefs filed
with this court, our research has reveal ed remarkably few cases in
whi ch vendors have sought to hold candidates, or the officers of
canpaign conmttees for that matter, liable for the debts of the
commnttee. W find this particularly noteworthy in light of the

significant nunber of el ections held periodically and t he huge suns

2’See Shortlidge v. Gutoski, 484 A 2d 1083, 1086 (N. H 1984)
(expl ai ni ng that candi dates who incorporate their conmttees
becone corporate sharehol ders, "shielded frompersonal liability
by the corporate entity"); see also Kennedy, 110 Daily Wash. L.
Rep. at 1684 (noting that "the Kennedy Commttee was free to
incorporate. . . . [making] the personal assets of stockhol ders
and others . . . not reachable by creditors").

2Haf enbraedl v. LeTendre for Congress Comm, 213 N W 2d

353, 354 (Ws. 1974) ("The nenbers of such a canpaign commttee
can limt their individual liability if they wish by inserting
appropriate provisions in the contracts which the conmttee nakes
wth third parties."); see Cousin v. Taylor, 239 P. 96, 98 (O.
1925) ("It is of course possible . . . that the [nmenber] nay have
expressly excluded personal responsibility . . . ."); Abrans v.
Brent, 362 S.W2d 155, 159 (Tex. Cv. App. 1962, wit refused

n.r.e.) ("[Plersonal liability [for an association's debts] could
be contracted against."); cf. Shortlidge, 484 A 2d at 1086 ("In
the absence of a . . . contract stipulation to the contrary, the

personal assets of each nmenber who is liable can be reached by
creditors of the association.").
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spent in such canpaigns. W speculate that those few vendors who
do not insist on paynent in full in advance sinply assune the risk
of nonpaynent, especially froml osi ng candi dates, | est such vendors
acquire an undesired reputation within the political industry.
Al so, we gather that sone |osing candi dates, |ooking ahead to
possi ble future canpaigns, seek to avoid an equally unsavory
reputation in that industry by paying the financial obligations
incurred by their canpaign commttees. Thus, there is a dearth of
casel aw on t he subject.?®

We are not convinced that any of the traditional reasons for
abandoni ng settled lawis present here. Applying state | aw has not
heretof ore proved to be significantly unworkable or inequitable.
Courts have not abandoned this approach; neither have the
circunstances surrounding the liability of candi dates generally so
changed of late as to rob this approach of its past rel evance or
justification.®* Although the RNC argues that the application of
state law to determne a candidate's liability exposes himto a
"nightmari sh" specter of l|iability and |lawsuits, these precise
concerns were raised in dissent and rejected by the majority when
t he question was consi dered by the Tennessee Court of Appeals nore
than thirty-five years ago:

It is nowa matter of general know edge that a state-w de race
for public office, either in a primary or general election,

¥See, e.9., Optima Direct, Inc. v. Thornburgh, No. CA 93-
0464 (D.D.C. filed Mar. 1993, dism ssed Apr. 26, 1994 upon
plaintiff's notion).

30See Pl anned Parent hood v. Casey, 112 S. C. 2791, 2808-09
(1992) .
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requi res the expenditure of many, nmany thousands of dollars
t hr ough many di fferent hands for many di fferent
pur poses. . . . Qbvi ously, the candidate hinself cannot
supervise all of these many activities and many others not
nment i oned above, though he knows and i ntends that they wll be
done for himin behalf of his candidacy. |n ny hunbl e opinion
it would not be in the public interest to saddl e upon every
candidate for state-wde office a potential liability of so
many thousands of dollars and the possibility of nultiple
clainms against himwth such limted opportunity to protect
and i ndemify hinsel f against such liability.?3!

Finally, we remain cognizant of the salient fact that this
case is before us on diversity jurisdiction. W therefore sit as
an Erie court, relegated to applying the applicable state law to
the facts before us; federalisminstructs us that it is not our
pl ace within the constitutional firmanment to conjure up a new |l egal
paradi gmto repl ace one al ready fashi oned by our | earned col | eagues
in the state judiciary, or to supplant their considered judgnent
with that fromanother state.3 Accordingly, contrary to the RNC s
exhortation to spin newgold out of old straw, we discern this case
to burden us wth a far nore nodest, albeit equally difficult,
task: to apply faithfully and "federalistically" the appropriate
state lawto the facts of this dispute. This, of course, requires

that we next determ ne which state's laws to apply.

3'Rich Printing Co. v. Estate of MKellar, 330 S.W2d 959,
960 (Tenn. Ct. App. 1959) (Carney, J., dissenting).

32Gee WAl ker v. Arnto Steel Corp., 446 U. S. 740, 745 (1980)
(discussing Erie R R v. Tonpkins, 304 U S. 64 (1938)); Ayo V.
Johns-Manville Sales Corp., 771 F.2d 902, 909 n.4 (5th G r. 1985)
("[When a federal court exercises diversity jurisdiction, the
court nust apply the law of the forumstate . . . and when the
state court has spoken . . . clearly . . . we are bound to follow
that ruling."); Turknett v. Keaton, 266 F.2d 572, 572 (5th G
1959) (per curiam (stating that in diversity case, federa
courts cannot alter settled | aw of forum state regardl ess of
nmodern trend in other jurisdictions).
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2. Choi ce of Law

All parties concede that if state lawis applicable, only the
| aws of Texas or Pennsyl vania could govern this case. All parties
al so recogni ze that under such circunstances the outcone of this
appeal will be the sane regardl ess of which of those two states'
|l aws we apply.3 This is because both Texas and Pennsyl vani a, like
the mpjority of the several states that have considered the issue,
have applied by anal ogy the comon lawrul e governing the liability
of a nmenber of an uni ncor porated nonprofit associ ation to determ ne

the liability of a candidate or a canpaign commttee official for

conventi onal obl i gati ons i ncurred by t hat candi date's
uni ncor por ated canpai gn commttee. Accordingly, like the district
court, we wll decide this appeal based on the common |aw as

interpreted by jurisdictions, such as Texas and Pennsyl vani a, that
still follow that rule.

3. The Applicable Law

a. The Law of Uni ncorporated Nonprofit Associ ations

As noted, the common |aw has neither applied nor created a
separate |l egal reginme to resolve di sputes concerning the liability
of persons affiliated with wunincorporated political canpaign
commttees; rather, such disputes have been adjudicated by
anal ogi cal extension of the law of unincorporated nonprofit

associ ations.?* That kind of association typically includes such

3%Karl Rove & Co. v. Thornburgh, 824 F. Supp. 662, 673 (WD.
Tex. 1993).

3Bl oomv. Vauclain, 198 A 78, 79 (Pa. 1938) ("The
principles of |aw governing the responsibility of candi dates and
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entities as churches, |abor unions, and social clubs.?3

Pursuant to this law, an individual is not liable for the
debts of the association nerely because of his status as a nenber
or officer of the association.® Rather, principles of the | aw of
agency are applied to the particular facts on a case by case basis
to decide whether the individual in question is liable.?
Fundanental ly, a nenber is personally responsible for a contract
entered into by the nonprofit association only ifsSQview ng him as
t hough he were a principal and the associ ati on were hi s agent sSqQt hat
menber authorized, assented to, or ratified the contract in

guestion.®*® Both Texas and Pennsylvania have |ong enbraced this

of ficers of [canpaign] conmttees have been before the courts,
and in all cases we have adhered to the rule |aid down for

vol untary associations."); Elections Bd. v. Ward, 314 N.W2d 120,
123 (Ws. 1982). ("[A] political canpaign conmttee at comon
law is to be treated as a voluntary association . . . .").

35See HomRD L. OLIck & MARTHA E. STEWART, NONPROFI T CORPORATI ONS,
ORGANI ZATI ONS, AND ASSOCCIATIONS 8 1, at 1 (6th ed. 1994).

Bl oom 198 A, at 79; Dunlap Printing Co. v. Ryan, 119 A
714, 716 (Pa. 1923); see also Shortlidge v. Gutoski, 484 A 2d
1083, 1087 (N. H 1984) ("Mere nenbership in the association,
w thout nore, will not generally be sufficient to attach
liability for debts incurred in the nane of the association.");
WLLIAM A. GREGRY & THOWAS R. HURST, AGENCY & PARTNERSHI P 695 (1994)
("[T]he general rule is that nmere nenbership in the association
does not result in liability.").

3"GREGRY & HURsT, supra note 36, at 719 n.1 ("The basic theory
of the common | aw was that each nenber of the group is both a
principal and an agent as to all the other nenbers of the

group.").

38Annot ati on, Personal Liability of Voluntary Association
Not Organi zed for Personal Profit or Contract with Third Person
41 AL.R 754 (1936), 7 A L.R 222 (1920); see 2 SAMUEL WLLI STON,
WLLI STON ON ConTRACTS § 308, at 450-51 (3d ed. 1959) (stating that
each nenber of an unincorporated nonprofit association is "liable
only so far as he has personally assented to the transaction in
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gquestion"); see, e.qg., Azzolina v. Order of Sons of Italy, 179 A
201, 204 (Conn. 1935) ("[Qnly those nenbers who authorize or

subsequently ratify an obligation are liable . . . ."); Progress
Printing Corp. v. Jane Byrne Political Comm, 601 N E 2d 1055,
1069 (I11. C. App. 1992) ("'[I]f a nmenber of a voluntary

[ nonprofit] voluntary association . . . expressly or inpliedly

aut horizes a transaction in which an i ndebtedness is incurred by
or on behal f of such association, or if he assents to or ratifies
the contract on which such liability is predicated, he is |liable

as a principal for the indebtedness.'" (quoting Severinghaus
Printing Co. v. Thonpson, 241 Ill. App. 35, 39 (1926)), cert.
denied, 610 N. E. 2d 1275 (Ill. 1993); Victory Comm v. Cenesis

Convention Gr., 597 N E. 2d 361, 364 (Ind. C. App. 1992)
("[Menbers of a not-for-profit unincorporated association are
liable for the obligations incurred by the association under a
contract if the nmenbers authorize the contract or subsequently
ratify its ternms."); WIlson & Co. v. United Packi hghouse Wrkers
of Am, 181 F. Supp. 809, 815 (N.D. lowa 1960) ("Under the |owa

| aw where nenbers contract in the name of an uni ncor porated
association, they and all of their nenbers who authori ze,

approve, consent, and ratify the contract are personally liable .
.. .") (citing Lewis v. Tilton, 19 NW 911 (lowa 1884)); Jim
Host & Assocs. v. Sharpe, 639 S.W2d 784, 785 (Ky. C. App. 1982)
("[1]ndividual nmenbers [of a nonprofit unincorporated association
organi zed for political purposes] nmay be held |iabl e when they
have authorized or ratified the transaction out of which the debt
arose."); Cox v. Governnent Enployees Ins. Co., 126 F.2d 254, 256
(6th Gr. 1942) (stating that, under Kentucky |aw, "an individua
menber of a mutual benefit association, nor organi zed for gain or
profit, is not liable for the debts and obligations of the

associ ation, unless he authorizes or ratifies the transactions
out of which the obligations or contracts arose"); Krall v.

Light, 210 S.W2d 739, 745 (Mb. Ct. App. 1948) ("[A] nenber of
the association who signs a contract, together with all other
menbers who signed, or authorized, or ratified the signing of the
contract are liable."); Shortlidge, 484 A 2d at 1086 ("[T] hose
menbers of a non-profit associati on who have authorized or
assented to, or ratified the underlying transaction and thereby
have becone |iable for the association's debts, are personally
liable."); Leslie v. Bendl, 759 P.2d 301, 302 (O. C. App.) ("At
common | aw, a debt of an unincorporated association was jointly
and severally the liability of and collectible fromindividual
menbers who authorized or ratified the acts which resulted in the
debt."), cert. denied, 767 P.2d 75 (Or. 1988); EDIC v. Tyree, 698
S.W2d 353, 354 (Tenn. Ct. App. 1985) ("Menbers of [a nonprofit]
association may be liable on contracts . . . of the association
when the nenbers have given their assent or subsequently ratified
the contract."); see also Elections Bd. v. Ward, 314 N.W2d 120,
123 (Ws. 1982) (" Each nenber of a voluntary association is
liable for the debts thereof if incurred during his period of
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rule.®® |In searching for the correct result it is inportant to
remenber at all tines that this standard differs fromthe one that
governs the liability of nenbers of wunincorporated associations
organi zed for profit or to conduct a business, which standard
determnes liability of nenbers under principles of partnership
| aw, rather than the | aw of agency.?

b. The Rationale for Hol di ng Menbers of Uni ncor porated

Nonprofit Associations Liable for Contracts Entered
into by the Associ ati on

At common law it was necessary to hold certain nenbers of an

uni ncor por ated associ ation personally |liable for the association's

menbershi p and contracted for the purpose of carrying out the
objects for which the association was forned.'" (quoting Vader v.
Ball ou, 139 N.W 413 (Ws. 1913)).

%See Bloom 198 A at 79; Wirtex MIls, Inc. v. Textile
Wrkers Union of Am, 109 A 2d 815, 822 (Pa. 1954) ("Oficers and
i ndi vidual nmenbers of . . . [an] unincorporated association are
liable for acts which they individually commt or participate in
or authorize or assent to or ratify."); Dunlap Printing Co., 119
A. at 716 (" The nenbers of unincorporated associations . . . are
individually liable for the debts of the organi zati on which they
contract, or authorize.'" quoting Franklin Paper Co. v. Gornan,
76 Pa. Super. 276, 280 (1921)); Cox v. Thee Evergreen Church, 836
S.W2d 167, 170 (Tex. 1992) ("In regard to contracts, nenbers
incurring the debt on behalf of the association or assenting to
its creation were personally liable."); Abranms v. Brent, 362
S.W2d 155, 159 (Tex. Cv. App. 1962) ("[I]t is held that nenbers
of an unincorporated religious association who incur a debt for
the association or who assent to its creation are personally
Iiable therefor."); see also Reading Co. v. Gty of Phila., No.
91- CV-2377, 1992 W 392595, at *6 (E.D. Pa. Dec. 17, 1992)

("[U nder Pennsylvania |law, the officers or individual nenbers of
uni ncor porated associations are liable for the acts which they

i ndi vidual commt or to which they contribute or authorize or
ratify.")

402 WLLISTON, supra note 38, 8§ 308, at 449 (contrasting

liability of menbers of nonprofit unincorporated associ ations
with that of unincorporated associations organi zed for profit);
see AM JUR 2D Associations & Clubs 8 46, at 478-79 (1963); 7

6
C. J.S. Associations 8§ 31, at 77 (1980).
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contracts to protect third parties with whom the unincorporated
associ ation dealt. This was because an uni ncor porated associ ati on
was not recogni zed as a juridical entity and thus could not be held
liable for contracts entered intoinits nane.* Consequently, when
a nenber contracted for services on behalf of an unincorporated
nonprofit association, the conmmon |awtreated that nenber as though
he had represented hinself to be the agent of a nonexistent
principal. Under the | aw of agency, such a putative agent was and
is held liable for the contract entered into on behalf of the
nonexi st ent princi pal . 2

In the nodern era, Texas,* Pennsylvania,“* and many other

41See Cox, 836 S.W2d at 169-70 ("Historically,
uni ncor por ated associ ati ons were not consi dered separate | egal
entities and . . . a judgnent could not be rendered agai nst such
an association."); Hutchins v. Grace Tabernacle United
Pent ecostal Church, 804 S.W2d 598, 599 (Tex. App.))Houston [ 1st
Dist.] 1991) ("An unincorporated association is not liable onits
contracts . . . ."); see also 7 Tex. JUR. Associations & Cubs §
10 (3d ed. 1980) ("[Il]n the absence of statute, an unincorporated
association is not a legal entity, contracts entered into its
associ ation nane do not render it subject to liability, and such
contracts are regarded as those of individual nenbers who
authorized or ratified the contract." (footnotes omtted)).

42Gee Cousin v. Taylor, 239 P. 96, 97 (O. 1925); Snmith &
Edwards v. Golden Spike Little Leaque, 577 P.2d 132, 133 (Utah
1978) .

BTex. R Qv. P. 28 ("Any . . . unincorporated association
. . may sue or be sued inits . . . common nane for the purpose
of enforcing for or against it a substantive right."); see also
Cox, 836 S.W2d at 171 & n.5 (sane).

4Spica v. International Ladies Garnent Wrkers' Union, 130
A 2d 468, 477 (Pa. 1957) (noting that by statute, Pennsylvani a
"made uni ncor porated associ ations subject to suit").
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states,* have enacted statutes permtting unincorporated
associ ations to sue and be sued. In many of these "entity" states,
third parties who contract wth unincorporated nonprofit
associ ati ons may now pursue a cause of action agai nst the assets of
the associationitself. |In such jurisdictions, therefore, a nenber
of an association who enters into a contract on behalf of the
association is not contracting for a nonexistent principal. One
could argue, therefore, that it is no |onger necessary or even
appropriate for the laws of these jurisdictions to permt third
parties to sue individually the nenbers of an association for the
contract debts incurred by the association in its own nanme. The
argunent would go as follows: The third party is no |onger being
m sl ed or deceived about a nonexistent principal; such a party is
contracting with a disclosed, juridical entity, the assets of which
can be reached to satisfy any debt that the association may owe.
As appealing and logical as that argunent m ght appear,
however, that is not the way the | aw has devel oped. The courts of
the states that have adopted statutes permtting suit against
uni ncor porated associations have not altered or supplanted the
preexi sting common |aw rule governing the personal liability of

associ ation nenbers.* The courts of both Pennsylvania and Texas

®QLIcK & STEWART, supra note 35, 8§ 446 at 1363 & n. 141; see,
e.g., Hartford Accident & Indem Co. v. Sena, 619 A 2d 489, 494
(Conn. Super. C. 1992); Elections Bd. v. Ward, 314 N.W2d 120,
123 (Ws. 1982) ("[B]y the Laws of 1959, . . ., the Wsconsin
| egislature explicitly recogni zed that unincorporated
associ ations nmay be suable entities.” (citation omtted)).

46Ji m Host & Assocs. v. Sharpe, 639 S.W2d 784, 785 (Ky. Ct
App. 1982) ("W do not view the fact that an uni ncorporated
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have continued to hewto this |line.?*

C. Problems Wth Applying the Law of Unincorporated
Nonprofi t Associ ati ons to Political Canpai gn
Commi tt ees

Not surprisingly, borrowing from the |aw of wunincorporated
nonprofit associ ations to resol ve di sputes i nvol vi ng uni ncor por at ed
canpaign conmttees has presented sone practical difficulties.
Chur ches and soci al clubs often have byl aws or other instrunments of
governance that outline howthe particul ar organizationis goingto
be operated. For exanple, such docunents typically describe the
formalities by which one may becone a nenber of the organizati on,

or by which the association nmay enter into contracts with a third

associ ation has been held to have "sufficient legal entity' to be
sued . . . as in any way nodifying established comon | aw
principles regarding the liability of individual nenbers of such
an association for its debts."); Shortlidge v. Gutoski, 484 A 2d
1083, 1087-88 (N. H 1984) ("W find that [the statute] permtting
an association to be sued in its assuned nane, does not preclude
a plaintiff from pursuing his comon |aw right to proceed agai nst
each individual nenber of the association.” (citing cases));
Leslie v. Bendl, 759 P.2d 301, 302 (O. C. App. 1988) (stating
that statute permtting association to be sued in its own nane
"cannot nodify the substantive individual liability of the
menbers").

‘’'See, e.q., Kerney v. Fort Giffin Fandangle Ass'n, 624
F.2d 717, 720 (5th Gr. 1980) ("Texas law permts entity suits
agai nst uni ncor porated associations, [but] it specifically
provi des that the grant of entity status does not "affect nor
inpair . . . the right of any person to sue the i ndividual
st ockhol der or nenbers.'" (quoting Tex. Rev. CvVv. STAT. ANN. art.
6138 (Vernon 1976))); Wrtex MIls, Inc. v. Textile Wrkers Union
of Am, 109 A 2d 815, 822 n.3 (Pa. 1954) (stating that statutes
permtting suit agai nst associations eo nomne did not alter the
"applicable principles of substantive | aw hol di ng nenbers of an
uni ncor porated association individually |iable upon clains
agai nst the association").
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party.“* As a result, many such associ ations maintain nenbership
rosters or attendance records of group gatherings and neetings; and
frequently, prior to conmtting the association to a contract with
athird party, poll the nenbership to ascertain whether a consensus
exists in support of the contenplated action. By sanpling the
menber shi p, the association thus determ nes the nunber, and often
the identity, of those nenbers who assent to the undert aking.
Political canpaign commttees typically are not organi zed and
operated in this manner because they are usually fornmed for limted
purposes and short durations. The typical political canpaign
commttee does not have bylaws; does not create or maintain a
"menber shi p" roster (assum ng that "nenbership" is even a proper
concept in the context of a political canpaign commttee); and does
not consult its "nenbers" every tine the conmttee incurs a
contractual obligation. Accordingly, as the instant case
illustrates, the |aw of unincorporated nonprofit associations can
be less than ideally suited to determ ne precisely who may be held
account abl e for the contractual debts incurred by an uni ncor porated
canpai gn conm ttee. Nonet heless, it is our task to resolve the
i nstant controversy based on this body of |aw
B. LI ABI LI TY OF THORNBURGH FOR THE SEPTEMBER CONTRACT W TH THE COWM TTEE
There is no di spute that Rove & Conpany and the Conmmttee were
the only nomnate parties to the Septenber Contract; both the

| anguage of the instrunent and the intent of all parties are clear.

“8See QLICK & STEWART, supra note 35, 88 63-64, at 170-90
(descri bing various nethods and docunents that may be used to
establi sh an uni ncorporated nonprofit associations).
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As the district court properly concluded, and the parties do not
contest on appeal, the Commttee is liable for all amunts owed
Rove & Conpany under that agreenent.

Again, the only issue before us is whethersQin addition to the
Commi tt eesQThornburgh, or in the alternative, Dinuzio, is jointly
and severally liable with the Commttee for its contractual debt.
To answer this question, we nust ascertain whether either man
personally, or through his agent, authorized, assented to, or
ratified the Septenber Contract.

I n hol di ng Thornburgh Iiable, the district court found that he
had assented to the Septenber Contract. On appeal, Thornburgh
proffers two argunents why this conclusion was w ong. He first
argues that he was never a nenber of the Committee and, he
contends, only "nenbers" or officers of the Conmttee can assent
to, authorize, or ratify Commttee contracts. Second, Thornburgh
asserts that, even if he were deened to be a "nenber" of the
Comm ttee or otherw se had the capacity to i ncur personal liability
for the Committee's debts, he did nothing that could rise to the
| evel of an assent to this agreenent. W address each argunent in
turn.

1. Thor nburgh's Capacity to Assent

The district court found that "the | aw provi des for personal
liability if a nmenber or officer or candi date authorizes, assents

to, or ratifies a commttee transaction."* Thornburgh chall enges

“Karl Rove & Co. v. Thornburgh, 824 F. Supp. 662, 667 n.7
(WD. Tex. 1993).
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this statenent of the law, claimng that under the |aw governing
uni ncor porated nonprofit associ ations only "nenbers" or "officers”
of the association have the legal capacity to incur personal
liability for its debts.

Again, state law answers the question, "who nmay be held
responsi ble for the debts of an unincorporated political canpaign
conmi ttee?"% | n decisions addressing the liability of individuals
for the debts of such commttees, state courts have frequently
recited the governing legal standard in terns of the actions of
"of ficers" or "nenbers" or both.®® W do not read these cases,
however, to exclude the capacity of the candi date qua candi dat eSQby

his own actssQto becone liable for the debts of his designated

9See FEC, Advi sory Opinion 1989-2, 1989 W. 168490 (F.E.C
Apr. 25, 1989) ("The Comm ssion has long held that State | aw
governs whether an alleged debt in fact exists, what the anpunt
of the debt is, and which persons or entities are responsible for
paying a debt."); cf. Kerney, 624 F.2d at 720 (stating that
"whet her only nenbers of the association, or only the association
itself, or both the association and its nenbers may be held
liable for its wongs . . . rests, as it always has, with the
state rule of decision in diversity cases").

Si1See, e.qg., Wrtex MIIs, Inc., 109 A 2d at 822 ("Oficers
and individual nmenbers of . . . [an] unincorporated association
are liable for acts which they individually conmt or participate
in or authorize or assent to or ratify."); Dunlap Printing Co. V.
Ryan, 119 A . 2d 714, 716 (Pa. 1923) (" The nenbers of
uni ncor porated associations . . . are individually liable for the
debts of the organization which they contract, or authorize.""
(quoting Franklin Paper Co. v. Gorman, 76 Pa. Super. 276, 280
(1921)); Cox v. Thee Evergreen Church, 836 S.W2d 167, 170 (Tex.
1992) ("In regard to contracts, nenbers incurring the debt on
behal f of the association or assenting to its creation were
personally liable."); see also Reading Co. v. Gty of Phila., No.
91-CV-2377, 1992 W 392595, at *6 (E.D. Pa. Dec. 17, 1992)

("[U nder Pennsylvania |law, the officers or individual nenbers of
uni ncor porated associations are liable for the acts which they

i ndi vidual commt or to which they contribute or authorize or
ratify.").
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princi pal canpaign commttee. To the contrary, many of these cases
inplicitly recognize that candi dates have such capacity.

In Bloomv. Vauclain,?® for exanple, the Pennsylvani a Suprene

Court drew no distinction anong candi dates, nenbers, and officers
in its discussion of the rule governing the liability of
i ndividuals for the debts of canpaign conmttees:

The principles of Jlaw governing the responsibility of
candi dates and officers of such commttees have been before
the courts, and in all cases we have adhered to the rule laid
down for voluntary associations. The nere fact that one is a
candi date, an officer, or a nenber of a political organi zation
does not, of itself, establish his liability, personally or
ot herwi se, for debts incurred by that organization. . . . But
those who nmake a contract, not forbidden by law, are
personally liable, and all are included in such liability who
assented to the undertaking. ®

Li kewise, in Progress Printing Corp. Vv. Jane Byrne Political
Committee,® Hunt v. Davis,® and WH. Brewton & Sons, Inc. V.
Kennedy, °® state courts discussed the potential personal liability

of the candidate in a nanner reflective of the fact that those
courts drew no distinction anong the respective capacities of the
candi date, a nenber, and an officer of the commttee, to incur

liability for a canpaign committee's debts. >’

52198 A. 78 (Pa. 1938).
$¥1d. at 79 (enphasis added).
54601 N. E.2d 1055 (I11. Ct. App. 1992).

55387 So. 2d 209 (Ala. Cv. App.), cert. denied, 387 So. 2d
213 (Ala. 1980).

%6110 Daily Wash. L. Rep. 1681 (D.C. Super. Ct. 1982).

5"Jane Byrne Political Conm, 601 N E 2d at 1069 ("[L]i ke
any nenber of a voluntary association who knows, or should have
known under the circunstances, that a transaction has occurred
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In fact, we have uncovered only one other case in which the
gquestion of a candidate's capacity to assent to a contract of his
canpai gn commttee was even raised.®® The opinion in that case is
uncl ear whether the conmttee in question was the candidate's
princi pal canpaign comrittee; and we are aware of no decision in
which a court has held in favor of a candi date based on a finding
that he | acked the capacity to incur liability for his principal
canpai gn conmttee's debts.

Thornburgh offers no legal foundation to support his

conclusionary assertion that courts should fashion a rule that

and who then accepts its benefits for herself, the candidate here
may be held liable for the [canpaign] Conmttee's debts."
(enphasi s added)); Hunt, 387 So. 2d at 211 (noting that

individual liability will attach only if a nenber, "here the
candi date," authorized or ratified the transaction); Kennedy, 110
Daily Wash. L. Rep. at 1681, 1686 (D.C. Super. C. 1982) (finding
that the commttee "does not have . . . nenbers," but that
Kennedy nonet hel ess could be held liable if the evidence showed
that "he authorized or ratified the obligation in a manner that
reasonably inplicated his personal credit").

ln EDIC v. Morrison, Nos. 85-5272, 85-5273, 1987 W. 37065
(6th Gr. Apr. 14, 1989) (table opinion at 816 F.2d 679), Randy
Tyree, a candidate for governor, argued that, because he was not
a nenber of the unincorporated canpai gn commttee "Tennesseans
for Tyree" he could not be held personally liable for a
prom ssory note executed by P. Douglas Mrrison as chairman of
that commttee. The Sixth Grcuit inplicitly rejected this
argunent, as it reversed a district court judgnment granting
summary judgnent in favor of Tyree. In its opinion, the Sixth
Circuit noted that summary judgnent was i nappropriate as two
questions of material fact existed: whether Tyree (1) was a
"menber" of the commttee and (2) ratified the note.

The Sixth Crcuit remanded the case to the district court,
whi ch then ruled that Tyree was not |iable as he neither ratified
nor agreed to be held personally liable for the note. The Sixth
Crcuit affirmed this decision in EDIC v. Tennesseans for Tyree,
886 F.2d 771 (6th Gr. 1989). The Sixth Grcuit found that Tyree
did not ratify the note, as under Tennessee |law, to receive a
"benefit" froma |loan, the |oan nust be used to increase noney in
hand or to extinguish personal liabilities. 1d. at 775.

32



woul d insulate the candidate (but not the nenbers and officers of
his commttee) from personal liability for the debts incurred by
the candi date's principal canpaign commttee. Query whether any
reasonabl e expl anati on even exists, given that such a rule would
appear to defy both logic and equity. To hold that candi dates do
not have capacity to incur liability for the debts of their
principal canpaign commttees but that nenbers and officers do
could very well lead to perverse and anonal ous results: Canpaign
commttee officers and nenbers could incur personal liability for
canpai gn commttee debts by assenting to or ratifying such debts
but the candidate, for whose election the officers and nenbers
| abor, could not. Al t hough we recognize that Congress has
constructed a somewhat anal ogoussQand anonal ous®°sQl egal reginme to
shield candidates fromliability for violations of FECA absent
express direction fromthat branch, we decline to extend further
such an apparently inequitable rule.

As the district court concluded that a candi date qua candi date
does have the capacity to incur personal liability, the court was
not required to make))and thus did not nake))a specific ruling
whet her Thornburgh was a "nenber" of the Commttee. W agree with
the district court's conclusion of lawas to a candi date's capacity
toincur liability, but we also are satisfied that, as a matter of

fact, Thornburgh was a "nenber" of the Commttee. At the very

°See FEC v. Gus Savage for Congress '82 Comm, 606 F. Supp.
541, 546-47 (N.D. Ill. 1985) (comenting that this aspect nakes
FECA "perhaps the nost ingeniously unfair piece of |egislation
ever enacted by Congress").
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| east, Thornburgh's active participation in the Commttee's
activities estops himfromdenyi ng nenbership in the Commttee.
The record contains no Commttee nenbership roster or list, a
fact we do not find particularly surprising in |ight of the nature
of political canpaign commttees. Although the Indianalegislature
enacted a provision specifically stating that a candidate i s an "ex
officio nmenber" of his own canpaign commttee, ®® neither Congress
nor Pennsylvania or Texas | awnakers have been so acconmpdati ng. ®
Neither are we aware of any other such legislation.® Finding
little guidance fromthe Conmttee's docunents or applicable state

statutes, we next exam ne state common |aw to determ ne whet her

6] ND. CobE ANN. 8§ 3-9-1-8 (West 1994) ("A candidate is an ex
of ficio nenber of the candidate's commttee."); see Victory Comm
v. CGenesis Convention Cr., 597 N E. 2d 361, 363 (Ind. C. App.
1992) ("[Indiana] | aw unequi vocally defines the status of
[ candi date] and [canpaign treasurer] as nenbers of the [canpaign]
Commttee.").

81Pennsyl vania |l aw requires only that a canpaign conmittee
identify its treasurer and chairman. PA STAT. ANN. tit. 25,
8§ 3242 (1992) (organization of political commttees). FECA
requires that a candidate's principal political commttee
identify its treasurer. 2 U S.C § 432(a). Texas requires that
candi dates for federal office conply with federal law, i.e.
identify their treasurers. Tex. ELec. CooE ANN. 8§ 251. 006 (Vbst
Supp. 1994) (Federal Ofice Excluded).

52\W¢ do note that sone other states provide that a candi date
has broad authority over his conmttee and its nenbers. See,
e.g., Mo ANN. StaT. 8§ 130.011(7)(b) (Vernon 1994) ("A conmttee
is presuned to be under the control and direction of an

i ndi vidual candidate . . . unless the candidate files an
affidavit . . . stating that the commttee is acting w thout
control or direction on his part . . ."); UraH CobE ANN. 8§ 20- 14-

3 (1994) (stating that the "candi dat e’ may revoke the selection of
any nenber of the canpaign conmttee").
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Thor nburgh was a nenber of his own principal canpaign Conmittee. 53
Under both Texas and Pennsylvania law, an "unincorporated
associ ation" is defined generally as "a body of individuals acting
together for the prosecution of a commobn enterprise."% As such
entities typically are |oosely organized, witten formalities are
not required for nenbership; a person joins an association
when))ei t her expressly or tacitly))he is accepted as, and agrees to
becone, a nenber.® The intent of both parties, the putative nenber
and the association, is what governs.® \Wether a person is a
nmenber of an association is a question of fact.®

Thornburgh testified conclusionally that he was not a nenber

63See, e.q., Hafenbraedl v. LeTendre for Congress Comm, 213
N.W2d 353 (Ws. 1974) (applying common |aw definition of an
uni ncor porated association and finding it a "fair inference,"
under |iberal construction of plaintiff's conplaint, that
chai rman, treasurer, and nmanager of political canpaign commttee
were "nenbers” of the commttee); cf. Arlington v. Juhl, 883
S.W2d 286 (Tex. Ct. App.))El Paso 1994) (applying common | aw
definition to determ ne whether group of abortion protesters were
an "uni ncor porated associ ation").

%4Reading Co. v. Gty of Phila., No. 91-CV-2377, 1992 W
392595, at *6 (E.D. Pa. Dec. 17, 1992) (citing Sel ected Ri sks
Ins. Co. v. Thonpson, 552 A 2d 1382 (Pa. 1989)); see Cox v. Thee
Evergreen Church, 836 S.W2d 167, 169 (Tex. 1992) ("An
uni ncor porated association is a voluntary group of persons,

W thout a charter, formed by mutual consent for the purpose of
pronoting a common enterprise or prosecuting a conmon
objective."); see also QK & STEWRT, supra note 35, § 11, at 33
(defini ng uni ncorporated association as a "body of people united
i n purpose and acting together, usually with a formal charter").

657 C.J.S. Associations 8 19, at 54.
66| d.

671d.; see Lunsford v. Gty of Bryan, 292 S.W2d 852, 854
(Tex. Cv. App. 1956) ("Menbership is a question of fact."),
rev'd on other grounds, 297 S.W2d 115 (Tex. 1957).
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of the Commttee. Circunstantial evidence, however, may be
consi dered to determ ne whet her a person acted i n a manner evi nci ng
nenbership.® In the instant case, we are satisfied that such
evi dence conpels the conclusion that both Thornburgh and the
Comm ttee contenpl ated his nenbership

The Commttee was fornmed for the sole purpose of pronoting
Thornburgh's senatorial candidacy during Pennsylvania' s 1991
speci al election))obviously an objective shared by Thornburgh
hi msel f. As Thornburgh and the Comm ttee shared this common goal,
the only open question remaining is what was the intent of each
party, i.e., did Thornburgh intend to associate voluntarily with
the Conmttee and did the Commttee approve of his affiliation
either expressly or inplicitly. Based on the record before us, we
believe that the evidence strongly supports affirmative answers to

bot h questi ons. ©°

68See Libby v. Perry, 311 A 2d 527, 531 (Me. 1973) (stating
that "proof of participation in its organization, neetings, and
activities," is sufficient to support finding that persons
accepted nenbership in an uni ncorporated nonprofit association);
Francis v. Perry, 144 N Y.S 167, 173 (Oneida County C. 1913)
(considering acts by alleged nenber to determ ne intent and
under st andi ng of parties regarding his status in the
associ ation).

We are aware of only two decisions where courts found that
a candidate for federal office was not a nenber of his canpaign
commttee. Neither finding was relevant to the resol ution of
either case. See Pittman v. Martin, 429 So. 2d 976 (Al a. 1983)
(reversing trial court's summary judgnent in favor candi date for
the U S. Senate in wongful death action arising out of aircraft
acci dent during canpaign); WH Brewton & Sons, Inc. v. Kennedy,
110 Daily Wash. L. Rep. 1681 (D.C. Super. C. 1982) (expressly

finding that commttee "does not have . . . nenbers," but
concl udi ng nonet hel ess that candidate still could be held
I'iable).
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We note initially that a candidate i s not necessarily a nenber
of any conm ttee established to pronote his election. W are aware
of two instancesSQand there are |ikely noresQi n which candi dates
were conpl etely uninvolved with, and in one case even opposed to,
the efforts of commttees ostensibly organized to support their
candi dacy for federal office.” In both cases, however, the
candi dates nade clear that they had no intention of affiliating
with the conmittees.” This, however, is not such a case.

The instant record is replete with evidence that Thornburgh
and the Commttee voluntarily chose to associate with one anot her.
Thor nbur gh desi gnated the Conmttee as his one and only "principal"
canpai gn conmttee. By doing so, Thornburgh expressly sanctioned
the Commttee as the only organi zation authorized to receive and

expend contributions on his behal f.’2 He canpai gned extensively in

"See FEC v. Florida for Kennedy Conm, 681 F.2d 1281, 1287
(11th G r. 1982) (finding that candidate did not control
conmittee organi zed to pronote his candidacy); Friends of Phi
Gammyv. Anericans for Phil Gammin '84, 587 F. Supp. 769, 771
(E.D. Va. 1984) (suit brought by congressman and his official
canpai gn conmttee to stop an i ndependent political action
commttee fromraising funds in the nane, and on the behal f, of
the congressman's election to U S. Senate).

""See Florida for Kennedy Comm, 681 F.2d at 1282 (noting
that before entering the race, the candidate "specifically
di savowed [the conmmttee's] activities"; Friends of Phil G amm
587 F. Supp. at 771.

22 U.S.C. 8 431(5) (defining the principal canpaign
commttee as the commttee "designated and authorized by a
candi date" to receive contributions or nmake expenditures on the
candi date's behalf); see 25 PA Cons. STAT. ANN. § 3243 (1994)
(providing that a political commttee cannot receive
contributions until "authorized in witing by the candidate").
Thi s provision gives the candidate the ultimate control over
whet her a conmttee can enter into contracts to pronote his
candi dacy.
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concert with enployees of the Commttee; spoke alnost daily wth
Comm tt ee enpl oyees who were supporting his candi dacy; and actively
facilitated contracts entered into by the Commttee (as noted, for
exanpl e, Thornburgh reviewed and approved several vignettes
appearing in fundraising letters for the Septenber Contract, and
facilitated its performance by providing a signature exenplar and
his personal mailing lists). AndsQin the words of MasonsQThor nbur gh
was "ultimately in control" of the entire canpaign, including al
activities undertaken by the Conmttee. For any reasonabl e finder
of fact, these would establish Thornburgh's nenbership in the
Comm ttee beyond cavil.

Even absent a finding that Thornburgh's activities with the
Commttee were sufficient to evince his intent to affiliate with

t hat organi zation as a "nenber," based on these sane interactions
Thornburgh would have to be estopped from now denying his
menbership in the Commttee. "[A] person may be estopped from
denyi ng nenbership in an associ ation, particularly where there has
been active participation inits activities."” 1t seens clear to
us that this rule applies with particular force when, as here, the

candidate's sole purpose in claimng estrangenent from the

7 C.J.S. Associations 8§ 19, at 54 (citing Electrical
Contractors' Ass'n v. A S. Schulman Elec. Co., 63 N E. 2d 392, 397
(I'1l. 1945) (defendant corporation sent representative to
nmeetings of, and paid dues to, association); Francis v. Perry,
144 N Y.S. 167, 173 (Oneida County C. 1913) (defendant attended
nmeeting, was elected as nenber, voted at neetings, and becane an
of ficer of and nmade paynents to the association)); see also Hann
v. Nored, 378 P.2d 569, 574-75 (Or. 1963) (considering, but not
deci di ng, whether a person was a nenber, where the person paid
dues to and attended two neetings and was listed on the mailing
list of the association).
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commttee is the evasion of personal liability for the commttee's
debts, * especially where such claimis proffered post hoc.

As the facts of this case conpel the conclusion that
Thornburgh had the capacity to incur personal liability for the
debts of the Commttee, we next consider whether he did so.

2. Thor nbur gh Assented to the Septenber Contract

For Thornburgh to be held liable for the Septenber Contract,
the evidence nust show that he, or his agent for him authorized,
assented to, or ratified that agreenent. The district court found
t hat Thornburgh assented to the Septenber Contract. W agree.

As a general proposition in the context of the |aw of
uni ncorporated nonprofit associationssSQand thus unincorporated
political conmm tteessQ"assent” connotes "approval" and is roughly
equi val ent to authorization.”™ Assent can be express or tacit. To
mani fest tacit assent to a contract through conduct, one nust
"[iIntend] to engage in the conduct and know] or ha[ve] reason to

know that the other party may infer from his conduct that he

| napposite to the instant case are decisions discussing
whet her a person or entity is a "nenber" of an association, where
the associ ation has established particular requirenents for
menbership. See, e.qg., NLRB v. J.D. Indus. Insulation Co., 615
F.2d 1289, 1292-94 (10th G r. 1980) (reversing NLRB finding that
conpany was estopped from denyi ng nenbership in national
associ ation, where conpany did not file an application for
menbership, pay an initiation fee, or appear on nenbership list);
United Nuclear Corp. v. NLRB, 340 F.2d 133, 136-37 (1st Cr
1965) (where | abor union constitution inposes requirenents for
menber shi p, nmenbership will not be inferred by the acts of
attendi ng neetings and voting).

SBLACK' S LAwWDIcTioNaRY 115 (6th ed. 1991).
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assents."’® "A person has reason to know a fact . . . if he has
information from which a person of ordinary intelligence would
infer that the fact in question does or will exist."’” Absent nore,
however, a nenber's nere know edge that his association entered
into a contract is insufficient to establish that he tacitly
assented to the contract.” Wether a principal assented to a
transaction is a question of fact,” a finding of which will be
reversed only if clearly erroneous.

W deem it inportant to renenber that, when we discuss
Thornburgh's "assent to" the Septenber Contract, we are asking only
whet her Thornburgh tacitly or inplicitly agreed wth the
Commttee's decision to contract for direct mail fundraising
services. Had he expressly agreed to becone personally |iable for
t he Septenber Contract, our inquiry would be at an end; we would
have no need to consider the concept of assent in the context of

uni ncor porated nonprofit associations. But under that concept in

"®RESTATEMENT ( SECOND) OF CONTRACTS 8§ 19(2).
1d. 8 19 cmt. b.

8Bl oom v. Vauclain, 198 A 78, 79 (Pa. 1938) ("[E]ven if
[the nmenber] knew [the services] were being purchased, that fact
coul d not be used as the basis for a presunption that he assented
and woul d be personally bound therefor.").

®JoN D. CaLAMARI & JOSEPH M PERILLO, CONTRACTS § 2-19 (3d ed.
1987); see Progress Printing Corp. v. Jane Byrne Political Comm,
601 N. E. 2d 1055, 1069 (" [T]he liability of the participating,
assenting or ratifying nenbers [of a voluntary association] is
joint and several, and that is a question for the [factfinder] to
determne to whomthe credit was given and whet her the nenbers
aut horized or ratified the contract.'" (quoting Severinghaus
Printing Co. v. Thonpson, 241 Ill. App. 35, 39 (1926) (second
alteration in original)), cert. denied, 610 NNE 2d 1275 (I1l1.
1993) .
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that context, Thornburgh's liability attached by operation of |aw
at the tinme he concurred with the Conmttee's decision to enter
into the Septenber Contract.® (W are aware that sone state courts
in New York have stated that nenbers and officers are not |iable
for the debts of a canpaign commttee "[a]s |long as the nenbers
don't intend to be personally liable."8 To the extent that this

rule may correctly state the | aw of New York, we note sinply that,

8Summerhill v. WIlkes, 133 S.W 492, 493 (Tex. Cv. App.
1910, no wit) (stating that nmenber of church, an unincorporated
nonprofit association, who signed contract is responsible
i ndividually, "although in signing the sanme as chairnman of the
buil ding commttee it was not his intention to becone
individually liable"); see also Victory Comm v. Genesis
Convention Gr., 597 N E. 2d 361, 365 (Ind. C. App. 1992)
(stating that "[t]he issue is not . . . whether [the nenber]
agreed to becone personally |liable for the debts of the
Commttee. Rather, the issue is whether they assented to the
contract. |f so, they becane personally liable by operation of
law. ").

81Xerox Corp. v. Rinfret, 589 N Y.S. 2d 723, 724 (N.Y. Cty
Cv. . 1992); cf. Enpire Gty Job Print, Inc. v. Harbord, 277
N. Y. Supp. 795 (App. Div. 1935) (stating that, even though
def endants assented to contract, they could not be held
personal ly |iable absent a showi ng that they extended personal
credit); R chnond Advertising/Reinhold Assocs., Inc. v. De
G udice, 411 N Y.S. 2d 251 (App. Div. 1978) (applying Enpire
Cty); see also WH. Brewton & Sons, Inc. v. Kennedy, 110 Daily
Wash. L. Rep. 1681 (D.C. Super. C. 1982) (stating that candi date
woul d be |iable upon a showing that he "he authorized or ratified
the obligation in a nmanner that reasonably inplicated his
personal credit").

We al so note that seventy-five years ago, Judge Polley in
Robbins Co. v. Cook, 173 NW 445 (S.D. 1919), argued in dissent
for a simlar standard in a slightly different context. He
stated that nenbers of the South Dakota Panama Pacific Exposition
Commi ssi on, an uni ncorporated nonprofit association organi zed at
t he behest of the governor to finance an exhibit for the state,
shoul d not have been held liable for a contract entered into by
t hat association as the nenbers did not clearly express their
intent to incur a personal responsibility. The majority rejected
Judge Pol l ey's argunent, applied the majority rule governing
uni ncor porated nonprofit organizations, and held the nenbers
I'iable.
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regardl ess of whatever approval such a rule m ght have there or
el sewhere, it is not the legal standard in either Texas or
Pennsyl vani a, and we have no authority as an Erie court to change
the settled |law of either state by substituting the New York rule
for those extant in Texas and Pennsyl vani a.)

We are therefore concerned here only with the questi on whet her
Thornburgh acted in a manner that evinced agreenent with the
Commttee's decisionto enter into the Septenber Contract with Rove
& Conpany for direct mail fundraising services. Once that question
is posed properly, the answer becones self-evident. The district
court concluded that through his actions Thornburgh manifested his
agreenent with the Commttee's decision to procure direct mail
fundrai sing services. In particular, the court found that
Thornburgh (1) knew that D ckman had hired sonme person or conpany
to provide direct mail services; (2) played a direct role in the
fulfillment of that contract by furnishing his signature exenplar,
by review ng, editing, and approving drafts of fundraising letters,
and by supplying lists of nanmes and addresses to which such
correspondence woul d be sent; (3) understood that the letters were
witten on his behalf and that his approval neant that sone
contractor had the authority to mail them (4) knew that the funds
raised by these solicitations were, in fact, used for the sole
pur pose of pronoting his election; and (5) admtted that he had the

authority, if he desired, to stop such fundraising efforts at any
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tinme.8 Based on these discrete factual findings))all of which are
supported by the record, and none of which are contested by
Thor nburgh))the district court concluded that Thornburgh assented
tothe Conmmttee's decisionto retain the services of a direct mai
fundrai ser, Rove & Conpany in this instance. Wether Thornburgh
knew the identity of the fundraiser selected by the Commttee is
irrelevant and immterial. The record does not tell us that those
facts are clearly erroneous or that the district court's concl usion
based on those facts requires reversal.

Thor nbur gh neverthel ess insists that the district court erred
inits analysis. He objects in particular to the district court's
reliance on the fact that Thornburgh "provid[ed] signature
exenpl ar s, revi ew ed] drafts, and provid[ ed] a list of
contributors.” He contends that, as these acts occurred for the
nmost part well before Septenber 18, 1991, they had no nexus with
t he Septenber Contract. He insists, for the district court torely
on such attenuated acts as a basis of its finding that Thornburgh
assented to that agreenent is inproper. As we do not agree, we do
not conclude that the district court erred in relying on this
evi dence.

We first observe that all of these prior acts anticipated and
directly facilitated the performance of direct mail solicitations
in general and the Septenber Contract in particular. For exanple,

in mailings made pursuant to the Septenber Contract, Rove & Conpany

82Karl Rove & Co. v. Thornburgh, 824 F. Supp. 662, 674-75
(WD. Tex. 1993).
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used the signature exenplar and excerpts previously edited and
approved by Thornburgh.® Evidence that a nmenber of an associ ation
actively facilitated the performance of a contract entered into by
the associationsQeven prospectivelysQis certainly probative of
whet her that nenber agreed with the association's decisionto enter
into that sane agreenent.

As the court nust determ ne whet her Thornburgh (as principal)
assented to the contract entered into by the Commttee (as his
agent), it was not error for the district court to consider
Thornburgh's actions ante-dating the Septenber Contract. Contrary
to Thornburgh's assertions, both the prior and contenporaneous
actions of a principal can be relied on to ascertain whether the
princi pal approved of a particular transaction.® Mreover, the
fact that Thornburgh cooperated in the Conmttee's direct nai
fundrai sing effort before, during, and after the Commttee entered
into the Septenber Contract strongly supports the concl usion that
he continuously approved of Rove & Conpany's work for the
Committee. ®

Thor nburgh al so posits that he could not assent to a contract

8See id. at 675 n.21 (finding that "there was very little
variation in the different formletters . . . . Thus, once
Thor nbur gh had approved the content and | anguage of a given story
or statenent attributed to him there would be no need for himto
revi ew subsequent letters reincorporating the sane substance.").

84See Arnstrong v. Palner, 218 S.W 627 (Tex. Cv. App.
1920, writ refused).

8See RESTATEMENT ( SECOND) OF AGENCY 8§ 43(2) ("Acquiescence by
the principal in a series of acts by the agent indicates
aut horization to performsimlar acts in the future.").
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the terns of which he did not know. |In this case, however, it is
cl ear that Thornburgh knew t he substance of the contract if not the
details: he reviewed the letters to be sent; knew they were being
prepared by a direct mail vendor; knew that the vendor was chargi ng
for its services; and knew (or should have known) the identity of
t he vendor.® Know edge of these facts is sufficient for Thornburgh
to be able to assent to the Septenber Contract.?

But even if Thornburgh's knowl edge were insufficient, he
cannot shield hinself fromliability nmerely by failing to read or
otherwise famliarize hinself wwth a contract entered into by his

agent, when as here the initial proposal and the subsequent

8Recal | that the district court credited Rove's testinony
that he net Thornburgh and identified hinself as the person
providing the direct mail services, and that Thornburgh responded
by telling Rove that he was doing a good job and to keep up the
good wor K.

8’RESTATEMENT ( SECOND) OF CONTRACTS 8§ 23 cnt. e (1981) ("An
of feree, know ng that an offer has been nade to him need not
know all its terns."); see Land Title Co. v. F.M Stigler, Inc.
609 S.W2d 754, 756 (Tex. 1980) (know edge of "transaction"
necessary for ratification); see e.q., Progress Printing Corp. V.
Jane Byrne Political Conm, 601 N E. 2d 1055, 1069 (IIl. C. App
1992) (holding candidate liable for commttee's contract because
"I't ke any nenber of a voluntary association who knows, or shoul d
have known under the circunstances, that a transaction has
occurred and who then accepts its benefits for herself, the
candi date here may be held liable for the Commttee's debts"),
cert. denied, 610 N.E. 2d 1275 (I1l1. 1993); Leslie v. Bendl, 759
P.2d 301 (O. C. App. 1988) (holding officer of association
liable on basis that he "knew or should have known that the
association had filed the action [and] . . . did not object to
the filing"); see also Vader v. Ballou, 139 NW 413 (Ws. 1913)
(hol di ng nmenbers of a canpaign commttee liable for a contract
debt as they "had know edge that this work was bei ng done and
this material furnished, that it nust be paid for, that it was
adapted to the purpose for which they had organi zed t hensel ves
into a coonmttee, and that it was a di sbursenent necessary to
ef fectual (sic) work").
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agreenent were readily available.® Both the initial proposal and
the Septenber Contract were provided to D cknman, both an enpl oyee
of the Commttee and Thornburgh's I ongtine "Man Friday." Rove sent
the initial fundraising proposal to Dickman; |ater, Rove provided
a copy of the Septenber Contract to Mason, who, in turn, forwarded
the agreenent to Di ckman. Thornburgh was aware that the Committee
was going to obtain direct mail fundraising services and that it
had subsequently entered i nto an agreenent to obtain such servi ces.
Had Thor nburgh desired, he easily coul d have obtai ned a copy of the
Septenber Contract and reviewed its terns. The fact that
Thornburgh never availed hinself of the opportunity))renaining
del i berately ignorant))cannot now inoculate him from personal
liability. It would be inequitable to hold otherw se: An
affiliate of an association who (1) knowi ngly benefits from an
association's contract, (2) directly facilitates the performance of
such contract, and (3) clains the right totermnate the activities
therein contracted for, cannot be permtted to escape personal
liability for such association's contract nerely because he renai ns
willfully ignorant of the specific terns of the association's
agreenent, the existence of which is known to him

Thornburgh contends finally that the acts relied on by the

district court as evidencing assent constitute nothing nore than

8See Pandem G 1 Corp. v. MKinney, 3 S.W2d 466 (Tex. G v.
App. 1927, wit dismssed w.o.j.); see also Jane Byrne Political
Comm, 601 N E 2d at 1067-68 ("[A]lthough normally a principal's
actual know edge of the transaction is essential, one whose
i gnorance or mstake was the result of gross or cul pable
negligence in failing to learn the facts will be estopped as if
he had full know edge of the facts.").
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ordinary interactions that any federal candidate would have with
his principal canpaign conmttee. He argues that if such actions
are held to manifest assent to a contract, virtually every
candidate could be held to have assented to virtually every
contract entered into by his canpaign comnmttee so long as the
candidate is needed to facilitate performance of the contract.

Li ke others before us, we recognize that the application of
the I aw governing the liability of nenbers for the debts of their
uni ncor por ated nonprofit associ ati on may soneti nes | ead to harsh or
even subjectively unintended results. In fact, one comrentator has
ventured that the choice of this form of organization "usually
results from sheer ignorance of the possible degree of persona
liability of its nenbers."® Thus, although we do not join
Thornburgh in specul ating on the extent to which future candi dates
could be held liable for the debts incurred by their unincorporated
canpai gn conmttees, we are constrained to note in passing that he
is not the first candidate to be held Iiable or potentially liable
for his commttee's debts. The Ilist includes many wdely

recogni zed nanes, including: Senat or Edward Kennedy, °° Senat or

89QLIck & STEWART, supra note 35, § 48, at 144.

“WH. Brewton & Sons, Inc. v. Kennedy, 110 Daily Wash. L.
Rep. 1681, 1686 (D.C. Super. C. 1982) (stating that candi date
woul d be liable for conmttee's contract if the facts show t hat
"he authorized or ratified the contract in a manner that
reasonably inplicated his personal credit"); see WH Brewon &
Sons, Inc. v. Kennedy, 110 Daily Wash. L. Rep. 2222 (D.C. Super.
Ct. 1982) (denying candidate's notion to dism ss conplaint, as
all egations raised i ssue whet her candi date's actions established
actual or apparent authority).

47



Janmes Abdnor,° Senator Kenneth D. MKellar,% Senator Vance
Hart ke, ° Senator Allen J. Ellender,® Janes M Collins (candi date
for the US. Senate),® Peter Parker (candidate for the U.S.
Congress), ° Al abama gubernatorial candidate Quy Hunt,® Tennessee
gubernatorial candidate Randy Tyree,® Louisiana gubernatorial

candidate, Wlliam L. dark,® A abama Attorney General candidate

See Metro Printing & Mailing Servs., Inc. v. Abdnor, No.
81-0877(A) (denying notion to dismss suit alleging Senator was
personally liable for contract entered into by his principal
canpai gn commttee, where plaintiff submtted evidence that
Senat or aut hori zed and accepted its services and had ratified the
acts of his commttee) (discussed in Kennedy, 110 Daily Wash. L.
Rep. at 1686)).

“2Rich Printing Co. v. Estate of MKellar, 330 S.W2d 361
(Tenn. Ct. App. 1959) (candidate's estate held liable).

SHart ke v. Mbore-Langen Printing & Publishing Co., 459
N. E. 2d 430 (Ind. C. App. 1984) (candidate held |iable).

%] nnovative Data Sys. v. Ellender, 316 So. 2d 12 (La. C
App. 1975) (heir of candidate held potentially |iable).

®Collins v. Wllianmson Printing Corp., 746 S.W2d 489 (Tex.
App. ))Dal l as 1988) (candidate held liable).

%pPar ker v. Junior Press Printing Serv., Inc., 296 A 2d 377
(Md. 1972) (candidate held |iable).

Hunt v. Davis, 387 So. 2d 209 (Ala. &. Cv. App.)
(candidate held liable), wit denied, 387 S.W2d 213 (Ala 1980) .

FDIC v. Tyree, 698 S.W2d 353 (Tenn. C. App. 1985) (Tenn.
1985) (reversing trial court grant of summary judgnent in favor
of candidate); see also FDIC v. Mrrison, Nos. 85-5272, 85-5273,
1987 WL 37065 (6th Gr. Apr. 14, 1989) (table opinion at 816 F.2d
679) (reversing district court grant of summary judgnent in favor
of candi date).

“Rehm v. Sharp, 144 So. 78 (La. C. App. 1932) (candidate
hel d |iable).
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T. Dudl ey Perry, 1% Chicago Mayor Jane Byrne, ' and Gary (I ndi ana)
Mayor Ri chard Hat cher. 102

W nust reiterate, however, that regardl ess of how harsh or
anomal ous the results dictated by application of the |aw of
uni ncorporated nonprofit associations my appear to sone, wary
candi dates can easily avoid this trapsQat |least in states with | ans
i ke those of Texas and Pennsyl vani asQby either incorporating their
canpaign conmmttee or specifying in all commttee contracts that
the purveyors of goods or services may look only to committee
assets for conpensati on.

In sum Thornburgh's actions, especially when viewed in |ight
of his education, his experience, and his famliarity with the
facts surrounding this matter, were no nere "string of
trivialities" as Thornburgh woul d have this court believe. Rather,
they confirmthat he knew that the Conmttee would and did contract
for direct mail fundraising services and that he approved, at |east
tacitly, the Commttee's decision to enter into the Septenber
Contract. This is sufficient proof that Thornburgh assented to the
agreenent . Thus, we stand unconvinced that the district court
erred by hol ding Thornburgh |iable for the Septenber Contract; we

agree with the district court that "[g]iven his know edge of the

10perry v. Meredith, 381 So. 2d 649 (Ala. C. Civ. App.
1980) (candidate held liable).

101pr ogqress Printing Corp. v. Jane Byrne Political Comm, 601
N. E. 2d 1055 (IIl. App. &. 1992) (candidate held liable), cert.
deni ed, 610 N. E. 2d 1275 (I11l. 1993).

102\fi ctory Comm V. GCenesis Convention Cr., 597 N E. 2d 361
(I'nd. C&. App. 1992) (candidate held liable).
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direct fundraising canpaign, his control over the substance of the
fundraising letters, and his authority to refuse to allow his
signature to appear on any letter or to refuse to allow any letter
to be mailed, Thornburgh did effectively say "go ahead" with the
direct mail canpaign. "1

3. Thornburgh's Liability Resulting From Dicknman's
Act s

The district court also found Thornburgh liable "as a result
of Dickman's authorization of, and assent to, the contract."
Thornburgh does not contest the district court's finding that
Di ckman aut hori zed or assented to the contract; rather, Thornburgh
takes issue only with the court's conclusion that D ckman acted as
Thor nburgh's general agent with authority to enter into a contract
with Rove & Conpany on Thornburgh's personal behalf.

"Under Texas |law, agency is a m xed question of |aw and fact.
To the extent that the facts are undisputed, the trial court's
ruling is freely reviewable on appeal. However, where . . . the
facts are disputed, the clearly erroneous standard applies."1® As

Thor nburgh does not contest the factual findings upon which the

103Kar| Rove & Co. v. Thornburgh, 824 F. Supp. 662, 675
(WD. Tex. 1993).

104 d. at 675.

5ln re Carolin Paxson Advertising, Inc., 938 F.2d 595, 598
n.2 (5th Gr. 1991) (citing Anerican Int'l Trading Corp. V.
Petrol eos Mexi canos, 835 F.2d 536, 539 (5th G r. 1987)); see Ross
v. Texas One Partnership, 796 S.W2d 206, 209-10 (Tex. C
App.))Dallas 1990, wit denied) ("Al though the question of agency
is generally one of fact, the question of whether a principal-
agent relationship exists under established facts is a question
of law for the court.").
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district court based its conclusion that D ckman acted as
Thornburgh's general agent, we review de novo that court's |egal
concl usi on. 1%

Agency is a legal relationship created by an express or
inplied agreenment or by operation of |aw whereby the agent is
authorized to act for the principal, subject to the principal's
control . As in the formation of any contract, the consent of
both parties is necessary to establish an agency rel ationshi p. 108
Agency is never to be presuned; it nmust be shown affirmatively. 10

The party who asserts the exi stence of agency relationship has the

106 auser v. State FarmlLife Ins. Co., No. 01-93-00015-Cv,
1994 WL 470355, at *14 (Tex. C. App.))Houston [1lst Dist.] Aug.
31, 1994); see In re Incident Aboard DB Ccean King, 813 F.2d
679, 688-89 (5th Gr. 1987), nodified on other grounds by 877
F.2d 322 (5th Gr. 1989). See generally 1 STEVEN A. CHILDRESS &
MARTHA S. DAviS, FEDERAL STANDARDS OF REVIEw § 2.18, at 2-125 to 2-127
(2d ed. 1992) (noting that, although many courts agree that m xed
gquestions in general are freely reviewed, nore and nore courts
now attenpt to sort out whether the question primarily involves a
factual inquiry (reviewed under clearly erroneous standard) or a
I egal inquiry (reviewed de novo).

107) ubbock Feedlots, Inc. v. |lowa Beef Processors, 630 F.2d
250, 269 (5th Cr. 1985) (citing Sorenson v. Shipe Bros. Co., 517
S.W2d 861, 864 (Tex. Cv. App.)Amarillo 1974); Tarver, Steele &
Co. v. Pendleton Gn Co., 25 S.W2d 156, 158 (Tex. Cv.
App. ))Eastl and 1930); and Valley View Cattle Co. v. |owa Beef
Processors, Inc., 548 F.2d 1219, 1221 (5th Gr.), cert. denied,
434 U.S. 855 (1977)); Hall Dadel and Towers Assocs. v. Hardenan,
736 F. Supp. 1422, 1429 (N.D. Tex. 1990) (citing Carr v. Hunt,
651 S.W2d 875 (Tex. C. App.))Dallas 1983, wit refused n.r.e));
3 Tex. JurR. Agency § 1.

1083 Tex. JurR. Agency 8§ 13.

1093 auser, 1994 W. 470355, at *14; see Grard Trust Bank v.
Sweeney, 231 A 2d 407, 410 (Pa. 1967); Buscholz v. Kline, 184
S.W2d 271 (Tex. 1944).
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burden of proving it.' To prove an agency relation under Texas
[ aw, there nust be evidence from which the court could concl ude
that "[t]he alleged principal [had] the right to control both the
means and the details of the process by which the alleged agent
[was] to acconplish the task."!!

Thornburgh argues that Rove failed to neet that burden.
Specifically, Thornburgh contends that D cknman was the Commttee's
agent, not Thornburgh's; or, in the alternative, that if Di ckman
was Thornburgh's agent, it was for the general purposes of running
the political side of the canpaign))not for the purpose of inposing
personal liability on Thornburgh for the debts of the Conmttee.
Thornburgh remnds us that both he and D ckman testified that
Di ckman was not expressly authorized to act as Thornburgh's agent
for any purpose))nmuch less to enter into a contract for Thornburgh
personal l y))and that there is no direct evidence in the record to
refute this testinony and support the district court's findings to

the contrary. 112

110Jones v. Philpott, 702 F. Supp. 1210 (WD. Pa. 1988)
(Pennsylvania law), aff'd, 891 F.2d 381 (3d G r. 1989); Norton v.
Martin, 703 S.W2d 267, 272 (Tex. C. App.))San Antoni o 1985,
wit refused n.r.e) (Texas |aw).

Mln re Carolin Paxson Advertising, Inc., 938 F.2d 595, 598
(5th Gr. 1991); see United States v. Contenporary Health
Managenent, 807 F. Supp. 47, 49 (E. D. Tex. 1992) ("Under Texas
agency law, the essential elenment is the "right of control' of
the purported agent by the purported principal.").

12'n fact, Thornburgh argues that the court based its
finding solely on the fact that it did not believe Thornburgh's
and Dickman's testinony to the contrary, and ""[a] trial judge
may not use his disbelief of a witness as affirmative support for
the proposition that the opposite of the witness's testinony is
the truth.'" Seynour v. QOceanic Navigating Co., 453 F.2d 1185,
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a. Di ckman As Thor nbur gh' s Agent

Al t hough bot h Thor nburgh and Di ckman testified that Thornburgh
had not constituted Di ckman as Thornburgh's agent for any purpose,
agency can be inplied from the conduct of the parties under the
ci rcunst ances. 13 In the instant case, Dickman (the person
aut hori zed to answer interrogatories on behalf of the Commttee)
admtted in the Commttee's answers to Rove & Conpany's
interrogatories that he was "the primary point of contact between
the Commttee and Defendant Ri chard Thornburgh."” D ckman al so
acknow edged that he was known as "an internediary”" to Thornburgh
regarding, inter alia, the running and organi zi ng of Thornburgh's
canpai gn. Thornburgh solicited D ckman's opinion on a "day-to-day
basis" about canpaign activities, including broad canpaign
strategies, where Thornburgh should speak, and what issues
Thor nburgh shoul d addr ess. Thornburgh used Dickman as his go-
between to provide mailing lists, a signature exenplar, and edited
solicitationletterstothe Commtteeto facilitate the Commttee's
direct mail contract with Rove & Conpany. Thornburgh testified
that D ckman was a "loyal friend," who had served as a high-1evel

assi stant to Thornburgh during several of Thornburgh's canpaigns

1191 (5th Gr. 1972) (alteration in original)).

13Grace Conmunity Church v. Gonzal ez, 853 S.W2d 678, 680
(Tex. C. App.))Houston [14th Dist.] 1993); Kirby Forest |ndus.,
Inc. v. Dobbs, 743 S.W2d 348, 356 (Tex. C. App.))Beaunont 1987,
wit denied); see Wod v. Holiday Inns, Inc., 508 F.2d 167 (5th
Cr. 1975); Oozco v. Sander, 824 S.W2d 555, 556 (Tex. 1992)
(per curiam; 3 Tex. JUR. Agency 8§ 16
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and whil e Thornburgh served in various governnent positions.
Consistent with a principal's role, Thornburgh retained the
ultimate authority over D ckman and Di ckman's activities within the
Comm tt ee. For exanple, even though D ckman took part in the
Commttee's decision to hire Davis as the Conmmttee's Canpaign
Manager, Di ckman acknow edged that, had Thornburgh di sapproved of
thi s choi ce, another canpai gn manager woul d have been selected. In
addition, although D ckman authorized and assented to the
Committee's contract with Rove & Conpany, Thornburgh retained
control over the content of the fundraising |l etters and whether the
letters would be mailed at all.! Finally, Thornburgh was the only
person authorized to grant the Commttee (and thus its enpl oyees,
one of whomwas Di ckman) the authority to raise and spend funds on
Thor nburgh's behal f. Thornburgh thus had the right to wthhold his
aut hori zation of the Commttee, a decision that would have halted
all Commttee activities))including D ckman's. Consequently, the
evi dence supports the district court's finding that D ckman served

as Thornburgh's agent acting under Thornburgh's control.

Nevertheless, we still nust determne the scope of D ckman's

14Contrary to Thornburgh's assertions, it was proper for the
district court to consider Dickman's relationship to Thornburgh
in determ ni ng whet her Di ckman acted as Thornburgh's agent.
Al t hough agency cannot be proven by evidence of the all eged
agent's general reputation as the agent of the alleged principal,
this does not mean that a court cannot |ook to the relationship
between the parties and their conduct concerning the transaction
in controversy as conpetent evidence of an agency rel ationship.
See Union Producing Co. v. Allen, 297 S.W2d 867 Tex. G v. App.
1957); RESTATEMENT ( SECOND) OF AGENCY § 34.

115See Karl Rove & Co. v. Thornburgh, 824 F. Supp. 662, 668,
675 & n.21 (WD. Tex. 1993).

54



aut hority.

b. The Scope of Dickman's Authority

An agent has only as much authority as the principal has
either expressly or inpliedly conferred. !5 The extent of an
agent's authority is determned in light of all surrounding
circunstances, including, inter alia, the parties' relations to one
anot her, the undertaking in which the parties are engaged, and the
gener al usages and practices of those engaged in such
undert aki ngs. %’

The district court found that Dickman acted as Thornburgh's
general agent, or, "[a]t the very least, D ckman had apparent
authority to act on Thornburgh's behalf with respect to the
canpai gn and, specifically, the agreenent with Rove."!® Thor nburgh
counters that even if D ckman did act as Thornburgh's agent, he was
aut horized only to run the political side of the canpaign, not to
enter into contracts maki ng Thornburgh personally |iable.

Al t hough we recognize that there is sone evidence and
authority to support the district court's conclusion that D ckman
was acting as Thornburgh's general agent, authorized to enter into

t he Septenber Contract for Thornburgh personally, *® we need not go

116See RESTATEMENT ( SECOND) OF AGENCY 8§ 33 ("An agent is
aut hori zed to do, and to do only, what it is reasonable for him
to infer that the principal desires himtodo . . . .").

7See id. § 34.

118Kar| Rove & Co., 824 F. Supp. at 671.

1195ee Hunt v. Davis. 387 So. 2d 209 (Ala. CG. CGv. App.)
(candi date held |iable based on contract entered into by enpl oyee
of canpaign conmttee), wit denied, 387 So. 2d 213 (1980). W
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that far to hold Thornburgh liable here. The record nakes clear
that D ckman acted as Thornburgh's agent to the Conmttee and was
authorized to represent Thornburgh in all Conmttee activities,
i ncluding whether to enter into the Septenber Contract. Thi s
finding alone is sufficient to hold Thornburgh personally Iiable,
gi ven Thornburgh's acknow edgenent that Dickman authorized and

assented to that Commttee's contract with Rove & Conpany.

As discussed earlier, for Thornburgh to be liable for the
Septenber Contract, Rove & Conpany had only to prove that
Thor nburgh aut hori zed, assented to, or ratified the Commttee's
decision to enter into the agreenent. Thornburgh could manifest
hi s aut hori zation or assent personally or through an agent. 1In the
instant case, the record is clear that D ckman, as Thornburgh's
representative to the Commttee, authorized or assented to the
Sept enber Contract.

Much of the same evidence that establishes that D ckman acted
as Thornburgh's agent al so supports the district court's findings

that D ckman was Thornburgh's "primary point of contact” with the

find distinguishable other cases hol ding candi dates |i abl e based
upon the actions of an all eged agent contracting with a vendor on
t he personal behalf of the candidate. See, e.qg., Hartke v.

Moor e-Langen Printing & Publishing Co., 459 N.E.2d 430 (Ind. C
App. 1984) (vendor testified that purported agent identified

hi msel f as candidate's agent); Rehmv. Sharp, 144 So. 78 (La. C
App. 1932) (uncl ear whet her canpaign conmttee existed,
candi dat e' s desi gnat ed canpai gn nmanager thus had actual or
inplied authority to incur expenses on behalf of canpaign); R ch
Printing Co. v. Estate of McKellar, 330 S.W2d 361 (Tenn. C

App. 1959) (primary canpai gn organi zati on was not a voluntary
nonprofit association, thus canpai gn nmanger acted as candidate's
general agent during a prinmary canpaign).
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Conmmittee!?® and that "Dickman's role in the Committee was obvi ously
to assure Thornburgh's interests would best be served and to be
Thor nburgh's voice. " There is no indication that these findings
by the district court were clearly erroneous. W also note that
Thornburgh testified that it is customary during a political
canpaign for a candidate to rely on others, such as D ckman, to
manage t he day-to-day operations of the canpai gn))whi ch operations
woul d i nclude such things as the purchase of services necessary to
support the candidacy. As it is customary to rely on others for
such services, and as the district court found that D ckman was the
primary person upon whom Thornburgh relied during his senatorial
canpaign, we are led to but one conclusion: D ckman, as
Thornburgh's representative to the Conmttee, had either actual or
apparent authority to bestow Thornburgh's blessings on Comnmttee
activities, which included the Commttee's decision to contract
with Rove & Conpany. As Dickman had such authority, and as
Thornburgh  concedes (and the record substantiates wth
uncontroverted evidence) that D ckman authorized and assented to
t he Sept enber Contract, Thornburgh can al so be found Iiable for the
Septenber Contract as a result of D ckman's authorization and

assent to the Commttee's decision to enter into that agreenent. 12

120kar| Rove & Co., 824 F. Supp. at 668.

1211d. at 676.

122As we find Thornburgh liable on this basis, Thornburgh's
ot her assertions explaining why D ckman could not enter into a
contract for Thornburgh personally are irrelevant to the
resolution of this dispute. It is immaterial whether Thornburgh
| acked capacity to contract with Rove & Conpany, and thus coul d
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Consequently, we need not, and do not, reach the issue whether
Thornburgh also is personally |iable because D ckman acted as
Thor nburgh's general agent vis-&-vis Rove & Conpany, vested with
authority to enter into pacts such as the Septenber Contract and
bi nd Thor nburgh personally.

B. PERSONAL JURI SDI CTI ON OVER DI MuzI O

Guardi ng against the possibility that we mght reverse the
district court's decision holding Thornburgh personally |iable for
t he Septenber Contract, Rove & Conpany filed a cross appeal in the
alternative, contesting the portion of the district court judgnent
holding that it |acked personal jurisdiction over Dinuzio. As we
concl ude that Thornburgh is |liable on the contract, we do not reach
this jurisdictional issue.

In addition to urging affirmance of the dism ssal of the suit
agai nst him however, Di nuzio as cross-appel |l ee seeks doubl e costs
as a sanction agai nst Rove & Conpany for filing a frivol ous appeal
of the district court's ruling dismssing Dimuzio for |ack of
personal jurisdiction. Al though we agree with D nuzio that Rove &
Conpany provided no authority and little argunent in the section of
its brief designated as addressing its cross appeal, we believe
that, when read inits entirety, Rove & Conpany's brief adequately

explains the basis upon which it believed that D nuzio could be

not del egate such authority to D ckman, because D ckman
contracted with Rove & Conpany on the Commttee' s behal f))not for
Thor nburgh personally. Likewse, it is uninportant to the issue
whet her Di ckman acted as Thornburgh's agent on the Commttee
whet her, as Thornburgh all eges, Rove was an experienced vendor
who believed that he could contract only with the Commttee, and
thus | ooked to the Commttee al one, not Thornburgh, for paynent.
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hel d anenable to the district court's jurisdiction and |iable for
the Conmttee's debt. Thus, Rove & Conpany's cross appeal was not
S0 baseless as to constitute frivolousness for purposes of
sancti ons. Accordingly, in the exercise of our discretion, we
el ect to consider Rove & Conpany's cross appeal non-frivolous in
the context of the entire case and in light of the content of Rove
& Conpany's entire brief. We thus deny Dinuzio's request for
sancti ons. 11
CONCLUSI ON

The outcone of this case is dictated by the | aws of Texas and
Pennsyl vani a. Under these | aws, we are conpelled to concl ude that
Thornburgh personally is jointly and severally liable with the
Comm ttee on the Septenber Contract with Rove & Conpany.

As we observed, relatively little time and noney are required
to incorporate a canpaign conmttee or to ensure by express
contractual provisions that all commttee agreenents exclude
personal liability of the candidate. Thus we are satisfied that
sufficient | egal protection for candidates is already available in
the law, if candidates just avail thenselves of these existing
safeguards. O herw se, the | aw regardi ng uni ncorporated nonprofit
associations wll supply the rules, and uncauti ous candi dates w ||
be left to shoul der the financial consequences of their inprudence.

For the reasons detail ed above, we AFFIRM the district court
judgnent to the extent it holds Thornburgh liable for the debts of
the Conmttee, and DI SM SS as noot the cross appeal of the court's

dism ssal of Rove & Conpany's claim against D nuzio. And we
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DISM SS Dinuzio's request for sanctions.
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