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COUNTERSTATEMENT OF JURISDICTION

The district court has jurisdiction over this action under 52 U.S.C.

8 30109(a)(8) and 28 U.S.C. § 1331. It denied Crossroads Grassroots Policy
Strategies’s (“Crossroads”) motion to intervene as a defendant on August 11, 2014.
(Joint Appendix (“JA”) 233-37.) This Court has jurisdiction to hear Crossroads’s
appeal of the district court’s decision denying its request to intervene as of right.
Alt. Research & Dev. Found. v. Veneman, 262 F.3d 406, 409 (D.C. Cir. 2001) (per
curiam).

As to Crossroads’s appeal of the district court’s denial of permissive
intervention, which “is not normally appealable in itself,” this Court “may exercise
[its] pendent appellate jurisdiction to reach questions that are inextricably
intertwined with ones over which [it has] direct jurisdiction.” In re Vitamins
Antitrust Class Actions, 215 F.3d 26, 31 (D.C. Cir. 2000) (internal quotation marks
omitted).

COUNTERSTATEMENT OF THE ISSUES

Whether the district court’s denial of Crossroads’s motion to intervene
should be affirmed because (1) Crossroads lacks Article I11 and prudential
standing, and (2) Crossroads does not meet the requirements for intervention,

either permissive or as of right, including for the reason that the FEC adequately
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represents any interest Crossroads may have in defending the legality of the FEC’s
dismissal decision.
STATUTES AND RULES

The relevant provisions are set forth in the Corrected Opening Brief for
Appellant Crossroads Grassroots Policy Strategies (“Crossroads Br.”), at 2-3, and
supplemented herein in the attached addendum.

COUNTERSTATEMENT OF THE CASE

The case before the district court presents the narrow question of whether
the Federal Election Commission’s (“FEC” or “Commission”) reasons for
dismissing an administrative complaint that plaintiff Public Citizen and others filed
with the FEC concerning Crossroads were contrary to law. The administrative
complaint alleged that Crossroads had violated the Federal Election Campaign Act
(“FECA” or “Act”) by not registering with the FEC as a “political committee” and
failing to comply with the reporting obligations that apply to such groups. Because
three of the FEC’s six Commissioners voted against finding “reason to believe”
that Crossroads had violated FECA, the agency closed its file on the matter and
thereby dismissed the administrative complaint. The Commission is defending the
reasons for the dismissal, which are set forth in a lengthy statement. The case is

being resolved by the district court on cross-motions for summary judgment.
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Crossroads appeals the district court’s denial of its motion to intervene as a
defendant, either as of right or permissively. Crossroads seeks to litigate issues
beyond the narrow question of whether the FEC’s dismissal was contrary to law.
In denying Crossroads’s intervention motion, the district court concluded that the
interest upon which Crossroads had standing to participate was extremely narrow,
but that, with respect to that interest, Crossroads lacked any right to intervene
because it is adequately represented by the FEC. (JA 233-37.) The district court
further denied Crossroads’s request to intervene permissively because it failed to
establish “an independent ground for subject matter jurisdiction, which ordinarily
Is required for permissive intervention.” (JA 237 n.3.)

COUNTERSTATEMENT OF THE FACTS

l. REGULATORY BACKGROUND

A.  The Commission

The FEC is a six-member, independent agency vested with statutory
authority over the administration, interpretation, and civil enforcement of FECA
and other federal campaign-finance statutes. Congress authorized the Commission
to “formulate policy” with respect to FECA, 52 U.S.C. § 30106(b)(1) (formerly 2

U.S.C. § 437c(b)(1)),* “to make, amend, and repeal such rules . . . as are necessary

! Effective September 1, 2014, the provisions of FECA that were codified in
Title 2 of the United States Code were recodified in a new title, Title 52. To avoid
confusion, this submission will indicate in parentheses the former Title 2 citations.

3
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to carry out the provisions of [FECA],” id. 8§ 30107(a)(8), 30111(a)(8)
(88 437d(a)(8), 438(a)(8)), and to investigate possible violations of the Act, id.
88 30109(a)(1)-(2) (88 437g(a)(1)-(2)). The FEC has exclusive jurisdiction to
initiate civil enforcement actions for violations of FECA in the United States
district courts. Id. 88 30106(b)(1), 30109(a)(6) (88 437c(b)(1), 437g(a)(6)). By
statute, no more than three of the FEC’s members “may be affiliated with the same
political party.” Id. § 30106(a)(1) (&8 437c(a)(1)).

B. FECA’s Administrative Enforcement Process

FECA permits any person to file an administrative complaint with the
Commission alleging a violation of the Act. Id. § 30109(a)(1) (§ 437g(a)(1));
see also 11 C.F.R. § 111.4. The filing of an administrative complaint with the FEC
triggers detailed statutory enforcement “procedures purposely designed to ensure
fairness . . . to respondents,” i.e., the subjects of such complaints. Perotv. FEC, 97
F.3d 553, 559 (D.C. Cir. 1996) (per curiam); see 52 U.S.C. § 30109 (2 U.S.C.
8 4379). The matter remains confidential until it is resolved. 52 U.S.C.
§830109(a)(12) (2 U.S.C. § 437g(a)(12)). Initially, the Commission notifies the
respondent and provides that person with an opportunity to respond in writing to
the allegations in the complaint. Id. § 30109(a)(1) (8 437g(a)(1)); 11 C.F.R.
8 111.6. The only action the FEC may take before the respondent is given an

opportunity to submit a response is to dismiss the complaint. Id. Nevertheless,
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“[r]espondents are not required to respond to the allegations.” FEC, Guidebook for
Complainants and Respondents on the FEC Enforcement Process at 10 (May
2012) (“FEC Guidebook™), http://www.fec.gov/em/respondent_guide.pdf; see also
H. Rep. No. 96-422, 96th Cong., 1st Sess. at 20 (1979) (“the respondent is under
no obligation” to show “that no action should be taken against him or her”).

After reviewing the complaint and any response, the Commission considers
whether there is “reason to believe” that FECA has been violated. 52 U.S.C.
8 30109(a)(2) (2 U.S.C. §437g(a)(2)). A reason-to-believe determination is a
threshold requirement to proceed with an FEC investigation. The FEC may not
find such reason to believe (or pursue an investigation) unless at least four of the
FEC’s six Commissioners vote in favor of such a finding. 1d. If the agency does
not find reason to believe, it closes its file, thus dismissing the administrative
complaint. 1d. §§ 30106(c), 30109(a)(2) (8§ 437¢(c), 4379(a)(2)).2

If the Commission votes to find reason to believe, it may authorize its staff
to investigate the allegations or to pursue a negotiated settlement with the
respondent in advance of further briefing, referred to as “pre-probable cause

conciliation.” FEC Guidebook at 12; 11 C.F.R. § 111.18(d). If the matter remains

2 The FEC found reason to believe a violation had occurred in 42 of 120
enforcement matters closed and placed on the public record in the agency’s 2013
fiscal year (which began on October 1). The FEC found reason to believe in 19 of
79 matters closed and made public in the 2014 fiscal year. FEC, Enforcement
Query System, Additional Search Options,
http://eqgs.fec.gov/eqs/searcheqs?SUBMIT=advance.

5
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unresolved, the Commission must then determine whether there is “probable
cause” to believe that FECA has been violated. 52 U.S.C. § 30109(a)(4)(A)(i) (2
U.S.C. 8437g(a)(4)(A)(i)). Like a reason-to-believe determination, a
determination to find probable cause that a violation of FECA has occurred
requires an affirmative vote of at least four Commissioners. Id. §§8 30106(c),
30109(a)(4)(A)(i) (88 437c(c), 437g(a)(4)(A)(i)). Before the Commission votes on
whether there is probable cause, it must provide the respondent with “a brief . . . on
the legal and factual issues of the case,” and again provide the respondent with an
opportunity to submit its own brief. 1d. 8 30109(a)(3) (8 437g(a)(3)). Again, a
respondent is not required to submit anything. The Commission considers these
briefs before voting on whether to find probable cause. Id.

If the Commission finds that there is probable cause concerning a violation
of the Act, it is then statutorily required to attempt to remedy the violation
informally by attempting to reach a conciliation agreement with the respondent.

Id. 88 30106(c), 30109(a)(4)(A)(i) (88 437c(c), 437g(a)(4)(A)(i)). The
Commission’s assent to a conciliation agreement requires an affirmative vote of at
least four Commissioners and such an agreement, unless violated, operates as a bar
to any further action by the Commission related to the violation underlying that
agreement. Id. If the Commission is unable to reach a conciliation agreement,

FECA authorizes the agency to institute a de novo civil enforcement action in
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federal district court. 1d. 8 30109(a)(6)(A) (8 437g(a)(6)(A)). The institution of a
civil action under section 30109(a)(6)(A), like the other steps in the FEC’s
administrative enforcement process, requires an affirmative vote of at least four
Commissioners. Id.; see also id. § 30106(c) (8§ 437c(c)).

C.  Judicial Review and Remedy

If, at any point in the administrative process, the Commission determines
that no violation has occurred or decides to dismiss the administrative complaint
for some other reason, the administrative complainant may file suit against the
Commission in the United States District Court for the District of Columbia to
obtain review of the Commission’s dismissal. 1d. § 30109(a)(8)(A)
(8 437g(a)(8)(A)). Reviewable matters include instances, as here, in which “the
Commission deadlocks 3-3 and so dismisses a complaint.” FEC v. Nat’l
Republican Senatorial Comm., 966 F.2d 1471, 1476 (D.C. Cir. 1992) (“NRSC™)
(“[A split vote] dismissal, like any other, is judicially reviewable under
[8 30109(a)(8)].”). In such split-vote cases, in order “to make judicial review a
meaningful exercise, the three Commissioners who voted to dismiss must provide
a statement of their reasons for so voting. Since those Commissioners constitute a
controlling group for purposes of the decision, their rationale necessarily states the

agency’s reasons for acting as it did.” Id. at 1476.
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As this Court has explained, judicial review in an action brought pursuant to
section 30109(a)(8)(A) is “limited”: “[T]he Commission’s dismissal of a
complaint should be reversed only if contrary to law. Thus, in resolving questions
involving the FEC’s construction of the Act, our task is . . . [only to determine]
whether the Commission’s construction [is] sufficiently reasonable to be
accepted.” Common Cause v. FEC, 842 F.2d 436, 448 (D.C. Cir. 1988) (quoting
FEC v. Democratic Senatorial Campaign Comm., 454 U.S. 27, 37, 39 (1981)
(“DSCC?)) (citations and internal quotation marks omitted); 52 U.S.C.

8 30109(a)(8)(C) (2 U.S.C. § 437g(a)(8)(C)) (setting “contrary to law” standard of

review). The standard is “‘extremely deferential,”” and the FEC’s dismissal cannot
be disturbed unless it was based on an “impermissible interpretation of the Act . . .
[or] was arbitrary or capricious, or an abuse of discretion.” Orloski v. FEC, 795
F.2d 156, 161, 167 (D.C. Cir. 1986).

“[A] reviewing court is ‘not to interpret the statute as it [thinks] best but
rather the narrower inquiry into whether the Commission’s construction was
“sufficiently reasonable” to be accepted by a reviewing court.”” Akins v. FEC, 736
F. Supp. 2d 9, 16-17 (D.D.C. 2010) (quoting DSCC, 454 U.S. at 39). “‘To satisfy
this standard it is not necessary for a court to find that the agency’s construction

was the only reasonable one or even the reading the court would have reached’ on

its own.” Id. (quoting DSCC, 454 U.S. at 39). By providing in FECA that it takes
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four Commissioner votes to proceed on an enforcement matter, but only three to
dismiss, Congress sought to ensure that the “inherently bipartisan” FEC, DSCC,
454 U.S. at 37, would not “provide room for partisan misuse.” H.R. 12406, H.
Rep. No. 94-917, 94th Cong., 2d Sess. at 3 (1976).

FECA provides that if a court declares the Commission’s dismissal
“contrary to law,” it can order the Commission to “conform with such declaration
within 30 days.” 52 U.S.C. § 30109(a)(8)(C) (8§ 437g(a)(8)(C)). Such an order to
does not (and cannot) mandate a different outcome on remand, because the
Commission may reach the same outcome based on a different rationale. FEC v.
Akins, 524 U.S. 11, 25 (1998) (explaining that on remand, the Commission “might
later, in the exercise of its lawful discretion, reach the same result for a different
reason” (citing SEC v. Chenery Corp., 318 U.S. 80 (1943))); see, e.g., La Botz v.
FEC, 889 F. Supp. 2d 51, 63 n.6 (D.D.C. 2012) (noting that a determination that an
FEC dismissal was contrary to law does not mean “that the FEC is required to
reach a different conclusion on remand”).

If a court declares that an FEC administrative complaint dismissal was
contrary to law and the agency fails to conform, FECA permits the administrative
complainant to bring “a civil action to remedy the violation involved in the original
[administrative] complaint.” 52 U.S.C. 8 30109(a)(8)(C) (&8 4379(a)(8)(C)); see

FEC v. Nat’l Conservative Political Action Comm., 470 U.S. 480, 488 (1985)
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(“NCPAC”) (explaining that administrative complainants may bring a civil action
directly against the respondents “[i]f, and only if, the FEC failed to obey . . . an
order” to conform with a judicial declaration that an administrative dismissal was
contrary to law). Counsel for the FEC are aware of only one attempt to make use
of that provision during the 40-year history of FECA and dozens of section
30109(a)(8) cases. There, the proceedings were initially stayed and resulted in
stipulated dismissal before substantive briefing. See Democratic Senatorial
Campaign Comm. v. Nat’l Republican Senatorial Comm., No. 97-1493 (D.D.C.
Feb. 16, 2000) (Docket No. 12); see also 23 Record No. 10 at 1-2 (Oct. 1997),
http://www.fec.gov/pdf/record/1997/oct97.pdf (summarizing initial stages of
direct-action lawsuit); compare FEC’s Opp’n to Crossroads’s Mot. to Intervene at
25 (Dist. Ct. Docket No. 14) (“FEC Intervention Opp’n”) (collecting section
30109(a)(8) cases).
Il. FACTUAL BACKGROUND

A.  The Parties

The FEC is the independent agency with “exclusive jurisdiction with respect
to the civil enforcement” of FECA. 52 U.S.C. 8 30106(b)(1) (2 U.S.C.
88 437c(b)(1)); see supra pp. 3-4.

Plaintiffs Public Citizen, Craig Holman, ProtectOurElections.org, and Kevin

Zeese (collectively “Public Citizen”) are entities and individuals that claim an

10
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interest in the information that FECA requires federal political committees and
others to disclose to the public. (JA 171-73.)

Crossroads is a nonprofit corporation that was established in June 2010. (JA
060.) Crossroads’s Articles of Incorporation and Mission Statement declare its
purpose to be ““to further the common good . . . by engaging in research,
education, and communication efforts regarding policy issues of national
importance’” and to provide “‘a road map for action’” by concerned Americans.
(1d.)

B.  Administrative Proceedings

On October 12, 2010, Public Citizen and others (collectively “Public
Citizen”) filed an administrative complaint alleging that Crossroads had violated
FECA by “raising and spending significant amounts of money to influence the
2010 congressional elections” without complying with the organizational and
reporting requirements that apply to federal “political committees.” (JA 008-09).

Crossroads responded to the administrative complaint in several separate
submissions. Crossroads also elected to submit to the FEC two lengthy Form 990
annual returns it had filed with the Internal Revenue Service detailing its financial
activities between June 1, 2010, and December 31, 2011. (JA 061 nn.9-10.) On
November 21, 2012, the FEC’s Office of General Counsel submitted to the

Commission its First General Counsel’s Report concerning the Crossroads matter.

11
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(JA 030-58.) This staff report recommended that the Commission find reason to
believe that Crossroads violated FECA “by failing to organize, register, and report
as a political committee, and that the Commission authorize an investigation.” (JA
056.)°

In December 2013, the Commission, by a vote of 3-3, did not find reason to
believe that Crossroads had violated FECA’s registration and reporting
requirements for political committees. (JA 233.) Vice Chair Ravel and
Commissioners Walther and Weintraub voted to find reason to believe and to
authorize an investigation. (JA 164.) Chairman Goodman and Commissioners
Hunter and Petersen voted against finding reason to believe. (JA 060.) The
Commission then voted 6-0 to close the file. (JA 233.)

On January 8, 2014, Chairman Goodman and Commissioners Hunter and
Petersen issued a Statement of Reasons explaining their vote against finding reason

to believe Crossroads had violated FECA. (JA 059-163.) On January 10, Vice

3 As Crossroads observes (Crossroads Br. at 33), an earlier staff report, dated

June 22, 2011, was submitted to the Commissioners but was withdrawn and
replaced by the November 21, 2012 First General Counsel’s Report. As explained
below, that reconsidered report of staff legal recommendations is a privileged
internal memorandum not properly included in an administrative record. See infra
pp. 53-54. The document has not been “deleted” (Crossroads Br. at 9); because the
Commission has not waived applicable privileges, the document has never been
part of the public record. The FEC’s privilege claims are currently the subject of a
separate, unrelated Freedom of Information Act litigation, in which the parties’
summary-judgment briefing has been fully submitted to the district court. See
Center for Competitive Politics v. FEC, No. 14-970 (D.D.C.).

12
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Chair Ravel and Commissioners Walther and Weintraub issued a separate
statement explaining their votes to find reason to believe and authorize an
investigation. (JA 164-68.) Because Chairman Goodman and Commissioners
Hunter and Petersen were the Commissioners voting against a reason-to-believe
finding, their “rationale necessarily states the agency’s reasons for acting as it did”
and they thus constitute the “controlling group” of Commissioners in the
underlying judicial-review case. NRSC, 966 F.2d at 1476.*

C.  Judicial Proceedings

Public Citizen and some of its administrative co-plaintiffs commenced the
underlying judicial-review action on January 31, 2014. (JA 169-86.) The federal
complaint seeks a declaration that the Commission’s dismissal of the plaintiffs’
administrative complaint was contrary to law and an order requiring the
Commission to conform with such a declaration, i.e., relief against the FEC in
accordance with the narrow scope of judicial review under 52 U.S.C.
8 30109(a)(8). The complaint describes the allegations presented to the
Commission in the underlying administrative enforcement proceeding; it does not

seek any relief against Crossroads in the judicial-review action.

4 On March 25, 2014, Chairman Goodman and Commissioners Hunter and

Petersen issued a supplemental statement (JA 187-90) concerning the withdrawn
staff report that had been attached to their earlier statement in redacted form (JA

088-163). See supra n.3 (noting the Commission’s assertion of privileges related
to the withdrawn report).

13
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On April 8, 2014, following a vote to authorize defense of the Commission
in this action by a bipartisan majority of Commissioners, the FEC timely answered
Public Citizen’s complaint (JA 222-32); it did not “barely muster[] the votes to
avert default” (Crossroads Br. at 9). Public Citizen and the FEC thereafter jointly
proposed, and the district court agreed, that the case be resolved on cross-motions
for summary judgment, following sequential briefing. (JA 005.) Three of the four
scheduled briefs, including all of Public Citizen’s briefs, have been filed. (JA 005-
07.)

Crossroads moved to intervene on April 4, 2014. (JA 191-211.) Although
the Commission opposed the motion, it invited Crossroads to participate as an
amicus curiae at that time and on a number of occasions since then. (E.g., FEC
Intervention Opp’n at 2; FEC’s Opp’n to Crossroads’s Emergency Mot. at 3 (Dist.
Ct. Docket No. 26).) Crossroads has chosen not to submit an amicus brief,
however, even contingently or in the interim while the court below or this Court
considers its intervention request. Compare Akins, 524 U.S. at 16-17, 29
(remanding case without reaching merits, relying on brief filed by the
administrative respondent who participated as amicus curiae). Another non-party,
the Center for Competitive Politics, has filed an amicus brief in support of the

Commission’s dismissal.

14
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The district court denied Crossroads’s intervention motion on August 11,
2014. (JA 233-37.) The district court found that Crossroads’s potential “re-
exposure to an administrative complaint that previously had been decided in its
favor” was a sufficient injury to confer standing, because Public Citizen’s success
would “likely” cause Crossroads “to expend significant resources before the FEC,
again urging it to dismiss the complaint.” (JA 235-36.) At the same time, the
court rejected Crossroads’s asserted concerns about any determination of its
political-committee status or future sanctions, because, given the structure of
FECA'’s enforcement provisions, “it does not follow that those interests would be
impaired even if plaintiffs are granted the relief they seek.” (JA 234 n.1.)
Crossroads “does not face an imminent adverse judgment,” the district court said,
because the FEC would have to vote on whether to investigate and then vote again
regarding a civil enforcement action. (Id.) The court found that “[t]his sort of
potential injury is too speculative to support Article 111 standing.” (Id.)

Turning to the question of intervention, the district court then concluded that
Crossroads failed to satisfy the requirements of Federal Rule of Civil Procedure 24.
It found that Crossroads was not entitled to intervene as of right because “the FEC
and Crossroads GPS are aligned” on the single, narrow interest for which the court
found that Crossroads could establish standing, and thus that “the FEC can

adequately represent Crossroads GPS’s interest at issue in this litigation.” (JA

15
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236.) Inresponse to Crossroads’s concerns about suggested conflicts for the
FEC’s lawyers, because FEC staff had previously recommended investigation, the
district court explained that “FEC counsel have defended dismissals numerous
times after recommending . . . investigat[ion].” (1d.) The district court also
rejected Crossroads’s request for permissive intervention, noting that it had failed
to identify any independent ground for subject matter jurisdiction. (JA 237 n.3.)

Crossroads appealed the district court’s denial of intervention and requested
that proceedings in the district court be stayed pending its appeal and expedited
briefing. On October 28, 2014, this Court stayed the proceedings in the district
court, set a briefing schedule, and set oral argument for February 2015. (Order,
Document #1519455.)

SUMMARY OF ARGUMENT

The district court’s decision denying Crossroads’s motion to intervene
should be affirmed. Indeed, for the past three decades, no court has permitted an
administrative respondent like Crossroads to intervene in an action like this one,
where an administrative complainant seeks judicial review of the Commission’s
dismissal of its administrative complaint.

Crossroads maintains that it must intervene in this case to prevent the district
court from requiring an investigation of or enforcement proceeding against it,

expanding the FEC’s regulatory power, determining that Crossroads broke the law,

16
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or imposing some form of punishment on Crossroads. (Crossroads Br. at 8, 13,
16, 31, 35-36.) But the district court lacks the authority to do any of those things
in the underlying judicial-review action. FECA specifies the scope and procedures
for judicial review of FEC dismissals. Those agency actions must be affirmed
unless the reviewing court determines that the decision was unlawful. And even
then, the only available remedy is a declaration that the dismissal decision was
“contrary to law” and an order requiring the Commission to “conform” to that
declaration. The court cannot mandate or prohibit any conduct by Crossroads and
it cannot even require a particular alternative decision by the Commission.

Crossroads thus lacks standing because this section 30109(a)(8) case does
not pose any imminent injury to Crossroads, and the speculative interests
Crossroads seeks to protect are neither ripe nor redressable here. Even the slight
specter of injury the district court thought Crossroads may sustain is insufficient
because it is not imminent. It is dependent upon post-decision actions that may
never occur. Moreover, Congress’s design of the statutory cause of action in this
case confirms that Crossroads should not be a participant because it lacks
prudential standing, and its participation threatens to undermine the FEC’s
exclusive civil enforcement authority.

Crossroads also cannot intervene because, as the district court correctly

found, to the extent Crossroads has any interest here, it is the same narrow interest

17
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that the FEC has in defending its dismissal of Public Citizen’s administrative
complaint. That factual finding was not clearly erroneous and should not be
disturbed. The district court thus correctly held that the FEC can adequately
represent that mutual interest, and the court’s determination was certainly not an
abuse of discretion.

Finally, this Court need not exercise its pendent jurisdiction to consider
Crossroads’s appeal of the denial of its request for permissive intervention,
because Crossroads lacks standing and has failed to show that its participation as
amicus curiae would be insufficient to present its views to the district court. But if
it does reach the permissive intervention question, it should find that the district
court did not abuse its discretion in denying that request, because Crossroads has
failed to present the requisite independent basis for subject-matter jurisdiction.

STANDARDS OF REVIEW
l. STANDING

This Court “review][s] standing de novo.” Defenders of Wildlife v.
Perciasepe, 714 F.3d 1317, 1323 (D.C. Cir. 2013).

1.  INTERVENTION

A denial of intervention of right due to “adequacy of representation issues
under Rule 24(a)(2), . . . involve[s] . . . judicial discretion and hence [is] reviewed

for abuse of that discretion.” Fund For Animals, Inc. v. Norton, 322 F.3d 728, 732

18
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(D.C. Cir. 2003) (citing Mass. Sch. of Law v. United States, 118 F.3d 776, 779
(D.C. Cir. 1997)). A “denial of a motion for permissive intervention is not
normally appealable in itself,” but when such a request is “inextricably
intertwined” with a movant’s arguments for intervention of right, courts generally
review a denial for abuse of discretion. In re Vitamins Antitrust Class Actions, 215
F.3d at 31. The district court’s factual findings are reviewed for clear error. Fund
for Animals, 322 F.3d at 732.
ARGUMENT

l. CROSSROADS LACKS STANDING TO INTERVENE

“Federal courts are courts of limited subject-matter jurisdiction and every
federal appellate court has a special obligation to satisfy itself . . . of its own
jurisdiction . ...” Micei Int’l v. Dep’t of Commerce, 613 F.3d 1147, 1151 (D.C.
Cir. 2010) (internal quotation marks omitted). “Because Article Il limits the
constitutional role of the federal judiciary to resolving cases and controversies, a
showing of standing ‘is an essential and unchanging’ predicate to any exercise of
our jurisdiction.” Florida Audubon Soc’y v. Bentsen, 94 F.3d 658, 663 (D.C. Cir.
1996) (en banc) (quoting Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992))
(citation omitted). “Itis. .. circuit law that intervenors,” including intervenors

seeking to become defendants, “must demonstrate Article Il1 standing” and

19
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“prudential standing.” Deutsche Bank Nat’l Trust Co. v. FDIC, 717 F.3d 189, 193,
194 (D.C. Cir. 2013).

Crossroads cannot meet its burden. “The “irreducible constitutional
minimum of [Article I11] standing contains three elements’: (1) injury-in-fact,
(2) causation, and (3) redressability.” Sierra Club v. EPA, 292 F.3d 895, 898 (D.C.
Cir. 2002) (quoting Lujan, 504 U.S. at 560). Prudential standing requires showing
that Crossroads’s “interests are “arguably within the zone of interests to be
protected or regulated by the statute’” or that they are “‘sufficiently congruent with
those of the intended beneficiaries that the litigants are not more likely to frustrate
than to further . . . statutory objectives.”” In re Vitamins Antitrust Class Actions,
215 F.3d at 29. Because Crossroads’s proffered injury is speculative and not
within the zone of interests protected by FECA, lacks a causal nexus to this
lawsuit, and is not redressable in this action, Crossroads does not have standing to
intervene as a defendant.

A.  Crossroads Lacks Injury-in-Fact

1. Crossroads Has No Actual Injury Now and Faces No
Imminent, Non-Speculative Injury

To establish injury-in-fact, Crossroads must demonstrate “an invasion of a
legally protected interest which is (a) concrete and particularized, and (b) actual or
imminent, not conjectural or hypothetical.” Deutsche Bank Nat’l Trust Co., 717

F.3d at 193; Lujan, 504 U.S. at 560-61 (same) (quoting Whitmore v. Arkansas, 495
20
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U.S. 149, 155 (1990)). Here, there is indisputably no actual invasion of any of
Crossroads’s interests. As Crossroads acknowledges, it “was certainly not
‘aggrieved’ by the FEC’s dismissal.” Crossroads Br. at 23; accord Am. Orient
Exp. Ry. Co., LLC v. Surface Transp. Bd., 484 F.3d 554, 557 n.3 (D.C. Cir. 2007)
(“A party . . . is not ‘aggrieved’ if the agency disposition was in its favor.”).

Any legally protected interest upon which Crossroads could have standing
thus has yet to arise. Crossroads argues that it “would” suffer injury “if Public
Citizen were to prevail,” characterizing that anticipated injury interchangeably as a
deprivation of “property,” a mandate “to modify its exercise of First Amendment

rights,” “re-expos[ure of] the organization to the FEC’s enforcement process,” or a
deprivation of the ““benefit’” or “protection” of the FEC’s dismissal. (Crossroads
Br.at 11-12, 16-18.) But lost in Crossroads’s kitchen-sink approach is any effort
to establish the concreteness or imminence of the hypothetical injuries it claims to
fear. Far from having “textbook” or “quintessential” injury (id. at 12, 16),
Crossroads simply imagines what might happen if the FEC or Public Citizen take a
series of hypothetical actions in response to what the court below might decide.
This Court has repeatedly recognized that the kinds of speculative,
hypothetical injuries Crossroads imagines are insufficient, and standing may be

rejected on this basis alone. Deutsche Bank Nat. Trust Co., 717 F.3d at 193

(“[W]here a threshold legal interpretation must come out a specific way before a
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party’s interests are even at risk, it seems unlikely that the prospect of harm is
actual or imminent.”); Defenders of Wildlife v. Perciasepe, 714 F.3d at 1324-25
(“Article 111 standing requires more than the possibility of potentially adverse
regulation . .. .”); Sea-Land Service, Inc. v. Dep’t of Transp., 137 F.3d 640, 648
(D.C. Cir. 1998) (“[M]ere precedential effect within an agency is not, alone,
enough to create Article 111 standing, no matter how foreseeable the future
litigation.”); City of Cleveland v. Nuclear Regulatory Comm’n, 17 F.3d 1515,
1515-18 (D.C. Cir. 1994) (per curiam) (denying intervention request by a similarly
situated nuclear licensee because precedential effect in possible future proceedings
was “unduly remote” to provide standing, but permitting it to participate as amicus
curiae). “Allegations of injury based on predictions regarding future legal
proceedings are . . . ‘too speculative’” for Article 111 standing where there is no
demonstrated “current or even impending injury.” Platte River Whooping Crane
Critical Habitat Maint. Trust v. FERC, 962 F.2d 27, 35 (D.C. Cir. 1992);
Northwest Airlines, Inc. v. FAA, 795 F.2d 195, 201 (D.C. Cir. 1986) (“Where there
IS no current injury, and a party relies wholly on the threat of future injury, the fact
that the party (and the court) can ‘imagine circumstances in which [the party] could
be affected by the agency’s action’ is not enough.”); cf. Conference Group, LLC v.
FCC, 720 F.3d 957, 964 (D.C. Cir. 2013) (finding that an entity lacked standing

where it “d[id] not identify any imminent [agency] enforcement action against it”
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and where, “if the [agency] decides to apply” a rule of decision from another
adjudication to it, the entity would “ha[ve] the option to raise its substantive
arguments™).

Examination of the several contingencies that must occur before Crossroads
faces any possible adverse FEC enforcement action underscores the hypothetical
nature of its nonexistent injury. First, Public Citizen must prevail. While
Crossroads repeatedly invokes this possibility throughout its brief, it studiously
avoids any evaluation of how likely that outcome is — i.e., how “imminent” it is.
Clapper v. Amnesty Int’l USA, 133 S. Ct. 1138, 1147 (2013) (purpose of

Imminence requirement is to “‘ensure . . . that the injury is certainly impending’”).
Even a cursory review of the case demonstrates that Public Citizen’s success is
hardly imminent. Indeed, under the statutory standard, the court below must
uphold the Commission’s dismissal decision unless Public Citizen establishes that
the agency’s reasoning was unlawful. Common Cause, 842 F.2d at 448. Even if
Public Citizen could demonstrate that an alternative analysis would have been
better — and it has failed even to do that — such a demonstration would be
insufficient to prevail under section 30109(a)(8). See DSCC, 454 U.S. at 39 (“To
satisfy this standard it is not necessary for a court to find that the agency’s

construction was the only reasonable one or even the reading the court would have

reached. . . .”); supra pp. 8-9. Public Citizen’s already-filed merits briefs do not
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come close to making that difficult showing. (District Ct. Docket Nos. 23, 38.)
Crossroads’s unfounded fear that the district court might find in favor of Public
Citizen is not imminent injury.

And still, even if Public Citizen manages to prevail under its heavy burden,
the most it could obtain is a ruling that the FEC’s reason for dismissing the
complaint was “contrary to law” and that the agency must “conform” its decision
within 30 days. 52 U.S.C. § 30109(a)(8) (2 U.S.C. § 437g(a)(8)). That would not
(and could not) require the Commission to commence an investigation of
Crossroads, nor would it necessarily even require the agency to “reopen”
(Crossroads Br. at 26) agency enforcement proceedings in a way that would
necessitate any action by Crossroads. The agency, for example, “might later, in the
exercise of its lawful discretion, reach the same result for a different reason.”
Akins, 524 U.S. at 25.

Furthermore, any investigation of Crossroads would require at least one of
the three Commissioners who previously voted not to authorize such investigation
to change his or her mind on all potential grounds for finding reason-to-believe a
violation had occurred in light of the new court guidance. And even then, the
Commission still could not take any actual enforcement action against Crossroads
unless and until (1) at least four Commissioners vote to find probable cause to

believe that Crossroads violated FECA, (2) statutorily required efforts to conciliate
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fail, and (3) at least four Commissioners vote to authorize a civil enforcement
action. See supra pp. 5-7. And of course throughout such hypothetical
proceedings, Crossroads would be able to raise any and all defenses it desires,
should it wish to file further briefing. See Conference Group, LLC, 720 F.3d at
964; Crossroads Br. at 5.

For these reasons, Crossroads’s allegations of injury are even less ripe and
more speculative than those recently found inadequate by this Court in Deutsche
Bank, a case Crossroads does not discuss. In that case, a trustee sought to
intervene as a defendant in order to protect its economic interest in a receivership
fund. 717 F.3d at 191. This Court rejected the would-be intervenor’s injury as too
conjectural, identifying “at least two major contingencies [that] must occur before”
the would-be intervenor’s injury ripened. Id. at 193. First, the district court had to
reach a particular legal conclusion. Second, the plaintiff had to “prevail on the
merits.” 1d. The Court explained that “where a threshold legal interpretation must
come out a specific way before a party’s interests are even at risk, it seems unlikely
that the prospect of harm is actual or imminent.” Id. Here, Crossroads’s
hypothesized injury likewise depends not only on (1) a “threshold legal
interpretation” about political-committee status that need not be fully resolved to
decide the narrow question presented by this section 30109(a)(8) action, and (2)

Public Citizen’s success on the merits, but it also depends on additional actions by
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the Commission (or possibly Public Citizen) that may never be taken. If the
threatened injuries at issue in Deutsche Bank were “hopelessly conjectural,” those
imagined by Crossroads are even more so. Id.

2. Crossroads’s Anticipated Participation in a Hypothetical
Future Enforcement Proceeding is Not Injury

Recognizing the numerous events that must occur for Crossroads to face
enforcement at the FEC’s hands, the district court rightly rejected Crossroads’s
contention that the possibility of adverse FEC enforcement action constituted
injury. (JA 234 n.1.) Crossroads nevertheless represents that if Public Citizen is
successful, its injury is assured because that would, according to Crossroads, be
akin to undoing the FEC’s “exonerat[ion]” of Crossroads “of charges that it
violated federal election law.” (Crossroads Br. at 17.) Crossroads repeatedly
mischaracterizes the threshold, reason-to-believe stage of the FEC’s civil
enforcement process as akin to a criminal jury trial in which it was “acquitted.”
(Id.at7,9, 12, 16, 17.) Crossroads exercised its right to participate in that
administrative proceeding, but the purpose of that proceeding was for the FEC’s
Commissioners to evaluate the allegations in Public Citizen’s complaint, not to
“try” Crossroads. What is under review now is the Commissioners’ reasoning in
declining to investigate Crossroads, not the ultimate issue of whether Crossroads

violated FECA. That is why the district court correctly concluded that
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Crossroads’s fears of enforcement at the FEC’s hands are currently “too
speculative to support Article 111 standing.” (JA 234 n.1.)

The district court instead concluded that Crossroads’s injury, to the extent it
exists at all, is narrow. It assumed that if the administrative complaint were re-
opened (which, again, itself is speculative), Crossroads “likely would have to
expend significant resources” to have the complaint dismissed again. (JA 235
(emphasis added).) The district court’s assumption is mistaken. In the first place,
the court below, like Crossroads, ignored entirely the unlikeliness of any remand
order ever issuing. But even if such a remand order were issued, the district court
also overlooked that FECA does not require a respondent in such a situation to do
anything at all. It is the agency that must “conform with” the judicial decision, 52
U.S.C. § 30109(a)(8) (2 U.S.C. §8 437g(a)(8)), and it must do so under the
applicable standard regardless of whether Crossroads submits a response. (Contra
Crossroads Br. at 18 (claiming that it “defeated” the administrative claim).)

What the agency does in the event of a remand will depend, of course, on the
nature of the remand. Although remands to the FEC have been few, the two most
recent ones did not require the Commission to do anything other than revise its
explanation. Utility Workers Union of America, Local 369 v. FEC, 691 F. Supp.
2d 101, 108 (D.D.C. 2010) (remanding section 30109(a)(8) case to FEC for further

explanation); FEC, Factual & Legal Analysis, MUR 6100R,
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http://eqgs.fec.gov/eqsdocsMUR/10044283220.pdf (revised explanation for
dismissal provided without 