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'UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Plainfiff,
* CIVIL ACTION NO.

Def_end'ant.

. MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF
PLAINTIFF'S APPLICATION FOR A PRELIMINARY INJUN CTION

Pla,1nt1ff EMILY's List submlts this memorandum of points and authontles in support

of its _Appllcatlon fora Prelﬂmnary Injunction.

I. INTRODUCTION

This case iﬁvolvés regulations promulgated by the Federal Eiection_CommissiOn

("FEC" or "the Comxhiséion"), effective January 1, 2005, which un]awﬁﬂly cripple the

- capacity of political orgénizations to engage in state and local political activity by purporting
 totreat it as federal election activity sharply constrained by the Federal Electibn Campaign.

Act. Under these new rules, a mei‘e “reference” to a federal ofﬁceholder or to a political

party, results automatlcally in arbltrary and severe restrictions on the financing of a p011t1cal

‘ orgamzaﬂon s public commumcatlons and voter dnves The new rules also impose onerous

restnctlons on the manner in which committees like EMILY's List (“EMILY'S LISt" or "the

[13376-0001/DA050030.014]

- administrative and generic voter contact activities that do not entail the advocacy of any

-Committee") may allocate between federal ("hard™) and nonfederal ("soft") accounts their
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particular candidate’s ‘el'ectifoh or defeet. Moreover, they dramatically expand the class of
funds received by EMILY's List that must be treated as contributions under federal Taw.

By law these restﬁctions were designed only to limit the financing of efforts to

" influence a federal election, but the new rules expand them wéll beyond this purpose. The.se: ' _

restrictions apply regardless of an organization’s actual or apparent purpose to influence the
outcome of a federal election.

The effect of these new rules is to severely limit the ability of EMILY's List, one of
the n.ation’s-large‘st political organizatiens_, to finance a range of activities to inﬂuenee the
outcome of state and local elections. The Committee now faces a critical shortage in seeking
to raise funds for and influence the outcome of statew1de nonfederal races for Govemor and

B other statewide ofﬁces and for seats in state leglslatures around the country Because of the

'Comlmssmn s new and u;nlawfully promul gated rules, the Committee’s fundmg of these

races will be dlctated not by the laws of the states in which these electlons are held but
instead by a scheme of restricted campaign financing well outside of the federal statutory’

 scheme, which was intended to apply only to Bona fide federal election ecﬁvity. This scheme

is a'll_‘ the more onerous in the coming election cycle, in which there is no presidential election.

~ and the focus ef EMILY's List will be proportionally much more non'federal' than it was in
the 2003-04 cydle. |
An exammatlon of the FEC’s rulemakmg history makes clear that the rules were
» originally intended to settle partlsan complaints about very different organizations, ones
premineht in last year’s presidenﬁal election. These included so-called nonfederal “eection
| 527° orgamzatlons thc:h unhke EMILY's List, are not ‘pohtlcal comm1ttees Ieglstered
thh and reporting to the FEC 1 These orgamzatlons were alleged to have impermissibly

ﬁnanced, using "soft money,” those,premdentlal election-related activities. EM_ILY'S List,

-1 Section 527 refers to section 527 of the Internal Revenue Code.

13376-0001/DAYSDO30.014] o 2 : ‘ /1205
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_however does not share these orgamzauons purposes or operatmg h1story Nonetheless
operatmg under intense partisan pressure and a self-imposed election year deadline, the FEC
produced rules that 1romcally bound political organizations like EMILY's List, and left the

 original target of unregulated section 527 organizations untouched. Those rules also ranged

o well beyond reg,tstered pohtlcal committees alleged to be concerned exclusively with the

2004 Pre51dent1a1 elections, and restricted the activitics of natlonal committees, like EMILY'
List, that maintal_n robust programs influencing state a:nd local elections.
No doubt as a byproduct of the intense political pressures under which the FEC

: ‘prodi;ced these r_uies, they were promtﬂ gs_ted in violation of fundamental requircments for
- providing affe.cted parties with opportunity for notice and comment as required by law. The
Coﬁtmission approved the'.net?v rules on October 28, 2004 and published in the Federal

" Register on November 23. Until that time, the Commission had considered, along with
* proposals to address section 527 orgamzatlons, a vamety of possible chanﬂes in the allocation
‘rules. None of these mcluded anything like the mere "refer{ence]" rule and other aspects of
the financing restrictions _that the Commission finally adopted. And, when announcing the
 final rules, the Con_lm'isSion changed its justiﬁoation for the rules, offering an explanation of
' .its'purposes wholly at variance With statements made 111 the notice of proposed rulemaking
("NPRM"), in public heaﬁngs aﬁd in the public statements of its Commissioners. -

| ~ The chal-lenged're gulations were codified as a new re gulatory section, 11 CFR.
§ 100.57 (hereinafter the "solicitation regulations™), and as an amendment to 11 C.F.R.

‘§ 106.6 (heremafter the “allocatlon regulations"). This apphcatmn fora prehmmary ‘
' 1n3unct1on challenges these regulatlons for exceedmg the statutory authonty of the regulatmg -
' ‘agency; for bemg promulgated followmg insufficient notice; for being arb1trary and |
capricious; and for violating the First Amendment of the United States Constitution. By
| regulating nonfedet'al_as well as federal elections, lobbyihg as v.v'ell as electoral activity, and

nonfederal as well as federal contributions, the rules adopted by the Commission vastly

[13376-0001fDA05ﬂ03ﬂ:01'4] . 3 ’ ‘ . 1712405
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exceed the its Statutorjz autHority. Because the final rules differed radically from ﬂie '

-propoé.ed rules, and because the final rules were not a "logical outgrowth" of the proposed -

~ rules, notice was nct sufficient under the Administrative Procedure Act. Because they

. contain'arbitrary fifty percent minimums fhat apply in all circumstances, and because the
' FEC failed to articulate a rationale for tﬁe rules that explaine how they dimi_m'sh corruption or o
the appearance of corruption, the rules are arbitrary, capricious and conu‘ary tolaw. Finally,
: because they are hot narrowly tailored, do not rely on sufficient ev1dence and are vague and |
overbroad the rules VIOlatG the Flrst Amendment of the Umted States Constltutlon
-These-regulatlons went into effect onlJ anuary 1,2005. Every day they remainin -
: effect EMILY's List must cither pay an increased amount of federal funds or, ifit cannot
'_ “ raise those funds, curtaﬂ its act1v1t1es Only through the issuance of a preliminary injunction -
‘ will EMILY's List avoid mepa:rable injury during the pendency of this case.
Il. STATEMENT OF FACTS -
A. Deseription of EMILY's List |
EMILY's List is a political organization whose ptirpos.e is to reCfuit and fund viable
- Women candidates; to help them bulld and run effective campau gn orgamzauons and to
mobﬂlze women voters to help elect pro gresswe candidates across the country EMILY'
- List is a nonconnected corr\n’mttee2 that is registered with, and reports, to, the Com;rnlss'.lon,' '
Accordingly, it maintains a federal account that accepts only funds from sources andm '
amounts permiséibl-e under federal Ca:mpaign law: $5,000 a year from individuals or FEC—'.
regrstered political action comrmttees See 2US.C. § 441a(a). | |
EMILY's List also raises.and disburses funds for the purpose of 1nﬂuencmg state and

local elections. For this purpose, it maintains a nonfed_eral account. This account accepts

2 A "nonconnected committee" is a polmca] committee that is not affiliated with a political party or
candldate and that is not a separate segregated fund of any entity. See 11 C.F.R.§104.10.

[13376-0001/DA0S0030.014] 4 D 1712005
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- fuiids from -soﬁr_ées, and in ainbililts, not péfmi'ssible under federal campéigﬁ'ﬁﬁaﬁée law,
- EMILY's List feports its nonfederal recéipts and disbursements to the Internal Revenue
‘Service ("IRS") in accordance With LR.C. § 527(j). All of EMILY's List's disclosure reports, |

- whether to the FEC or the IRS, are publicly available.on those agencies' respective websites.

o . "Since its orgam'zaﬁon fwenty years ago, EMILY's List has helped to elect sixty

Democratlc women to Congress eleven to the U.S. Senate, seven to govemorshlps, and 215

: .to other state and local offices. As the numbers mdlcate the largest number of those _

| _ successfully supported by EMILY's List have been candjdates for state and focal office.
.The'se nﬁnibers represent only .the successfil candidates actively supported by the
'Committee. Thousands more;includingmany more statewide and state legislative

- candidates—have received funds, advice and other forms of lawful support from EMILY's

In the 2005-2006 eléc_tioﬁ cycle, the proportion of EMILY's List's time, energy and

B “funds committed to nonfederal clections will increase dramaticaﬂy. With no presidential

- --:f'éieétioh in 2006, and thirty-four gubernatorial elections over the next two years, the

" Committee will focus more on gubematorial and state legislative i:aces and other nonfederal

: candldates In 2005 for mstance ‘EMILY's List plans to assist state legislative candidates. up 3
. for electlon in Vn'gmla and New Jersey: there are no regularly scheduled federal elections in
2005, anywhere m the country 7 .
‘ B. “All_oé_ation” Under the Former Regu]atory Scheme
Like other national political érgahizations, EMILY's List conducts a nurhﬁer of
- activitiés, such as voter idéntiﬁcation,- voter registratibn, gethui—the-ybte and generic votér
' ﬁiobilizaﬁon activities, which _aﬁect both federal and nonfederal elections. In addition,
: EMILY'S List’ has.cgrtain fixed admilﬁstratin: and overhead costs, such as rent, salaries,
'sﬁpﬁlies, and the like. For many years, the FEC provided for an “allocation” procedure to

' ‘ensure that a political committee paid for those partiéular expenses-attributable to federal

[1337»650601@./’{05()030.014] ) 1/12/05
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elections with federal funds, 'and those paﬁioular expenses attributed to state and l'ocal

electlons with state funds leed overhead costs were paid with both federal and state funds,

" on a ratio approx1matmg the level of federai versus nonfederal act1v1t1es undertaken by the

‘comnuttee. See 11 C.F.R. § 106.6 (2004).

For example, until the adoption of the new rules effective January 1, 2005, the

regulafion governing the allocation of administrative and generic voter drives expenses was.

~ based on the "funds expended” method. Purely federal activity was paid for out of the

federal account; purely nonfederal activity was paid for out of the nonfederal account.

Payment for administrative expenses' and for generic voter drives — that is, voter drives that

did not refer to particular candidates — were made from both accounts In thls last case,

o poht1cal committees paid the costs on the basis of the ratio of its dlrect support of federal

candidates to its direct support of all candidates, federal and nonfederal. The rule caﬂe_d for

precision in calculating and adjusting this 'r'atio during an clection cycle 'requ'iring political

commxttees to revise the ratio as requued by its actual record of supporting both federal and -

~nonfederal candldates

The result of this allocation scheme was that the payment of generic expenses such as

: ‘communic'atioﬁs urging part'y—wide support and administrative expenses — activities desi gned -

* to further the overall goal of an orgamzatlon reflected the share of that organization's goal

devoted to federal electlons Organizations that focused overwhelmingly on federal elections

~ paid for these activities aImost entirely with federal funds. And orgamzatlons such-as

EMILY"s List, which spend at feast as much time and money on nonfederal eiectiohs ason
federal elections, p_aid for these activities with a Iﬁix of funds that reflected the orga:nizat_ioﬁs
actual dual purpose. ; | |

C. Federal Election Commission Solicitation and Allocation Rulemaking.'

‘The FEC did not reconsider the rules as applied to EMILY’S List because of any -

" suggestion that they did not fulfill their intended purpose, or because of any allegation that -

113376-000/DA0S0030.014] - 6 ' : 111205
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.'EMILY'S List did notl or could not comply w1th ite terms. Instead, the ehangtes m the rules
' einerge& i‘ncongrueusly out of a ptoceeding established to address‘_'an altogether and unreiated_
‘issue: lor'ga‘nizations —both imregistered section 527 organizations and others — alleged to
“have been es'tablished to inﬂuenee only the 2004 Presidential election but using soft money
‘ .for'thjs‘_purpose. - 7 _
| The first ste}ﬁ toward the rulemaking occurred with the filing of an advisory optnion
request with the FEC, aiming to pI;aee restriction on a specific political committee, America
Corhiﬁg Together ("ACT™), that was operating as a multiple-purpose-political eommittee but
‘was alleged by some to have been created solely to oppose President Bush’s candidacy. for
reelectlon in 2004, The opinion request aimed at ACT was filed by a new, paper
-orgamzatmn named Amerlcans Fora Better Country (*ABC”) that had nexther raised nor
spent any funds — and has not to this day but represented supporters of President Bush’s
reelection.
| On February 19 2004, the Comm1ssmn issued Adv1sory Opinion 2003 37. In this
: oplmen the Commission attempted — without a rulemalgng to restructure the allocatlon
formulas, requlnng allocating comrmttees to pay en_tirely fwith federal funds for any public -
communication that “promotes, SUpports, attacke, or opposes” federal candtdates. The
.Commission also built thislrequt_rement into the formulas Ifo.r calculating allocations, so that
 any communication of this kind — promoting, supporth;g, attacking or oppOs'ihg a federal
.. _candidate — would be ihcluded in the_ tally of .“dire_ct’ > federal caltdidate support used to
determine the_federel share of allocated expenses. The Commission's Office of .General ,
" Counsel Iater described ﬂ]lS advi'solry opinton as a "sﬁbstantial reinterpretation of the
'allocation' rules" that "looks an awful lot like a regulation.” See FEC Agenda Dec. No. 04-
48, at 7"(May 11,2004). o
On March 11, the Commission issued a w1de—rang1ng proposal of new regulations.

See Pohtlcal Commlttee Status, 69 Fed. Reg. 11,736 (proposed Mar. 11 2004) While the

[13576-0001/DA0S0030:014] 7 : o 1712005
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_ regulatlons addressed a vanety of toplcs they were structured along two prnnary lmes meant
to address the concerns ralsed about the two types of organizations under attack in the
- presidential election. Flrst, the regulanons targeted section 527 orgamzatlons. Sec_ond, the |
regulati.ons addressed "allocating committees™: entities — such as EMILY's List — that Were “
regtster‘ed Wiﬂl the CommjsSion, but that had nonfederal aecounts as well,
| The proposed rulds, through a fevise_d definition of the FECA term "political
- committee,” see 2 U.S.C. § 431(4)(A), required all section 527 organizations that were
considered to participate in federal eIeetions in any manner to register Wlth and report to the
| Commission. The proposed rules also codified the changes to the allocation system first .
addressed m Advisory Op‘inion 2003-37, including inclusion of the "promotes, supboﬂs, |
~ attacks, or opposes™ standard. The. proposed rules further treated' as federal contribut’ions
'those‘fund_s Teceived in re‘s'ponse. toa fundr.aising solicitation expressly advocating'the
etection or defeat of federal candidates
The Commission set what the FEC s General Counsel aptly described as “a highly
accelerated schedule for this important and far-reachmg rulemakmg, targetmg approvai of
“final ruies just two months after publication of the NPRM.” FEC Agenda Doc. No 04448, at
~ 4. Comments were due by April 9, and public hearings w1th thirty-one witnesses were held
| on April 14 and 15. .Nonetheless, the ruiés created such conu'otrersy thr_oughout the politio'al
and nonprofit communities that even with fewer than 30 days to address the “irnportant' and
far-reachmg rulemakmg, more than 100,000 comments were submltted “far exceedmg the |
number of cornments reeewed in connection w1th any of the rulemakmgs to 1mp1ement
;BCRA > Id. at 8. ‘This was the ﬁrst and last notlced opportumty for members of the pubhc to
comment on the rulemakmg The only portions of the proposed rules that received
srgmﬁcant comment were those targeting section 527 orgamzaﬂons that did not register and

teport with the FEC, both because that was both the impetus and focus of the proceeding, and

[13376-D001/DACS0030014] 8 | ' 1412005



Case 1:05-cv-00049;§:KK Document 3 | Filed 01/12/2005 Page 18 of 51

'\\.‘ o y o

bécauseﬂre new allocation re gulations tracked changes already present in Advisory 0pinior1

N '2003 37,

. The General Counsel submitted draft final rules to the FEC on August 12, and
- subrmt_ted ar_nendments to those draft ﬁnal rules on Aug_ust 18. See FEC Agenda Doc. No.

! 04-75 (Aug. 12, 2004), FEC Agenda Doc. No. 04-75-C (Aug. 18, 2004). On Auguost 17,
EMILY'S List, among others, wrote a letter to the Commission noting that "the new proposed |
o rules . . . provide for sul:.)stantially.different allocation rules for separate segregated funds and.

non-connected commitiees." The letter requested that the FEC publish the draft ﬁnal_ruleo

for new comment, due to the magnitude of the changes, and postpone consideration of them
until afterward. The FEC did not respond to this letter. During the Commission meeting of

August 19, Commissioner McDonald called for the new draft rules to be subrrﬁtted‘for a
: sixry-day comment period. This motion.r"ailed by a 3-3 vote.’ See FEC Agenda Doc. No. 04-
‘ ':77,_ a;t'S (Sept. 9, 2004) (minutes of Aug. 19, 2004 meeting).
| | The final rules, aoproxred on October 28, did not include a revised definition of _

.' .-“'poiitif:al' committee"; indeed, they-did not address issues pres'ented. by unre,grstered 527
: orgahi'zaﬁOnS at all. Instead, the final rules created an allocation system totally urﬂlke that
contain'ed in Advisory Opinion 2003-37 and the 'prop-osed rules. The new rules focuse‘d not
on whether com'muﬁicatious promoted supported, attacked or opposed” candidates, but
~ whether they referred to candidates at all. Tn addition, the allocation system for
| administrative expenses and voter drives was reduced to a system of arbitrary threshold
- amounts. For example, a pubhc cornmumcatlon that referred toa pohtlcal pa:rty, buttono
'clearly 1dent1ﬁed candidates at all, had to be ﬁnanced with no less than ﬁﬂy percent federaﬂy
regulated-- funds. The new rules took no account of a.pohrlcal committee’ E operatmg history
or actual record- of 'involvemer_itjin_ supportirrg federal and nonfederal candidates. Far from a

' “refinement” in the_allocatioii rules as originally Suggesfed .irr'ﬂ.l'e agency’s NPRM, 69 fed._ '
“Reg. at 11,736, the final rule effected a radical change, replacing “allocation” with arbitrary
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mirﬁmums based on niere reference to a federal candidate. . The final rﬁlés also contained a |
new definition of "contribution" unlike that contained in the proposed rules; the new section
100.57‘ defined cOntriblitioné as funds received in response to a solicitation that "indicates ‘ |
 that" any portion of the flindS w111 be used to "support or oppose" federal candidates. - -
| The final rules, with 'explanation and justification and s-everal additional améhdméhts,
were aiaproved on October 28, 2004, and published on November 23, 2004. See FEC | |
~Agenda Doc. No. 04-102, at 3-5 (Nov. 18, 2004) (minutes of Oct. 28, 2004 niéeting);
Political Committee Status, Definition .of Contribution,.and Allocation for Sépérate
Segregated Funds and Nonconnected Committees, 69 Fed. Reg. 68,056 (Nov; 23, 2‘004). -
TI. ARGUMENT | |
A Standards for Jssuance of a"Preliminary Injunctio"n.
| Issué‘nce of a preliminary mjunction requires a court to examine: (1) whether there is
- a substantial likelihood of success on the merits; (2) whether plaintiff will be irrepa;’ébljr .
injured if a preliminary injunctién is not granted; (3) whether an injunction would
substantially injure the other party: and (4) whether the granting 6f a preliminary injunction
-~ would further the public interest. Serono Labs. v. Skaldla, 158 F.._3d 1313, 13 17_-18 D.C.
Cir. 1998); Mova Pharm. Corp. v. Shalala, 140 F.3d 1060, 1066 (D.C. Cir. 1998) (citing
CityFed Fin. Corp. v. Office of Thrift Supervision, 58 F.3d 738, 746 (D.C. Cir. 1995)); Wash.
Metro, Area Transit Cbmm fn.v. Holiday Tours, Inc., 559 F.2d 841, 843 (D.C. Cir. 1977).
| -Aithbugh the moving party must satisfy each of these four requi‘reménis to some
| "degree, it need ﬁot niake an equaﬂy 'stfong showiilg oneach. A court must Wﬁigh :ﬂl. |
 elements together, and the factors “in;terreléte on a sliding scale and must be balanced égainsf
each other.” Davenport v. Int'l Bd. of Teamsters, 166 F.3d 356, 361 (D.C. Cir. 1999) (citing
‘Serono Labs., 158 F.3d at 1318). A’ strong showing on one factor may justify is‘suaneé ofa

E . preliminary injunction even if the showing on another factor is relatively weak. Bracco

I13376-0001/DA0S0030.014] ' : 10 : ’ 1/12/05
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_Dmgnost;cs Inc. v. Shalala, 963 F. Supp 20, 27 (DDC 1997) Bristol- Myers Squzbb Co. v.
. Shalala, 923 F. Supp. 212, 215-16 (D.D.C. 1996).

The necessary "level” or "degree" of possibility of success [on the
merits] will vary according to the court's assessment of the other

" factors ... . One moving for a preliminary injunction assumes the
burden of demOnstrating either a combination of probable success and
the possibility of irreparable injury or that serious questions are raised
and the balance of hardships tips sharply in its favor. - ‘

: Holiday Tours, 559 F.2d at 843-44. The factors should be considered together to determine
- whether "the balance of equities" favors injunctive relicf. Id. at 845,

B. Plaintiff Is Likely to Succeed on the Merits of ¥ts Claim

First smong the factors to be cons:idere_d by this Court is the likelihood of a plaintiff's
success on the merits. A higlr likelihood of success militates strongly in favor of injuncﬁtre
ro-li-éf. See O'Donnell Constr. Co. v. District of Columbia, 963 F.2d 420, 428 (D.C. Cir. |
1 992)-.' In the~'instant case, it is clear that the C'omrhission failed to provide proper notice of
' i'ts. final solicitation and allocation regulations; that alone 1s sufficient to warrant injunctive
: relziéﬂ -Moré'over,_ there aré serious questions raised concerning thé statutory authority of
these regulations ; ‘whether they are arbitrary and capricious; and Whether they violo.te the .

Flrst Aﬁler_ldlhent of thé United States Constitution.

1. The Regulatlons Exceed The Statutory Authority Of The
- Commission

The Administrative Procedure Act ("APA"), §§ 553- 706 forbids federal agencies-

] from promul gatlng regulations "in excess of statutory Junsdrctron, authority, or 11m1tat1011s
_ .‘-or short of statutory right." 5 U.S.C. § TO6(2)(C). "[A]n agency literally has no power toact -
i unl_ess and until Congress confers power upon it." La. Pub. Serv. Comm’n v.-FC’C, 476 |

Us. 3755-,"'374'(1986). Deference to an administrative agency's interoretation is only

. “approptiate when "Congress has left a gap for the agency to fill pursuant to an express or

implied 'delegation of authority to the agency."™ Ry. Labor Executives’ dss'n v. Nat'l
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 Mediation Bd., 29 F.3d 655, 671 (D.C. Cir. 1994) (en banc) (citation omitted); see also.
" Motion Picture 4ss'n of Am. v. FCC, 309 F.3d 796, 801 (D.C. Cir. 2002) ("[ TThe agency's

interpretation of the statute is not entitled to deference absent a delégation_ of authority from
Congreés to re'gulate in the areas at issue.") (emphasis in original). Courts must vacate

"administrative constructions which are contrary to clear congressional intent." Chevron,

US.A., Inc. v. Natural Res. Def. Council, 467 U.S. 837, 843 n.9 (1984).

The regulatory authority of the Commission is granted at 2 U.S.C. § 438(a)(8), which -
permits it to ”p'rescribe'rules', regulations, and forms to carry out the provisions of [the ”

Federal Election Campaign Act]." Thlis ‘the Commission has authority only to effectuate the

. provisions of federal campalgn finance law The definitions of "contribution” and
' "expendlture" only apply to "anythmg of Value made "by any person for the purpose of
' '1nﬂuencmg any election for Federal office." 2 U S.C. § 431(BYAXND), (O)(A)). The Federal
N T‘Elecnon Campalgn Act ("FECA"), 2 U.S: C. §§ 431 et seq., regulates contnbutions and |

-expen(htures by pohtlcal cemrmttees. But FECA. does not define every payment made to or

by a political committee as a contribution or expenditure. T he FEC's new regulations far

- exceed FECA’s limited grant of a_uthoi'ity

a) The Mere “Reference” Rule Exceeds The Statutory
- Authority Of The Commission

The final rules apply severe financing restrictions on the basis of a mere “reference™

toa federal candidate or to a p‘olitieai party. See 11 C.F.R. § 106.6(f). The rules require that

commumcatlons that merely reference a clearly identified federal candidate must be paid for
with at least some federal funds, and with enurely federal funds ifno clearly 1dent1ﬁed

nonfederal candidate arc mentloned. See id. Thisisa course that Congress r_ejected when

~ developing FECA and its subsequent amendments. Congress focused the statutory scheme
‘instead on 'expe_nditures “for the purpose of influencing” a federal election. See 2 U.S.C.

§B1ENAD: ONA).
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That the F EC has transgressed the boundaries of its statutory authonty is apparent
i from Congress fecent enactment of the Brpartrsan Campargn Reform Act of 2002

| :‘("BCRA"), Pub. L. No. 107-155, 116 Stat 81. Congress changed the allocation rules for
. political 'party committees, concluding that the rnixed—purpose allocation rules then in piac_-e |

“for political parties allowed fot too 'much-nonfederal financing. See 2 U.S.C. § 441i(a);

) McConnell v. FEC, 540.U.S. 93, 132-34, 142 (2003). Butin overriding those rules, for 1ooth

' national, state and local parties, Congress again rej-ected the step adopted by the FEC and
~ under challenge here. -
| - In the case of national parties, Congress imposed the most severe restriction: because.
of the unique relationship between national parties and federal officeholders who had
' solicited large soft money donations for their parties, Congress elected to ln_nrt national party
| ﬁnaneing.to federally regulated sources and amounts. See 2 U.S.C. § 441i(a); McConnell,
540 ULS. at 145—51 154-55 .. Congtess chose a more compIicated and varied scheme for the
re gulatron of state and local partres it restricted some actwrtres to federal fundmg, allowed
: 'fully nonfederal or soﬂ money ﬁnancmg for others and adopted for stiil other actlwtres a
' .'; program of allocatron. See 2 U_.,S.C. § 441i(b); McConnell, 540 U.S. at 161-64. In none of
'. these cases did Congress permit regulation bﬁsed on simple “references” in public |
- -Qoormmmications to candidates or parties. |
-Of partioular significance is Congress' choice of means to address the.state and local
iﬁpaﬂies-’ financing of so-called “issue advertisements.” Those ‘.ads — a foundational concern of
- the 2002 amendments — name particular candidates, praising or criticrzing them on issues, |
" but do not ex’pre_ssly advocate their election or defeat. Id. at 126, 132. Bven though -
" ‘Congr_ess'placed great weight on-evidence that thesc types of ads were ’rypically a “sham,”
- ¢onstructed in fact to influence the_' eiection or defeat of named candidates, it declined to base
* " any financing restrictions on these ads’ “reference” to cendi_dntes or parties. Rather,

. ) " Congress required that these ads be funded under federal restrictions if and onh} if they

1133_?6-0691{%059039.{)14»] ‘ 13 1/12/05
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“supported, 'prom'oted,‘ attacked or opposed” a federal candidate. See2 U.S.C.

-§ 43_1-(20)(A)(iii); Mcconn_ell, 540 U.S. at 169-70. In other Words,- Congress tied the
. restriction to a standard platinly requiring that the ad was paid for the purpose of influencinga

~federal 'election‘ even if the 'boundaries of this standard are less than clear.

In contrast, Congress declmed to address allocation by non-party entities such as

-EMILY'S List. In doing so, Congress accepted the longstanding allocation regime set forth in
11 C.F.R. Part 106 for those entities. BCRA's legislative history reflects no concern

‘whatsoever that the FEC's regulation apparatus for their allocation — intact since 1990 —

posed any. publi'c policy concern. While that does'not neces'se:rily preclude the FEC from -
adjusting those rules, the FEC must respect the boundaries FECA establishes COnceI'nincl

what conduct by non-candadate non-party entities can be compelled to be funded by a federal -

- '3pol1tlcal committee. Regulatlng mere references to federal candidates i in the commumcatlon
- of allocating committees goes well beyond a statutory ba51s for FEC regulatlon When |
. apphed beyond the sphere of federal electlon activity, such as to the state and local election
g act1v1ty v1taI to EMILY'S List, these restncnons at issue contravene the statute and exceed the

© . Commission's authority.

EMILY's L1st, like other nonconnected political committees subject to the new rules,
isnota pohtlcal party committee, and is not controlled by officeholders or candidates. It is -

not subject to BCRA's rev1s1o_ns to the allocation requirements for national, state, and‘local

" political party committees; Yet the FEC has imposed upon its activities financing restﬁctions
| beyond the permitted statutory range, and even more onerous than even those Congre_ss
dictated for state and local parties, which are presumed to be under the control of c‘andidates.

_Under the new rule, the mere “reference” to a federal candidate triggers far-reachmg—m

practical effect 1ncapac1tat1ng——restnct10ns on EMILY's List's ablhty to finance activities

' 1nﬂuencmg state and local elections.
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Indeed in only one cncumstance does FECA predlcate federal fundmg of a mere
reference “toa federal candtdate it barred corporations and labor unions from spendmcr
- | the1r treasury-money on broadcast advertisements — "clectioneering communjcations — that
' "refers to a clearly iden_tiﬁed" federal candidate. See 2 US.C. § 43.4(f)(3)(A)('i). Congress
. imposed this re'quirement in BCRA to expand the reach of the long- -standing prohibition on
corporate and union expenditures “in connection with” a federal election. See id. 8 441b(a)

McConnell 5340 1T.S. at 204 n.87, 206 But now—a:nd for the first t1me ever—u—the FEC on its

* . own initiative has proposed to restnct in the same way a far more sweeping category of

communications: ‘public commumcatlons by independent, non-party orgamzatlons
- m:espectlve even to whether they take corporate or union funds.
" The unlawﬁ.tl extra—statutory acts of the Commission do not represent only
theoretlca.l 1nfr1ngements on the legal rights of EMILY's List. They pose direct threats to its
E abrlrty- to function, as it has for years, in lawfully influencing the course of state and locaI
_electlons By the mere “reference” to a federal candIdate or toa pohtlcal party, EMILY’
| 'L1st commimications become immediately subject o the broad ﬁnancmcr restrictions that
| :,_ apply under_fe_deral law to efforts to “influence federal elections.” Some examples of the
- ecnsequences of these restrictions include: |
| ¢« A ccmmnnjcaﬁon' that promotes a gubernatorial candidate, by citing his.
support of an incumbent President’s socia_tl or fiscal policies, must be paid in
part with federal funds if the'President is running for reelection.
e A communication promoting the candidacy of a.»gubernatoriell candi_date, in
| part on the basis of Ius support for the *“McCain-Feingold” legislation, must be '
ﬁaid in part with federal funds, as a federal elections activity, if either Senator-
. McCain or Senator F eingold is running for reelection, even if the |

communication is made thousands of miles away from their states.

[ 13376-050-1/0&0506‘30.—014] ‘ ' 15 Ny 1/12/03
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. A-comhlunjeaﬁen in support of a state legislative canﬂidate must be-p'aid in
, pairt_with federéi fui_ids it‘ the commum'cation mentions .endorsement'of the
candidate:bye federal ofﬁeeholder who is running for reelection.

_ ¢« A commun'icatioﬁ raising funds for a political committee's program to suppbft
generally state and local eandjdates must be paid entirely with federal funds,
as a federal election activity, if it refers to a federal candidate _whohas |
endorsed the program or otherwise voﬁched publicly for its effectiveness.

¢ A communication supperting a political party generally and that refers td no
Candidates that is run before an election in which there are no federal

candldates on the ballot, must be paid for Wlth fifty percent federal funds

' In all these cases, and others, the snnple reference to a federal candidate converts the

commumcatlon into federal electlon act1v1ty subject to significant financing restnctlons The

outcom_e- does not depend on the actual purpose of the communication, the actual history and

' current operations of the pdliticél organization, or on any other contested factor.

A further comparison to FECA's restrictions on "electioneering communications,"

" which dOeS incorporate a "reference” standard, demonstrates the departure of the FEC’S' tules
from the 111I11ted and careful FECA scheme The "electloneermg communication” deﬁmtlon
contains three 1mportant restnctlons on 1ts apphcatlon Fn‘st it applies only to teiewsmn,

' radio and satelhte-broadcasts._ Second, it applies only to the time periods thirty days before a

primary, or sixty days before a general elect_ion, in which the referenced candidate is running

for el‘ectioﬂ.’ Third it applies only where at least 50,000 persons in the candidate’s .eieetorate '

- can receive it. See 2 U S.C. § 434(f)(3)(A)(1)

The “electtoneenng commumcatlon definition cannot serve as a statutory ba51s for

the FEC's solicitation and allocation regulatlons for nonconnected committees; this section of

FECA i isa specific statutory prov1-51on barring only certain activity by corporations and labor

unions, or certain uses of corporatelor'labof funds. See 2 U.S.C. § 441b(b)(2). Furthermore,

{13576-000 VDAO50030.014] ‘ 16 o ‘ 1/12/05
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corporations and labor unions not only may make no contribution or e);penditure "For the

VL purpose of inﬂuencing" federal elections, but are statutory barred from making contributiene
o ot expenditures "in connéection with" federal elections. See id. § 44_1b(a). These two
statutory provisions hoid corporations and labor unions to a much stricter standard than .
political organizations. Only for these types of entities, and only with the above temporal
and ge'ographic caveats, did Congress believe it appropriate to apply the mere "reference”

. standard

| Congress amendment of FECA to add this federal funds restriction was one of

- -BCRA'S most controversial and bltterly contested provisions. ‘Yet the FEC now, by
regulatlon, has purported to nnpose amuch farther-reachlng restriction of the same klnd

| ThlS 15 a patently ultra vires act10n without basis i in FECA itself.

b) The “Minimum Percentages” Rule For Administrative
Costs Exceeds The Statutory Author;ty Of The
‘Commission

The final rule requires that political organizations like EMILY's List must pay for

their administrative costs with federal fimding at a level of no less than fifty percent of the
- total cost, without regard to the actual stake of the organization in federal elections. See 11
CFR -§ 106.6(c). If, i;lnder this rule, EMI‘LY’S List supports just one federal candidate or
"{aﬂloc_ate's just one percent of its td_tall.‘budget to the entire class of federal candidates supported
| ‘in an election cjcle; the result is the same: it must pay for no less than fifty percent of its
| administrative costs with federal ﬁmdin-g.

| This arbitrary minimum also exceeds the Commission’s statutory authority to
. ”promulgate regulations in ald of enforcement of the law. Under the rules prewously in effect
- the "funds expended” method — organizations paid the “federal share” of administrative
‘costs in proportlon to thelr actual financial commrtment to federal clections. See 11 C.F. R.
’§ 106 6 (2004). The new “aliccation™ rule does not deserve the name. Itis not shaped by

: _ any notion of proporuonahty but instead places a heavy burden on political comnnttees —the

{13376-0t)01,’DA050030.014] o 17 o 112405
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. payment of fifty percent of administrative costs with federal funds — regardless of whether

o .'they"sﬁpport' only a single federal candidate and one hundred nonfederal candidates, or

- bontn'bute _$I ,00.01 dolla;s to one federal candidate plus $100,000 to nonfederal éandidates_;

" or devote a million doltars to federal election activity and $2,000 to nonfederal activity. All’

: organiZaﬁoﬁs that are registered with the FEC as political committees — which they must do

if they raise or spend over $1,000 to influence federal elections, see 2 USs.C. -§ 431(4)YA) -

-are considered to be identical under the FEC's new regulations. A multi-rrﬂllion—do_llar state
'-politica[l committee that-'spendé $1,000.01 on a billboard supporting a federal candidate as its |

‘only federal activity' now must use federal funds to pay for fifty percent of all itsr

adnnmstratlve expenses, even though only a tiny fraction ofits adlmmstratlve act1v1ty can

"‘ falrly be attributed to 1nﬂuencmg federal elections

 Asa result the Comm1ssmn has federalized the funding and reportmg ofa large

portion of such a comrmttee 8 nonfederal réceipts and dlsbursements which are not made for
_the purpose of mﬂuencmg federal electlons FECA prov1des no statutory authonty for tlns

- regulatory adventure.

¢) The Solicitation Restrictions Imposed by the New Rule
 Impermissibly Burden Fundra:smg for State and Local
Electmn Purposes

The new rules also i Ainject federal financing restrictions into fundraising for state and-

local electlons One such rule provides that a political committee like EMILY's List must

s treat as federally hmlted “conttibutions” any gift or donanon

[M]ade by any person in response to any communication . . . if the
communication indicates that any portion of the funds recelved will be -
used to support or oppose the electaon of a clearly identified F ederal
- candidate.
11 C FR. § 100.57(a). If EMILY's List now refers to'a federal candldate in a communication

designed to raise monies for its state and local election program, it rlsks a Comxmssmn

ﬁnd_mg that its communication “indicates™ that_ some portion of the monies recelved‘may be

[13376-0001/DAUS0030.014] 18 : 1712005
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= usedto support or oppose” the federal candidate. The rule does not define the term

“indicate”; "rat'her, the Comumission has simply offered Vagﬁe -“eXamples” of one possible
application in the 'Expianaﬁbn and Justification issued with the adopted final rule. 69 Fed.
Reg. at 68,057._3 The Commission's guidance is also ambiguous, if not hopelessly confusing;

it states that the new rule “requires an examination of oﬁly the text of the communication”

and that it “turns on the plain meaning of the words used,” but it also stresses that its
a_pplicatioﬁ-is not “limited to solicitations that use specific words or phrases.” Id.

While the application of the rule is highly uncertain, there is no doubt about its

| intended and actual effect: to limit the use of “references” to federal candidates in

- solicitations for state and local election purposes, and to impair fundraising messages that

" " discuss federal officeholders who make and execute govennnenf péliéy.- Any such

 references, if the Comimission concludes that they “indicate” somehow that the funds will be

used, to any extent, to" support or oppose” a federal candidate, will transform funcis received

into federally regulated “contributions.” This means that if EMILYs List receives a

“contribution permissible under state law, but contrary to the applicable limits and source

restrictions of federal law, the Committee must réfund all or part of it to the donor. See 69

Fed. Reg. at 68, 058-59. Moreove_r, having received “contributions” in excess of federal
limits — because the Committee’s intention was to raise and spend them for state and local

election activity — the Committee faces liability under FECA for receiving illegal

contributions. See 2 U.S.C. § 437g.

These results follow under the rule even if the Commussion finds that the solicitation
indicéted that only a “portion” of the funds received would be used to support a federal
candidate. See 11 C.F.R. § 100.57(a). Moreover, even if the Commitiee were also to name

nonfederal candidatesl, the mention of a single federal candidate — even one mention — would -

: "requife that at least fifty percent of the funds received be treated as federal contributions. See

3 One such example reads: “Senator Jane Doe véted against a tax package that would have helped
working families. Your generous gift will enable us to make sure Californians remember it November.” Id.
{emphasis in original). The Commission states that the regulation "turns on the plain meaning of the words

* used in the communication and does not encompass implied meanings or understandings," and that the

{13575-0001/DA0OSN030:014] 19 . 1/12/05
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“id, §100.5 7(b). A soiioitation that states outright that only one percent of conﬁ‘iblrtions

received will be used to support federal candidates — and the rest will be used to support _non-
federal candidates — will StiIi trigger the fifty percent minimum. Seé 69 Fed. Reg. at 68,057;_
FECA only grants the Commission the authority to regrrlate contr'ibutions_' insofar as -
they are made "for the purpose of ' influencing" federal clections. 2 U.S.C. § 431(8)(A)([).
The solieitation regulation re gule,tes much more than that, deeming as “cont‘ributions“ all
funds received in response to-a solicitation that "indicates" that "any portioﬁ" of the funds

will be used for federal purposes. Ifa sohc1tat10n spec:lﬁes that only a small percentage of

funds received Wlll be used for federal purposes, under the statutory definition, only a portion '
“of the funds received are contnbutlons, under the regul'atlon, at least fifty percent and as -
" much as one hundred percent are contributions,' depending on whether nonfederal candidates

. are also referenced. The result is a broad overreaching of the Commission's authority to

regulate funds solicited and donated for plainly nonfederal purp'oses. |

2. The Commlssmn s Regulatlons ’Were Not Preceded By
Adequate Notice

' The final rules pubhshed on November 23, 2004, deviate from the scheme artlculated |

'm the March 11' NPRM to such an extent that the legally reqmred notice and opportumty to -

comment was not provrded to the public. The most important element of the adopted rules -

v the determmatron that a mere reference toa federal candidate could subject a commumcatmn

E ‘to FEC regulation — wds never even suggested in the March 11 NPRM. Moreover the
" overall content and structure of the final rules depart substantially from that proposed in

| March Desp1te EMILY's List's and others specific requests for an opportumty to comment

on the radacally dlfferent final proposed rules 1mmedlately aﬁer they were disclosed; the FEC . |

 afforded 1no such opportumty Because these final rules Vlolate the not1ce-and—comment

provisions of the APA, implementation of the rules must be enjoined pehdin:,gr an oppottunity

for comment on the novel regulatory scheme laid out in the November 23 publication.

*regulation "does not depend on reference to external events." /d. The Commission does not stato why this :
" language functions to “indicate” the use of the funds, only that—in its view—it does. :

© [13376-0001/DA0S0030.014] 20 : 112405
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a) The Overall Scheme Of The Final Rules So Departed
‘From The NPRM That The Original Notice Did Not
Adequately Frame The Subject For Discussion

The NPRM was an extraordinary document, proposing regulations that were radically

|  different from the regulati'ens in place at the time. In the proposed rules, the C'ommission put

the re gulated community 01r notice that it was considering action on a variety of fronts} The
o re'gulated community and others responded with over 100,000 comments. _
While the proposed regulations did alter the text of the allocatiorr regulations, the
| -'stated goal was to COdify the changes already enacted by the FEC in Advisory Opinion 2003-
'37. The prepoSed allocatiozr regulations mirrored the standards ef that advisory opinron,
incllrdjng its focus .on whether a eemmunication "premotes, supports, attacks, or opposes" a
cleéudjr identified federal candidate The. pfoposéd' allocation revisions, like the rule
" followmg Adv1sory Oplmon 2003 37, also retained the "fu.nds expended" system, but apphed-
the "promotes, supports, attacks, or opposes’ system to determme what would count as a
federal expenditure when calculating the allocation ratio.
Instead, the .NP-RM was primarily conCerned with the definition of "political
“committee.” The pnmary goal of the proposed rules was to classify some section 5:27'-
- organmatlons that were not registered with the FEC as pohtical committees,” thus requmng
' ‘that they reglster with and report to the FEC, and brmgmg them squarely wrthm the ambit of
federal election law. E_MILY’S Llst, and ail cher allocatmg- committees, were already
' registered with the FEC, and they were already classified as political comumittees. | To
EMILY's List, this portion of the NPRM ‘_was therefore irrelevant. The only significant
| change imposed- on the all‘c.).cation rules was to write into the regulations the changes already
reached By the Commission in Advisory Opinion 2003-37
When the draft final rules were released, they were unrecogmzable as outgrowths of

the NPRM. With the exception of the solicitation: regulatron the final rules d1d not contain

_ any further Te gulatron of unregistered organizations. The FEC ignored the primary thrust of

[1333’6-0001/DA050030.01-41 . 21 : 1/12/05
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the NPRM, and instead focused on the regulation of allocating committees. such as EMILY's
‘List. More surprising stﬂl was the _fundameotal changes made in the approach of the
: ailocation regulations.' Instead of merely modjfying the calculation of the aIl-ocaﬁon tatio, t_]de’
' ﬁnal rules discarded 1t Instead of using the "promotes; supports, attacks, or opposes" |
R standard the final rules depended instead on whether communications "refer to" federal
-candldates. |
Recognizing the extent of the changes in the final rules, EMILY's List submitted a
| request to the FEC to open up a new comment period so that the regulated commum't_y could
~ have a meaningful op_po_rtuhity to comment. Though three Commissioners recogrrized the
'magnifude of dle chang’eé‘an-d argued for a new’sixty—day comment period that proposal
; ultl_mately failed. EMILY' Llst Was never afforded an opportumty to comment. o
" The various ways in which the NPRM failed to meet the legal requlrements of the
a APA are detaﬂed below To gether, they create a tapestry of an agency actlon that
: empha51zed haste in a polltlcally charged atmosphere over thoughtﬁjl and con51dered dcﬁon.
" The FEC never put the regolated comnﬁmity orr notice that the drastic changes made were
- even_ beihg coﬁsidered by the FEC, much less a realistic possibility. And when the full extent
. of the changes were reveéled, the FEC refused to cure its mistake and allow more time for
comment — even though ﬂ: ultirnately d1d not approve the ﬁnal rules until over 60 days efter'
they were first reieaéed by.-t'he FEC's General Counsel, IeaVing ample time for er ﬁrrth’er
' .comment period should the FEC haye wished to permit it.
| The FEC fa.ﬂed to fra:me the proposed rules in such a way as to put mterested parties

- on notice. This failure is a violation of the notrce-and—comment reqmrement of the' APA.

b) There Was No Notice In The NPRM That Final Rules ”
Modifying The Allocation Rules For Political Committees
Would Rely On Evidence Of Administrative Convenience

Beoause the NPRM focused so heavily on the definition of "political corjjmitte'e" and

the hﬁplementation of a "promotes, supports, attacks, or opposes" standard, it coritair_led no

o
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'explanzttlon of why the Connmssmn Wats consldermg altering the alloca‘aon Ie gulatmns
‘ -Spec1ﬁca11y, the NPRM contamed no mention of any data on Wtuch the Commission was
relymg, and no mention of any goal of administrative convenience for the regulated
- community. -
When the ﬁnal rules were issued, the Commission explamed that its purpose was to
| make it ea51er for committees to conform to the Tules. Aﬂer decrying the "confusion and
. - admmt_stranve burden associated Wlﬂ‘l the funds expended method," the Commission asserted
| that it "seeks to simplify, not further complicate, the allocation system. Thus, the
" Commission is not reta:tning the funds eﬁpended method in any form." 69 Fed. Reg. at
68062 |
The explanation descrlbed much evidence reoardmg the administrative difficulties of
: .the former system. The Comm1ssmn referred to its examination of "pubhc disclosure reports
... over the past ten years" a:nd its derived conclusions that "most SSFs and ndn'cqnnected
i tfemmittees do not allocate under seetion 106.6(e) " the "[e]necdotal evidenee suggested that
: many eommittees . were confused as to hovti' the funds expended tatto shoutd be ealculate_d :
~and adjusted throughout the two-year clection cycle"; a "review of past reports . ... showed
: that almost half of [allocatmg] comm1ttees were ah'eady paying for these expenses Wlth at
least _ﬂfty percent federal funds under the former system"; and a finding _that "the actual

B _ -doll_at'- amounts of non—Federal.‘fmds' that were spent in past cycles on administrative and

gerieric voter drive expens.es tJnder former 'sectioh 1 0‘6.6((:) .. . is relatively low." See 69
" Fed. Reg. at 68,062. | |

An agency cannot rest a rule on data "'that, [in] critical deg:ee is known only to the
.a;gency."' Cmty.-Numtzon Inst. v. Block, 749 F.2d 50 57(D.C. Cir. 19-84) (quotm-g Portland
CementAss nv: Ruckelhaus, 486 F.2d 375, 393 (D.C. Cir. 1973) cert. denied, 417 US. 921
(1974)).. "Integral to the notice requlrement is the ageney ] duty 'to 1dent1fy and make

available techmcaI studies and data that it has employed in reaching the dectsmns to propose

[13376-0001/DA0S0030:014] o 23 . . 1412405



-Case 1:05-cv- 00049 CKK Document 3  Filed 01/12/2&95 Page 33 0f 51

X ‘ - Y !
o’ a1

particular rules . . .. An agenoy cotﬁtﬁits Sertous procedural error when it fails to reveal
: portlons of the teohmcal ba31s for a proposed rule in time to allow for meaningful
commentary.™ Solite Corp V. US EPA 952 F.2d 473 484 (D.C. Cir. 1991) (quotmg Conn
i Light & Power Co. v. Nuclear Regularory Comm'n, 673 F.2d 525 530-31 (D.C.Clr.), cert.
denied, 459 U. S 835(1982)). Moreover, agenc1es cannot fail o "identify the
methodology used" in developing regulatory standards. Portland Cement Ass'n, 486 F. 2d at
392, quoted in Int'l Fabricare Inst. v. U.S. E.P.A., 972 F. 2d 384 99 (D.C. Cir. 1992).

Here, the Comnussmn dtsclosed no data regardmg adm1mstrat1ve convenience in the |
NPRM. There was no notice prov1ded in the NPRM that this evidence or sub_]ect would be |

: consudered and no opportunity for commenters to challenge the Comrmssmn s assemon that

a replacement of the funds expended method W1th a flat system Would be easier for

committees to administer. While the raw data the FEC relied upon'was publicly available 1n
unorganized form, there was no stmple way to compﬂ'e.that data and determine how |
- committees were allocating funds. More ilnportantiy,' the requirement for dlsclcfsmg the

evidence .relied fupon is not merely to .make that evidence puBﬁc, but to petntjt the public -to_
* comment upon and cha]_lenge. that e!_videncee Here, the NPRM did 11ot put the public on
* notice that this evidence was being considered. :
| ~ Furthermore, the FEC d1d not disclose the underlying problem and rationale thett fedit -
to shape the final rule ~ the‘admini.strative convenience of the regulated commﬁxﬂty. Indeed,
beCatts_e the NPRM did not suggest the possibility of abandonjng the ﬁmds expen_ded meﬂ‘tod
in its entirety, the public could ‘1.10.1:' have deduced this administtfative 'convenieﬁee coﬂ_ce_m ,
C Thus, commenters cou]d not have properly addreesed the Co_mlﬁj'ss:ion's niethodology etnd '

| 'Whether_ or not the regulatioﬁ _served the goals articulated by the Commission in 1ts

explanation and justiﬁcatiotx of the final rul_es; Because evidence relied upon by t_he _

~ Commission was not referred o in the NPRM, and because the underlying "methodology

{13376-0001/DA0S0030.014] 24 112003



 Case 1:05-cv-00049-CKK ~ Document3  Filed 01/12/2005 ~ Page 34 of 51

S e

- _' -used" was not dlsclosed Portland CementAss n, 486 F.2d at 392, the NPRM did not prov1de

adequate notice under the APA for the ﬁfty percent minimum federal threshold.

©) There Was No Meaningful Connection Between The
Proposed and Final Rules .

An agency’e final rules need not precisely mirror a proposal presented in the NPRM.
' See,'e. g., Ass'n of Battery Recyclers, Inc. v. EPA, 208 F.3d 1047, 1058 (D.C. Cir. 2000);
. 'AFL-—CIO v. Donovan, 757 F.2d 330, 338 (D.C. Cir. 1985). However, the notice-and-
comment provisien does require that the final rule be sufﬁeiently tiedtoa u_oticed proposal A
' that 'intere_sted par-ties are gi\ren a meaningful opportunity to comment on the issues and likely
:regulatory approach. I1d. at l338.. | : | |
7 ' Courts-.usually urticulate the standard of mearﬁngfullnotice by observing that a final
| rule must be a “logical outgrowth” of the proposals submitted to the public. Seeid. The
- NPRM notice must be Sufﬁeie‘nt for interested parties to realize, ut the time of comment, that
.. the final rule actually adopted is a likely potential outcome. As the D.C. Circuit hoted i in the
_ context of a ﬁnal EPA rule “The rule, seen with the beneﬁt of hindsight, makes some sense .
| . But the test, 1mperfect1y captured in the phrase ‘logleal outgrowth,’ is _whether [a
| commenter], ex ante, should have anticipated that such a requirement might be imposed.” d
Small Refiner Lead Phase-Down Task Force v. EPA, 705 F.2d 506, 548-49 (D.C. Cir. 1983);
- see also Chocolate Mfrs. Ass'n v. Bloclt, 755 F2d 1098, 1104 (4th Cir. 1985).
The D.C. Circuit placee particular emphasis on whether the fraining of the proposed
rule provides adequate notice to interested partieslof the crux of the final regulation' |

An agency adopting final rules that dlffer from its proposed rules is |
required to renotice when the changes are so major that the orzgmal
notice did not adequately frame the subjects for discussion. The
purpose of the new notice is o allow interested parties a fair
opportumty to comment upon the final rules in their altered form.

C’onn Light & Power Co, 673 F.2d at 533 (emphasis added), see also Omnipoint Corp. v
. FCC, 78 F._3d 620, 632 (D.C. Cir. 1996); BASF Wyandotte Corp. v. Costle, ‘598 F.2d 637,
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642 (st Cir. 1979). The D.C. Circuit also demands that fhe notice of the infended regulation
be faiﬂy specific, to allow for informed eOMent; a genefal notice of change in particular
regulatory provi.sio'ns is insufficient. In Small Refiner, the court found the “purported notice _.l '
. 00 general to be adequate. Agency notice must describe the range of altematives.beiﬁg -
 considered with reasonable'speeiﬁcity. OtherWi_ee, iirterested parties will not know what to
comment on, and notice will not Iead to better-informed agency decisioﬁinakjng."’ 705 F2d
at 549; see also Debraun v. Meissner, 958 F. Supp. 227, 231-32 (E.D. Pa. 1997).

(1) There Was No Notice In The NPRM That Final.
.Rules Modifying The Allocation Rules For Political
Committees Would Depend On The Overbroad -
"Mere Reference” Standard Actually Adopted

' The NPRM 1ncluded a proposal to amend 11 C.FR. § 106:6 by changmg how
comrmttees must allocate funds for communications that refer to cither federal or nonfederal
' candidates. See 69 Fed. Reg. at_11,753. The proposal, though exeeedmgly comphcated,. |
essentially required that tho_se commmeatioos —or those portions of communications — .tha1':
;‘profnote, support, attack, or oppose a eIearIy‘identiﬁed' Federal candidate” Be_ paid for ushig
_entirely federal;ﬁmds. This language tracked that of Advisory Opinion 2@03-37. See 69 Fed.
Reg. at 11,755. Every portion of the proposed rule used this "PSAO" standard. The PSAO
Ianguage is taken from 2 U S.C.§ 431(20)(A)(111), WhJCh was added by BCRA and applies’.
only to state and local party commlttees Leaving a51de the question of the Commlssmn s
authonty to apply one portion of FECA in re gulatmns mmplementing a dlfferent portion,
nowhere in the NPRM did the Cormmssmn contemplate any standard but the PSAOQO for
determining Whether a particular commumcahon should be paid for using federal funds

The final rules amending 11 C.F.R. § 106.6. are rad;cally different. They eschew the
PSAO standard and inetead predicate'a'federall funds requirement on whether
' ICOMun,ications‘ "refer to" a clearly identiﬁed federal candidate. The Commissio.ﬁ .:gave no

' notice that it was contemplating this far broader "refer to" standard.
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The Comrmssmn all but concedes the madequacy of its not1ce As mentioned above

" the NPRM was driven by proposed changes to the definition of “pol1t1cal committee” and the
adoption of a PSAQ standard for certain expenditures. leen_ those broadand
| unquestionably important regulatory proposals, the Commission admits that “[I]ittle attention

* was focused on aflocation issues during the public comment period.” 69 Fed. Reg. at 68,061.

The difference between the propoéed and the final rules is im_rﬁens_e. The proposed

'fules, though dangerously vague, were designed to regulate only those eommunications‘

whose purpose was to influence federal elections. The final rule is far broader. For instance,

the Commission has indicated that the ine_hisiOn of a federal candidate’s name as a sponéor of

' legislation —such as "fhe McCain—Feingold bill" - 18 enough to count as a communication
-that "refers to a clearly 1dent1ﬁed candidate for Federal office.” See Electloneenng
‘Commumcatlons 67 Fed Reg. 65,190, 65,200 (Oct. 23, 2002) The final rules would require |
"!that a commumcatlon that crltlclzes a gubematorlal candldate for supportmg the "McCain-
' ‘Femgold“ legislation be pald for in part usmg federal funds. This result couid not have been
| ) | ‘foreseen by readers of the NPRM.

Because the Commission's NPRM gave no notice at all of the use of its far-reaching

& “refer to" standard, the final rules are in violation of the APA.

(2) There Was No Notice That Communicatiohs
That Promoted a Political Party And A Federal
Candidate May Not Be Allocated

‘The proposed rules expressly considered pol1tlcal communications that promoted

o both a political party and a federal candldate and considered them apa:rt from those
. eommumcauons that promoted a federal candidate without promoting a polltleal party more
- --ofoaidly. The NPRM proposed that communications promoting political parties be allocated
o using the "funds eXpended" method, reflecting the parties' role in both federal and nonfederal

| =.el'eci.:ions, while communications promoting clearly identified federal candidates be paid for
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" using federal funds only. See 69 Fed. Reg. at 11,755. Nowhere did the NPRM hinit that the
Commission may require that such communications be paid for entirely with federal funds.
| Under the final rules, however, it is irrelevant whether such communications refer to‘ _l
a political party. | Communications that refef toa federal candidate and no nonfede_rai |
.candidate .mnst be_ paid for with federal funds alone; communications that refer to a
| nonfederal and no federal candidate may be paid for using nonfederal funds. See 1 1CFR. .
§ 106.6(1). - | |
. This result is dramatically djfferen_t from the NPRM. A communication during 2004
such as "Vote for George Bush and .the Republican Ticket" would, under the NPRM, be_paid
for using at .Ieast sonie 'nonfederal- funds; but under the final ‘.rules, that commmumnication could |
“not be paid for using any nonfederal funds. This standard is not nieni_:ioned in ‘or considered |
.by‘ the lNPRM, and constitntes a.dramaﬁc change for organi‘zations such as EMILY's List that -
_routinely include paﬁy-‘wi'de support in their communications. The final rule is tneifefore' in |
. .Viio_l_ation of the APA. | | |
(3) There Was ‘No Notice In The'NPRM'Thet Final
Rules Modifying The Allocation Rules For Political
Committees Would Require A Fifty Percent

Minimum Federal Share For Administrative
Expenses And Generic Voter Drives

The proposed rules did consider a minimum federal per'centage for calcuiating "ﬁlnds
B expended " for the purpose of allocatlng finds for admmlstmtwe and voter dnve expenses
- The proposed rules contained two altematwes one penmtted state-by—state ﬂexﬂaﬂlty, wh11e
.the other dld not.. Both proposals used the alloca‘aon ratios for state political party
‘committees under 11 C F.R. § 106.7(d)(3), which range from a fifteen to thlrty-sm percent
 federal portlon Both proposals also retained the "funds expended” method to increase the
federal allocation ratio beyond any minimum threshold.
The Comm1ssmn warned that 1t "is considering other minimum Federal percentages

as altematwes to those presented in the proposed rules.” See 69 Fed. Reg at 11,754. The

[13376-0001/DAGS0030:014] - ' : 28 | ' 1/12/05



san RN

T LR R

Case 1:05-cv-0004g;CKK Document 3~ Filed 01/12/2005  Page 38 of 51

N b .
R e

-~ stated altematlves 1ncluded a twenty—ﬁve percent minimur for comm1ttees that conduct’

"operanons in fewer in ten states, and a ﬁfty percent minimum for comrmttees that conduct
-operations in ten or more states. See id. The NPRM also asked, "what should the minimum

| Federallpe'rcentage‘be?_" Id

The final rules require a uniform fifty percent minimum federal percentage for
administrative expenses and communications th_at do not referert_ce a federal or nonfederal

eandidate. See 11.C.E.R. §' 106.6(c}. This amount is not targeted to the number of states in

" which committees operate; it applies to all allocating committees, no matter their size or their

'amouﬁt of nonfederal activity. Instead of a minimum threshold governing the funds

-expended method, the funds expended method is aband_c_med in its entirety. See 69 Fed. Reg,

 at 68,067-68.

There Was 1no notice in the NPRM that the Commission was cbnsidering a fifty

-~ percent minimum for all comr.mttees or that it was con51der1ng repeahng the fands expended

- method for calculatmg allocation ratios. While it did mdlcate that it might con51der such a-

R nu;mber for committees that operate in ten or more states, it never considered a wider scope

"-for such an extreme minimum federal percentage See Fed. Reg. at 11 ,754. A reader of the
: NPRM would have logically beheved that for smaller committees especxally, the minimum

fnumber could only rise to thirty—six percent and then only for elections with both

- pre51dent1a1 and Senate candidates on the ballot.

While the Comn’nssmn did indicate that 1t would con31der other numbers, that

'_ general:zatlon fails to provide adequate notice under Small Ref iner, 705 F. 2d at 549 The

" -NPRM did not provide sufﬁment notice under the APA
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(4) There Was Inadequate Notice In The NPRM
That the Definition of "Contribution" Would
- Depend On The Overbroad “Indicates” Standard
Actually Adopted

The NPRM also considered potentlal changes to the deﬁmtlon of "contnbutlon" at 11

-C.F.R:Part 100, Subpart B. Two alternatives were presented: the ﬁrst tied the deﬁmtron to
| an aItered definition of "expend:ltures " and the second t1ed the definition to sohcrtatlons

containing " express advocacy of a clearly identified federal candidate. See 69 Fed. Re-g. at
- 11,743, The NPR_M also broadly asked: "Should the new rule use a standard other than
express 'advocacy, such as a solicitation that prom__otes; supports, attacks, or opposes a Federal
candidate, or indicates that funds received in response thereto will be used to 'prorhé)te, |
- support, attack, or oppose a clearly 1dent1ﬁed Federal candidate?” Jd.'at 11 ,743.

- In sharp contrast the final section 100.57 treats funds recelved as contrlbutlons "if the
communication mchcates that any portion of the funds received will be used to support or |
oppose the election of a clearly identified Federal candidate." lll CFR. §' 100.57@. T he. '
rule also provides that if no nonfederal cand:idates are referredto, all of the funds received |
- are federal contribu_tions; if the solicitation also refers to clearly identiﬁed-nonfederal '

candidates at least ﬁﬁy percent of the funds received are contributions 1d. The FEC
' admitted in the Explanation a.nd Justlﬁcatlon of the ﬁnal rules that "the NPRM .took a
| different approach " Id. at 68 057
The ﬁnal rule departs too far from the proposed rule and the NPRM‘s comments. The
| NPRM did not contain any suggestion of a minimum amount of funds received that would be
o federal corrtributrons for solrcrtatmns supportmor or opposmg federal candldates As stated
' under the ﬂnal rule, a solicitation that indicates that only one percent of contnbutlons
received will be used to support federal candidates — and the rest will be used to support |
' fnonfederal candidates — will still tri gger the fifty percent mHnimum contrrbutlon level Such

‘a minimum federal percentage for section 100.57 was not even cons1dered in the NPRM.
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Fmally, the NPRM did not prowde notice that once a sohcltatlon faIls under sectmn
| _"100 57 ‘for any funds received to be conSIdered nonfederal ﬁmds a ‘clearly 1dent1ﬁed |
-.'candidate' must be referred to. This is 2 serious impediment to solicitations, because
: . nonfederal candidates are often not as well-known by the.' audience of a solicitation; indeed,
= .early in an clection cycle, -.siﬁediﬁc nonfederal candidates may not even have announced their
‘ Candidacies. For instance, a solicitation might request funds to be used to support "‘Gebr-ge
_ Bush and state legi‘slatiife candidates in Alabama " The Commission has indicated in -

: .Adwsory Opinion 2004-33 that such language Would not be considered as referring to clea:rly :
1dent1ﬁed nonfederal cand1dates See FEC Advisory Opinion 2004—33 (Sept. 10, 2004). The.
 final rule _thus requires solicitations to name individual nonfederal candidates that will be

supforted Ttns result could not have been deduced from the NPRM. |

| For the above reasons, the Commission did not prov1de adequate notice under the
"APA for the final scction: 100.57. |
- 3. The Regulations Are Arbitrary And _Capricious
l,An agency's rulemakmg must be Va;catéd if it is found to be "arbitrar_y, capricious, an
:abujse'of discretioﬁ, or otherwise not in accordance with law." 5 U.S.C. § 706{2)(A)._ As part
of this task, a court must determine whether "the agency . .. articulate[d] a satisfactofy
-explanation for its actioﬁ including 4 'rational connection between the facts found and the
" ¢hoice made.™ Mich. Consol. Gas Co. v. FERC, 883 F.24 117, 121 (D.C. Cir. 1989)
'(qudting Motor Vehicle Mfrs. Ass'n, Inc. v. Siate Farm Mut. Auto. Ins. Co., 463 U.S. 29, 29
(1983)). "[A]n agency's action is arbitrary and capricious [if] the -agéncy has not considered
= _cerl:am relevant factors or articulated any rationale for its choice.” Repubhcan Nat'l |

Committee v. FEC, 76 F. 3d 400, 407 (D C. Cir. 1996).
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a) The Flfty Percent Federal Minimum For
" Administrative and Voter Drive Expenses Is Arbitrary And
Capncwus :

As noted above, the final regulatlons require that fifty percent of all admm1strat1ve :
and votér drive expenses be paid for with federal funds; this mintmum threshold amount |
entirely repl.aces the funds efcpended method. This application ofa universal_threshold to all
alloeaﬁng eomﬁﬁﬁees is arbitrafy and capricious. |

TheComllnissio.n rreported, in its eXplanaﬁon of the final rules, that a "flat 50%
allocation minimum recegriizes that SSFs and nonconnected committees can be 'dual
purpose' in that the_y- ehgage in both Federal and non-Federal el‘e'ctionl activities. . . .

However, the 50% ﬁgure' also reco'g'nizes that some Federal SSFs and noﬁcennected o

committees conduct a significant amount of non-Federal activity in addition to their Federal

Qspend:ing " 69 Fed. Reg. at 68 ,.0_62. That expl'anation demonstrates the arbitrary nature of the
Comlmsswn s deCISIOIl ' -
The Comm1ssmn crudely decided that because these comm1ttees had a "dual

purpose,” a ﬁfty percent minimum is appropnate That decision was, S]mply put, an illogical

one: the appropnate level of federal funding has nothing to do with how many different roles

a comm1ttee has, and everythmg to do with their relative unportance to the orgamzatlon

:Alloc_atmg committees dlffer in their ratio of federal to nonfederal activity. Some large
‘eomrr_lzit_tees may only dabble -in'nonfederal activity; for those OIganizeti-ons, a ﬁfty per-eenf

B mlmmum would be far too 10w_; Others, such as EMiLY‘S List, have a much‘ﬁigher Tevel of
'nonfederal"a;ctivity, es_peciaﬂy inhor[—brésfdential election years. Sotne committees' Ifedera.l

“activity may barely reach above the $1,000 minimum threshold for filing with the
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'?Commiésion. For .'tﬁose organjz'aﬁ.ons, iinposing'a-ﬁﬂy percenf federal_rﬁinimum onall
aoxnmistraﬁVe .and Vofer drive ef{penses is completely arbitrary.# |
The Comrhission's decision is even more capricious than if the rule had been adopted |

i a vacuum, because it sopplams the "funds expended” method of calculating allocation
“fatios. Thls method was deSi'glied to ensure that a nonconnected c_ommittee‘s allocation ratio
for administrative expenses reflected the actual behavior of the organiiation. This sysfem
- ﬂexibly accommodates both differences committee to committee and from cycle to cycle. It
“accommodated organizations that only dabble in federal elections, those that only tread
R lightl.y' in nonfederal elections, and those - such es EMILY"s List — with an active
comInltment to both. To replace th1s system with a one-size-fits-all minimum percentage is
arbltrary and capnc1ous |

b) The Solicitation Regulatlon Is Arbltrary And
Capricious

As described earlier the solicifation regulation provides that all ﬁmds Ieceiv.ed are

- contrlbutlons" 1f given in response toa sol1c1tat10n mdlcatmg that "any portlon of the funds
will be used to support or oppose federal candldates This is true even if the solicitation.

| indicates that some or most of the funds wﬂi be used for other purposes, including the

: clection or defeat of unspeciﬁ_eo nonfederal candidate.s. This regulation is arbitrary and

- capricious.

4 While it is true that fixed ratios apply to state political party committees, and did apply to national
political party commiittees before the passage of BCRA, political parties are an entirely different type of
organization from nonconnected committees. Political parties are responsible for all candidates running in their
state, including federal and nonfederal candidates; the Commission's decision to apply fixed ratios depending on
the ratio of federal to nonfederal elections may make administrative sense. And even then, the ratic changes

- depending on the composition of the ballot from election to electlon, reflecting ﬂex1b111ty not found in the new
-+ allocation rule. See 11 C.F. R. § 106.7(d). ‘

By contrast, nonconnected committees pick and choose what electlons o support or oppose
application of a fixed ratio is nonsensical. Some committees may focus ona hlgher ratio of federal elections
--and ignore nonfederal races that are less well-publicized.  Other committees, such as EMILY's List, have a
- strong commitment to'supporting nonfederal candidates, especially in non-presidential election cycles.
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The Commission explained, in the explanation and jnstiﬁc':ation of the final rules, why

3 it:ﬁelieved at least sonl_e funds should be defined as "contributions" in respOnse to such a
solicitation. However, t'here- was no "rational basis" for theagencj's decision to deem all
'snch funds received t_o: be eontribntions; See Enptl. Defense Fund, Inc. v. Costle, 657 F.2d. -

' 275  283 (D.C. Cir. 1981). No explanaﬁon was proffered as to why a solicitation's Speciﬁc
explanatlon of how it will use the funds 1t receives should not trump the presumptlon that all
funds are donated and Wlll be used for the purpose of mﬂuenelng a federal election,

The solicitation regulation also states that funds recewed in response to sohmtations
that indicate that funds will be used to support both clearly identified federal and nonfedei‘a_l .
candidates will be at least fifty percent federal"e-ontributions. As explained above, even ifa

. ~ solicitation states how funds wiil be used, the regulation imposes its own arbltrary ‘ﬂneshold
amount of federal contributions. The Commission does not explain, in the expl'anation and |

justification of the ﬁnal rules or elsewhere Why this uniform ]evel was chosen, even if the |

' sohcltatmn explicitly provides othemse No rationalization is given, at all for this arbltrary

system. The ru}e is therefore a-rbltrary_and eapncmus.

¢) The Regulations Fail to Consider The Necéssary Goals.
Of Preventing Corruption And The Appearance Of
Corruption.

The only cjonstituﬁonally permissible purpose relied upon by the Snpreme Court
when approving campaign fuaance reform measures is to "'prevent'the-corruption orthe
: appearance of con‘uption " Mc’Co‘nizell 540 U.S. at 100—'01 Yet the Commj-ssion never
‘considered the effect of the final rules if any, on eorruptlon or the appearance of* con'uptlon.
"Tlns fa:{lure renders the regulatlons arbifrary and capricious. Under Staze Farm agencies
must consider all_ "relevant factors." 463 U.S. at 43 In the realm of FEC actlon, failure to
| ~consider the:effect_,of regulations on fulfilling fhe prinia:’ry purposc of FECA - preventing
' _' corruption and the appearance of corruption - constitutes arbitrary and capricious action. -

See-Shays v. FEC, 337 F. Supp. 2d 28, 87 (D.D.C. 2004).
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In the pubhcat:on of the ﬁnal rules the Commission only dlscussed corruptmn in the -

o context of the deﬁmtlon of "political committee," regulatlons not ultlmately adopted. The _

final rulés contain no explanation of their effect on stemmmg corruption. The solicitation

regulation's 'efxplanation focused on the Commission's belief that it had the power to act; the

* - allocation regulation's explanation focused on administrative convenience. In neither case o

did the -Comnljssion consider the impact on the only reco ghized constiiuﬁonally pemﬂssible
- goal of campaigﬁ finance reform. Because the Commission did not "consider an important
* aspect of the problem," State Farm, 463 U.S. at 43, the regulations are arbitrary and

o gaigrjcious. | |

4. The Regulations Violate The First Amendment To The United
States Constitution _

The Fifst Amendment to the United States Constitution prohibits the government
e from restricting the tylﬁes and: amounts. of funds used tocreate_péli'tiéal speéch‘ or othérwise
- inﬂuénce federal élécﬁbns‘ unless the restrictions are mé'ant to i_)revent the actual or épparent
o "bohjupti'on of elected officials. SeéMcConn‘ell, 540 U.S. at 93; FEC v. Nat'l Conservative
| j'_ =Po_h'_n:'cn-:a:l'Act:.io:rz Comm., 470 U.S. 480, 498 (1985); Buckley v. Valeo,424U.S. 1, 26 (1 976).
| 'A'p.rim‘ary ﬁﬁrpdse of the First Amendment "was to protect the free discussion of |
) gbv’emniental affairs . . . of course inclilde[i-ng] djscuSsioh of candidates..“ Id at 14 (infernal
: qﬁo'tation -.ﬁiarks and cifations omitte'd)._ "When a law burdens core political speech, we ap'ply :
- 'exacting scrutiny' and we uphéld the restriction only when it is narrowly tailored to serve an
_ dverriding state interest.” Mclntyre v. Ohio Elecﬁons Comm'n; 514 U.S. 334, 334-35 (1995).
. Tﬁe Comm;i-ssion‘s regulatibﬁs violate the First Axﬁendmen-t in a number of ways.
: ‘F‘irst.and foremost, they are not narrowly tailored to prevent corruption or the appearance of
-dorruﬁﬁon. By:regulaﬁng communications that _mereiy “refer to" a federal or nonfederal
: éan‘d'_idéte, the regulations go far beyond the governmental intrusions approved in Buckley

-and its progeny. The new regulations apply specifically to .'independent communications,
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even those not made for the purpoee of influencing an elecﬁon‘, and thus pose little or'np risk

of cbrfuption or the appearance of corruption. Moreover, the fifty percent federal minimum

. for administrative expenses also regulates activity far removed from federal clections, for

" ‘those allocating committees whose federal activities comprise a small portion of their overall ;

electoral efforts.

Even if the regulaﬁons could be connected to corruption or the appearance of

corruption, the Commission has produced no evidence to this point. Sucha demonstraﬁon

requires actual evidence, not merely an assertion of a "hypothetical possibility” of cerruption. '

Nat'l Conservative Political Action Comm., 470 U.S. at 498; see also United States v. Nat’l

Treas. Employe-e._s Union, 513 U.S. 454, 475-76 (1995). In McConnell, the Supreme Court

- had before it extensive ﬁndings.by Congress of the nature of the problems with political |

o parti_es and addressed by BCRA. See 540'U.S. at 146. Moreover, the Court specifically

-'djstinguished the opportunity for corruption involving pa:r_tieé from independent groups -

" unable to sell access to ofﬁeeholders See id. at 188. Here, ;the Commission has no evidence

” before it that allocating committees are a source of corruptlon, of ofﬁmals or the appearance

of corruptlon

In addltlon to the First Amendment Vlolatlons noted above, the "1nd10ates that”

standard of the new section 100.57 i8 vague and overbroad. See City of Chicago v.

Morales, 527 U.S. 41, 52.(1999). The phrase "indicates that any portion of the funds

received will be used to support or oppose the election of é clearly identified Fedefal

| eandidate" is undeﬁhed and the Comfniséion's examples in its explanation of the final tules

' only exacetbate the confusmn See 69 Fed Reg. at 68,057.

- C. Plalntlff Will Be Irreparably Harmed Unless Injunctlve Relief Is
Granted

The regulations became effectlve on January 1, 2005.. Beginning on that date, the

B reguiatlons require Plaintiff to pay for nonfederal activities using, in part, federal 'ﬁmds. For
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- "Ie‘}ery_day 'tha;c the regulations app:ly',lEMILY‘.s List is required either tblspend a gi'eatér -
- aHiOunt' ;o'f federal funds on its activitieé, or else to curtail those acﬁvities to méet the Tevel of
federal funds on hand. Oﬁcé federal funds ai"e spent, there is no Way_tb. recover them, even if
the Co'mmi'sSion_'s. regula_,ﬁoné' are eventually vacated. Worse, if activity must be curtailed
S becaﬁ_sc niot'enough fede:réi funds are available, that injury cannot be remedied.” |
| It is presumed 'thaf irreparable harm flows to a plaiﬁtiff sufferiﬁg from a continuing
: éon_sfituti'onal violation. Elrod v. Burns, 427 U.S. 347,. 373.(1976). "The loss of First
Alﬁeﬁdment freédoms, fdr even minimal periods of time, unquestionably constitutes
.irreparable injury." Id. | |
The loss is parti—culaﬂy acute here, because EMILY's List is aﬁeady undertaking
'acti\.rity for the 2005-2006 election cycle , which features Iﬁredominanﬂy more state and local
iele-ciioﬁs thanldid tile 2003-04 cycle. There aré maﬁy more state’ and local electidh_si for
| .'instance,'there aré thirty{fouﬁr gubefnatoi‘ial elections in 2000, versus only eleven in 2(}04,
: M-oféover,‘ EMIiY‘s List Iﬁlans to participate in the state legislative elections in Virginia and
T New Tersey, which will take place in 2005 |
.' The FEC"S fequi‘rement that EMILY'S List.p'ay for some of t]:ﬁ's nonfederal activity .
with federal funds would be difficult in any vear, but it is particularly onerous now. The
' -Virginia elections are of 'pérticuiar importance, consi‘deﬁﬁg that state's lack of contribution
 imits or source prohfbi"cions'. In order to prepare for suéh nonfederal aptivity,rEMILY's List
n'nu-s"t know now what resources it has aVaila‘Ble, énd howitis peﬁnitted to raise more funds.
_ 'The imposition of the new regulations during the pendency of tﬁis case would céuée
: irréparablé harm to Plaiﬁﬁfﬂ _
- - D. Injunctive Relief Wili’Not Harm the COmmission '
* The third factor to be considered by this Court is whether injunctive relief Would

harm Defendant. Hefe? there is no danger of harm. The previm:ls version of the allocation
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regulatmns were promuigated in 1990 ‘and last amended in 1992. No great hadrm would
result from a continuation of this re gulatory system during thls case.

Moreover, there are few, if any, federal elections in 2005; and while there are

._ 'congréssional elections in 2006, there will be, of course, no presidential election. The dangé’r

the allocation and solicitation regulations were désig;ned to prevent — the usc of nonfederal

funds to péy for federal activity — is much less likely during this time frame. The

Commission has no interest in, and no statutory authority to monitor, payment for nonfederal

elections. Because there are so few federal elections during the effective period of a
preliminary injunction, the harm to the Commission by continuing the previous allocation
regulations,‘ and by preempting the solicitation regulation, fs greatly reduced.
E. Injunctive Relief Is in the Public !nterest |
| The final factor to be considered is the public interest. See Va. Petroleum Jbbbe_rs

Ass'n v. Fed; Power Comm'n, 259 F.2d 921, 925 (D.C. Cir. 1958). Considering the ~

* importance of the First Amendment rights at issue, the public has no interest in seeing

"""Plaintiff‘s.. speech and associative rights inip_roperly curtailed. "[TThe plibl_ié has no interest in

" ""the enforcement of laws in an unconstitutional manner." L.P. Acquisition Co. v. Tyson, 772

© F.2d 201, 209 (6th Cir. 1985).On the éontrary:

The preservation of the rights in the Constitution and the legality of the
process by which government agencies function certainly weighs
heavily in the public interest . .. the public may be deemed to have an
overriding interest in assuring tha't the government remains w1thm the
timit of its constltutlonal authority.

 Nat'l Treas Employees Union v. U.S. Dep't of Treasury, 838 F. Supp 631, 640 ®. D.C.
: 1993). In addlthn, because the regulations wete promulgat_ed in violation of the statutory
o law, "the public interest balance plainly would weight in favor of an i_njuncﬁon." Serono

‘Labs., 158 F.3d at 1326.
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IV CONCLUSION

For the foregomg reasons, Plamtlff EMILY's List's Apphcatlon fora Prehmmary

. _‘Injunctlon should be granted.

- Respectfully submitted,

Robert F. Bauer (D.C. Bar No. 938902)
Perkins Coic LLP

607 Fourteenth Street, N.W.
Washington, D.C. 20005-2011

(202) 628-6600 '

Attorney for -EMiL_Y's List
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" UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
CEMILY'S LIST,
| | Plaintiff,
V.

CIVIL ACTION NO. @5 @@‘i

* FEDERAL ELECTION COMMISSION,

Defendant.

STATEMENT OF FACTS WHiCH MAKE EXI’EDiTION ESSFNTiAL .
‘Pursuant to LVeR 65.1, Plamuff EMILY'S List submits this Statement of Facts Whlch
8 3'Make Expedition Essentlal |
| This is an action brought under the United States Constitution and the Admlmstratlve
o Procedure Act (APA), 5 US.C. §55 1-706. Plaintiff is EMILY's LlSt, a poht_lcal organization
';ﬂlat makes disbursémenté 1n connecti.on' with both federal and nonfederal elééﬁons. Plailltiff
secks 'deélaratofy and injunctive velief to prévent the Federal Election Coﬁm_xissidn ("FEC" or
“tj:he Commissioﬁ") from applying ité recently promulgated soliéifation and allocation ‘
re gulations. These regulatlons were promulgated without proper notice, are arbitrary and
B capncmus and v10iate the Flrst Amendments of the Umted States Constltutlon Apphcatlon
“of these regulatlons to Plaintiff would radlcally restrict its ability to use nonfederal funds to
mﬂuence nonfederal electlons
Preliminary relief is necessary in this instance becaﬁse the regulations be_came. |
effective on J anuary 1,2005. Beginning on that date, the feguiati'oris requiré Plﬁiﬁﬁff to pay
for nc;nfeﬂefal'activities using, in paﬁ, only federal funds For every day that the regulations
apply, EMILY"s List is required to eifher sp'end a greater amourt of federal funds on its '_
' "'-actlwtles or else curtail its activities to meet the level of federal funds on hand Once fe&eiall_ ED
JAN1 2 2005
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- funds are spent, there is no way to recover them. Worse, if activity must be cuttailed because

not enough federal funds are available, that injury canniot be remedied.
" Theloss is particularly acute here, because EMILY's List is preparing for its 2005-

2006 cycle of activity. _Thelu_pcoming election cyole will feature predominantly more

- “nonfederal elections. There are many more state and local elections; for instance, there are
_ ﬂﬁr’ty;four gubematorial' elections in 2006, versus only eleven in 2004, Moreover, EMILY's
g List_ plans to participate in the state legislative elections in Virginia and New Jersey, both of
- | whrch take place in’No%ember_ 2005. | |

The FEC's requirement that EMILY"s List pay for some of this nonfederal activity

Wlﬂ’l federal funds would be difficult in any year, b_u't itiis a particularly onerous burden now.
B The lVirginia elections are of particular importance, considering that state's lack of '-
. coirtriblrtion limits or source prohibitions In ordor to prépare for Such nonfederai activity, |
,’EMILY'S List must know now what resources it has avarlable and how it is permitted to |
. raise more funds. The 1mp031t10n of the new regulations durmv the pendency of thJs case

' would cause irreparable harm 1o Plaintiff.

As set forth in Plaintiff‘ 8 Complaint for Declaratory and Injunctive Relief and its

Memorandum in of Points and Authorlties in Support of Plaintiff's Application fora -

fPreIrmmary Injunction, the damage to Plaintiff's constltutronal rights is real, direct, and
substantial. Moreover, the re gulations are in violation of the APA, due to a lack of notice,
- arbltrary and capncmus action, and exceedm g the bounds of the Commission's statutory

. authonty _

The harm to Plaintiff is exacerbated by each day the regulations continue to remain in

- roffect.. As a result, expedited consideration and decision in this matter is necesséry to prevent

further harm to EMILY’s List.

[13376-0001/DAVSG030.014] ' 2 ' 1/12/05




| Case 1:05-0\)—00049;QKK ~ Document3  Filed 01/12/2005 Page 51 of 51

{13376-0001/DA0S0030.014]

St

' 'ReSpe-_:tﬁilly submitted,

e

Robert F. Bauer (D.C. Bar No. 938902)
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