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MEMORANDUM
Toj. The Commission

Through::  Alec Palmer
. Staff Director

Fromi:. _ Patricia C. Orrock A0
Chief Compliance Officer

'[‘ho_m?s E. Hintermister
Assistant Staff Director ™
Audit Division

Marty|Favin WL F

Audit Manager

By: William Antosz WAA
Lead Auditor-

Subjects Audit Division Recommendation Memorandum on the Freedom’s Defense
Fund (FDF) (A13-14)

Pursuant to Cbmmis%l::n Directive No. 70 (FEC Directive on Processing Audit Reports),
the Audit staff presented the Draft Final Audit Report (DFAR) to FDF on June 8, 2017
(see attachment). In }esponse' to the DFAR dated June 26, 2017, FDF filed amended
reports and requested an audit hearing which occurred on September 14, 2017. -

This memorandum pri'ovides the Audit staff’s recommendation for each finding outlined in
the DFAR. The Office of General Counsel has reviewed this memorandum and concurs
with the recommendations.

Finding 1. Misstatement of Financial Activity

In response to: the Interim Audit Report (IAR), FDF stated that it would amend its
reports to cor:iect the 2011 understatement of disbursements by $52,357, and the
overstatement of ending cash by $62,220. In response to the DFAR, FDF filed
amended repo[\s that materially corrected the misstatements for 2011.

This matter was not addressed at the audit hearing:

The Audit staff recommends that the Commission find that FDF misstated its
financial activity for calendar year 2011 as stated above.




Finding 2. Disclosure of Occupation and Name of Employer .

In response to the IAR, FDF stated that it had maintained approximately 95% of
the missing information and would amend its reports to include this information.
In response t:{ the DFAR, FDF filed amended reports that materially corrected the
disclosure of occupation and name of employer.

This matter st not addressed at the audit hearing.

The Audit staff recommends that the Commission find that FDF failed to disclose
occupation and name of employer information for 2,629 contributions from
individuals totaling $351,798.

Finding 3. Rkporting of Apparent Independent Expenditures

The Audit staff determined that FDF made media-related cxpenditures totaling
$868,015 and tdisclosed them as operating expenditures when it appeared that they
should have been reported as independent expenditures. In response to the IAR,
FDF stated that the expenditures were properly reported as operating expenditures
since the primary purpose for the expenditures was to raise funds for FDF. FDF
also referred to similar mailings that were not considered to be independent
expenditures \‘vhen the Audit staff audited FDF for the 2008 election cycle. In
response to the DFAR, FDF restated its position and filed amended reports
disclosing theF.axpenditures in question as independent expenditures.

At the audit ht!:aring, the FDF Treasurer stated that since the audit of FDF from
the 2008 clection cycle did not result in recommendations that similar

_ transactions be reported as independent expenditures, FDF continued to report
these items asjoperating expenditures. As a result, FDF believed that the apparent
independent expenditures identified by the Audit staff totaling $868,015, should
not be subjectito a fine.

The Audit stafl recommends that the Commission find that FDF failed to report
apparent indeqendent expenditures totaling $868,015, and failed to file 24/48-hour
reports for these apparent independent expenditures.

Finding 4. Recordkeeping for Communications

In response tojthe AR, FDF stated that it was attempting to obtain the missing
documentation, and that the expenditures were properly reported. In response to
the DFAR, F IF acknowledged that it was not able to obtain the necessary
documentation, and filed amended reports disclosing the expenditures as
independent e;_(penditures.

This matter was not addressed at the audit hearing.

The Audit staff recommends that the Commission find that FDF did not provide
the necessary records pertaining to 13 disbursements totaling $90,814.

If this memorandum i§ approved, a Proposed Final Audit Report will be prepared within
30 days of the Commission’s vote. '




In case of an objection, Directive No. 70 states that the Audit Division
Recommendation Memorandum will be placed on the next regularly scheduled open
session agenda.

Documents related tq this audit report can be viewed in the Voting Ballot Matters folder.
Should you have anyquestions, please contact Bill Antosz or Marty Fayin at 694-1200.

Attachment;
- Draft Final Audit Report of the Audit Division on the Freedom’s Defense Fund

cc: Office of General Counsel




Draft Final Audit Report of the
Audit Division on the Freedom’s

Defense Fund
(January 1, 2011 - December 31, 2012)

Why the Audit
Was Done

Federal law permits the
Commission to conduc
audits and field
investigations of any

political committee that is

required to file reports
under the Federal
Election Campaign Act
(the Act). The
Commission generally
conducts such audits
when a committee

appears not to have met.~ -
the threshold AT

requirements for
substantial comphance
with the Act e\ud
determines whether th :
commi!
the hmlgtlons,
pl‘OhlblthllS and

disclosure & requirement
of the Act. \\ /

Future Action y
The Commission ma’y
initiate an enforcement
action, at a later time,

with respect to any of the

matters discussed in thi"s
report.

complied ‘with

1 52 U.S.C. §30111(b).

About the Committee \g
The Freedom’s Defense Fund a non-connected committee,

headquartered in Arlington / lma For more information, see
the chart on Commlttee t.Bn p-2.

Financial Act vity\(p. 2)
o Receipts \

o Contributions- o’ Individuals $ 3,626,052
' 54,481
$ 3,680,533
Disbursemérits
\ o Operatmg Expenditures $ 3,221,626
o Contnb\htlonsto
Candidateg/Committees 107,900
o~ Independént Expenditures 376,492
o OthierDisbursements 14,728
\Total Disbursements $ 3,720,746

Findings and Recommendations (p. 3)
Misstatement of Financial Activity (Finding 1)

Disclosure of Occupation and Name of Employer (Finding 2)
Reporting of Apparent Independent Expenditures (Finding 3)
Recordkeeping for Communications (Finding 4)
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Part 1
Background

Authority for Audit

This report is based onlan audit of the Freedom’s Defense Fund (FDF), undertaken by the
Audit Division of the Eederal Election Commission (the Commission) in accordance with
the Federal Election Callmpaign Act of 1971, as amended (the Act). The Audit Division
‘conducted the audit pursuant to 52 U.S.C. §30111(b), which permits the Commission to
conduct audits and field investigations of any political committt}e't’l!gt is required to file a
report under 52 U.S.C.|§30104. Prior to conducting any audit tinder this subsection, the
Commission must pe prm an internal review of reports ﬁ/l,eg,@* \lected committees to
determine if the reports filed by a particular committee méeet the-threshold requirements.
for substantial compliance with the Act. 52 U.S.C. ;3.0.1 l‘l:gb).

7
Scope of Audit| /< N
Following Commissior}-approved procedures/the Audit st}\fi evaluated vaﬁ(g)zisk
factors and as a result, this audit examined: \, ~N

the disclosure of individual contributors’ occupation and name of employer;
the disclosure of debts and obliga?jbns ertaining to indépendent expenditures;
the consistency betveen reported figures'and bank records;

the completeness o] disbursement récp\l'ds;\-_ )} ‘

the disclosure of independent expendit{l s;/ai\d-"\_
other committee operations.necessary to\tl(l review:

o ol




Part 11

Overview of Committee

Committee Organization

Important Dates
¢ Date of Registration June 7,2004 N\
e _Audit Coverage January 1, 201 < December 31, 2012
Headquarters Arlingt_on, ,V)rglm‘a\
Bank Information AN \
e Bank Depositories One,/,_§ \\ O\
e Bank Accounts Thieé checking accounts, \|
Treasurer JZ N N N4
o Treasurer When Audit Was Conducted | Scett Mackénzie 3
o Treasurer During Period Covered by Audit Scott‘Mﬁ’ck’enzie
Management Information I~ —
e Attended Commission Campaign Finance Yes
Seminar pae \x\ \\\7
e Who Handled Accounting and \\\ }as \_7
Recordkeeping Tasks TN \.‘ p

Ovefview of Fina cial Activity

—— \\ JAuditéd Ainounts)
Vs RN \

Cash-on-hand @ Januarv-i, 2011 N $ 46,043
Receipts \. \ A4

o Contributions ﬁqm Individuals 3,626,052
o Other Receiptsy, ™\, ;/ 54,481
Total Receipts \.\;\_/,-;'/ $ 3,680,533
Disbursements 7

o_ Operating Expenditures 3,221,626
o Contributions to Candidates/Committees 107,900
o Independent Expenditures 376,492
o Other Disbursements 14,728
Total Disbursements $ 3,720,746
Cash-on-hand @ December 31, 2012 $5,830




Part III
Summaries

Findings and Recommendations

Finding 1. Misstatement of Financial Activity

The Audit staff’s comparison of FDF’s reported financial actmty with its bank records
revealed that, for 2011,| FDF understated its reported disbursemen $52,357, and
overstated its ending cash-on-hand balance by $62,220. In resfionse to the Interim Audit
Report recommendation, the FDF Treasurer stated that FDF wo}xld amend its reports to
correct the discrepancies. However, as of the date of thir report no‘amended reports

have been filed. I \
(For more detail, see p.i 5.) /\ \
Finding 2. Disc:zlosure of Occupa me of)

Employer

During audit ﬁeldwork a review of all contnbutrons ﬁ'om individuals requiring
itemization indicated that 2,911 contrlb\tlo s totaling $378 639 lacked adequate
disclosure of occupation and. name of emplo \F DF did not d?;nonstrate “best efforts”
to obtain, maintain andlsubmrt this mform\atlon \[rﬁes onse to-the Interim Audit Report
recommendation, the FDF Treasurer provrded a’ sehedule contammg missing occupation
and name of employer nfo_r@tlon He stated'that FDF(,had obtained approximately 95%
of the missing mform/ t'lon and would amend‘lts reports to include this information. The
Audit staff reviewéd-this. schedule and concurred that FDF has obtained more than 95%
of the missing mfonnatlor}but asLof the date of this report, no amended reports have

been filed. .— - "\. /
(For mone‘{etall @‘ ) \\ —
TR
Fin’ding Reporting oyf Kpparent Independent
Expend \
During audit |eldwork the Audit staff reviewed disbursements to verify that the
independent expendltmes {Hat FDF disclosed on Schedule E (Itemized Independent
Expenditures) were rebV rted accurately. FDF disclosed independent expenditures
totaling $385,619. Thé Audit staff identified additional disbursements disclosed as

operating expenditures Ion Schedule B, Line 21b (Operating Expenditures) totaling
$868,015 which appeaT to be independent expenditures and for which no 24/48 hour

reports were filed.

|
In response to the Interim Audit Report recommendation, the FDF Treasurer stated that
these expenditures wert properly reported as operating expenditures since the primary
purpose for the expend%tures was to raise funds for FDF. The Treasurer also referred to
similar mailings that were not considered to be independent expenditures when the Audit
staff audited FDF for the 2008 election cycle.




The Audit staff acknowledges that some of the 2008 election cycle mailers contained
similar language to the language contained in mailers used during the 2012 election
cycle. However, the 2008 election cycle mailers were not reviewed for potential
independent expenditures; and therefore, were not included in a finding.

(For more detail, see p. 8.)

Finding 4. Recordkeeping for Communications

During audit fieldwork, the Audit staff reviewed disbursements to verify the accuracy of
the information and proper classification of transactions disclosedon reports. FDF
reported 13 expenditures totaling $90,814 on Schedule B, Line- 2Tﬂbperatmg
Expenditures) with purposes of “direct mail — creative” and- "dlrect mail — postage.”
Documentation that was provided by FDF was msufﬁcle t/ o make-a determination
pertaining to the purpose for these expenditures and ven lcatlon as~a}operatmg expense.
In response to the Interim Audit Report, the FDF T, as;}er Stated that FDF is attempting
to obtain the missing documentation from its vendors, however, it asserts thaLt%:se
expenses have been properly reported as operatu!‘g\expends}ures Absent the provision of
records, the Audit staff considers the matter a viola .Bn of the\recordkeepm

requirements at 11 CFR §104.14(b)(1). -

(For more detail, see p. 13.)




Part IV
Findings and Recommendations

| Finding 1. Misstatement of Financial Activity

Summary :

The Audit staff’s comparison of FDF’s reported financial activity with its bank records
revealed that, for 2011} FDF understated its reported disbursements by $52,357, and
overstated its ending cash-on-hand balance by $62,220. In respor{s‘e\ the Interim Audit
Report recommendatlo'n the FDF Treasurer stated that FDF wagld amend its reports to

correct the discrepancies. However, as of the date of this re’|;ort, no amended reports
have been filed. l {
{

Legal Standard |
Contents of Reports. Each report must dlsclose'\ 2
e the amount of cash-on-hand at the begmmng and end g{the reportin, perlod
e the total amouni of receipts for the reportmg‘pél and for the calendar year;
e the total amouni of disbursements for the repo?tl:épenod and for the calendar
year; and \
e certain transactlons that require lﬁ\mlzatlen on Schedule f(ltemlzed Receipts) or
Schedule B (ltepmzed Disbursements). 52 U:S.C. §304-04(b)(1), (2), (3), (4), and

(5). I
P SN R
cre CNOL

During audit-fi€ ldwork, theAudlt\mﬁ' regoneﬂed FDF’s reported financial activity with

its bank récords | for~c§lbndar yeats 2011 and 2012. The reconciliation determined that

FDF mlsétated disburSements and endi ing cash-on-hand for 2011. The following chart
. \ ’

outlmes%e dlscrepancles b een) F’s disclosure reports and its bank records. The

succeedi \%ragraphs explam why the discrepancies occurred.

NN |/
2011 CommitteeMct vnt’y _
,/ Reported Bank Records Discrepancy

Beginning Cash-on-Hand @ $43,781 $46,043 ($2,262)
January 1, 2011 Understated
Receipts i $1,324,490 $1,312,365 $12,125
Overstated

Disbursements $1,293,43¢Y $1,345,788 ($52,357)
Understated

Ending Cash-on-Hand $74,840 $12,620 $62,220
@ December 31, 201 | Overstated




The understatement of disbursements resulted from the following differences:

e Contributions to ct!mdidates/committees not reported $ 51,650

e Vendor payment not reported 2,900

e Unexplained diffel;'ences (2,193)
Net Understatement of Disbursements $ 52,357

The $62,220 overstatement of the ending cash-on-hand balance primarily resulted from '
the misstatements descnbed above.

B. Interim Audit Rellort & Audit Division Recommendation
At the exit conference, |the Audit staff provided work papers am;dlscussed the reporting

" errors that caused the misstatements. The FDF Treasurer stated~that amended reports

|
ould be filed to correct the misstatements. TN
wou L | < \\
The Interim Audit Report recommended that FDF amen Jt reports"to\}orrect the
misstatements for 2011l as noted above. AN
" NP

C. Commiittee Response to Interim Audit Report \‘ /

In response to the Interim Audit Report recommendatlon,\tﬂz FDF Treasurer stated that
FDF would amend its r!eports to correet the dlscrepancih “However, as of the date of this
report, no amended repprts have been ﬁled‘\

\\\/

Finding 2. Disel of Occu ation "d Name of
Employer /0‘ “ﬁ { '}n

Summary
During audit ﬁeldwork, a rev’ ofall%nt utlons from individuals requiring

itemizatior/indicated tHat 2, 911 ntrlbutlons totaling $378,639 lacked adequate
dlSClOSI.% of occupa lon\and naméof employer. FDF did not demonstrate “best efforts”
in,'maintain and subinit this i i pformation. In response to the Interim Audit Report
recommendatlon the FbF\T asurér provided a schedule containing missing occupation
and name o e\i p\loyer mfo jation. He stated that FDF had obtained approximately 95%
of the missing nformatlon nd would amend its reports to include this information. The
Audit staff reviewed thls hedule and concurred that FDF has obtained more than 95%
of the missing mfohl ation, but as of the date of this report, no amended reports have
been filed.

Legal Standard
A. Itemization Required for Contributions from Individuals. A political committee
other than an authorized committee must itemize any contribution from an individual if it
exceeds $200 per calendar year, either by itself or when combined with other
contributions from the $ame contributor. 52 U.S.C §30104(b)(3)(A).

B. Required InformaLon for Contributions from Individuals. For each itemized
contribution from an m'hmdual the committee must provide the following information:



the contributor’s full name and address (including zip code);

the contributor’s occupation and the name of his or her employer;

the date of reﬁelpt (the date the committee received the contribution);

the amount ofjthe contribution; and

the calendar o}ar-to-date total of all contributions from the same individual. 52
U.S.C. §30104(b)(3)(A) and 11 CFR §§ 100.12 and 104.3(a)(4)(i).

C. Best Efforts EnsulLo Compliance. When the treasurer of a political committee
shows that the committee used best efforts (see below) to obtain, maintain, and submit
the information requi I by the Act, the committee’s reports and rec rds will be
considered in compliance with the Act. 52 U.S.C. §30102(i). <

D. Definition of Best Efforts. The treasurer and the commlttee Wwill be considered to
have used “best efforts” if the committee satisfi ed all ogthe follo@mg criteria.

e Al written solicitations for contributions |geluded .\\

o aclear nL,quest for the contnbutor"é/fﬁlll name, mailing address, occupation,
and name of employer; and \y

o the statement that such reporting is‘'required by “Eederal law

o Note: The request and statement must appéar in a clear and conspicuous
manner on any response- rktenal includéd irra solicitation.

e Within 30 days of recelpt of the contribution, the\tre\asurer: made at least one
effort to obta)r the missing mformatlon, in_gither a writtén request or a
documented ofal request. \‘ \__7’

e The treasurer reported any contnbutor/mformatlon that, although not initially
provided by tl‘]e contrlbutor, was obtamed ina follow-up communication or was
contamedal‘ﬁ the commltt *s records't or. in pnor reports that the committee filed
during the same\two-year election eycle 1 CFR §104.7(b).

Facts/?iAeal\ys?\ \\ -ut

A. Eacts.
A review. of all contrlbuthns from mdmduals requiring itemization indicated that 2,911
contnbutlons}‘otalmg §378 659 or 41% of total contributions from individuals required
to be itemized by EDF lac/l'c/eﬁ disclosure of occupation and name of employer. The
majority of the coqth tog.entries (2,669 of 2,911) that lacked the required information
were blank on the Schedules A (Itemized Receipts) filed with the Commission.

The Audit staff reviewed the contribution records provided by FDF to determine if it had
utilized “best efforts” to obtain, maintain and submit the missing information.

e FDF did not prdwde documentation showing it made follow-up best efforts for
282 contributiohs totaling $26,841 ($378,639 - $351,798).

o FDF had the required information for 2,629 contributions totaling $351,798;
however, this information was not subsequently disclosed on the Commission
disclosure reports.




B. Interim Audit Report & Audit Division Recommendation
At the exit conference,|the Audit staff provided schedules and discussed the omission of
- occupation and name of employer information from the disclosure reports. The FDF
Treasurer commented that he had obtained some of the missing occupation and name of
employer information.lLln its response to the exit conference, FDF provided a work paper
demonstrating that FDF had obtained most of the missing occupation and name of
employer information. | FDF also provided copies of letters that it had sent to contributors
to obtain the missing occupation and name of employer information. This additional
documentation demongltrated that FDF had obtained occupation /an’d-.name of employer
information for $256,451 of the errors; however, amended disclosure Yeports were not
filed.2 This amount is included in the $351,798 noted abov.e./.\

The Interim Audit Report recommended that FDF demoﬁs{g‘ate that. it complied with the

“best efforts” requirements by amending its reports-fodisclose the missing information

relating to the 2,629 contributions totaling $35 51,798 (895,347 + $256,4\5~1§
7% B 1 '

C. Committee Respog‘lse to Interim Audit Re\p})rg . -
In response to the Interim Audit Report recommendation{the FDF Treasurer stated that
FDF had obtained approximately 95'%{‘0 the missing o?:cq ation and name of employer
information and would{amend its repo'rﬁ,t: include this infoqnagi_o;l. FDF provided an
attachment containing ;his information. \‘-\\e\A@i_t sta\ff reviev‘»}/ed"this schedule and
concurred that FDF had obtained more th‘a\n 95%° ft\he~mi_s_sin§ information, but as of the
date of this report, no amended reports hav‘é}_l_)e,en ﬁled'\j/

~

Ly

Finding 3. Re) ‘{i‘t{’}&‘ M{a;é}t’ Independent

Expenditures |

——
e

tpend \<\\..
Sumsidry \\,.r;\\ N\,
Dur-ilfg'a@d_it\ fieldwork; the Audit st/aff reviewed disbursements to verify that the
independent e-:gpenditures\th at FDF disclosed on Schedule E (Itemized Independent
Expenditures) were reﬂorte,d curately. FDF disclosed independent expenditures
totaling $385,6'19.\Th A_u';i‘it staff identified additional disbursements disclosed as
operating expend}tu\rés ofrSchedule B, Line 21b (Operating Expenditures) totaling
$868,015 which app;ali’to be independent expenditures and for which no 24/48 hour

reports were filed.

In response to the Interjm Audit Report recommendation, the FDF Treasurer stated that
these expenditures were properly reported as operating expenditures since the primary
purpose for the expendjtures was to raise funds for FDF. The Treasurer also referred to
similar mailings that were not considered to be independent expenditures when the Audit
staff audited FDF for tiie 2008 election cycle.

2 FDF’s database contained the occupation and name of employer information for an additional 420
contributions totaling $95,347.




The Audit staff acknowledges that some of the 2008 election cycle mailers contained
similar language to the|language contained in mailers used during the 2012 election
cycle. However, the 2008 election cycle mailers were not reviewed for potential
independent expenditui'es; and therefore, were not included in a finding.

Legal Standard !

A. Definition of Independent Expenditures. The term “independent expenditure”
means an expenditure by a person for a communication expre;sly advocating the
election or defeat o;fa clearly identified candidate that is notlyladq,‘in coordination
with any candidate lor authorized committee or agent of a.cafididate. No expenditure
shall be considered:independent if the person making,th/-'éx;}e diture allows a
candidate, a candidate’s authorized committee or their gent’é&) political party

committee or its agEnts to become materially in dﬂt@}n decisions'regarding the

<rmy hY

communication as described in 11 CFR 109.21{d)(2), or shares ﬁnah\sia\e
responsibility for the cost of production ogdiss@n with any such

|
person. 11
CFR §100.16. | )/m
l

B. Disclosure Requirements — General Guidelines\.An independent expenditure shall
be reported on Schédule E if, whé?added to other ir}dqp ndent expenditures made to
the same payee during the same cal(ir{d&l" year, it exceeds \$209? Independent
expenditures made i(i.e., publicly disssr\mhatgi)‘prior to paymient should be disclosed
as memo entries on Schedule E and as-\g\de})t’ o‘n-SEITedule‘D._ Independent
expenditures of 8220fo'i"l'ess need not be iterﬁ/ized,\thou’gh the committee must report

- the total of those e -ﬁdit-urés on line (b)-‘_ f Schedufe E. 11 CFR §§104.3(b)(3)(vii),

104.4(a) and 104.} 1 \ ) \

C. Last-M’i}lute-lgilel')ende {Exp;@re— ports (24-Hour Reports). Any
indep/egdent--ex\pehditurés .Qggmgating $-l{000 or more, with respect to any given
eleetjon, and mi‘de_f r the‘2\6‘h\d§¥ but more than 24 hours before the day of an
election, must be reported and the.report must be received by the Commission within
24 hbur\s~a\ﬂer the e:;(;)\epc\ijture is'made. A 24-hour report is required each time
additio?lal\ i‘m{ependent ‘expenditures aggregate $1,000 or more. The date thata
communicatjon. is ﬂub!,i'gly disseminated serves as the date that the committee must
use to detenﬁine\v\(f}e?:er the total amount of independent expenditures has, in the
aggregate, reaci?qd d o exceeded the threshold reporting amount of $1,000. 11 CFR
§§104.4(f) and 1‘(5)4!.5(g)(2).

D. Independent Expelnditure Reports (48-Hour Reports). Any independent
expenditures aggregating $10,000 or more for an election in any calendar year, up to
and including the 20th day before an election, must be disclosed within 48 hours each
time the expenditu'rJEs aggregate $10,000 or more. The reports must be filed with the
Commission within 48 hours after the expenditure is made. A 48-hour report is
required each time additional independent expenditures aggregate $10,000 or more.
The date that a comimunication is publicly disseminated serves as the date that the
committee must usé to determine whether the total amount of independent



10

expenditures has, in the aggregate, reached or exceeded the threshold reporting
amount of $10,000! 11 CFR §§104.4(f) and 104.5(g)(1).

E. Definition of Expressly Advocating. The term “expressly advocating™ means any
communication th:r;

o Uses phrases such as “vote for the President,” “re-elect your Congressman,”
“defeat” accompanied by a picture of one or more candidate(s), “reject the
incumbent,” or communications of campaign slogan(s) or individual word(s),
which in context can have no other reasonable meaning than to urge the election
or defeat of oneg or more clearly identified candidate(s), such as posters, bumper
stickers, advertisements; or T

e When taken as a whole and with limited reference tg'exénal events, such as the
proximity to the election, could only be interpreted’ 3 a.reasonable person as
containing advécacy of the election or defeat én&or MOTE ¢ arly identified
candidate(s) bec!:ause: /o~ \l\\

N o the electoral portion of the comm n-ié;)n is unmistakablg,\unambiguous,
and suggestive of only one meaning; and N
o reasonable minds could not dih'er\as\ \Whethert encourageg;‘,étions to
elect or defeat one or more clearly id‘erktiﬁ candidate(s) or encourages
some otper kind of reaction. 11 CFR §100.22(a) and (b).

F. Formal Requirem(lents Regarding‘l\!‘ep(k nd Statellieg ;’Each political
committee shall maintzéin records with respect to}th > matters rgquired to be reported
which shall provide in sufficient detail thé\}lsces “information and data from which the

filed reports may be verified; €xplained, clarifiéd, and c\[;e k for accuracy and

completeness. 11 CER§104. r4b)(1). \
Facts /i’\) K )
and Analysils\ 2 —

- ~_/
A. Relf),orfi'n’g—(ifm nt Independent Expenditures

Fan
‘f\\a ts ) /
During eud\it ﬁeldviork? t'e Audit staff reviewed disbursements to ensure that
independent-expenditures were disclosed correctly on Schedule E. FDF disclosed
independent e\;i ncliit}l'?z totaling $385,619 on Schedule E. However, FDF also
made media-relat ’fxpenditures totaling $868,015 and disclosed them as operating
expenditures on Schiedule B, Line 21b (Operating Expenditures), when it appears that

they should havébeen reported as independent expenditures on Schedule E.

According to vcnd}r invoices, FDF was billed $868,015 for mailers. The invoices
contained the mailer identification codes, the quantity of pieces mailed, the date that
the pieces were mailed, and the cost of each mailing. A review of the mailers that
were made available indicated that they contained language expressly advocating the
election or defeat of a clearly identified candidate, which is Federal Election Activity
that is required to be reported on Schedule E as defined under 11CFR §100.22(a).
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A breakdown of the analysis for these expenditures is as follows:

Apparent Independent Expenditures Reported as Operating Expenditures
(Copy of Communication Made Available)

FDF made 137 apparent independent expenditures totaling $868,015 for which it
provided supporting documentation such as invoices and the associated mailers
for each invoice. All of these communications contained language expressly
advocating the election or defeat of a clearly identified candidate, as defined
under 11 CFR §100.22(a).

The majority of the mailers advocated the defeat of Baraéi;él@ma in the 2012
general election. Some of the mailers included statem'én’t\s directly advocating
defeat such as, “Barack Obama must be defeated;/;{nﬂ {It's going to take a
Herculean effort to defeat Barack Obama...this bully must~b3‘eg(posed and
defeated.” Other mailers contained language §uth 3s, “we 8‘on_s‘ervatives need to
start attacking Barack Obama’s re-elect efforts NOW...if we’ré-going to...do
what’s necessary to make Barack Hussein'Qbama #.one-term president.2’and “It
goes without saying that Barack Obarfia must! def\t\ . .Togethe},you and I
must take Barack Obama and his liberal-prc}gre sivé hacks head-on. This is the
only way that they will be defeated!” \

2. Interim Audit Report & Audit Recolnmendation ™,
At the exit conference, the Audit staff presented™schedules’of apparent independent
expenditure reporting errors. In respon%e to lie exit copference, the FDF Treasurer
stated that FDF’s p sition Would be that:thése experﬁiitures were fundraising
expenditures and gt indept{ndent expenditures.

- ]
The Interim Audit Reg it ;90\ mended Ll;é}:/F DF provide documentation and
evideng,e-that ‘apparen 'inde{eident..qg[i? ditures totaling $868,015 did not require
repgﬂ'ng‘i’s“indqpei dent expenditures. Absent such evidence, it was further
recorimended thit{DF\amend its_}-eports to disclose these disbursements as
-in’dep}nQent expenditures on S\t;hedule E and submit revised procedures for reporting
independent expenditd‘l"e -
3. Commit ee~Requr';s/e to Interim Audit Report
In response to th\e\lntéfim Audit Report recommendation, the FDF Treasurer stated
that these expendi,td{es were properly reported as operating expenditures since the
primary purpose‘for the expenditures was to raise funds for FDF. The Treasurer
explained that these direct mail pieces were sent to “like-minded individuals” who
had previously contributed to FDF or another conservative committee and that the
purpose of these mailings was not to influence their vote, as FDF already knew with
nearly 100% certainty how these individuals would vote. FDF’s goal was to solicit a
contribution. The Treasurer acknowledged that the mailers may contain language
such as “Barack Obama must be defeated,” but stated that this language was used to
touch a raw nerve in the reader to solicit a contribution and not to persuade them to
vote FDF’s way. ’
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The Treasurer also referred to similar mailers that were not considered to be
independent expenditures when the Audit staff audited FDF for the 2008 election
cycle. The Treasurer claimed that since the Audit staff determined that the mailers
were properly reported for the 2008 election cycle, the Audit staff should not
determine that the similar 2012 mailers were reportable as independent expenditures.

The Audit staff acknowledges that some of the 2008 election cycle mailers contained
similar language to the language contained in mailers used during the 2012 election
cycle. However, the 2008 election cycle mailers were not revigwed for potential

independent expenditures; and therefore, were not included _in/,g‘fligding.

/ 7/
B. Failure to File 24/48- Hour Reports for Independef‘x%&

1. Facts AN ARN

During audit fieldwork, the Audit staff review 'i);&?pendent expenditures reported

by FDF, as well as the apparent independent/expenditu{{s noted above, to-determine

whether additional reporting of 24/48-hou/i'?epé\rt wagrequired. As n?;}ecf above,
the Audit staff identified apparent independent to\t\al-in"g'$8€8,01 S which’may also

require filing of 24/48-hour reports.

2. Interim Audit Report & Aut}it\'-\Regom_mendation

At the exit conference, the Audit staﬁ'\pre\sent?d' sc{et::legof independent
expenditure reporting errors. The F DFC‘I‘reas)ui"er' tated-that FDF’s position would be
that these expenditures were, fundraisin\g}e{q{enditurevs—and not independent

, \,
Absent docum(:nati n"and ,e'v'idence\that appafent independent expenditures totaling

$868,015.did-not require reporting as ind;‘ﬁéndent expenditures (per Part A above),

the lpté’rimﬂddﬁkeﬁpoft‘ recommended that FDF provide documentation to support

the'ﬂée of pubm:“difﬁe\min}tiQ for.the communications to determine whether a filing
of-a 24/48-hour repo::t'v\v&\ls requyired.

expenditures. /

3. Committee Respon‘,lstle to the Interim Audit Report

In msponse\tg_ th{: Inte_:,:in‘ Audit Report recommendation, the FDF Treasurer stated
that FDF has report: 4nd filed 24/48-hour reports for expenditures for broadcast
media and target\e_g.-' oter contact mail totaling $385,619. Further, the Treasurer stated
that the expenditiires totaling $868,015 have been properly reported as as operating
expenditures. '

Absent the provision of documentation to support the public dissemination of the
mailers, the Audit staff maintains that 24/48-hour reports for apparent independent
expenditures totaling $868,015 should have been filed.

3 The date the expenditure is publicly distributed serves as the date that the independent expenditure is
made for purposes of the 24/48-hour reports. FDF provided a master list of all mailers that included the
mail date for each mailer on the list. '
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1 Finding 4. Recordkeeping for Communications

Summary

During audit fieldwork, the Audit staff reviewed disbursements to verify the accuracy of
the information and proper classification of transactions disclosed on reports. FDF
reported 13 expenditures totaling $90,814 on Schedule B, Line 21b (Operating
Expenditures) with purposes of “direct mail — creative” and “direct mail — postage.”
Documentation that was provided by FDF was insufficient to maké a determination
pertaining to the purpose for these expenditures and venﬁcatlon {45 a %operatmg expense.
In response to the Interim Audit Report, the FDF Treasurer, sfated that FDF is attempting
to obtain the missing documentation from its vendors, however\lt\asserts that these
expenses have been properly reported as operating expendl ures. Xb ent the provision of
records, the Audit staff considers the matter a vnolatnon‘&ﬁt Re recordkee\pmg
requirements at 11 CFR §104.14(b)(1).

B AN YV

A. Formal Requirements Regarding Reports and’ Statements Each political
committee shall maintain records’ wnth h respect to the- matters required to be reported
which shall provide in sufficient d il il the necessary mformatlon and data from which
the filed reports may be verified, exp amed Ianﬁed and ‘chetk for accuracy and
completeness. 11 CFR §104 14()(1 )\\ > &

B. Preserving Reconds and Coples of Reports The téasurer of a political committee

must preserve all récords and pies of reports for 3 years after the report is filed.
52US.C. §30102(4\/ K\/
N

Durmg audlt ﬁeldwork, the Audlt §taff reviewed disbursements to verify the accuracy of
the information.and proper. cl‘hssnﬁcatnon of transactions disclosed on reports. FDF
reported expend\lures totalmg $90,814 for which documentation was insufficient to make
a determination peRamm /tb whether these disbursements were correctly reported on
Schedule B, Line 21~§Qperatmg Expenditures).

The Audit staffs analysis resulted in the following:

Disbursements — Invoices Provided — Not Able to Associate with Copies of
Communications ($90,814)

Disbursements totaling $90,814 were paid to two direct mail vendors and were
disclosed on Schedule B with purposes of “direct mail — creative” and “direct
mail — postage.” For these disbursements, FDF provided invoices but did not
provide information about the related mail communications. Without a copy of
the associated communications, the Audit staff is unable to determine how FDF
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should have reported these disbursements. During audit fieldwork, the Audit staff
requested cople!s of the mail communications. To date these records have not
been provided.

B. Interim Audit Reéport & Audit Division Recommendation

At the exit conference,|the Audit staff presented a schedule of the disbursements for
which further records were necessary to verify the accuracy of FDF’s reporting. The
Audit staff requested copies of the mail communications. The FDF Treasurer stated that
he would contact the vendors to find the missing mail communications, or find out if the
invoices had incorrect Flailerjob identifiers, and would provide the Audit staff with any
documentation that obtained.

The Interim Audit Report recommended that FDF provide; n"su icient detail, the
necessary information from which the reported operatmg\expendltuFes totaling $90,814
may be verified or explamed Such records should h ve~ ncluded:

e Copies of com}numcatlons that can be as clated to the vendor'i mvelces, and

o Ifthe commur!ncatlon has already been v1ded "hformatlon assocy\"g each
commumcatlori with an invoice(s). \
C. Commiittee Respoilse to Interlm~Aud|t Report

In response to the Interim Audit Report recommendatlon, the FQILTreasurer stated that
FDF is attempting to ollatam the mnssmg{locum ta_gon from® l%S endors, however, it
asserts that these experises have been pro;}erly?eponbdﬁopqratmg expenditures.
Absent the provnsnon of r;qoris, the Audit smff *c6nsiders the matter a violation of the
recordkeeping requirems ntS{\l\l CFR §IO4 ®)(1).

\

N




