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SUBJECT: Preliminary Audit Report on Nader for President (LRA # 755)

I. Introduction.

The Office of General Counsel has reviewed the Preliminary Audit Report (“Proposed
Report”) on Nader for President (“Committee”). We concur with the findings in the Proposed
Report and offer the following comments regarding Finding 1 (Net Outstanding Campaign
Obligations), and Finding 2 (Misstatement of Financial Activity). If you have any questions,
please contact Albert R. Veldhuyzen, the attorney assigned to this audit.'

! The Office of General Counsel recommends that the Commission consider this document in Executive
Session because the Commission may eventually decide to pursue an investigation of matters contained in the
proposed Report. 11 C.F.R. §§ 2.4(a) and (b)(6).
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II. Our Regulations Do Not Allow the Committee to Use Primary Matching Funds for
Primary Winding Dawn Aetivitics Uptil 31 Days After ibe General Election (Findieg 1).

The Proposed Report recommends that the Committee repay $57,591 to the United States
Treasury for receiving funds in excess of entitlement. This repayment is based on the Audit
Division’s calculation af the Statement of Net Outstanding Campaign Obligations (“NOCO
Statement”). As a general matter, a committee’s net outstanding campaign obligations
(“NOCOs”) are the difference between its assets and its liabilities. 11 C.F.R. § 9034.5(a).
Winding down expenses are included-as a liability on the NOCO Statement, 11 C.F.R.

§ 9034.5(b)(2), but candidates who run in the general election cannot include winding down
expenses unless those expenses viere incurred 31 days after the general election. 11 C.F.R.

§ 9034.11(d). Thus, under this regulation, Nader, who porta:ipated in the geusral election, could
only include on his NOCO statement thnse winding down axpenses timt were inewered after
December 5, 2008. However, the Committee argues that notwithstanding the regulatian, the
liabilities on the NOCQ Statement should also include primary winding down expenses incurred
between the candidate’s date of ineligibility (“DOI’"), which was September 5, 2008, and
December 5, 2008. If the Commission accepts the Committee’s argument that its purported
primary winding down expenditures during the period from DOI to 31 days after the election
should be courrted as liabilities in its NOCO Statement, this increased liability for the winding
down expenses would eliminate the finding thut the Committee received federal funds in excess

of entitlement. See 11 C.F.R. § 9038.2(b)(1)().

The Committee’s speeific arguments address three distinct time periods: 1) Date of
Ineligibiiity (September 5, 2008) to November 4, 2008; 2) November S until December 5, 2008,
and 3) the period after December 5, 2008. With respect to the first two time periods, the
Committee makes two related arguments. First, the committee argues, the regulation is arbitrary
in its application to candidates like Nader who successfully receive the nomination of minor
parties but do not receive federal funds for the general election. Because such a candidate’s DOI
is the date of the last major party convention, the Committce appears to argue, the rules
effectively apply an arbitrary date that has rothing tv do with the candidate’s actual campaign.
Second, the Commiittee argues thot between Scptember S and Decomber S, 2008, it incurred
actiail primary winding down costs taet were clearly idontifiable as smoh, and so it ougitt 1o ba
able te reeeive partint puhlic funding for thosc ezponses. With respact to the last time peried, the
Committee argues that it should be sllowed to allocate 100% uf its expensas after December 5 as
primary winding down costs if the Commission fails to agree with its arguments about the periad
between September 5 and December 5, 2008.

In effect, the Committee is explicitly asking the Commission to ignore its own regulation
and to use this gudit to fashion a special rule for itself and other publicly funded minor party
primary committees that subsequently participate in & general election without public funds.
However, there ie simply no basis for the Commission consciously to ignore its own regulation.

Moreover, the Committee’s argnment ignores the purpese of the rogulation. Sectian
9034.11(d) was designed to prevent “the use of primury matching funds far nen-qualified
expenses related to the general election” by any candidate, whether the nominee of a major or
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minor party, and whether receiving public funds for the general election or not. See Explanation
and Justification for 11 C.F.R. § 9034.11(d), 68 Fed. Reg. 47,419-10 (Aug. 8, 2093). In
promulgating the regulation, the Commission explained that expenditures incurred during the
period afier the primary election an: almost always going ta be general election expenses, rather
than primary winding down costs. It acknowledged that the rule “may result in general election
campaigns incurring a small amount of administrative costa related to terminating the primary
campaign during the general election period,” but determined that “in practice, these expenses
are offset by general election start up costs that are incurred and paid by the primary committee
prior to the candidate’s DOL” /d. at 47,409. Consequently, the Commission has imposed a
bright-line rule for the sake of administrative 2fficiency and to avoid consnming time and
resources to delineme between primary and general expenses — precisely the sort of delineation
the Committee aaks it to undertuke hera. Additionslly, the prevision applies explicitly
“rogordless of whelher the candidntes receive puhbtic funds for the general aleetion.” 11 C.F.R.

§ 9034.11(d).

Regarding the period from DOI until November 4, 2009, the auditors note that the
Committee in fact could include on its NOCO statement obligations for 99% of the primary
election expenses paid during the period in question because those expenses were incurred prior
to DOI. Consequently, the Conimittee was credited $101,513. The auditors estimate that only
1% of expenditures related to the primary were incurred after DOL. For the period of November
4 tv Docember 5, the anditors identified to this Office expenditures fomling $5,758 that wero
related to the Primary. The anwunt of $5,7438 represants 0.02% of the total kmotet spent on the
primary and general campaigns.? Such an insignifieont amaunt is what the Commission clealy
contemplated as an amnunt thet coviti be offuet by expenses paid from tha primury that were
related to the general election start-up cost. Absent the presentation of additional compelling
evidence that the bright line rule should not apply, the Committee has not met its factual nor
legal burden. See Explanation and Justification for 11 C.F.R. § 9034.11(d), 68 Fed. Reg. 47,409

(Aug. 8, 2003).

Finally, the Committee’s altemative argument to the above is to request a 100%
allocatlon of oxpenses after December 5 as primary winding down expenses, arguing that the
timing of the uudit in November 2008 justifies an allocation of 100% to the primary. The
Committee argues that our regulations permit the expenditure of all general election winding
down costs witiin 31 days of tko generai alection and that it would be reasanatile to credit any
expenses incurred after December 5, 2008 as 100% primary related. See Letter from Nathan
Coppernoll to Sheraline Thomas, at 7 (Jan. 5, 2009), Although the Committee is correct that it
may be able to allocate 100% of expenditures to the primary after December 5, it will have to
demonstrate that its allocation is reasonable. Reasonableness is presumed when the total
winding down costs between the primary and general election committees “results in no less than
one third of total wiriding down costs allocated to each committee.” 11 C.¥.R. § 9004.11(c). As
a result, It may be possible for the Commiitter to allocaw: 100% of expenditures to the pehnary

2 The Committee spent a total of $2,561,190 for the primary election and $129,481.38 for the general
eleetian for g total of $2,690,671.38.
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election if it can show that its allocation method is reasonable and warranted by its actions.’ The
auditors have aat haen yrovided with speeific evitnirce showing that mcared windimg down
expenditures during the: peciod in question are all related te the pritnary. Consequently, it would
nat be reesanable te allocate 100% of Committee wind dows exponditiires to the Primary
election at this time.

III. More Information Needed To Precisely Determine the Nature of the Relationship
Between the Committee and the Progressive Store (Finding 2)

In its cover memo te the Report, the Audit Division sceks guidance on an issue arising
from the audit and exit conference of Nader for President 2008 (“Committee™). The issue
concerns the Comaittee’s relatiomship with the Pmgteasive Store, a husiness that produces
campaign materials for pokitical campaigns.

The Progressive Store (*“PS”), which is a for-profit unincorporated sole proprietorship,
financed, produced, and marketed promotional products as a vendor to the Committee. The
items, such as T-shirts, signs, and headwear, were sold online at “naderstore.com” as fundraising
premiums. The Committee would contact PS whenever it wanted to introduce a new design or
product and PS would then finance the associated costs. Omce PS prodaced the products for the
Committtez, PS sold the items on a website created for the Committee. This website was linked
to the Committee’s own page and PS handled all operations to include obtaining the goods,
meiniaining tin: website, fHlim; ordira und prasessing idl the transactinns. It trented the
purchasers ar contributors, and transforred the cantxibutor information (including their yamees,
addresses, telephone numbers and email atidresses) to the Committee. The informatian was
uploaded onto the Committee’s main database. The Committee reported the sales as both
receipts from the purchasers (in the form of contributions) and disbursements to the Progressive
Store (reflecting that the Progressive Store retained the proceeds) on its Commission reports.

According to an unsigned Agreement between the parties, PS proposed to transfer to the
Comunittee a percentage of the net sales of itemns sold by PS on behalf of the Comnmittee.
However, the Commlttec has repeesented to the Audit Divigion that it subsequently verbally
agreed to receive 15% of the profit from sales made by PS. Documentation provided by PS to
the Committee indicates that, betweea April 2008, when the veriture began, and Angust 21,

2008, the venture made ne net prufit; instead, it incurred a net loss of $507.17. There was
apparently an additional $§10,000 in sales between August 22 and August 31, but there is no
information regarding whether these sales moved the venture into a profit-making position, nor is
there any information stating whether there were any sales at all after August 31, 2008. PS never
provided any actual funds to the Committee and the Committee apparently never sought any

transmittal of funds from PS.

3 Whereas the Cemmittee Treasurer proposed a 70% primary/3)% general split which the enditor accepted
as a reasonable allocation, Committee Counsel now argues for a 100% allocation to primary wind down. See Letter
from Nathan Coppernoll to Sheraline Thomas, at 6 (Jan. 5, 2009).
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The issues raised by PS’ relationship with the Committee are: 1) whether the amounts
collected frarn individuals for the merchandine were cantributioos to il Conmnittee, und if s,
by wirom; 2) did the financing of costs for the production af iirs merchandisc result in a
contribution from PS in the Cemmittee; and 3) was the aral agreement allocating 15% of profits
to the Committee properly reported to the Commission?

We conclude that the amoumts collected for the merchandise were contributions to the
Committee from the individual purchasers. PS had the actual authority to create, produce, and
distribute fundraising items for the Commiftee; its relationship to the Committee was that of a
vendor. As stch, the full purchase price of the fundraising Htems sold on behalf of the
Committee was a contribution. 11 C.F.R. § 100.53. The amounts received for the parchased
funtiraising items were ophtiibntians frum individual purchasers, rathur than conitibuiians frem
PS. Thus, the Comiuittee correctly reported the grass receipts from salas throngh
“nuderstore com” — receipts thot were retained by PS — us contribmtions from the purchacers of

the items.

As to the second issue, PS’® financing of the costs for the production of merchandise is an
extension of credit to the Committee. The Committee hired PS to produce merchandise for the
Committee to be sold as fundraising premiums. PS bore all initial costs, and the agreement
between PS and the Committee apparently was that 'S would retain all proceeds until chose
inftial costs were recavered and would retain 15 percent of the proceeds themafter. An extension
of crzdit “will not be vonsidered a peittibution ta the candidacs or political carnrnittee provideti
that the aredit is eatentled in the ordinary oanrse of the commercisl vendnr’s business arul the
ternys are substantially similar to exiensions of oredit to nonpolitical éebtors that are of similar

risk and size of cbligation.” 11 C.F.R. § 116.3(a).

A vendor engaged in the “ordinary course of business™ is one that 1) follows its
established procedures and past practice; 2) receives prompt payment in full from the same
candidate or committee if it extended credit in the past; and 3) conforms to the usual and normal

practice in the trade or industry. 11 C.F.R. § 116.3(c).

The Commnitbee hun n:layed to tho Audit Divimun fimt PS confirmed that the financing of
thn pretluction cnsts is within its ardinery course of businesa. The Audif Division Bolieves that
PS’ asrangement with the Comamittee was an arms-length arrangement and that PS was normally
involved in fronting production costs for its clients. PS apparently confirmed to the Committee
that it worked with other campaigns and was acting in the ordinary course of business in
financing the production costs of the merchandise.” PS’ production and distribution of political
literature was not an isolated incident; rather PS provided these types of political services to

‘ The Progressive Store appears active in marketing its political merchandise to political committees as well
as other organizations that wish to project a “progressive™ message. According to its website, its “pinback business
has been called *The Ebst In LA’ by the L.A. Weekly, has been praised in the I..A. Business Joumal, and has been
mentioned in the Wall Strect Jonmal, the 150 Janes Nawss Service and his polidcal pirtbacks have been touted an
numerous progressive web sites.” See The Progressive Store (visited June 12, 2009)

<http://progressive2008,com/html/about.htmi>.
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different campaigns as a matter of course in the pursuit of business. Furthermore, there is no
indioatian that PS’ prantioe of payiirg for the prodhictiun cests of poliiicai merchnediae does not
conform to the usual and norwal practice in the industry. For these reasons, this Office believes
that PS’ payment of praduction costs was in the ordinary course of business.

Although PS’ up-front payment of production costs was legitimate, the vendor’s possible
sustaining of a loss may be considered a reportable in-kind contribution to the Committee. In
AO 1989-21, the Commission addressed the issue of whether the financing of costs for the
production of merchandise on behalf of a political commiftee resulted in a contribution. The AO
Requestor proposed a fundraising plan whereby each campaign would Ye guarsmtced 10 percent
of the retail price of goods sold. The Commission found that an arrangement in which a .
committe was pmranteed a percentnge ef procerds fromn each sale rogurdless of wheiher iiie
veandor’s casts were covered would result in a contriburian. AO 1989-21, at 3. In AO 1991-18,
the Commisgion did not approve a particular prospecting progsam that placed the risk of
financial shortfall solely on the vendor while there was a payment guarantee for the Committee.
AO 1991-18 at 6. These Advisory Opinions suggest that PS should not bear the full risk of loss
and that any shortfall not repaid by the Committee to PS could result in an in-kind contribution
from PS’ sole proprietor to the Committee. If the venture’s profitability remained unchanged
after August 21, 2008, the amount of the in-kind contribution would be $507.17, which is within
the limitation of 2 U.S.C. § 441a(a)(1)(A). However, any loss also sheuld have been reported as
either an in-kind cantribution roceived from PS’ sole proprietor or, altomalively, as a net debt
owed by the Commiittee to PS.

Converseiy, if the post-August 22, 2008 sales/expenses data revealed a net PS profit, as
subsequently alleged, a guestion arises as to why the Committee did not receive any actual funds
from PS, much less the 15% of profits it bargained for, or why, if PS wrongly retained proceeds
owed to the Committee, the Committee did not report a debt owed to it by PS. Our regulations
provide that, “a debt or obligation . . . shall be reported as of the date on which the debt or
obligation is inourred.” 11 C.F.R. § 104.11(b). In the past, the Commission has found that even
oral agreements to provide advertising and related services producing a debt should be recorded
on Commission reports. See MUR 4621, IFactual and Legal Analysis at 4 & 17. Aithough an
oral agrenment was mutde thai the Cominittee was to reeeive 15% af prafits, this nevor
materialized as PS kept all manies received.

At any rate, whether a profit or loss was sustained in this venture, either a debt owed, an
account receivable, or a contribution should arguably have been reported. It is only if the
venture neither made a profit nor a loss that it would be unnecessary to amend the Committee’s

reports.

Given that there is missing information and that the Commission canaot possibly
determine the facts until clarifying information is obtained, this Office reecosrmeeds a finding
that thiz Comnmittee needs to amend its teports in tiin regard to fidly reflect the profitahility of the
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venture including post-August 22, 2008 transactions, and provide information that will clarify
whether there was a loss, a profit, or neither.




