FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

June 17, 2011

MEMORANDUM

TO: Patricia Carmona
Chief Compliance Officer

Joseph F. Stoltz
Assistant Staff Director

Audit Division
Clk.

FROM: Christepher Hoghey -
Acting General Counsel

Lawrence L. Calvert, Jr. .~ Q\..-"_
Assaciate General Courisel - "/
General Law and Ad a

Lorenzo Holloway 7/ )
Assistant Gengral ﬁséi ¢ Z
Public Firiamee and Audit Adviée

Margaret J. Fermen ‘M 6 >

Attomey

SUBJECT: Interim Audit Report on National Campaign Fund (LRA # 847)

I. INTRODUCTION

The Office of General Counsel (“OGC") has reviewed the Interim Audit Report
(“Proposed Report™) on the National Campaign Fund (“NCF” or “Committee™). We concur with
Finding | in the Proposed Report (Misstatement of Financial Activity). In its cover
memorandum, the Audit Division requested a legal analysis of Finding 2 (Failure to File Notices
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and Properly Disclose Independent Expenditures). We analyze this issue below.! If you have
any questicns, pleass contact Margaset J. Foeman, the sttomey assigned to this zudit.

lI. BACKGROUND

NCF made expenditures for direct mail letters that included fundraising requests.? Many
of these letters included express advocacy. On its April 2008 Quarterly Report, NCF originally
reported these types of expenditures as operating expenditures. NCP, however, ammentied that
repoit (o disclose such communications as imdependent expenditures, and NCI's subsequent
repors algy disslosed ruch conmmunications ks indepsndent nxpendituees. NCF ultimately
disclosad, in aggregnte, approtimately $1.55 eillinm in conmmnicationn as indegpendent
expenditures an Sahedule E of its reports, and it Gled 24/48-haur notines. Audifs review
determined that many of the letters disclased as independent axpenditurcs in these reports
contained express advacacy and should also have been timely disclosed through 24/48-hour
notices. Audit determined, however, that some of the letters disclosed as independent
expenditures in the amended reports did not, in fact, contain express advocacy. As a result,
Audifs review indicated that approximately S1.18 million of the $1.55 miliion in expenditures
appeared to meet the definition of an independent expenditure. Audifs review also revealed that
NCR roported the independent expenditures wher the involces were puid, rather than when the
materials wera diss@nimatal. The draft interim asdit report sccommende that NCF prowide
evidence demonstrating thnt the disbursements were nat independant expenditures and tharefore
did not require 24/48-hourr natices, and submit and implement revised procedures for reperting
independent expanditures and tracking disseminaticn dates for independent expenditures to
ensure timely filing of 24/48-hour notices.

Though NCTCF disclosed the letters as independent expenditures, NCF advanced two main
reasons why it belicved the fundraising letters should not be categorized as independent
expenditures: 1) Characterizing the mailings that include fundraising requests as independent
expenditures‘treates a costly regulatory burden for small donor committees like ours that do not
have the finanaial backing, permsnent staff, und infrastnmture (0 keep up with she filings’and 2)
It ariskmds the publie by actifieimlly infinting the 2mouat spent on indapendmnt expendimrs.

III.  ANALYSIS

As a parnt of our analysis in this memorandum, we wiil: 1) examine whether fundraising
letrers cant be independent expenditures as a matter of law, and 2) generally discuss the legal
requirements to determine whether the costs for those letters are independent expenditures. This
will provide the general framework and guidelines for the letters which we have reviewed and
analyzed in terms of express advocacy. We have attached a table listing a description of all of
the lctters, their mailing codies and dates, and Auditls and OGC's dgiassificatians as ta whotimer

CTo LT

[ MF \[LU\L

1 'ma qnly leter we tmewed thin did entcppenc s include 3 llmdrmimg requm did nat poirain mprm
advocacy because it pertains to the 2008 Presidential general election, and was mailed out afier the election.
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they conmn cxprcss advocacy Thls lab!e mcludcs a dcmled dcscnptlon and analysis of cach of

A. Fuadraising Communications as Jndependent Expenditures

The Cornmission has found that i umlmsmg soficitmions comaining express advocacy
should be reported as independent expenditures. In MUR 5809, the Christian Voter Project
(*CVP") failod to file indejrendeni expsndiowe mmtices for the oosts of fundredsing letters tha
expiessly alvecaied the clection/deat of candialates. The Commission (ound reason ta belisve
that CVP's failure tc file independent expendiwire notices vialatad the Act, and accepted a
conciliation agreement with the committee based on that violation. In MUR 5518 (Hawaii
‘Democratic Party), a party communication contained at least three messages: an invitation to
precinct meetings, express-advocacy of the defeat of a clearly identified Federal candidate, and a
fundraising appesl. The Office of General Counel concluded Uie communication should have
been reported vither as am indepondent expsraliture or as fetieral election activity, und
recommenled roason to Kelieve findimgs. The Comativeion rejeoted qur rsoomavendiRion, not on
graums shat solicimtions conid not be indegomiont capmniitunm: but os graourals it invitaiiona
to precinat meetitign parmitted treatmeant an a federel/mn-Gederad aHocatnd adminiatrative
expenae under the exception to the definiliun of federal eleation activity far costs of local
political econventions, 2 LI.S.C. § 431(20)BYiii)). In particilar, Commissioners von Spaiiovsky
and Weintraub stated in their Statement of Reasons that “'had this invitatian been mailed more
broadly than it was, and in sufficient numbers to raise questions about whether it was a bona fide
invitation, or if it was really just a fundraising or advocacy piece masquerading as an_invitation,
this would be a different case.” MUR 5518 (Hawaii Democratic Party), Statement of Ressons of
Commissioners Hars A. von Spakovsky and Ellen L. Weintraub, at 3 (Feb. 23, 2007); of. MURs
5511 niid 5525 (Swift Bout Ve®rans for Truth) (fundraising solicitations conidining oxpress
advecaey were expeniditures that caunted towenls orgmmizstisn's iiueshold for politial

conmittec siatus).
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B. General Guidance For Reviewing Fundraising Letters

For the purpose of this memorandum, and as general guidance, we will discuss examples
of the types of letters that we would conclude contain express advocacy. We have reviewed the
various types of letters mailed by NCF, which form the basis for Audit’s finding that the
Committee failed to ille notices and properly disclose independent expenditures, and have
attachcd a table that analyzes each of these letters in ternis of express advocacy. While we
generally agree with the auditors® finding, we racommend that the Audit Division review this
maxcdanguni end ottunhed table, und odjust the Propnae€ Repeat in acunrdance with thic
Office's review and calegorizetinm of each individual latter with regard to whether the lettar
contains expmss advacacy.

1. Fundraising Letters That Would Contain Express Advocacy

We would conclude that letters containing phrases such as: “help elect John McCain,"”
“make sure John McCair Is clected in November,” “Vote John McCain!™ “help stop Hillary
Clinton,” and “John McCain for President!™ contain express advocacy pursuant to section
100.22(a). Am indepenident enpendinim is a non-oiondinated axpenditure for 8 corummicatium
that expressly advacates the clectinn or defeat of a elearly identificd cundidate.’
2U.S.C. §431(17); 11 CF.R. § 100.16(a). A communication that ‘‘expressly advacates™
includes language such as “vote for the President,” *re-elect your Congressman,” “defeat,” or
other words, which in context, can have no other reasonable meaning than to urge the election or
defeat of one or more clearly identified candidates. 11 C.F.R § 100.22(a); see Buckley v. Valeo,
424 USS. 1, 44 n.52 (1976).

We wuuld alse conclude that letters contain express advoeacy if they included phrases
that wure marginally less direet thun “Viote for Joha McCain” but did not change the “casuntial
natune” of the letters. FEC v. MCFL, 479 U.S. 238, 249 (1986). Our attached table reflects
which letters meet this provision. Additionally, we also would conclude that a letter contains
express advocacy purcuant ta snoticn 100.22(b), if it moets the requireraents. An advertiseracnt
satisfies the requirements far exniress advoracy pursuant to the Commission’s regulations at 11
C.F.R. § 100.22(b) if, when taken as a whole and with limited reference to external events such
as the proximity to the election, it could only be interpreted by a reasonable person as containing
advocacy of (he election or defeat of one or more clearly identified candilales becaase (1) the
clectorul postion is unmistakable, ururubiguous, and suggestive of only one msaning and (2)
reasoublc minds could nis differ as to winather it enoovragus sctions te elest ox defest the
clearly identificd candidates ar encouragos some other kind of aution. Again, aur attanhed tahle
specifies whiclt Ictiers fall undar this type of axpress advocacy.

’ We have no information that the communications were coordinated with any candidate,
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2. Fundraising Letters That Do Not Contain Express Advocacy

We conclude that letters do not contain express advocacy if the requirements of sections
100.22(a) and 100.22(b) of the Commission’s regulations are not met. A letter would not meet
these requirements if it simply did not contain elements of express advocacy, or it contained
some, but not all of the required elements. Our attached table indicates which letters do not meet
the requirements for express advocacy pursuant to section 100.22(a) and seetion 100.22(b).



MORANDUM
TO:

FROM:

SUBJECT:

FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

November 10, 2011

Patricia Carmona
Chief Compliance Officer

Tom Hintermister
Acting Assistant StafT Director
Audit Division

Christopher Hughiey fb l\.

Deputy General Counsel

} —
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Public Finance and Audit Advice
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Interim Audit Report on National Campaign Fund (LRA 847)

L INTRODUCTION

The Office of General Counsel (*OGC") previously reviewed and submitted legal
comments to the Interim Audit Report (“Proposed Report”) an The National Campaign
Fund. (“NCF"). These comments addressed Finding 2 of the Proposed Report, and
primarily analyzed 61 fundraisiag letters to determine whether they expressly advocated
the election or defeat of a clearly identified candidate, for the purpose of disclosing
independent expenditures in applicable reparts and notices. The Audit Divisian
subsequently braught to nur attention 28 additional communicatians for our legal review,
and which we understand the auditors also plan to address in Finding 2 of the Proposed
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Report. We analyze these additional communications below.! If you have any questions,
please contact Margaret J. Forman, the attomey assigned to this audit,

1L ANALYSIS

Qur comments here will supplement our memorandum dated June 17,2011. We
recommend that the Audit Division attach a copy of both this memorandum and our
memorandum Sated Juree 17, 2011 to its Interim Audit Report submitted (o the
Commmissien. Adtitiondily, upon flather review, we have inodified some ef tha
comraunicasnms submitted ia our previoua commcats, and socommcad that yon setach
the chart previously submitted from our preriaus memorangda, and submit the attached
chart in.its entirety along with aur.current and previons.memorands. FEEE

T = Y

L R R e I

We analyze whether the 28 additional communications expressly advocate the
election or defeat of a clearly identified candidate. Our analysis is reflected in the
attached chart, which includes all 89 communications (61 fundraising lettcrs plus the 28
additional communications), and replaces the ohart attached to our June 17, 2011 iegal
comments. Twenty-seven of the additional commumnications, which are cammunications
62-88 on our attached chart, were sent by NCF as a link embedded in emails to viewers.
At present, we have only one example of the emails that were sent including the
communications, which is classified in the atlached chart as communication number 89.
Apparently, NCF, as an advertiser, paid 2 magazine, Homan Events, to send emails w a
list or lists of email addresses, the further rature of which is unkncwn. I the original
email messnge, Human Events msked the reader to opan the link to resd a messuge "fram
one af our advartiaess,” and thnse whe disl wauild see ane of tie meanagas nutad &S
communicatiens 62-88.

Additionally, the communications themsclves contained additional hyperlinks,
sometimes to video advertisements that appear to pertain to President Obama. At
present, we have no examples of these underlying communications. The auditors
requested these underlying communications from NCF, though it is our understanding
that NCF maintains it no longer has access to these underlying communications.
However, the Cornmitiée indicuted that the coutent of these underlying conununications
"in general ... cunsisted primarily of ferns with the Exposs Chamaz Masthead at the top,
and vigaally the Ilentical verllige [sic] as on tie letters. Otim:swist, thw pages simeply
conmim:d form fchils ipr the powple to inpat the roquired information if they nrumie m

e T

| e R 61 ST R
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contribution..." Thus, our analysis of whether the communications expressly advocate
the election or defeat of a clearly identified candidate is limited to the information we
currently have. An underlying communication accessible by hyperlink and containing
additional language expressly advocating the election or defeat of a clearly identified
candidate would be a separate communication, and would be added to our attached chart
if they were available. See MUR 4957 (Buchanan Reform, Inc.), First General Counsel’s
Report at 5.2 We recommend tiat the euditors explain, in their Proposed Report to the
Conmission, their attempts to obtain additional inforntatien pertaining to these additional
underlying communications, and the response frora the Committee.

2 In MUR 4957, each email and hyperlink constituted a separate communication for the purposes
of providing a disclaimer. MUR 4957, FGCR at §, see 11 C.F.R. § 110.11(a)(5)(ii). Each email and
hyperlink were viewed as separate because a viewer or recipient “of an email communication may elect not
to go on to a linked web site in order to obtain additional information or to make contributions.”
Additionally, another secondary consideration for viewing each email and hyperlink as separate involved
the limitations of electronic communications at the time of MUR 4957. Specifically, as pointed out in the
MUR, not all email systems permitted “clicking” to an Intemnet web site.
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