FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

Statement on Final Audit Report
for the National Campaign Fund (A09-26)
Vice Chair Ellen L. Weintraub and
Commissioners Cynthia L. Bauerly and Steven T. Walther

In the Commission's audit of the National Campaign Fund ("NCF"), the Audit Division,
in consultation with the Office of General Counsel ("OGC"), recommended that the Commission
make a finding that NCF failed to disclose spending for 60 express advocacy communications. 1
The Commission unanimously agreed 6-0 that 41 of the communications contained express
advocacy and were therefore subject to the reporting requirements of the Federal Election
2
Campaign Act of 1976, as amended ("the Act"), and the Commission's regulations. However,
the Commission deadlocked 3-3 on whether the 19 remaining communications also contained
express advocacy. We agree with the staff recommendation that all60 communications
contained express advocacy under the Commission's regulations and should have been reported
accordingly.

1

See Audit Division Recommendation Memorandum in National Campaign Fund at 1-2 (recommending that the
Commission adopt a finding that, with regard to 60 express advocacy communications, NCF did not timely file
24/48-hour notices for $1,153,748 of expenditures, did not file 24-hour notices for $33,485 of expenditures and did
not properly disclose expenditures totaling $528,662 as "memo" entries prior to the time of payment). Pursuant to
Commission Directive 70 (FEC Directive on Processing Audit Reports), the Final Audit Report ("the Report" or
"FAR") is based on the recommendations in the ADRM. The Commission's vote on those recommendations
determined the content of the Report. See Certification in Audit Division Recommendation Memorandum on
National Campaign Fund, dated August 23, 2012 ("August 2012 Cert"). Documents related to the Commission's
audit of the National Campaign Fund are available at
www. fec.gov/audits/2008/ AuditReport_ 2008 _N ationaiCampaignFund.shtml.
2

As a result, the Commission approved a finding that, with regard to the 41 communications that the Commission
could agree contained express advocacy, NCF did not timely file 24/48-hour notices for $946,596 of expenditures,
did not file 24-hour notices for $51,130 of expenditures, and did not properly disclose expenditures totaling
$528,662 as "memo" entries prior to the time of payment. See FAR, Finding 2 at 3-4.
3

Accordingly, we voted to approve the recommendations as presented in the ADRM. See August 2012 Cert. Chair
Hunter and Commissioners McGahn and Petersen approved the Audit Staffs recommendation as to only 41 of the
60 communications. !d. Discussion of the expenditures associated with those 41 communications is included in the
Report's "Finding 2." See FAR, Finding 2 at 3-4. However, because our colleagues disagreed with the
recommended finding as to 19 of the 60 communications, the Report discusses the expenditures associated with
those 19 communications in the "Additional Issues" section rather than in the Report's "Findings." See FAR,
Additional Issues at 13-15.

(A09-26) (National Campaign Fund)
Statement of Vice Chair Weintraub and Commissioners Walther and Bauerly

The Commission's regulatory definition of express advocacy at 11 C.F .R. § 100.22 has
two parts. Section 100.22(a) of the regulation includes communications that use words or
phrases- such as "vote for" or "reject" - "which in context can have no other reasonable
meaning than to urge the election or defeat" of a candidate. 11 C.F.R. § 100.22(a). Section
100.22(a) express advocacy includes communications that contain "in effect an explicit
directive" to vote for or against a candidate. FEC v. Massachusetts Citizens for Life, Inc., 4 79
U.S 238, 249 (1986). This is sometimes referred to as "magic words" express advocacy. See
McConnell v. FEC, 540 U.S. 93, 126 (2003). Section 100.22(b) of the regulation defines express
advocacy as a communication that:
When taken as a whole and with limited reference to external events, such as the
proximity to an election, could only be interpreted by a reasonable person as
containing advocacy of the election or defeat of one or more clearly identified
candidate(s) because (1) The electoral portion ofthe communication is unmistakable,
unambiguous and suggestive of only one meaning; and (2) Reasonable minds could
not differ as to whether it encourages actions to elect or defeat one or more clearly
identified candidate(s) or encourages some other kind of action.
11 C.F.R. § 100.22(b).
We believe that each of the 19 communications that our colleagues excluded quite clearly
advocate for the election or defeat of a Federal candidate. 4 For example:
•

One communication states that the National Campaign Fund needs funds in order to
"be a force in helping John McCain win the White House this year," adding that "if
you and I do nothing, John McCain will lose, and Barack Obama will become the
next President of the United States." See Attachment A.

•

In one communication, the author states that "I will be working close to around the
clock to push John McCain and the Republican Party OVER THE TOP on November
4th." The letter asks the recipient to "[p]lease help push John McCain OVER THE
TOP. And please help our Republican leadership surge to victory in the House and
Senate." See Attachment B.

•

One communication states that "Barack Hussein Obama is without question the mostliberal and most-dangerous major candidate to EVER run for President of the United
States. And frankly, we [ail to prevent his election at our own peril!" See
Attachment C (emphasis in original).

4

Most of these communications also contained solicitations for funds for the National Campaign Fund. We note,
however, that solicitations are not exempt from the definition of express advocacy at 11 C.F.R. § I 00.22. In fact, the
presence of a solicitation for funds to help defeat a candidate tends to confirm (and certainly does not refute) that the
"individual words ... have no other reasonable meaning than to urge the election or defeat of one or more clearly
identified candidates." II C.F.R. § 100.22(a).

2
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•

One communication is contained in an envelope that says "Will you help us stop
Senator Barack Obama's 'Global Tax Bill' here in 2008? AND HELP KEEP HIM
FROM BECOMING PRESIDENT BARACK OBAMA IN 2009?" The letter inside
says "in addition to helping us defeat Obama's 'Global Poverty Act' today ... I also
hope you will agree to help us defeat his bid for the White House in November." See
Attachment D (emphasis in original).

These communications clearly fall within the Commission's regulation at 11 C.F.R. §
100.22(b ), which includes communications that "can only be interpreted by a reasonable person
as containing advocacy of the election or defeat of one or more clearly identified candidate(s)."
As we have explained previously, 5 11 C.F.R. § 100.22(b) is a valid regulation 6 that the
Commission cannot simply ignore, and that should have been applied to the 19 communications
referenced above.
Moreover, some ofthe 19 communications at issue are also covered by the Commission's
regulation at 11 C.F.R. § 100.22(a), because they contain words and phrases that "urge the
election or defeat" of a candidate. The list in 100.22(a), which, by its own terms, is not, and was
never intended to be, exhaustive, 7 includes statements such as "support the Democratic nominee"
or "reject the incumbent," and it also includes more subtle statements, such as the word "defeat"
accompanied by a picture of one or more candidates, or the use of a nickname, as in "vote
against Old Hickory." NCF's communications included phrases like "be a force in helping John
McCain win the White House" and "help us defeat [Obama'sl bid for the White House,"
(emphasis in original), which are even more explicit in terms of their electoral advocacy than
some ofthe examples provided in the text of section 100.22(a). One ofthese communications
contains the word "defeat," which is among the "magic words" referenced in the regulation.
One of Congress's fundamental objectives in passing the Act was to ensure the effective
disclosure of communications that advocate for or against a Federal candidate. As the Supreme
Court stated in Citizens United, "effective disclosure" is what "enables the electorate to make
informed decisions and give proper weight to different speakers and messages." 558 U.S. 310,
130 S. Ct. 876, 916 (2010). We will continue to advocate for the full enforcement ofthe

5

Concurring Opinion of Vice Chair Ellen L. Weintraub and Commissioners Cynthia L. Bauerly and Steven T.
Walther in Advisory Opinion 2012-11 (Free Speech), dated May 8, 2012, available at
http://saos.nictusa.com/aodocs/1209340.pdf.

6

See The Real Truth About Abortion, Inc. v. FEC, 681 F.3d 544 (4th Cir. 2012) (concluding that II C.F.R.100.22(b)
is constitutional).

7

The regulation defines express advocacy to include any communication that "[u]ses phrases such as" the listed
phrases. ll C.F.R. § 100.22(a) (emphasis added).
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Commission's disclosure requirements, particularly for communications, like these, that
unmistakably advocate for the election or defeat of Federal candidates.

Date (

(

Ellen L. Weintraub
Vice Chair

~JJ~J

11/~/ tV
Date

Steven T. Walther
Commissioner
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Attachment A
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Ms. Otelia F. Bodenstein
5716 Nelsons Bridge Rd.
Hanover, VA 23069-2607

DUDalt
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Dear Ms. Bodenstein,
We are in the heat of the battle for America's future, and as National
Campaign Fund Chairman, I hate to give you two pieces of bad news:
1. The Democrats are winning.
,/

2. And t~e National Campaign Fund does not have the resources to turn
the -tide.
That's right, Ms. Bodenstein. Every national poll curren-tly says that John
McCain will lose this election and that the next President of the United States
will be a Democrat.
And what's worse ... the vital funds I'm counting on to help elect John McCain
President this year are not there.
This is a Republican crisis, Ms. Bodenstein.
And that's why I have enclosed a postage-paid First Class label and a red
secure zipper pouch with this urgent appeal for help.
Red to ensure that America remains Republican Red for John McCain.
I am facing a budget emergency, and I need your immediate help if -the NCF
is to be a force in helping John McCoin win 'the White House this year.
Because as it stands right now, Ms. Bodenstein, my emergency accounts are
drained, and I have no resources left to fight.
Paid for by the National Campaign Fund Political Action Committee, and not authorized by any candidate
or candidate's committee.
1101 Pennsylvania Ave., NW, Suite 600. Washington, DC 20004
Phone: (202) 756-4578 www.nationalcampalgnfund,CQlD . www.helpjohnmccain.com
E-mail: chalrmanramsey@natlonalcampaignfund.com

You are a friend and a loyal Republican, and I cannot allow the Democrats
to run roughshod over us this year. I can't let this happen to you.
I will tell you what to do with your First Class label and secure red zipper
pouch in just a moment, but first, let me explain why you and I are facing the
biggest emergency you and I have ever faced.
Barack Obama is pulling out all the stops.
He is raising record amounts of cash, and reaching record amounts of
people.
Assisted by the media and the compliant liberal special interests all too willing
to lie about his Senate record, Obama is gaining ground in nearly every poll.
And he will do whatever it takes to win.
I know I don't have to tell you what will happen to this country if Barack
Obama and the Democrats take over.
• The Bush tax cuts will expire, and the Democrats will siphon more money
out of your paycheck - all with the blessing of President Obama.
•

Our borders will be open to millions of illegal aliens, who will put a strain
on our resources and infrastructure and be rewarded with citizenship.

• Our national defense will be weakened and defunded at a time when
we need our Armed Forces most to continue fighting the War on
Terrorism.
I know this is not the kind of America you want my friend.
But this is the kind of America you will get if you set my letter aside today.
In this crisis, I need you by my side more than I ever have before. The
National Campaign Fund needs you more than ever before.
Because at this point if you and I do nothing, John McCain will lose, and
Berack Obama will become the next President of the United States.
And I just can't let that happ'en.

So I'm turning to you for help - my friend, my confidant, my fellow Republican.
My budget is not going to be enough to 'fight off the Democrat onslaught. I'm
operating on barebones dollars with not a penny to spare.
I won't beat around the bush. I need immediate emergency funding. And I'm
turning to you - my last hope.
I refuse to give up the battle to elect John McCain.
I refuse to surrender this country to Sarack Obama and the Democrats.
I refuse to give up the fight, but I need your help.
You've been a loyal friend and I know you are a committed Republican warrior,
so I'm turning to you again in this bUdget emergency.
Please write out your most generous contribution to the Na"l"ional Campaign
Fund - the largest you have ever written - and enclose it in the red zipper pouch
I have sent you.
The zipper pouch will keep your maximum support secure on its way back to
me, and as soon as I see your red zipper pouch, I will know that you are
committed to keeping America red for Republican - that you are dedicated to
ensuring that every state is a red state for John McCain.
I have also enclosed a First Class, postage-paid label for you. Please remove
the adhesive backing from this label and affix it to your secure red zipper
pouch.
You won't need to pay your own postage. I have pre-paid it for you with this
critical label.
All you need to do is affix it to the zipper pouch and send your generous
contribution back to me today.
For the sake of everything you and I have fought for, I need you to use this red

zipper pouch to help me battle for Republican victory.
Your $100 contribu"l"ion will help my efforts this summer to keep John McCain's
campaign alive.
Your $100 in the red pouch will help me keep the National Campaign Fund out
of the red, Ms. Bodenstein.
The battle for the White House is heating up, and I have no resources left to
fight.
Please rush your $100 contribution back to me in the red zipper pouch
tonight.
John McCain needs your help - and in this National Campaign Fund budget
emergency, so do I, Ms. Bodenstein.
S~ing strong ;9~epublican Victory,

64-£~;!;::.s.7
DoGglas L. Ramsey

Please detach and return this reply coupon in your red zipper pouch along with your
generous contribution to help elect John McCain President of the United States

YES! I want to help the National Campaign Fund keep fighting to elect John
McCain to the White House! To help the NCF in this budget emergency, I am
rushing my generous contribution of:
( ) $1 00 () $
Other

Ms. Otelia F. Bodenstein
5716 Nelsons Bridge Rd.
Hanover, VA 23069-2607
23069BDNS716020 8NBF2A 1

IF YOU WISH TO CONTRIBUTE VIA CREDIT CARD,
PLEASE COMPLETE THE FOLLOWING:
TYPE OF CARD:
QVISA Q MasterCard
QAmEx Q Discover
Amount of Gift
Credit card Number:
Exp. Date:
Name as it Appears on Card: .
Signature:
Date of Authorization:
Credit card donations will appear on your monthly
statement as KNCF.·

Please make your generous check payable to: National Campaign Fund
(P.O. Box 96639, Washington, D.C. 20090-6639)
Phone#: - - - - - - - - - - - - - - E-mail: - - - - - - - - - - Please see the enclosed card for important information about NeF.

Paid for by National Campaign Fund Political Action Committee, and
not authoized by any candidate.
Contributions are not deductible for federal income-tax purposes.
Federal law requires political committees to report the name, mailing
address, occupation and name of employer for each individual whose
contributions aggregate in excess of $200 in a calendar year. Your
contribution will be used in connection with Federal elections.
Occupation:.
Employer:
Mailingaddress:
( ) Check if Retired
( ) Check if Homemaker
( ) Self-Proprietorship Business

,\"51 CllSS
'0511\61'I\\D
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_
_
_
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BUSINESS REPLY LABEL
FIRST CLASS PERMIT NO. 2028 WASHINGTON, D.C
POSTAGE WILL BE PAID BY ADDRESSEE

National Campaign Fund
PO Box 96639
Washington, D.C. 20077-7352

NO POSTAGE
NECESSARY
IF MAILED
IN THE
UNITED STATES
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