FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

July 18, 2011
MEMORANDUM

TO: Patricia Carmona
Chief Compliance Officer

Joseph F. Stoltz
Assistant Staff Director
Audit Division

FROM: Christopher Hughey .. Ch
Acting General Counsel

Lawrence L. Calvert, Jr. ';@
Associate General Cou\xﬁe’{f g
Lorenzo Holloway

Assistant General Counsel
For Public Finance and Audit Advice

Allison T. Steinle ATS
Attorney

SUBJECT: Proposed Interim Audit Report on the Colorado Republican Federal
Campaign Committee (LRA 827)

L INTRODUCTION

The Office of the General Counsel has reviewed the proposed Interim Audit Report
(“IAR™) on the Colorado Republican Federal Campaign Committee (“the Committee”).! Our
comments address issues pertaining to the Committee’s allocation account as presented in
Finding 1 (Misstatement of Financial Activity) and Finding 2 (Allocation of Expenditures), and
the Committee’s disclosure of disbursements as presented in Finding 3 (Disclosure of
Disbursements). We concur with any findings not specifically discussed in this memorandum.
If you have any questions, please contact Allison T. Steinle, the attorney assigned to this audit.

! We recommend that the Commission consider this document in Executive Session because the
Commission may eventually decide to pursue an investigation of matters cuntained in the proposed IAR.
11 C.F.R. §§ 2.4(a) and (b)(6).



Memorandum to Joseph F. Stoltz
Proposed IAR on the Colorado Republican Federal Campaign Committee (LRA 827)
Page 2 of 5

IL FINDING 1 (MISSTATEMENT OF FINANCIAL ACTIVITY) AND FINDING 2
(ALLOCATION OF EXPENDITDRES)

The Committee maintained five federal bank accounts and three non-federal bank
accounts in 2007 and 2008. We understand that the Committee labeled one of these federal
accounts as an “allocatian account,” and to date has not indicated that the account was originally
intended to function as anything other than an allocation account established pursuant to 11
C.F.R. § 106.7. However, the Committee not only used this account to pay for allocable
expenses during the audit period, but also paid for $2,893,303 in 160% federal activity and
$19,000 in 100% non-federal activity out of the allocation accsunt. The disbursements out of the
account indluded, but were not limited to, disbursements for payrall, legal fees, mailers, and
consulting sqrvices. Tire Connnittee also not only transferred funds iato thr allocation acconnt
from the other fetteral and nan-federl acconnts, but alsa marde $147,830 in transfers back aut of
the allocaiion account to aiher federal accounts.

Finding 2 of the proposed IAR concludes that these transactions resulted in an
overfunding of the allocation account in the amount of $131,725. In addition, it is our
understanding that the Committee failed to report at least some of the 100% non-federal activity
paid out of the allocation account, and Finding 1 of the proposed IAR includes these amounts in
its misstatement calculation. The proposed IAR, however, does not explicitly state that the
Committeo’s failure to report these amounts is included in the misstatement amount, nor does it
state the exact amoumnts thet the Committee failed to report out of the allocation acaonnt.

Wo agree with the Audit Division that the Committee averfended the account by
transferring move funds from tha non-federal accounis than were needed to cover the non-federal
share of the Committee’s allocable activity. We also agree with the Audit Division that any
activity not reported out of the allocation account should be included in the misstatement
amount.

We tecommend, however, that Finding 2 of the proposed IAR also conclude that the
Conimittee impermissibly transferred funds from its non-federal account to pay for non-allocable
activity, and impermissibly paid for 100% non-federal activity out of its allocation account. The
Commission’s regulations prohibit committees from transferring funds from a non-federal
account to reimburse a federal account for non-allacable activity. 11 C.F.R. §§ 102.5(a),
106.7(f)(1). The Commission’s regulations also permit committees to use allocation accounts
“solely for the purpose of paying the allocable expenses of joint federal and non-federal
activities.” 11 C.F.R. § 106.7(f)(1)(ii). An expense payable with 100% non-federal funds is, by
definition, not allocable, and thus transfers of non-federal funds to a federal account and payment
of 100% non-federal expenses thereafter by the federal account are not permissible.?

? We note that that under a strict reading of 11 C.F.R. § 106.7(f)(1)(ii), the Committee was also prohibited
from using the allocation account to pay for the 100% federal activity using 160% federal funds, However, had the
Cammittea paid for the 100% federal activity out of a federal operating ancount also used to pay far altocable
activity pursuant to 106.7(f)(1)(i), as opposed to an allocation account established pursuant to 106.7(f)(1)(ii), it
could have done so as long as the 100% federal activity was not funded by non-federal funds. See 11 C.F.R.

§§ 102.5(a), 106.7(f)(1)(i). Therefore, we read 11 C.F.R. § 106.7(f)(1)(i) and (ii) together to only prohibit the
transfer of non-federal funds and the payment of 100% non-federal expenses thereafter.
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We also recommend that Finding 1 of the proposed IAR clarify that the Committee was
required to repoit all aciivity in the allocatian nccaunt, mcludiay the 100% non-federal ectivity,
and stats the exact amonnts that the Commiftee fziled to repart out of the allocation account:

llocation accounts permit state party onmmittees to mix funds fram a committee’s federal and
non-federal operating accounts to pay allocable expenses, but are aonsidered federal accnunts
from which that committee must report all activity, including the non-federal portion of activity.
See 11 C.F.R. §§ 104.17, 106.7(f); Explanation and Justification for Methods of Allocation
between Federal and Non-Federal Accounts, 55 Fed. Reg. 26,058, 26,065-66 (June 26, 1990).
This reporting regirirement allows the Commission to verify that committees are transferring and
using the proper amount of non-federal funds to pay for non-allceable non-federal activities, and
do not use non-federal funds to subsidize federal aclivities. See 55 Fed. Reg. at 26,066 (noting
that a reportiocg roquireniem “‘allow[s] the Canunission to track the flaw of nen-ferieral funds into
federa] accounts, and [] nosure[s] that the use af such funds Is striotly limited tn payment for the
nan-federal share of slloeable activities™).

Finally, we note that two ongoing audits, the Georgia Federal Elections Committee
(“GFEC”) audit and the Minnesota Democratic Farmer-Labor Party (“MDFLP”) audit, address
similar, but not identical, issues. Both those audits involve payments for 100% federal activity
and 100% non-federal activity out of so-called “payroll escrow” accounts, which in some ways
resemble allocation accounts.’ However, we do not belicve that these pending audits affect the
legal analysis in thig case. We do not understand the Commission to have expressed any views
as to the regulatory requiremcnts for artual uiiacatian accounts, which were not at issue in either
the GFEC nudit ar the MG)FLP audit, or as to the regulatery reaniremchts for the paynient of
allocahle expenses fromn federal acconnts for committees that choose to pay their allocable
expenses in that method. As noted ahove, to our knawledpge, the allocatian acceunt here was en
actual allocation account established pursuant to 11 C.F.R. § 106.7, and not as a payroll escrow

3 Specifically, the two commitiees in quaetion gstablishod payroll escrow accounts to ease their
administrative payroll processing burden. The payroll escrow accounts were funded by transfers from the
committees’ federal and non-federal operating accounts. The committees then made 100% federal, 100% non-
federal, and allocable payroll disbursements for salary and taxes from the payroll escrow accounts. The committees
did not disclose any non-federal activity associated with the payroll escrow accounts. In the GFEC audit, the
committee assexicd that its payroll escrow acaount was mreishur a fedendi aceount rror an atfocation accannt, and thus
stated that it was net required to repart the aecount’s non-federnl activity. In response ta the Audit Division’s
Recoromansdation Mamorandum in that case, three Commissianers voted to zcmalude that the eammittee’s payroll
escrow account “did not violate the Act or Commission regulations” because it was “not an allocation account
established pursuant to 11 C.F.R. § 106.7 to pay for allocable activities, but rather was a pass-through escrow
account established to accommodate GFEC’s payroll vendor and used for non-allocable disbursement . . . and the
‘functional equivalent’ of an allocation account is not a cognizable legal concept under the Act or Commission
regulations.” See Motion #1, Proposed Audit Division Recomnnendation Memorandum on the Georgia Federal
Elections Committee (A07-14) (Mar. 3, 2011). While {hat motion was not adopted, the Commission voted
unanimously to not require the Georgia comunitze to “further ametni its reports in relation to the transactions
involviag thy payruil.escrow acecount.” See Motion #4, Prapoted Audit Divisien Recommpsidation Manoramium on
the Geargia Federal Elections Committee {A07-14) (Mer. 3, 2011). Our eomuments an the proonsed IAR on MDFLP
conclude shat it is unclear whathor tie MDFUP*s payrali eserow accaint is egally distinguishable fium the payroll
escrow aceaunt in the GFEC audit, and recazomend that the Audit Division 1eise the issue in the cover memorardum
that forwards the audit report to the Commission. See Legal Analysis Memorandum tn the Audit Division, Proposed
Interim Audit Report on the Minnesota Democratic Farmer-Labor Party (LRA 835) (July 11, 2011).
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account used exclusively to pay salary and taxes. Instead, it appears that this was an allocation
accnoat that was simply nrmsmeanaged.

III. FINDING 3 (DISCLOSURE OF DISBURSMENTS)

We understand that the Committee reported a number of expenditures out of its federal
accounts as Federal Election Activity (“FEA”) on Schedule B, Line 30(b), but did not report
these expenditures as being on behalf of one or more clearly identified candidates. In response
to pre-audit Requests for Additional Information (“RFAIs”) from the Reports Analysis Division
(“RAD”), the Committee indicated that these expenditures were related to absentee ballots and
get-out-the-vote (“GOTV”) activity ard were not made on behalf of one or more clearly
identified candidates. During audit fieldworie, the Cammntitiee pravided the Audit siaff with the
saran respensc, and provided themt with a file of printed matarinin and robocall serints that the
Committea claimod waroc attributable to the expenditures in question. Some, but not all, of these
printed materials and mbocalt acripts identify one pr more clearly identifiad candidates, and
many contained voter registration infoarmation. The Audit staff, however, was unable to tie the
printed materials and robocall scripts provided by the Committee to any specific invoice or
expenditure for review.

Finding 3 of the proposed IAR concludes that $2,626,468 of these expenditures reported
by the Committee as FEA were missing the identification of a specific candidate supported or
opposed. The proposed IAR, however, does not explicitly state that the Audit staff was unable to
tie the printett materials pmvided by tite Committee to any specific invoice or expanditure for
review.

FEA means four types of federal expenses that meet certain requirements: (1) voter
registration activity within 120 days of the federal election (“Type I FEA™); (2) voter
identification, generic campaign activity, or GOTV activity in connection with an election where
a federal candidate is on the ballot (“Type Il FEA”); (3) a public communication that refers to a
clearly identified federal candidate and promotes or supports or attacks or epposes (“PASC”) a
federal candidate (“Tyne I FEA™); or (4) services of a state or local party committee employee
who spends more than 25% cf comnponsated time turing a menth on antivities in conneotion with
a fednml eleotion (“Type IV FEA”). See 2 U.S.C. § 431(20); 11 C.F.R. § 160.24. Not all of
theae typea of FEA aroc made on behalf of a specific candidate, and some may qualify for
exemptions. See 11 C.F.R. §§ 100.24, 100.149, 300.36.

Therefore, we do not agree that there is sufficient information to conclude that all of these
expenses were missing the identification of a specific candidate supported or opposed. In
particular, we note that while Type 1 and Type II FEA that does not refer to a clearly identified
candidate may be paid with a mixture of federal and Levin funds, a state committee always has
the option of paying for such generic activity with 100% federal funds, and if it does so, there
obviously is m specific cantidate to idertify as supported or opposed. See 2 U.S.C. §
441i(b)(2)(B)(3). More information than we have here is needed to aupport un audit finding that
an expense was made on behalf of one or mero clearly identified candidates and must be
discloeed a= such. If the expenses were for pubdc commuurications that referred to a clearly
identified candidate for federal office, and pramoted, supported, attacked, or opposed a candidate
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for that office, they would be Type III FEA, and the Committee would be required to report the
idontification of the sgecific cnndidate supported or apposed. See 2 U.S.C. § 431(20); 1t C.F.R.
§§ 100.24, 104.17(a). But since the materials provided by the Committen cannot be tied to any
specific invoice or expenditure for review, it is not possible to exaniine each expense to
determine whether it was properly reparted. Without this link, it would also be difficnlt to
determine whether the reported expense constituted Type II FEA for voter identification, generic
campaign activity or GOTV, or whether any exemptions apply. See Legal Analysis
Memorandum to the Audit Division, Proposed Interim Audit Report on the Maine Republican
Party (LRA 817) (Dec. 17, 2010); Legal Analysis Memorandum to the Audit Division, Proposed
Audit Divisien Recommendation Memorandum on the Kansas Republican Party (LRA 801)
(Oct. 5, 2010).

To address this situation, we recommend that Finding 3 of the proposed IAR clarify that
the Audit staff was unable to tie the printed materials and robocall scripts provided by the
Committee to any specific invoice or expenditure for review. We also recommend that the
expenses for printed materials and robocalls that are unavailable for review should not be
categorized as FEA made on behalf of one or more clearly identified candidates. Instead, they
should be treated in the report as a separate category of apparent federal expenses for which the
Committee has not provided sufficient documentation to clarify that the disbursements were
propetly reported. This approach is consistent with cur advice conceming similar undocumented
expenses in the Maine Republican Party audit and the Kansas Republican Party audit. See Legdi
Analysis Memorandum to the Andit Division, Pmposed Intorim Audit Report nn the Maiue
Republican Party (LRA 817) (Dec. 17, 2610); Lagal Analysis Memorandom to the Audit
Division, Proposed Audit Division Recommendatinn Mamorandum on the Kansas Republican
Party (LRA 801) (Oct. 5,2010). Becanse this audit is only at the IAR stage, the Committee may
help resolve this issue by providing information from its vendors or other sources that will tie the
printed materials and robocall scripts to specific invoices.




