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December 9, 2012

Mr. Tom Hintermister
Assistant Staff Director
Audit Division

Federal Election Commission
999 E Street, NW
Washington, DC 20543

Re: Further Response to Final Audit Report for the 2007-2008 Election Cycle for
~ Califormia Republican Party, C#000014590

Dear Mr. Hintermister:

The California Republican Party (CRP) responds further to the FEC Audit Division’s
Draft Final Audit Report of the 2007-2008 election cycle (“Audit Report”). The FEC granted the
CRP an extension of time to file this response to December 10, 2012.

The CRP’s response and that of Strategic Fundraising, Inc. (“SFI”) are enclosed in this
transmittal. Both the CRP ani SFI respond to the suggestions in both the Amdit Division Report
and the General Counsel’s Report that accompanied it that the CRP and SFI could provide
further information to successfully challenge the Audit Report’s finding that CRP and SFI had
not engaged in commercially reasonable efforts consistent with regular business practices to
resolve CRP’s debt to SFI, thus making the SFI debt potentially an illegal, excessive corporate

" contribution to the CRP.

The CRP’s previous response to the Audit Division’s Preliminary Audit Report addressed
in some detail the facts and circumstances bases for our contention that SFI made commercially
reasonable efforts to collect the CRP debt, and that the SF1 and CRP contractaal relationship,
from the initial contract to the negotiated settlement that resulted in CRP paying off the debt in
early 2009, was regular and in the ordinary course of business.
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As the CRP noted in-its preliminary response last March, “In July 2008, the CRP and SFI
negotiated an agreement that (1) resolved disputes about billing items; (2) negotiated a set aside
of SFI-generated tele-fundraising receipts that were dedicated and credited to pay-down of the
CRP debt; and (3) extended the SFI-CRP fundraising agreement into 2009-2010. SFI continues
to this day as the CRP’s tele-fundraising vendor.” We emphasized, “the CRP along with SFI -
strongly disagrees that SFI failed to make commercislly-reasonable efforts to collect the CRP
debt, or that CRF considered the SFI’s extension of debt to be a contribution by the corperation.”

uestions Rajsrd by Audit Divinion’s nmd General Counsel’s Reparts

The Audit Divisica’s and General Counsel’s Reports seem ta give less emphasis to the
fact that, in a difficult set of circumstances, the parties worked their way to a full and final
resolution of the debt issne. The Reports raise several questions about the effect to SFI, such as:

(1) Did the “no risk guarantee” in the SFI/CRP agreement result in actual financial losses
to SFI? No. (Answer demiled below)

(2) Did SFI get paid in full? Yes. (Answer detailed below)
(3) Did SFI make a profit? Yes. (Answer detailed below)

SFI can and has addressed these issues separately. The CRP’s responses to those
questions are as follows:

(1) No Actual Financial Losses to SFI. Given that fundraising prospecting is
designed to develop a useful list of donors that the telemarketer will contact on a regular,
pericdic basis to solicit funds, looking at the profit and loss statement alone does not tell the full
story. The telemarketer and the client, in this case the CRP, were building a working asset.
Nevertheless, the CRP believes that SFI did not suffer actual financied lessuos from the “no risk
guarantee.” As tae Reports noted, these types of “no risk guarantees” are not unusual in the
fundraising business. We believe this element af the CRP/SFI agreement was commonplace and
in the ordinary course of business.

(2)  SF] Effectively Paid in Full. SFI was paid nearly in full for the amounts it had
initially billed for services, and subject to the consideration. of extension of its telemarketing
contract for 2009-2010, this was full and adequate consideration for which SFI was fully paid.
Incidentally, SFI continued to pruvide telemarketing services to the CRP for the 2011-2012 cycle
as well. The CRP paid SFI the following amounts during the 2009-2010 cycle and to date in the
2011-2012 cycle for these services that were ttirectly attribuiablv to the efforts of both parties to
mnintaiu their retationship arising from the 2008 settlement. '
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2009 - $ 1,053,527.73
2010 - $1.031,143.59
TOTAL - $2,084,671.32
2011 - $ 462,329.67
2012 - $ 511.080.35
TOTAL - $ 973,410.02

The CRP/SFI settlement in 2008 provided essentielly &s follows: SFI agreed to waive
accrued interest on the unpaid balances, subject to the CRP’s agreement (a) that it would meet its
obligations to pay tha balance of amounts outstamding or that wauld be accrued in the
fundraising efforts that SFI and CRP undertook from the late summer of 2008 through the
beginning of 2009 to extinguish the past debt, and (b) that the CRP and SFI were to negotiate an
extension of the fundraising agreement for the 2009 and 2010 cycle. The settlement agreement
provided that if CKP were unable to meet conditions (a) and (b), the full amount agreed to be
walved would become due and ewing again. The parties also agreed that for future fundraising,
the CRP was responsible tc pay all the net fundraising dollars from that fundraising to SFI, on a
weekly basis, that would be payable in full within five days. New donor prospecting was subject
to a met dollar paymenti to SFI, due int 28 days. If CRP ware to fail tn maet thess pay-as-yeu-go
aitengements, the full amount of intereat foregane, plna interest that woudd have accmed, would
again become due and payable. This mutualiy-agreed upon caerot and stick approach was
successful.

(3)  SFI Made a Profit. Based upon its additional submission, SFI believes that it
made a profit, and continues to make a profit on its fundraising relationship with the CRP. The
CRP believes that the best evidence of that is that the relationship has continued, as noted above,
for another four years and nearly 3 2 years after the settlement was reached and the CRP
extinguished its 2007-2008 debt to SFI. Wers SFI not to have had a profitable relationship with
the CRP, that relaiionship wouitt havie ended, as SFI retmned the contractued right to terminate.
Instead, SFI pursoed a mutuatly-satinfnctary settlement for which the CRP paid off the balance
as agreed fe by the parties (as outlined above), and the parttes have renewed their contraetual
relationship twice, once for the 2009-2010 cycle and again for the 2011-2012 cycle.

CRP’s Cancerns Abqut the FEC’s Inquiries

Having responded to these questions, the CRP strongly believes that in the context of this
extraordinary situation it faced, the FEC should consider procedures and tests for evaluating debt
settlements for ongoing entities somewhat differently than it does for committees that do not
have continuing existence or debt settlemants in the ocontmtt of extraordinary sitnations.
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Political party committees, unlike most candidate committees, expect to have continuing
existence and not “go out of business.” The FEC’s debt settlement procedures contemplate thata’
political committee such as a principal (candidate) committee formed to accept contributions and
make expenditures in connection with a single candidate’s federal election campaign, will
conclude its campaign activities, pay its debts and dissolve. If it cammot pay its debts, the
committee must follow prescribed FEC proecedures to satisfy the Commission that it has made
reasonable efforts to ssttle those debts with weditoro.- The FEC then blesses those effarts hy
granting teunination notwithstanding that some debis are not paid in full.

Committees with ongoing axiseznce are different, and of those with continuing existence
(SSFs in particular), can be distinguished from party committees. SSFs very seldom would face
the situation party committees face because they have a fairly stable, ongoing source of income
and controllable (discretionary) expenses. While it may be contended that a political party
committee also can simply pull in its horns or shut down its business, as SFI has noted, a
political party must fundraise to live, and its fundraising is affected by external conditions, some
of its making and some niot. For if SFI’s débts were not paid in a timely meanner, so also other,
smaller CRP creditors faced similar circumstances. Would the FEC consider whethee each of
these vendars had “suilared loss” from: special features of their contiactual zelationshine, got piid
in fuli, or made a “profit” over.a specified time period of the contrmct, where the parties had
reached an arms-length commercially reasanable sattlement to resolve the debt? Even a non-
corporate vendor could face the possibility of having been deemed in the 20/20 focus of a
subsequent audit to have made an “excessive” contribution. If so, every committee would be
forced to confront whether FEC oversight of its attempts to recover could result in an
enforcement penalty that would make simply folding its tent preferable to the risks and costs of
trylng to work out a settlement with vendors to enable it to keep its doors open, to fulfill its
function as a political party under our electoral system.

When a palitical party commsittee with continuing edstence fails imp a seriaus
fimdraising trangh, leaving not anly major but evan minar creditams unpaid, (as happened to the
CRP in the circumstances outlined at pp. 2 - 4 of the CRP’s March 2012 submission),
forbearance with respect to enforcement should be considered. '
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CONCLUSION

For the foregoing reasons, and on the basis of the additional information submitted By
CRP and SFI, CRP respectfully requests the Commission to amend Finding No. 2 ‘and not to

5 RS =

les H. Bell, Jr.
General Counsel
California Republican Party

Enclosure

1001.01



strategic

FUNDRAISING

Tom Hintermister, Assistant Staff Director, Audit Division
Federal Election Commission -

999 E Street, NW

Washington, DC 20543

December 6, 2012

Re:  Dinft Final Audit of 2007-2008 Election Cycle for California Republican Party,
C#000014590

Dear Mr. Hintermister :

On behalf of Strategic Fundraising, Inc. (“Strategic") of St. Paul, Minnesota, this letter is in
regard to the Draft Final Audit Report of the FEC concerning the alleged extension of credit by
Strategic to the California Republican Party (“CRP").

The Summary on ‘Finding 3’ is sinply nat uccurate snd is contmdicted by thn fauts of the
situatinn, the end result and even withii tha Audit staff’'s own ‘Facts and Analysis’.

In the Ordinary Coysse of Business section, it is noted that ‘safeguards propored by the
Commission have included requiring advance deposits by a committee to reimburse vendors for
‘potential shortfalls, limiting the term of the contract or allowing vendors to terminate the contract
early and demand full payment. The CRP has bylaws that fasbid it from entering into agreements
that span across two board terms essentially limiting the contact to approximately two years.
Additionally as part of our standard fundraising agreements with all clients both political and non-
profit, we include a termination clause that either party can execute for any reason.

The Commission norrectly nokes that ‘3FE was not respansihile for the “caging” of
contahutinns’. It was not/is nat the case ef ‘the conmittee retainfed] contribution proceexds while
giving up little, or assumfing] little to ro risk with the vendor bearing all, ar neacly all the risk’, All of
Strategic’s fundraising agreements both verbal and written give SF1 the control over ‘risk’. While
some fundraising/donor axquisition is low morgin work, it goes withaut saying that theough our 20
years of experience we are able tc avoid ‘lasing money’.

The Commission's conclusion on this section that without additional information SFI did
not extend credit to the CRP in its ordinary courve of business is without basis and is contradicted By
the fact that the CRP was able to fusiraise out of the finsucial situatiun and pay off its batlance owed
to SIL .

In the Commezgially Raasanable Fibt Gollestion section, the Commisaion notes that it
determines that these attempts are commercially reasonable if the vendar has pursued its remedies as
vigorously as it would pursue its remedies against a non-palitical debtor in similar circumstance, As
we documented in our March 2012 response to the Interim Audit Report, we recently had a large,

7591 Ninth Street North, St. Paul, MN 55128 = Phone: 651.649.0404 - Fax: 651.649.0424
www.strategicfundraising.com



national non-profit 501(c)(3) that found itself in a similar situation. Our contracts with our clients
forbid us from disclosing confidential infarmation regarding the relationships unless ordered by a
Court should it come to that. Fortunately, their outstanding balance has alsa been paid off under a
similar verbal agreement.

Othar dacumantatinn to demonstrate SFI's full efforts to collect the debt is difficult to come
by as this occurred 4-5 years ago, the CRP staffand treasurer involved have moved on and our CEO
at the time has since retired. I was mew to SFI in mid 2008 so I persanully had iimited inteructions
with the situation until after the vserbai rayment phen was agreed to. idike A, our Political
Aceount Diractor, located srveral emnils fiom the timeframe and those ara enclosd.

I was able to locate a response from our CEO to the CRP legal team that noted ourlong
standing ‘billing’ practices. It is noted below and was aiso detailed in my March 2012 response to the
Interim Audit Report. The full response is enclosed.

3) Thevest majority of all sscounts payable due 10 Girategic are ior clalivd, contraciielly agyesd upo
Wnln:vdomum\wm mm?n%n.mmmwml ;mgomdlu
normal, par iransaotion, sagihg am . Thess charges ese conslster with he bngstanding
and mutually «wudumn mm practass Ihal have bean in plaoe thrcughout meet of
out fourteen yoer relalionihip whih the CRP. Fulhoﬁmo». ol suppbiting dutall selated b cur
fundialsing 1osulis, parioimance ani costs - alo he oesh receipts which suppent oty bwoking
is (and has alwaye been) aveilakis 1o the CRP, GHP necoivas detallad weok Imolm
with monthly sttements lrom ws. We also provide the CRP (sivel ol i cllenis) with oommh-ndu

dally, weehly arrd Year-to-Dabe fundreising performences, Riing sumwniasy and open involce reparts via

our yisin. Sumtegic hm dwmys buewn, and coniinuss to b wesy mopersiive i provicing wig and
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The Assegsmient by the Augit Staff section states timat we did not provide ether ‘examples’ of
client contracts or a1y supporting documentation to verify that tire ‘exclusivity clause’ is common
place; however, as I previously noted, we are bound by strict confidentiality clauses from our client
both political and non-profits. I am including a recent contract with a candidate that lost his election
this year. It is similar to our other cantracty but slightly diffexent beecanizn it was for a candidate
committee,

The Commission Audit staff goes onto note they the *break even guarantee’ and ‘exclusivity’
clause ase ot unusaal and the provision that the CRP ‘retained cositribution proceeds while giving
up little, ur asuming lithie to mo risk’ is also pot unuoml, Thie assumption by the Conuuissian Augdit
staff drat ‘SFI would lose money on the prospecting calls’ is presumptuous. As part of our agreement
with the CRP we routinely audit the ‘caged’ data to verify every donation is being reported to us
accurately and in & timely fashion ag called for in our contract.

The Commission Audit staff assertian that ‘SFI's effort to convince the CRP to resume the
fundraising program and SFI’s continued provision of services when the CRP had repeatedly failed



to pay raises the question of whether SFI's debt collection efforts were commercially reasonable’ is
proven wrong in the fact that the CRP paid off the debt and is a continued partner of SFIs to this
day. The fact is the plan to pay SFI back with the money SFI helped raise for the CRP worked as
planned. Our experience tells us that ‘withholding of additional services until overdue debts are
satisfied’ doesn’t work. I have been made aware of several state parties having their vendors stop
doing work for them cnly to 1) not get paid, 2) get paid more slowly or 3) end the relationship
permanently. We sought a win-win scdlution anit nchieved it. The Coinmissien vtaff supgesos that
‘infurioation supnoiting tiis coxirntiat by SFI (that we oould funtimise aqut of the dubt) waonid be
precisely the type of information that would desnonstrote thy comnercial reasonableness of SFI's
course’. It does not seem appropriate however to disclose private (to the CRP) and proprietary (ta
SFI) informatian that could/would end up on the puhlic record. Sharing LifeTime Value data,
inception donor counts, renewal rates, fundraising plans, etc does not appear to be in the purview of
the Commission.

Aas the Commission can dgieasly sce, Strategic beliaved at al times that this extension of oredit
wauld further the CRP’s receipt of new funding from new donor acquisition, and the renewal and
reactivation of old donors. The long term relationship we enjoy with the CRP was worth the extra
effort to work out a matually tumeficial payment plan tiat allowed SFI th conthmn: mising fimds for
the CRP. At go time has Strategir intended to maie a eantribution to the CRP’s fedem] naronst by
virtue af its extensian of avedit. The bottom line is that it wurked out, SFI was paid and the
relationship was maintained. '

o

Mark Dixon
Chief Financial Officer

Strategic Fundraising, Inc.



