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In denying the Wilson Committee's Petition for Rehearing, we specifically support
and adopt the proposed Statement ofReasons drafted by the Office ofGeneral Counsel
and contained in Agenda Document #98-66. See Attachment. Based upon a careful and
thorough review ofthe law and factual record pertaining to this request, this Document
clearly and fully explains our reasons for voting to deny the Wilson Committee's Petition
for Rehearing.
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Danny cDonald
Commissioner

AITACHMENT:
Agenda Document #98-66. Governor Pete Wilson's and the Pete Wilson for
President Comminee,lnc.'s Request for Additional Matching Funds - Proposed
Statement of Reasons on Petition for Rehearing (LRA #478)
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February 27, 1998

M~MQRANDUM

TO: The Commission

FROM: Lawrence M. Noble
General Counsel

BY: Kim Bright-Coleman ~i?L
Associate General Counsell

I,
Rhonda J. Vosdingh;:JII .'

Assistant General Counsel

Andre G. Pineda
Attorney lc,-,

SUBJECT: Pete Wilson for President Committee, Inc. ­
Procedures Regarding Petitions for Rehearing
(LRA#478)

On February 25, 1998, Benjamim L. Ginsberg, on behalfofhis clients, the Honorable
Pete Wilson and the Pete Wilson for President Committee, Inc. (collectively "the Committee"),
made an oral presentation before the Commission with respect to a Commission detennination
that the Committee repay $29.861 to the United States Treasury. The Committee requested the
oral presentation to elaborate upon the matters discussed in its response to the Commission's
audit report on the Committee dated October 29, 1997.

During the oral hearing, Mr. Ginsberg stated that the Committee's Petition for Rehearing
dated November 17, 1997 (~'the Petition") made in connection with the Committee's request for
additional matching funds had not yet been considered by the Commission. He further infonned
the Commission that the Committee desires an oral hearing with respect to its Petition. I

The Office ofGeneral Counsel is currently drafting a statement of reasons analyzing the Committee's
Petition, which this Office anticipates will be circulated to the Commission shortly.
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Oral hearings are part ofthe Commission'5 procedures with respect to repayment
determination disputes. 11 C.F.R. § 9038.2(c)(2)(ii). The CommisSion's regulations do not,
however, provide for oral hearings regarding the Commission'5 detenninations ofcommittee's
entitlement to matching funds. 11 C.F.R. §§ 9034.5(g) and 9038.5(8). Accordingly, the
Committee does not have a right to make an oral presentation with respect to its Petition.

This memorandum is being sent OD an informational basis. Ifyou have any questions,
please contact Andre G. Pineda at (202) 219-3690. As ofMarch 2, 1998, the telephone number
will change to (202) 694-1650.
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RECOMMENDATIONS

The Office ofGeneral Counsel recommends that the Commission:

1. Grant the request ofthe Pete Wilson for President Committee, Inc. to
make an oral presentation as provided at 11 C.F.R. § 9038.2(c)(2)(ii);

2. Schedule the oral presentation for the end ofJanuary or early
FebnJary 1998; and

3. Approve the appropriate letter.

Attachment
Pete Wilson for President Committee, Inc. response dated October 29,.1997
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TO:

FROM:

BY:

SUBJECT:

November 20, 1997

The Commission

Lawrence M. Noble
General Counsel 0

Kim Brigbt-Coleman \~
Associate General Counsel

Pete Wilson for President Committee, Inc. - LRA #478
Withdraw Report and Resubmit

This Office is withdrawing the Pete Wilson for President Committee, Inc. ­
Request for Oral Presentation Report dated November 18, 1997, which was inadvertently
circulated on 72 hour tally vote. Our intention was to place this document on the Open
Meeting Agenda for December 4, 1997.
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TO:

THROUGH:

FROM:

By:

. Noble
General unsel

Kim B· t-Colemant~
Associ General Counsel

I

Rhon 1. Vosdingh C-O/
Assistant General Counsel

Andre G. p~~;.
Attorney ''k ~

\

SUBJECT: Pete Wilson for President Committee, Inc. ­
Request for Oral Presentation (LRA #478)

On October 29, 1997, the Pete Wilson for President Committee, Inc. ("the
Committee") requested the opportunity to address the Commission in open session in
connection with its written response to the audit report and the initial repayment
detennination as provided in the Commission's regulations at 11 C.F.R.
§ 9038.2(c)(2)(ii) (1997). See Attachment The Office ofGeneral Counsel recommends
that the Commission grant the Committee's request for an oral presentation and schedule
the presentation for the end ofJanuary or early February 1998.

The Commissiont s regulations provide publicly funded candidates with the
opportunity to respond to an initial repayment determination by submitting written legal
and factual materials to demonstrate that no repayment, or a lesser repayment, is
appropriate. 11 C.F.R. § 9038.2(cX2). A candidate may request an opportunity to
address the Commission in open session. 11 C.F.R. § 9038.2(c)(2)(ii). The candidate
should identify in his legal and factual materials the repayment issues he or she wants to

,
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Pete Wilson for President Committee, Inc.
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Page 2

address at the oral hearing. ld The Commission may grant this request by an affmnative
vote offour ofits members, and inform the candidate ofthe date and time set for the oraJ
presentation. Id

The Committee has requested an opportunity to make an oral presentation to
elaborate upon its position with respect to the Commission's initial repayment
determination made pursuant to 26 U.S.C. § 9038(b). Specifically, the Committee
"disputes strenuously the repayment for expenditures by the [ ] Committee for
fundraising and administrative costs which the Commission maintains were expenses of
the Compliance Committee.,,1 Attachment at 1.

The Office ofGeneral Counsel believes that an oral presentation may assist the
Commission to reach a final repayment determination. Accordingly, this Office
recommends that the Commission grant the Committee's request. Should the
Gommission approve our recommendation, the Office ofGeneral Counsel proposes that
procedures similar to those used for previous presentations in past election cycles be
followed. Pursuant to these past procedures, the 'Office ofGeneral Counsel will prepare
an analysis ofthe issues presented prior to the date ofthe presentation. This analysis will
be provided to the Commission and to the Committee. In addition, this Office will
prepare an agenda document containing materials relevant to the Committee's oral
presentation.

At the presentation, the Chairman will make an opening statement. The
Committee will then be allocated an amount of time in which to make an a presentation
on the issues raised in the legal and factual materials submitted by the Committee.
11 C.F.R. § 9038.2(c)(2)(ii). Consistent with oral presentations in the 1992 election
cycle, this Office recommends that the Committee be given 30 minutes for its
presentation. See Memorandum to Commission dated August 8, 1994 on Wilder for
President Committee, Inc. - Request for Oral Presentation. Following the presentation,
individual Commissioners, the General Counsel, and the Audit Division may ask
questions. 11 C.F.R. § 9038.2(c)(2)(ii). The letter to the Committee will inform the
Committee of these procedures and also state that any additional materials the Committee
may wish to have the Commission consider should be submitted to the Office ofGeneral
Counsel within five (5) days following the presentation.

The Committee does not dispute, however, the stale dated check fmdinp pertaining to it or the
Pete Wilson for President Compliance Committee, Inc. As a result, the Committee included checks with its
written response made payable to the United States Treasury for the amounts specified in the Audit Report.
Jd
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DATE &TIME OF TRANSMITTAL: Tuesday. November 18.1997 4:00

BALLOT DEADLINE: Friday. November 21. 1997 4:00

COMMISSIONER: AIKENS, ELLIOTT, McDONALD, McGARRY, THOMAS

SUBJECT: Pete Wilson for President Committee, Inc. ­
Request for Ora. Presentation (LRA #485).
Memorandum to the Commission dated
November 18, 1997.

( ) I approve the recommendation(s)

( ) I object to the recommendation(s)

COMMENTS: _

DATE: _ SIGNATURE: _

A definite vote is required. All ballots must be signed and dated. Please return
ONLY THE BALLOT to the Commission Secretary. Please return ballot no later
than date and time shown above.

FROM THE OFFICE OF THE SECRETARY OF THE COMMISSION
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The Honorable John Warren McGarry
Chairman
Federal Election Commission
999 E Street. N.W.
Washington. D.C. 20463
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RE: Dispute of Repayment Determination Finding for the Pete Wilson for President
Committee, Inc.

Dear Mr. McGarry:

By this submission. filed pursuant to 11 C.F.R. § 9038.2(c)(2). the Pete Wilson for

President Committee. Inc. ("Committee") disputes the amount that the Commission detennined

should be repaid to the United States Treasury. Specifically.. the Committee disputes strenuously

the repayment for expenditures by the Primary Committee for fundraising and administrative

costs ~'hich the Commission maintains were expenses afthe Compliance Committee.L The

Comminee does not dispute the repayment findings for stale dated checks for either the

1..7; .·.':P"~TT__/;...........--
I .~~.L-

This issue is muddied It present because the Committee's "entitlement to additional marching funds IS sull
under Commission consideration. As such.. die outcome of thai declSion could impact on the above ~oco
prnenwlon." Repon of the FEe Audit Division at 21. Penclinl the outcome of this consideration by the
CommiSSion and the release ofa Seatement of Reasons. the Commiate reserves the right to dispute the
determination ofntt outstandina campaip obliplaons.. and, specifically. the issue oflhe Committee's
qreement with AT&T reprdinl the telephone system the Committee used while Governor Wilson was an
active candidate for President. Because the Audit Report does noc call for any repayment based on the AT& T
arrangement. that issue and any impact that may have on the NOCO. is nor ripe for discussion until the
Commission determines the Committee's request for additional matchl"1 funds and releases a Statement of
Reasons.

:,...,.
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PATTON BOGGS. L.L.P.

The Honorable John '~iarren McGarry
October 29. 1997
Page :!

Comminee or the Pete Wilson for President Compliance Comminee.lnc.;' Checks from each

committee representing the repayment amounts are attached.

This letter also constitutes a request for an opponunity to address the Commission. as

provided under 11 C.F.R. § 9038.2(c)(2)(ii). We further understand that under the Commission's

regulations, this will suspend the repayment date for the Committee until the Commission

completes its administrative review.

The Audit Repon contends that the Committee did not submit evidence demonstrating

that the expenditures at issues were qualified campaign expenses. The Committee did. and this

statement crystallizes the problem with the Audit Report's position. The expenses involved were

all qualified campaign expenses for the simple reason that all the expenses involved were

legitimate funclraising expenses of the Primary Committee. The truth that the Audit Repon seeks

to avoid addressing is that all the solicitation costs incurred were done to benefit the Primary

Comminee. These solicitations were for the Primary Committee. Any mention of the

Compliance Committee was incidental. Each and every one of these solicitations would have

been undertaken if the Compliance Comminee had not been mentioned or did not exist. Not

mentioning the Compliance Committee in the letters would not have changed their cost one cent.

Any mention ofthe Compliance Committee in the Primary Committee solicitations came

about because of the Regulation's plain wording that a candidate may establish a general election

_. ------ ----
;. On February 21. 1997. check number 1369 (anached) cleared the Pete Wilson for President Compliance

Committee. Inc. account The Comphance Committee repayment amount is Idjusted accordinal)'.

I
L7':!.~~--~_...--

F...: .._..,;' r.,~ I
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PATTON BOGGS. L.L.P.

The Honorable John \\-·arren ~1cGarry

October 19. 1997
Page 3

legal and accounting comminee ("GELAC") "prior to being nominated or selected as the

candidate of a political pany for the office of President or Vice President of the United States. II

11 C.F.R. § 9OO3.3(a)(I). The mailings were paid for solely by the Comminee because

11 C.F.R. § l02.9(eX2) also requires any candidate who raises GELAC funds pursuant to the

Regulatio~ but does not receive the Presidential or Vice Presidential nomination. to return (or

have redesignated) all of the funds collected by the GELAC. Thus, the Committee followed the

directives of the Regulations. and is now being penalized by the Commission for it.

If the Compliance Committee had paid for any ofthese costs, the Commission would

now be charging that the Compliance Committee improperly underwrote the costs of the Prima.ry

Committee. And it would be requiring repayment ofall the Compliance Comminee funds spent

on the mailings. Faced with Reg~ationspermitting the raising ofcompliance funds before the

nomination and requiring a losing candidate to repay all monies raised. the Wilson Committee

obviously had the Primary Committee pay the entire costs. By its interpretation. the Commission

has left no way for a Committee to do what the Regulations permit it to do. The Commission

voted to continue GELACs, but here adoptS a position that effectively undercuts that decision.

Despite the attempts of the Audit Repo~ there is no denying that this ruling has created a

conflict between the ReaulatioDS. It cannot be correct that exercisiDa a right pennitted by one

regulation causes a violation ofanother. It does not suffice to maintain. as the Audit Repon

does. that following a regulation "may hold potential hazards". The Audit Repon's citation to
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PATTON BOGGS, L.L.P.

The Honorable John Warren McGarry
October 29. 1997
Page 4

11 C.F.R. § 9034.4(b)(3) is misplaced for two reasons. First. the Regulation applies to a vel)

different context - a primary committee \\i1ich improperly reduces the expenses of a general

election committee - which is not applicable here.Jt Secondly, the regulation refers specifically

to "expenses incurred ... for property~ services~ or facilities". But the issue here concerns the

costs of mailing out a solicitatio~ and not "property, services or facilities". Accordingly, the

regulation cited by the Audit Report is misplaced.

SOLICITATIONS

The Committee urges the Commission to actually look at what the Audit Repon calls a

"solicitation". See Exhibit 6. Wilson Committees Response to Exit Conference Memorandum.

Jan. 21. 1997. There is no soliciwion for the Compliance Committee. The~ words about the

Compliance Committee are:

Also, enclosed is my/our conuibution in the amount of$ to "Pete Wilson for
President Compliance Fund." (The maximum contribution ofS1.000 per person may be
made in addition to your contribution to the Presidential Committee).

This fleeting reference is not a "solicitation" within any generally accepted meaning of the word.

The dictionary defines a "solicitation" as fta try to obtain by entreaty or persuasion: petitioning

persistently." Only in a game of"Iotteha" by the Commission could the words in the Primary

Committee mailin& be called a "direct solicitation of funds".

1. It also cannot be correct to invoke 11 C.F.R. § 9034.4(b)() to ....ue that these were expenses used to "benefit
the candidate's Jeneral election campatp", The Wilson committee did not have Ilcneral election campal,n.
so thiS could not "benefit" it. of

..-..... "'~:"~·:tT _----~­Ii ... ••• ,,~..., ,
'-'r ('t~ _--.·..1_:.: -_.-:.--
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PATTON BOGGS. L.L..P.

The Honorable John \Varren !vlcGarry
October :29. 1997
Page 5

In the multi-page mailings at issue. the only reference to the Compliance Committee is on

one line ofan accompanying response device.

The only language referring to the Compliance Committee in any of the Primary

Committee's mailings comes in the CODtext ofsolicitations for the Primary Committee. The

events are all for the Primary Committee. The description in the materials is about the Primary

Committee. not the Compliance Committee.

The Audit Repon also mistakenly aJ'IUe5 that the fact of receiving funds into the

Compliance Committee demonstrates that there was a soliciwion. In addition to not being able

to show the plain language ofa solicitation. this argument is flawed. That only 8.3 percent of the

people who gave to the Compliance Committee did not give to the Primary Committee indicates

that there was not a separate solicitation. or any solicitation. for the Compliance Committee

",·ithin any plain meaning of that word. What it does show is that individuals who knew the law

knew they could give to a GELAC. and they did. It is similarly misplaced to explain this plain

fact by mainlainina that a "poor response rate" is responsible. If this bad been a ·'solicitation".

then logic would dictale that the response rate for the Primary and Compliance Committees

should have been roughly the same. Instead. they were offby a factor of 10. indicating that there

"--as no "soliciwion" for the Compliance Committee that would mae!' the disqualification of

any expenses by the Primary Committee.
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The Honorable John \\:"arren McGarT)'
October :!9. 1997
Page 6

As this argument demonstrates. the Committee disputes the 13.94 percent repayment

figure used in the Audit Repon.

For the reasons set forth above, the Wilson for President Primary Committee requests that

the Commission determine a lesser repayment as set forth above.

BLG/jmt

L.:~':'~~~T _---~--­.;
Paes '=. 01' _--
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Direct inquiries to:
202·331·2737

Franklin National Bank
1722 Eye Street N W
Washington DC 20006
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Business Checking Account

Account number
Tax 10 number
Enclosures
Avg collected balance

CHECKS
Number Dete
1369 02-21

1013873512 Beginning balance
88-0353701 Total additions

1 Total subtractions
$67,278.00 Ending beI.nee

Amount
1,000.00

$67,563.93
.00

1,000.00
$86,563.93

Amount

DAILY BALANCES
De,. Amount
01·31 67,563.93 02-21

Amount
86,563.93

Amount

,
I

ThMIt.-ou hN bMIdntI with hMIdin,.,."",1Mttk .i.: .:.!.:::;;'::i!""T ._-_.•
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TO:

FROM:

SUBJECT:

RON M. HARRIS
PRESS OFFICER
PRESS OFFICE ~

.ROBERT J. COSTA -'1'~
ASSISTANT STAFF DIRECTOR
AUDIT DIVISION

PUBLIC ISSUANCE OF THE REPORT OF THE AUDIT DIVISION ON
THE PETE WILSON FOR PRESIDENT COMMITIEE, INC.; PETE
WILSON FOR PRESIDENT COMPLIANCE COMMITTEE, INC. AND
PETE WILSON FOR PRESIDENT AUDIT FINES AND PENALTIES
ACCOUNT, INC.

Attached please fmd a copy of the report and related documents on the Pete Wilson
for President Committee, Inc.; Pete Wilson for President Compliance Committee, Inc. and
Pete Wilson for President Audit Fines and Penalties Account, Inc. which was approved by
the Commission on August 27, 1997.

Informational copies of the report have been received by all parties involved and
the report may be released to the public.

Attachment as stated

cc: Office of General Counsel
Office of Public Disclosure
Reports Analysis Division
FEe Library
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REPORT OF TIlE AUDIT DIVISION

ON THE

Pete Wilson for President Committee, Inc
Pete Wilson for President

.Compliance Committee, Inc.
and

Pete Wilson for President
Audit Fines and Penalties Account, Inc.

Approved August 27, 1997

FEDERAL ELECTION COMMISSION
999 E STREET, N.W.
WASHINGTON, D.C.
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REPORT OF THE AUDIT DIVISION

~ ON THE

9 Pete Wilson for President Committee, Inc
• Pete WUson for President
~5 ~Compliance Committee, Inc.
i and
7
~ Pete Wilson for President

Audit Fines and Penalties Account, Inc.
Approved A1IpIt 27, 1997

FEDERAL ELECI10N COMMISSION
'" E STRt:JiTy N.W.
WASHINGTON, D.C.
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REPORT OF TIlE AUDIT DIVISION
ON

PETE WILSON FOR PRESIDENT COMMl1TEE, INC.;
PETE WILSON FOR PRESIDENT COMPLIANCE COMMl1TEE, INC.;

AND
PETE WILSON FOR PRESIDENT AUDIT FINES AND PENALTY ACCOUNT, INC.;

EXECUTIVE SUMMARY

The Pete WjlsoD for President Committee, Inc. (the Primary Committee) registered with
the Federal Election Commission on April 3, 1995. In addition, the Pete Wilson for President
Compliance Committee, Inc. (the Compliance Committee) registered with the Commission on
April 20, 1995. Finally, the Pete Wilson for PresideDt Audit Fines and Penalty Account, Inc. (the
Audit Fines Committee) registered with the Commission on January 23, 1996.

The audit was conducted pursuant to 26 U.S.C. §9038(a) which requires the
Commission to audit committees that receive matching funds. The Candidate received $1.7
million in matching funds.

The fmdings ofthe audit were presented to the Committees at aconference held at the
end of fieldwork and were addressed in the Exit Conference Memorandum presented on
November 4, 1996. The Committees' responses to those fmdings are contained in the audit
report.

The following is an overview of the findings contained in the audit report.

APPARENT ExnsstVE CONTRlltmONS Bl;sULDNG FROM ST,n AnyANCE AND

EXTENSION OF CREpa Iy It CoMMERC'A', VENDOR - 2 U.S.C. §§441a(a)(I)(A) and (b); 11
CFR §§ 116.5 and 116.3. The exit conference memorandum questioned whether a staff
advance constituted a 528,193 excessive contribution and whether an extension ofcredit by a
commercial vendor constituted a 5213,365 prohibited conuibution. In response, the Primary
Committee aqued that the staffadvance should be considered an ordinary course extension of
credit by a vendor rather than IS a staffadvance. The repon concludes that a contribution
occurred under either analysis. With respect to the commercial vendor, the Primary Committee
contends that no extraordinary extension ofcredit occurred. After considering the infonnation
and explanations provided, the report concludes that the contribution did occur.
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M'SUATEMENTOFFrNANQAJ, Ac;:roon -2 U.S.C. §434(bXl), (2) and (4). The
exit conference memorandwn DOted that both the Primary Committee and Compliance
Committee misstated financial activity on disclosure reports filed for the first four months of
1996. Both Committees filed adequate amended reports dming the·course ofaudit fieldwork.

DISCLOSURE Of DEBTS!OBIJGADONS AND OCCUPADON!NAME OF EMPLOYER -

2 U.S.C. §§434(bX3) and (8). The exit conference memorandum found that Primary Committee
reports ili8dequately disclosed debts/obligations. The Primary Committee filed lfle necessary
amended reports. In addition, the Compliance Committee was found not to demonstrated best
efforts to obtain, maintain and disclose occupation/name ofemployer. The Compliance
Committee has filed the necessary amended reports.

DETERMINATION OF NET 0I1TSTANDING CAMPAIGN OBLIGATIONS 11 CFR
§§9034.S(a) and 9034.1(b). The exit conference memo noted that the Primary Committee had
not received matching funds in excess ofits entitlement. The Primary Committee argued that
an AT&T phone system, which was valued at its purchase price in this analysis, should have
been valued at a lesser amount. The detennining factor was whether the telephone system
became a Primary Committee asset when it was installed, prior to the Candidate's date of
ineligibility, or when the Primary Committee purchased it, well after the date of ineligibility.
During its discussion ofthis matter, the Commission could not gamer sufficient votes to adopt
either position. As a result, no further matching fund payments are anticipated and the
valuation of the telephone system on the NOCO is unchanged.

ApPARENT NON-QUAI"nED CAMPAIGN EXPENSES - COMPIJANCE COMMIUEE

EXPENSES rAID FOR By THE PRIMARy COMMIIT£E - 11 CFR §§9032.9(a), 9034.4(b)(3) and
2 U.S.C. §9038(b)(2)(A). The exit conference memorandum noted apparent non-qualified
campaign expenses in the fonn ofpayments by the Primary Committee for fundraising and
administrative costs incurred by the Compliance Committee. After evaluation ofthe General
Committee's response, the Commission detennined that a repayment to the U.S. Treasury
totaling $29,861 is required.

STAl.E-DATED COMMI1T£E CHECKS - 11 CFR §9038.6. The report states that the
Primary Committee and the Compliance Committee are required to pay to the U.S. Treasury
$32,929 and $63,450, respectively, for unnegotiated, stale-dated checks.
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REPORTOF THE AUDITDIVISION
ON THE

PETE WILSON FOR PRESIDENT COMMI7TEE, INC
PETE WILSON FOR PRESIDENT

COMPLIANCE COMMI1TEE, INC
AND

PETE WILSON FOR PRESIDENTAUDITFINES
AND PENALTIES ACCOUNT, INC

I. BACKGROUND

A. AUDIT AUTHORITY

This report is based on an audit of the Pete Wilson for President
Committee, Inc. ("the Primary Committee") the Pete Wilson for President Compliance
Committee, Inc. ("the Compliance Committee") and the Pete Wilson for President Audit
Fines and Penalties Account, Inc. ("the Audit Fines Committee"). The audit is mandated
by Section 9038(a) ofTitle 26 ofthe United States Code. That section states that "After
each matching payment period, the Commission shall conduct a thorough examination
and audit of the qualified campaign expenses ofevery candidate and his authorized
committees who received payments under section 9037." Also, Section 9039(b) of the
United States Code and Section 9038.1(a)(2) ofthe Commission's Regulations state that
the Commission may conduct other examinations and audits from time to time as it
deems necessary.

In addition to examining the receipt and use ofFederal funds, the audit
seeks to determine ifthe campaign bas materially complied with the limitations,
prohibitions, and disclosme requirements of the Federal Election Campaign Act of 1971
("FEeAJ, as amended.

B. AUDIT COVERAGE

The audit of the Primary Committee covered the period from its inception
April 3, 1995, through April 30, 1996. The Primary Committee reported an opening cash
balance ofS-o-; total receipts of$8,079,187; total disbursements of$7,597,838; and a
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closing cash balance of$481,349.1 In addition, a limited review was conducted through
December 31, 1996, for purposes ofdetermining the Primary Committee's remaining
matching fund entidement based on its financial position.

The audit ofthe Compliance Committee covered the period from its
inception April 20, 1995, through April 30, 1996. The Compliance Committee reponed
an opening cash balance ofS-O-; total receipts of S598,635; totaldisb~ts of
$590,455; and a closing cash balance of58,180.

The audit ofthe Audit Fines Committee covered the~od from the its
first bank transaction, November 30, 1995, through April 30, 1996. The Audit Fines
Committee reported an opening cash balance of$-0-; total receipts of$234,540; total
disbursements ofS-O- and a closing cash balance of5234,54O.

C. CAMPAIGN ORGANlZAnON

The Primary Committee, the Compliance Committee and the Audit Fines
Committee miintained their headquarters in Sacramento, California 1Dltil April 21, 1996.
As of April 22, 1996, all Committee offices were relocated to Alexandria, Virginia.

1. PriIDlQ' Committee

The Primary Committee reaistered with the Federal
Election Commission on April 3, 1995. The Treasurer ofthe Primary Committee from its
inception through July S, 1995 was Charles H. Ben, Jr.. He was succeeded by Mary H.
Hayes, who served through August 10, 1995. The Treasurer from August 11, 1995
through January 30, 1996 was Mark Hoglund. He was succeeded by CoUl1Dey Sakai,
who acted as Treasurer through June 23, 1996. The CUt'I'eIlt Primary Committee
Treasurer, as ofJune 24, 1996, is Renee Croce.

To handle its financial activity, the Primary Committee
utilized a total ofeight bank accounts during various times throughout the audit period.
From these accounts the campaign made approximately 3.500 disbursements.
Approximately 10,500 contributions from 10.200 persons were received. These
contributions totaled $5,474,333.

All rapres ill ibis ..., have been rounded 10 .... nearest dol....

2
AltbauP die Audk Fines ConuniDee filed. V., End Report clilclosinl ill (lDIDCiaJ acaivity
durin. thai~ its Statement o(Orpnization.. DOC received by the Federal Election
Commission until anvary 23, 1996.
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In addition to contributions, the~ Committee
received $1,724;257 in matching funds from the United States Treasury. This amount
represents 11% ofthe S15,455,000 maximum entitlement that any candidate could
receive. Governor Wilson was determined eligible to receive matching funds on August
30, 1995. The Primary Committee made a total of seven matching fund requests totaling
51,725,013. The Commission certified 99.901'0 ofthe requested amount. For matching
fund.pmpo~ the Commission determined that Governor Wilson's candi,*"y ended
September 29, 1995. This determination was based on the date the candidate publicly
announced he was withdrawing from the campaign. The Commission's regulation at 11
CFR §9033.5(a)(I) states that the candidate's ineligibility date shall be the date the
candidate publicly announces that he or she is not actively conducting campaigns in more
than one State. On August 1, 1996, the Primary Committee received its fmal matching
fund payment to defray expenses incurred through September 29, 1995 and to help defray
the cost ofwinding down the campaign. The Primary Committee submitted an eighth
matching fund request on March 3, 1997.

2. Compliance Committee

The Compliance Committee registered with the Federal
Election Commission on April 20, 1995. The Treasurer ofthe Compliance Committee
from its inception through July 5, 1995 was Charles H. Bell, Jr. He was succeeded by
Mary H. Hayes, who served through January 30, 1996. Courtney Sakai became Treasurer
on January 31, 1996 and served as Treasurer through June 23, 1996. The current
Compliance Committee Treasurer is Renee Croce.

The Compliance Committee used two depositories, one in
California and one in the District ofColumbia, and maintained a total of three bank
accounts at various times throughout the audit period. From these accounts the
Compliance Committee received contributions totaling about S589,000 from
approximately 630 persons and political committees. The Compliance Committee also
received approximately 59,600 in interest earned on its bank accounts. The Compliance
Committee made nominal disbursements for bank account fees and corporate taxes. The
Compliance Committee also transferred approximately 230 contributions to the Fines
Committee and refunded approximately 430 contributions to contributors.3

3. Audit Fines Committee

The Audit Fines Committee registered with the Federal
Election Commission on January 23, 1996 and designated Courtney Sakai as its

3
The number orcontributions received (630) does not agree with the total number or contributions
redesignated or refunded (650) because in some instances a contributor would redesignate a
ponion orhis or her contribution to the Audit Fines Committee and have the balance refunded.
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Treasurer. Ms. Sakai served as Treasurer until June 24, 1996, ~ which time the Audit
Fines Committee appointed its current Treasurer, Renee Croce.

The Audit Fines Committee used one bank account
throughout the audit period. From this account, the Fines Committee received
contributions totaling approximately 5234,500, from about 265 persons. Ofthese
contributions, about 230 had been redesignated from the ComplianceCo~, and 3S
were received directly by the Audit Fines Committee. The Audit Fines Committee hu
made no disbursements to date.

D. AUDIT SCOPE AND PROCEDURES

In addition to a review ofthe Primary Committee's expenditures to detennine the
qualified and non-qualified campaign expenses incurred, the audit covered the following
general categories:

I. •The receipt ofcontributions or loans in excess ofthe statutory
limitations (Finding III.A.I.a.);

2. the receipt ofcontributions from prohibited sources, such as those from
corporations or labor organizations (Finding III.A.l.b.);

3. proper disclosure ofcontributions from individuals, political committees
and other entities, to include the itemization ofcontributions when
required, as well as, the completeness and accuracy ofthe infonnation
disclosed (Finding IV.A.2.);

4. proper disclosure ofdisbursements including the itemization of
disbursements when required, as well as, the completeness and accuracy of
the information disclosed;

s. proper disclosure ofcampaign debts and obligations (Finding III.A.3.);

6. the accuracy of total reponed receipts, disbursements and cash balances as
compared to campaign bank records (Findings III.A.2. and IV.A.I.);

7. adequate recordkeeping for campaign transactions;

8. accuracy ofthe Statement ofNet Outstanding Campaign Obligations filed
by the Primary Committee to disclose its fmancial condition and to
establish continuing matching fund entitlement (Finding III.B.1.);

9. the Primary Committee's compliance with spending limitations; and

Page 6



~
~

•o
7
*o
2
5
•1
7
2
2

5

10. other audit procedures that were deemed nc=s~IIY in the situation.

As part ofthe Commission's standard audit process, an inventory ofcampaign
records is normally CODducted prior to the audit fieldwork. This inventory is CODducted
to determine ifthe auditee's records are materially complete and in an auditable state.
Based OD our review it was detenDiDed that the Committees' records were materially
c;omplete. Tha'efore, the audit fieldwork was commenced immediately upcaconclusion
ofthe inventory.

Unless specifically discussed below, DO material non-compliance was detected. It
should be noted that the Commission may pursue further any ofthe matters discussed in
this report in an enforcement action.

m. PETE WllJiON FOR PBMIDENT COMM" I peINe.
tFRlMARY COMMII I EEl

A. ., AUDIT FINDINGS AND RECOMMENDADONS: NON-REPAYMENT

MAnERS

1. Appmmt Ex-xc CgntributjOM Rcsu1tjDa fipm Stat!AdDuc;c
and Extension aCCredit by I Commercial \1cndor.

Section 441a (aXIXA) ofTide 2 ofthe United States Code states,
that no person shall make contributions to any candidate and his autborLted political
committee with respect to any election for Federal office which, in the aggregate, exceed
$1,000.

Section 441 b(a) ofTitle 2 of the United States Code states. in pIUt,
that it is unlawful for any corporation to make a contribution in connection with any
election to any political office.

Section 116.S(b) ofTitle II ofthe Code ofFedera1 Regulations
states. in pIUt, that the payment by an individual from his or her personal funds, includiDa
a personal credit card, for the costs incurred in providing goods or services to, or
obtaining goods or services that are used by or on behalfof: a candidate or a political
committee is a contribution WlIess the payment is exempted from the definition ofa
contribution Wlder 11 CFR. §100.7(bX8).

Further, ifthe payment is not exempted, it sbaU be considered •
contribution by the individual unless it is for the individual's ttaDspol1atiOD expenses or
for usual and normal subsistence expenses incurred by an individual, other tbtm a
volunteer, while traveq on behalfofa candidate; and, the individual is reimbursed
within sixty days after the closing date of the billing statement on which the cluqes first
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appear iftile payment was made usiDa a personal credit cant, or witbiD thirty days after
the date on which the expmses were iDcuDed ifapersonal credit card WIS DOt used.
"Subsistence expmses" iDelude only expenditures for perscmalliviDa cxpeases related to
a particular indiviclual1raVeq on committee business, such as food or lodging.

Sections 116.3(8) and (b) ofTide 11 oftbe Code ofFedera1
R.es"I'dODS Slate, in relevant part, that a commercial vendor that is DOt a~on. and

. a corpondion in its capacity as a commercial vendor may exteDd credit to • Cllldidate, or
political committee. AD extension ofcredit will Dot be CODSidered a contribution to the
candidate or political committee provided that the credit is exteDded in the ordiaIry
course oftbe commercial vendor's business and the terms are substmtiaUy similar to
extensions ofcredit to IlODpOlitical debtors that are ofsiJDilar risk and size ofobligation.

FiDaUy, 11 CPR §116.3(c) states that in determiniDa whether credit
was extended in the ordinary comse ofbusiness, the Commission will CODSicler:

o Whether the commercial vendor followed its established procedwa
and its past practice in approving the extension ofcreclit;

o whether the commercial vendor received prompt payment in full if it
previously exteDded credit to the same candidate or political
committee, and

o whether the extension ofcredit confonned to the usual and uormaI
practice in the commercial vendor's industly or trade.

L Stat!Adyance

During our review ofthe Primary Committee's reponed
debt at May 31, 1996, the Audit staffnoted an outstanding debt of55I,18S owed to Craig
Fuller. On May I, 1995, the PrimaJy Committee contracted with The Fuller Company,
which, accordiDa to the contract, is 8 corporation whose sole representative is Craig
Fuller.4 The contract specified that Craig Fuller was to serve as the Primary Committee's
Campaign Chairman and that the Primary Committee was to pay a monthly retainer fee
of$22,ooo beginnina May I, 1995. The contrael also contained the fonowing clause:

"Vendor apees to obtain prior approval from the Committee for all
travel mel other expeosa incurred in the perfOIlDlDCe oftbis
Apeemeat Tbe Committee will reimburse Vendor for aU travel and

4
The CODtI'Kt _The Fuller Company's principal place ofbusinea wa McLe-., Vqiaia.
Commiaee also revealed that the business address for the Fuller Company was the __
as Craie Fuller's Ilddress.
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other expenses incurred under this agreement The Committee will
not reimburse Vendor for first class or business class air travel.

Authorized expenses sbalJ be invoiced at cost and Without markup to
the Committee. All expenses incurred by Vendor will be reimbursed
within thirty (30) days ofreceipt by the Committee".

~

Although the contract was with The Fuller Company, the
Primary Committee disclosed all its tnmsaetions and wrote all but one of its checks
payable to Craig Fuller. Since the contract specified that The Fuller Company was a
corporation, the Audit staffattempted to verify its corporate status. The Audit staffwas
unable to locate a Fuller Company incorporated in either California, Washington D.C., or
Virginia. A representative from the Corporate Division for the State ofVirginia also
stated that regardless whether a business was incorporated in Virginia, ifits principal
place ofbusiness was Virginia, the Corporate Division would have a record of its
existence. Finally, the Audit staff located a professional biography for Craig Fuller on
the Internet which made no mention ofa Fuller Company. It stated that he had worked
for Philip MotTis until he was invited to be the chairman for Governor Wilson's
Presidential campaign. Therefore, the Audit staffconsidered this matter under 11 CFR
§116.5 rather than 11 CFR §116.3.

The Audit statrs review confinnecl that the Primary
Committee paid the specified monthly retainer fees from May 1995 through July 1995.
The Primary Committee also maintained a record in its accounts payable file detailing
that as ofMay 1996, the Primary Committee still owed Craig Fuller his August 1995
retainer fee (S22,000).

The Primary Committee reimbursed Craig Fuller S6,S5S for
various expenses incurred through June 1. The Primary Committee also maintained in its
accounts payable file expense reimbursement requests from Mr. Fuller submitted OD

October 31, 1995 for expenses incurred and paid by him between May 4, 1995 and
September 28, 1995. The expense reimbursement requests were signed by Mr. Fuller and
submitted with supporting documentation for expenditures such as taxi fares, and meals
and hotel lodging paid for on his personal credit carel. The Audit staffdetermined the
total amount ofunreimbursed expenses submitted was S29,193. This amount, plus the
August retainer fee, comprise the SS 1,185 reponed as owed by the Primary Committee to
Craig Fuller at May 31, 1996.5

The S8 difference between the SS J, 18S reported by the Primary Committee and the sum of the
$22,000 retainer fee and $29,193 in unreimbuned expenses is immaterial.
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As a result of these umeimbursed expenses, the Audit staff
determined that Mr. Fuller had made an excessive contribution totaling S28,193. The
Audit staff's analysis considered Mr. Fuller's S1,000 contribution limitation; a $1,000
contribution made by him to the Primary Committee on September 1, 1995 and, the
S1,000 that an individual is permitted to incur for transponation pursuant to II CFR
§100.7(b)(8).

-~

This matter was discussed with Primary Committee
officials at a conference held at the end offieldwork. At that time, a copy ofa schedule
was also provided detailing the Audit staff's determination ofthe excessive amount. A
Primary Committee representative expressed surprise that snch an exorbitant amount of
expenses had been submitted to the Primary Committee for reimbursement, and stated
that he doubted the Primary Committee would be inclined to pay it. He added that there
may have been a dispute between Mr. Fuller and the Primary Committee concerning the
expenses claimed. He also stated that the Primary Committee would provide the Audit
staffwith more information; however, no additional information or documentation
addressing this matter was submitted..

In the Exit Conference Memorandum (the Memorandum),
the Audit staffrecommended that the Primary Committee demonstrate that Craig Fuller
did not exceed the contribution limitation of 2 U.S.C. §441a(a)(IXA), or was reimbursed
in a timely manner as defined under II CFR §116.S(bX2), or submit any other comments
or documentation it felt may be relevant.

In its response to the Audit staff's recommendation, the
Primary Committee contended that the money owed to Craig Fuller is subject to the
provisions of II CFR §116.3, which addresses extensions ofcredit by commercial
vendors, rather than the Audit staff's treatment of the issue under 11 CFR §116.S(b). The
Primary Committee argued that, as a commercial vendor, Craig Fuller was extending
credit in the usual and nonnal course ofhis business. Considered under this regulation,
the Primary Committee assert~ there was no excessive contribution. The Primary
Committee concludes by stating that Mr. Fuller is not the only vendor still owed funds
and it treated Mr. Fuller the same as every other commercial vendor to whom it owes
money.

The response included an affidavit from Craig Fuller
supporting the Primary Committee's statements. In addition, the Primary Committee's
response states:

"The Memorandmn recognizes that 11 CFR §116.3 pennits
commercial vendors, whether or not incorpora~ to extend credit to
a candidate as long as the credit is extended in the ordinary course of
the commercial vendor's business and the tenns are not established
especially for the candidate or political committee".
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"Craig Fuller, through The Fuller Company, a sole proprietorship
established in 1989, was a vendor to the Primary Committee. As
such, any monies still owed Mr. Fuller for his monthly fee and
expenses under his contract are subject to II CFR §116.3. For
unexplained reasons, the Memorandum incorrectly characterizes him
aun employee subject to II CFR §116.S." ......

"Indeed, the only indicia the Memorandum can site [sic] in arguing
Mr. Fuller was an employee of the Primary Committee is that The
Fuller Company is not incorporated. However, for a variety of
business reasons and based on the recommendation ofhis financial
advisor, Mr. Fuller opted not to incorporate the Fuller Company, and
instead operate it as a sole proprietorship".

"As the Commission is well aware, Mr. Fuller is not the only vendor
still owed funds.... There is simply no money to pay in full Mr.
FUller or S6 other vendors. By contrast, the Primary Committee has
paid all its employees and staff. Regrettably, slow payment is the
Committee's nonnal course ofbusiness towards vendors to whom it
still owes money, including The Fuller Company.' Likewise, the
Fuller Company recognizes that in the nonnal course ofbusiness,
clients may not be able to pay bills and, in such cases, credit has to
be extended. The Fuller Company has extended payments and
canied debt in other instances".'

The Primary Committee's response, and Craig Fuller's
affidavit, also mentioned that as a sole proprietor, he reponed the income received from
the Primary Committee to the Internal Revenue Service (IRS) on an IRS Form 1040C
(Schedule C), and received an IRS Fonn 1099 from the Primaiy Committee rather than
an IRS Form W-2. This tax treatment ofms income, the Primary Committee concluded,
supports the contention that he was not an employee ofthe Primary Committee, rather
he was an independent contractor, subject to the provisions ofa commercial vendor
under II CFR §116.3.1

6

,

•

The Audit staff DOteS that money paid (Schedule B-P) and owed (Schedule D-P) for Mr. Fuller's
services was consistently disclosed to "Craig Fuller"l1 not "The Fuller Company".

Both the Primary Committee and Craig Fuller failed to provide examples ofsituations where The
fuller Company had extended credit to nonpolitical clients ofsimilar size Iftd risk . (See II CFR
§116.3(a».

The response notes the Primary Committee intends to pay~e monies owed for Mr. Fuller lls
services and expenses as soon as possible". In his atTidavi~ Crail Fuller stated that he had "made
periodic inquiries about when the Committee expected to have suffICient funds to pay (t)he Fuller
Company".
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The affidavit from Craig Fuller f\.Irther stated "I am
president ofthe Fuller Company, a sole proprietorship 1began in 1989 when 1left
government service. 1was advised by my financial advisor to establish this business as a
sole proprietorship for tax reasons". The affidavit continued by stating that "From May
to September, 1995, 1was retained through the Fuller Company by the Pete Wilson for
President Committee, Inc.. Through my company, 1served as Campaign Chainnann

•

i. Mr Fuller as a Commercial vendor

Section 116.I(c) ofTitle II ofthe Code ofFederal
Regulations defines commercial vendors as any person(s) providing goods or services to
a candidate or political committee whose usual and nonna! business involves the sale,
rental, lease or provision ofthose goods or services. The crux ofthe Primary
Committee's argwnent is that Craig Fuller is a commercial vendor. However, neither the
Audit staffs independent queries, the Primary Committee's response, nor Mr. Fuller's
affidavit provide any explanation as to what constitutes the "usual and normal business"
ofThe Fuller Company. Craig Fuller states only that the company was established upon
the suggestionofa business advisor for his personal tax purposes.

Furthermore, Mr. Fuller states in his affidavit
"[t]hrough my company, 1served as Campaign Chairman". The Audit staff was able to
locate two professional biographies on the Internet featuring Craig Fuller.' According to
these biographies, Craig Fuller worked as senior vice president for corporate affairs at
Philip Monis Companies, Inc. before joining the Primary Committee. Previously, Mr.
Fuller had worked in the Reagan and Bush White Houses until 1989, after which he
became an executive at a lobbying finn. After leaving the Primary Committee, he
worked at the public relations firm ofBurson-Marsteller as vice-chainnan. In mid-1996,
Mr. Fuller accepted the position ofmanaging director at the Washington D.C. office of
KomlFerry International, an executive search finn. The biographies make no mention of
The Fuller Company nor ofany other political consulting work done by Mr. Fuller since
leaving the White House. Thus, absent an adequate explanation ofThe Fuller Company's
business, and, because ofthe consistency in Mr. Fuller's career as a business executive,
the Audit staff is unable to conclude that providing campaign chairman services to
political committees is the usual and nonnal business ofThe Fuller Company, or that The
Fuller Company consists ofanything more than a name.

9
Internet sites Iocaled at: I) http://www.register.com/prcentraViprjun24fuller.htm. and 2)
http://www.ac2000.orgIsyndieatelfuller.html.
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ii. Mr fgller a a 'Pri""tY ConqniJtcc Employee

The Primary Committee respcmse contends that the
Audit 11Ift in appIyiDa 11 CFR §116.5, erroneously concludeS that Mr. Fuller is an
employee ofdle Primary Committee. The Primary Committee fails to realize that the
application of 11 CPR §116.5 is not limited to committee staft Indeed, the title ofthe
~OD i1scIfreads KA.dvances by committee staffand other iDdividuals'.!...BubsectiOD
(8) ofthe replatioa, which clearly defines its application, makes DO refereDCe to
"employees". Rather, it states its scope is~ individuals who are not acting as
commercial vendors". Since the Primary Committee is UDable to provide conclusive
evidence that Mr. Fuller meets the defiDitiOD of. commercial vendor under 11 CFR
§116.3, its arpment that he was not an employee oftile Primary Committee and, by
default, DOt subject to 11 CPR §116.S, is misplaced.

iii. pmgnll Credit Card

Section 116.S (b)(2) ofTitle II ofthe Code of
Federal )legWatiODS reads as follows:

"The payment by an iDdividual from his or her personal funds,
incluclin& • personal credit card, for the costs incurred in
providiDa goods or services to, or obtaining 800ds or services
that.,used by or on behalfo~ 8 ClDdidate or a political
committee is a contribution unless the payment is exempted
fiom the definition ofcontribution under II CPR 100.7(bX8).
If the payment is not exempted under 11 CPR lOO.7(bX8), it
shall be considered a contribution by the individual unless • (2)
The individual is reimbursed within sixty days after the closing
date ofthe bil1ina statement on which the charges first appear if
the payment wu made using a persoDal credit card, or within
thirty days after the date on which the expenses were incurred if
a persoaaI credit card was not used."

Based on the Audit statrs review ofthe expense
documentation submitted to the Primary Committee by Craig Fuller, those expenditures
which were DOt paid in cab were paid with his personal credit cards.I

' Even ifthe Audit
staffaccepted The Fuller Company as a commercial vendor under 11 CPR §116.3, since

I' Dacumeil'." nwiewed by the Audit stafI" iadicatll ......... two penaaaJ credit cards were
used by Craia Fuller to pi)' for his expenses while .-villa_ Campaip CIaainD-. Tbe
doc:.wa••_ included aediI card •••"..which Crail Fuller .... 1Ubmiaed to the PrimIry
Cammiaee 10~ his expenditures. M8Iy of1be chqes itemized 011 the ltate...tI, 8ftCI
not lUblDiaed for 1ppeIfed 10 be penaaaJ in ......... i.e•• cbqes to retail jewelry
IIora, IIIIjar - 1nCI other businesses trIdia& in COIIIUIDII' pods.
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Mr. Fuller used his personal credit cards to pay for Primary Committee related travel, '--
lodging, and meals, and because the expense billings did not appear to involve The Fuller
Company, the contribution occUlTed.

The Primary Committee has failed to provide sufficient
evidence to substantiate its argument that 11 CFR §116.5 was incorrectly applied in this
matter.. Evenlfconsideration ofthis matter under 11 CFR §116.3 was contemplated, the
Primary Committee failed to provide documentation demonstrating the credit extended

. was in the Donnal course ofbusiness for the Fuller Company and examples ofother
clients ofsimilar size and risk for which similar services had been provided under similar
billing arrangements. Additionally, consideration under 11 CFR §116.3 would preclude
application ofthe exemption for personal travel and subsistence expenses provided under
11 CFR §100.7(b)(8); resulting in a prohibited contribution of$29,193. Therefore, the
Audit staff's conclusion that Craig Fuller made an excessive contribution, as defined
under 11 CFR §116.S, in the amount of$28,193, remains unchanged.

b. ExtensioD ofCredit by a Commercial vendor

During the course offieldwork, the Audit staff reviewed
documentation associated with an anangement between the Primary Committee and
American Telephone and Telegraph Credit Corporation (ATI Credit). A document,
titled "Master Equipment Lease Agreement Schedule" (Master Schedule) was dated June
1, 1995, and set the value ofequipment to be leased, a PBX telephone system, at
5213,365.11 This document specified that the Primary Committee was responsible for
payment ofadvance rent of SI2,352, to be applied to the first month's rental payment,
and monthly payments ofS12,352 thereafter. Other documents submitted after the
Primary Committee's response to the Exit Conference Memorandum make it clear the
Primary Committee was to provide a letter of credit to secure the lease. However, the
only payment to AIT Credit ultimately made by the Primary Committee was on February
9, 1996 in the amount ofS213,365.

The Primary Committee records indicated it had also issued
the following checks to "AT&T Credit Corp": check number 1328 dated May 28, 1995;
check number 1509 dated June 27, 1995; and check number 1587 dated July 10, 1995.
Each was in the amount ofS12,352. The checks dated May 28 and June 27 were reported
on the Primary Committee's Schedules B-P for the July Quarterly 1995 reporting period.
Dwing the same reporting period, the Primary Committee also disclosed an outstanding
debt to ....AT&T Credit Corporation" on its Schedules D-P in the amount ofS201,013

II
The value of the telephone equipment, per the Master Equipment Lease Agreement Schedule, was
S165.580. The difference between this amount and the S2 J3.365 is comprised ofsales tax
(SI2.832), installation (S34,000), and shippin. ($952).
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(5225,7161ess two 512,352 payments).12 In the October Quart~y 1995 reponing period,
the Primary Committee reported the May and June checks as negative entries on its
Schedules B-P. On its Schedules D-P, the Primary Committee reported a beginning
period debt total of5201,013, debt incurred during the period of512,352, and an
outstanding balance at the end of the period of5213,365. The Primary Committee
reported this amount as a debt until the April 1996 Monthly (March 1 to March 31, 1996)
reporting period. ...

The Audit staff located all three checks, un-negotiated, in
the Primary Committee's void check file. Acc-..ording to available records, the checks bad
been voided on October 6, 1995. Each voided check was accompanied by a copy ofa
brief letter from Robert P. Wright ofAIT Credit in Parsippany, New Jersey. The letter
was addressed to a Primary Committee attorney, A. Peter Kezirian, Jr., and dated October
10, 1995. lhe letter read as follows:

"Dear Peter: Enclosed are three checks each in the amount
of512,351.68 held in anticipation ofa Letter ofCredit 13 to

•support funding ofyour lease oftelecommunications
equipment from AT&T. Sincerely, Robert P. Wright"

Documentation submitted by the Primary Committee on
July 17, 1997, included an internal memorandum from A. Peter Kezirian, Jr. [Counsel for
the Primary Committee] to Mark G. Hogland [Director ofAdministration for the Primary
Committee]. According to this memorandum, dated August 21, 1995, discussions with
an AIT Credit representative indicated that the letter ofcredit was an essential part of the
lease and An Credit could not process any ofthe Primary Committee's payments until
all the lease prerequisites were completed. The same memorandum stated that AIT
Credit bad been requested to consider "some variation ofthe letter ofcredit" so that the
lease agreement could be executed between the parties, but had refused because it felt
compelled to treat all campaigns equally.

On February 9, 1996, the Primary Committee issued check
number 0101732 in the amount of5213.365 to AlT Credit, approximately nine months
after the Committee had signed the Master Schedule. Prior to February 9, 1996, the
Primary Committee began negotiating for the sale of the telephone equipment to
VariLease Corporation ofFannington Hills, Michigan. Based on the "Agreement of

12

13

The Audit .fI'believes that the 1225,716 reponed IS the amount ofdebt incuned for the July
Quarterly reponing period was derived by the Primary Committee to ensure that the outstanding
debt reported on the October Quarterly Schedule D-P would balance to the actual value outlined
in the Master Schedule ($213,365).

Althoup no documentation with respect to a letter ofcredit was made available to the Audit staff,
during November, 1995. the Primary Committee received a line ofcredit (S5oo,000) which was
used to make payments to various vendors other than AT"T.
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Purchase" between VariLease Corporation and the Primary Co.nee, dated January 4,
1996 and signed February 1, 1996, VariLease Corporation purchased the equipment and
had it shipped to Otisco Valley Telecom in Liverpool, New York. The sale price ofthe
equipment to VariLease Corporation was S50,000 (S55,000 ori'ginal sale price less 55,000
deduction for parts not received). On March 7, 1996, the Primary Committee deposited a
550,000 check, dated March 1, 1996, from VariLease Corporation.

~

It is the Audit staff's opinion that, based on the available
documentation regarding the lease being negotiated between the Primary Committee and
AIT Credit, the Primary Committee received an extension ofcredit from AIT Credit
outside the ordinary course of business. AT&T delivered and installed the
telecommunications equipment prior to all documents related to this transaction being
completed. Further, the Primary Committee had possession ofthe telecommunications
equipment owned by AT&T for nine months at no cost. All ofthe documentation
available to the Audit staff stands in direct contrast to the (unexecuted) lease document,
which although signed by a Primary Committee representative was apparently never
executed by AIT Credit The Master Schedule specifically details the value of the
equipment to 6e leased and the amount and manner in which lease payments were to be
due. The Primary Committee never made a fully negotiated payment relative to the
(unexecuted) lease for the telephone equipment nor provided the necessary letter ofcredit
to secure the (unexecuted) lease. The Audit staffconcludes that the Primary Committee
received a contribution from AIT Credit from May 1995 through February 1996 of
$213,365, the amount ofthe eventual purchase price ofthe telephone system.

The Audit staffdiscussed this matter with Primary
Committee representatives at a conference held at the end offieldwork and requested that
more documentation, specifically a copy ofthe lease with AIT Credit, be provided.
Primary Committee officials had no direct comment, but indicated that they were
confident they would be able to clear the matter.

The Primary Committee did not provide the documentation
requested prior to the issuance of the Exit Conference Memorandum. Rather. it provided
either documentation already obtained by the Audit staffor internally generated letters
from Primary Committee officials addressed to various AIT Credit representatives. The
letters provided little infonnation, with the exception ofone letter from A. Peter Kezirian,
Jr., to Christine Myers ofATI Credit dated June 27, 1995. This letter was apparently the
cover letter to an overnight package delivered from the Primary Committee to AIT
Credit. In relevant part, the letter read as follows:

"Enclosed please find the following documents related to AT"T
Master Equipment Lease Agreement, dated as ofMay 17, 1995 (the
"Agreement"): (i) an executed copy of the Agreement; (ii) an
executed Master Equipment Lease Agreement Schedule; (iii) an
executed Financing Statement on a Fonn uec-I; (iv) an executed
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Billing Information Sheet and (v) two checks,~ in the amount of
SI2,3S1.68 which reflects our May and June payments under the
Agreement.

In light ofmy discussions with Phil Lozzano and Bob Wright, I am
in the process ofestablishing a line ofcreditl4 for the remaining
~ents due and owning [sic] under the Agreement As I ...
discussed earlier with Masers. Lozzano and Wright, the Committee
is in its early stages ofdevelopment and OlD' bank will not issue a
line ofcredit at this time. Once the Committee has qualified for
federal matching funds, which will occur on June 30 and is
contingent on the completion ofour initial filing with the Federal
Election Commission, the Committee will become immediately
eligible for a line ofcredit As soon as I have received such a
financial instrument from our bank, I will provide AT&T with the
necessary documents to complete our obligations under the
Agreement,,15.

The Audit staffalready bad all the documents itemized in
paragraph 1 ofMr. Kezirian's letter discussed above except for the "AT&T Master
Equipment Lease Agreement, dated as ofMay 17, 1995".

In the Memorandum submitted to the Primary Committee,
the Audit staff recommended that it provide an executed copy of the AT&T Master
Equipment Lease Agreement dated May 17'1 1995, as well as any other documentation
from ATI Credit and/or Franklin National Bank, or any other source it deemed relevant,
to demonstrate that the credit extended by A11 Credit was in the nonnal course of
business and did DOt lepresent a contribution. The recommendation stressed that the
information provided should include examples ofother customers or clients ofsimilar
size and risk for which similar services have been provided and similar billing
ammgements have been used. Information concerning billing policies for similar clients
and work, advance payment policies, debt collection policies, and billing cycles was also
requested.

In response to the Memorandum, the Primary Committee
asserted that it had not "received some son ofsweetheart deal" from AIT Credit, and that
" ••. the facts, the business reasons for AITts actions as understood by the Primary
Committee, and AIT's normal business practices in similar situations debuDIc the

14

15

All other .......aces have been to • letter ofcredit.

Based on its threshold submission received AUld II, J995, the candidate established
elilibility on Aupst 30, 1995.
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i. "IrnptOJlCI Extension ofCredit"

The fm issue addressed by the Primary Committee
was the Audit stairs conclusion that "the Primary Committee received 'an extension of
credit from ATT [Credit] outside the ordinary course ofbusiness'". The Primary
Committee began by describing the basis on which AIT Credit fonns customer
relationships. -While the affidavit from A. Peter Kezirian, Jr. supports these statements,
no documentation from A17 or AIT Credit characterizing its business policies was
provided.

Memorandum's argument". The response stated that there ~"three allegations"
contained in the Memorandum, each ofwhich was "factually UDtrue". The response also
included AIT Credit documents already obtained by the Audit staB: an affidavit from A.
Peter Kezirian, Jr., and documents regarding a "buy back" arraDgement between AT&T·6

and the Bush/Quayle '92 Presidential campaign. On July 17, 1997, the Primary
Committee submitted additional documentation including internal Committee
memoranda; letters and other documents from AT&T; and copies oftelephGBe bills paid
by the Primary Committee. The Primary Committee's arguments concerning each ofthe
three allegations, and the Audit staff's conclusion about those arguments and the
supporting evidence provided, are discussed below.

9
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"A17 Credit ... regularly provides leasing and credit services to
facilitate the sale ofequipment for AIT since, as the Primary
Committee has come to learn, equipment sales are considered the
best means ofseeming a business9 overall telephone service.
Therefore, while the equipment costs about which the
Memorandum is concerned is a significant component, it is also a
relatively small part ofthe entire business relationship between
AIT and a customer... The Memorandum fails to recognize that in
this context, it is the normal course ofbusiness for a telephone
company to install a telecommunications system and secure the
service contracts before finalizing all of the credit and contract
tenns ofsuch a sale or lease... The monthly AIT billings to the
Primary Committee for telephone service were often five or six
times the equipment lease payments. The potential billings to AIT
would continue to grow exponentially as the campaign moved
closer to the primary elections. The total dollars flowing to ATT
from the Primary Committee demonstrate conclusively that the
service agreements are ofsignificantly greater value to a telephone
company than the equipment sales about which the Memorandum

The Audit staff' notes that this arrangement did not involve AIT Credit. The panics involved
were the Bush/Quayle 92 campaip and ATltT. the parent company of AlT Credit.
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focuses. In other words, in order to obtain the lu~ve business of
providing the service itself, a telephone company may, as
happened here, offer 'deals f and flexibility on payment for the
equipment".

The Audit staff cannot rely on the Primary Committee's
statements reprding what elements AT&T considers when evaluating its ~iness
relationships with its customers. All infonnation about AT&T's business practices is

. provided by an attorney employed by the Primary Committee. No infonnation from
AT&T is supplied.•, Furthennore, the Audit staffhas thoroughly examined a copy ofthe
(unexecuted) lease agreement and nowhere does it require that AT&T be the telephone
service provider for any period oftime as a condition ofthe lease, nor does it contain a
clause which offers "flexibility" to the lessee if it utilizes AIT's telephone service.
Finally, the Audit staff finds no evidence to support the contention that it is an established
business practice ofAIT to install telecommunications equipment based on "potential
billings", and "before finalizing all of the credit and contract tenns ofsuch a sale or
lease".

The Primary Committee's response continued by
describing how AIT Credit generates revenue for itselfby discounting its leases and
selling them in financial markets. It was this common practice, the response contends,
that resulted in the Primary Committee's checks not being deposited by AIT Credit.
However, the response fails to address how such a practice subsequently resulted in AIT
Credit returning to the Primary Committee all three payments it had sent relative to the
(unexecuted) lease.

.,

•1

"AIT Credit provides credit to the customers of AIT to help them
afford more telephone service.18 However, AIT Credit cannot
survive fmancially if it holds onto each ofthe loans extended to
AIT customers. Therefore ... AIT Credit will 'bundle' these loans
and sell them in the financial markets at a discount.... The Primary
Committee did not understand why AIT Credit had not deposited
the Primary Committee's lease payments until it learned the decision
was based on ATI Credit's standard practice ofbundling and
reselling loans. Mr. Wright told Mr. Kezirian that any deposit
without the closure ofany element of the Master Lease Agreement

Materials submiued on July 17, 1997, by the Primary Committee indicate a letter ofexplanation
has been requested from AT&T and is expected to be received soon. To date, no such letter has
been provided.

The statement that "AIT Credit provides credit to customers of AT&T to help them afford
more telephone services" is not clear. A17 Credit finances telecommunications equipment, not
telephone services.
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would have disqualified the loan for sale. AlTC~twas willing to
hold deposits to maintain the option ofreselling the loan
...Therefore, AIT Credit held payments until all steps were
completed. The Committee believed this was a nonnal business
decision by A1T Credit that had nothing to do with the operations of
the Primary Committee."

-,::.

This section concludes by stating that AIT Credit
never did sell the Primary Committee's loan, "but [it] did receive full payment for the
equipment in February 1996". The response then argues that as a result of the Primary
Committee's purchase ofthe equipment at its full value, it "meant that AIT was
certainly made whole and that the Primary Committee did not secure a benefit outside
ATI's nonnaI business practices".·'

Given that no fully executed lease has been produced
and that AIT Credit "could not process any ofthe payments" until the lease
requirements were completed, which included a letter ofcredit, it appears that no lease
contract exisfed. Without a completed (lease) contract, the sale ofthe instrument would
seem to be impossible.

Further, the Primary Committee fails to address how
AIT Credit is able to "'survive financially" by returning the payments it receives
relative to its leases. In the Primary Committee's case, AIT Credit never sold the
(unexecuted) lease, but, after the (unexecuted) lease was in arrears, and absent the
requisite letter ofcredit, sent the undeposited checks back to the Primary Committee.
The Primary Committee does not explain why it believes that it was a "nonnal business
decision by AIT Credit" to not only return to it $37,056 in payments made relative to
the (unexecuted) lease, but to do so in October of 1995. By this time the candidate had
dropped from the race, the campaign was publicly reported as bankrupt, and, under the
terms of the (unexecuted) lease, was two payments in arrears.

Finally, the Audit staffnotes with interest Mr. Wright's
explanation to Mr. Kezirian about why the Primary Committee checks were never
deposited. As quoted previously in this report, the letter from Mr. Wright to Mr. Kezirian
dated October 10, 1995, which accompanied the return of the un-negotiated checks, states
that the checks were returned because they were "held in anticipation ofa Letter of Credit
to support funding of your lease...". It is the Audit staffs opinion that these checks were
never cashed by ATT Credit to avoid any appearance ofconsummating the (unexecuted)
lease prior to receiving a letter ofcredit.

19
Whether AIT Credit was or wasn't "made whole" is not the thrust of II CFR §116.3. This
regulation deals with extensions ofcredit made by commercial vendors.
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ii. "'Fn:e Equipment' fortbe Prjrnm Committee"

The second issue presented by the Primary Committee
was that "[t]he Primary Committee used the telecommunications equipment owned by
AlT [Credit] 'for nine months at no cost'". In this portion of its response, the Primary
Committee asserts that AIT Credit actually received more money than it was entitled
~use the~ Committee bought the equipment at its full value inF~ 1996.
rather than paying for the equipment over the "17 month[s]" term specified in the lease.2o

Indeed, the Primary Committee states in its response, "By selling the system outright in
February 1996, AIT Credit received its funds sooner than anticipated, and therefore,
received an economic benefit".

The Audit staff: in applying 11 CFR §116.3, is
concerned only with the nine month period which AIT Credit allowed the Primary
Committee possession and use ofequipment without requiring any compensation.
Further, the assertion that AIT Credit received more money than entitled by foregoing its
monthly lease payments due under the (unexecuted) lease agreement in lieu ofa lump
sum at the end ofnine months, is untrue. If the telephone system had been purchased
when installed in May 1995, the price would have been 5213,365. Ifthe (unexecuted)
lease had been paid to its conclusion, 19 months at 512,352 per month, ATI Credit
would have received 5234,688. The Audit staff fails to see how AT&T's receipt of
$213,365 nine months after the system was installed provides a financial benefit over
either the timely collection ofpayments throughout the specified tenn, or the outright
purchase ofthe system when installed.

Additionally, the Primary Committee claims it was
".. penalized by AIT for withdrawing from the election" because "By mid-October,
AIT had tenninated its service arrangements with the Primary Committee",. The
Primary Committee states that it had to stop using the equipment and store it Uuntil a
financial solution was found". No explanation is provided as to why the service was
disconnected and why the equipment had to be stored rather than used during the wind­
down period. Further, the Audit staff finds these statements incompatible with previous
assertions made in the Primary Committee's response. In part i. above, the Primary
Committee explained at length that ATciT's usual course ofbusiness is to first, secure
profitable service agreements, and second, tie them to flexible equipment leases. Based
on this scenario, it would seem that once the service was disconnected, AT&T would
cease to be flexible with its leased equipment, demand it be returned, and continue
collection effoN for the outstanding lease payments. Indeed, it would seem that ATciT
lost money in its dealings with the Primary Committee. AT&T failed to realize all ofthe

20
The Primary Committee states in its response that "The lease required 17 months to pay the
complete purchase price·· resultina in total payments of$213.682. Accordina to the Master
Lease Agreement its tenn was for 19 months.
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"potential billings" it had supposedly anticipated from its~ce agreements, failed to
collect the S12,352 due in monthly payments for nine months under the (unexecuted)
lease, and failed to I'egain control and possession of its equipment for four months after
it had "penalized" the Primary Committee by tenninating its telephone service in
October 1995.

iii. "NQ Lease Payment"

The Primary Committee's discussion in the third
subsection of its response argued that the Audit staff's conclusion that ~'the Primary
Committee 'never made a fully negotiated lease payment on the telephone equipment'....
... is patently incorrect". The response continues as follows:

"Three lease payments of512,351.68, each as required by the
Master Lease Agreement, were made in a timely manner in May,
June and July. The Primary Committee failed to make lease
payments in August and September due to financial difficulties"..

The difference between the Primary Committee's
position on this issue and the Audit stairs position is merely semantic. The Primary
Committee argues that, from its perspective, the payments were fully negotiated because
the Primary Committee issued the checks and recorded the payments in its records. It is
argued that since these payments were so recorded, the funds were unavailable for other
uses. The fact that AIT Credit never cashed the checks causing the funds to be removed
from the Primary Committee's accounts is not relevant to its position. In the Audit
stairs view ofthese same facts, AIT Credit's failure to collect the funds represented by
the checks, to return those checks after the (unexecuted) lease was in arrears, and not to
pursue these delinquent payments represents an extension ofcredit beyond its ordinary
course of business.

The Audit staffconcludes that the Primary Committee
has failed to demonstrate that AIT Credit did not extend credit outside of its nonnal
course of business, as defmed under 11 CFR §116.3, or that the Primary Committee did
not receive a contribution from AIT Credit during the period from May 1995 through
February 1996 in the amount of$213,365.

2. Misstatement of Financial ActiVity

Sections 434(bXl), (2) and (4) ofTitle 2 of the United States Code
state, in relevant part, that each report shall disclose the amount ofcash on hand at the
beginning ofthe reporting period, the total amount ofall receipts, and the total amount of
all disbursements for the reporting period and calendar year.
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The Audit staffs reconciliation oftile Primary Committee's
reponed financial activity to bank activity for the first fom months of 1996 revealed a
misstatement of the Primary Committee's reported disbursements as well as its reported
ending-eash-on-band balance at April 30, 1996. .

The Primary Committee reported total disbursements of
51,719,117 fot the first four months of 1996. Utilizing the Primary Comuu"""ftee's
financial records, the Audit staffdetermined that the Primary Committee should have
reported total disbursements ofSl ,805,347. Therefore, the Primary Committee's
disbursements were understated 586,230. Similarly, the Primary Committee's t:ePOrted
ending-eash-on-band of$481,350 at Apri130, 1996 was overstated by 586,224.21 The
correct ending-eash-on-band balance was 5395,126.

The wtderstatement ofdisbursements and overstatement of
ending-cash-on-hand resulted from the Primary Committee's failure to report three
disbursements totaling 578,950 on its Apri11996 Monthly Schedules B-P (March 1 to
March 31, 1996), and its failure to report one disbursement in the amount of53,638 on its
May 1996 Monthly Schedules B-P (April 1 to April 30, 1996).

On June 24, 1996, during the course ofaudit field work, the
Primary Committee filed amended reports which corrected the errors.

In the Exit Conference Memorandum to the Primary Committee,
the Audit staffrecommended no further action regarding this matter. In its response to
the Exit Conference Memorandum, the Primary Committee concurred with the Audit
statrs recommendation.

3. Failure to Pamer)y Disclose Debts Quwandjne

Section 434(b)(8) ofTide 2 ofthe United States Code states that
each report shall disclose the amount and nature ofoutstanding debts and obligations
owed by or to such political committee; and where such debts and obligations are settled
for less than their reported amount or value9 a statement as to the circumstances and
conditions under which such debts or obligations were extinguished and the consideration
therefore.

Section 104.1 I(a)(b) ofTitle II of the Code ofFedera1 Regulations
states, in part, that debts or obligations owed by a political committee which remain
outstanding shall be continuously reported until extinguished. These debts and

21
1'be clift'ereace between the misstatement totals in disbursements ($16.230) and encIinl-eash-on­
hand (S86,224) are the result o(minor misstatements in reponed receipts and minor. unresolved
differences in disbursements and encIin.-eash-on-hand.
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obligations sbaIl be reported on separate schedules together~ a statement explaining
the circumstances and conditions under which each debt and obligation was incurred or
extinguished. A debt or obligation, the amount ofwhich is SSOO or less, shall be reported
as ofthe time payment is made or not later than 60 days after Such obligation is incurred,
whichever comes first. A debt or obligation the amount ofwhich is over $500 shall be
reported as ofthe date on which the debt or obligation is incurred, except that any
obligation incurred for rent, salary, or other regularly reoccuning administl1live expense
shall not be reported as a debt before the payment due date.

In the course ofverifying the Primary Committee's Statement of
Net Outstanding Campaign Obligations, the Audit staff reviewed selected disbursement
records and identified significant debt reporting errors. As a result, the Audit staff
reconciled amounts invoiced by vendors and payments made by the Primary Committee
for 64 vendors. Primary Committee vendor files, which included all invoices both paid
and unpaid, were utilized along with all canceled and/or void checks. The 64 vendors for
which reconciliations were prepared included those with outstanding balances reported at
May 31, 1996;

Of 'the 64 vendors examined, the Primary Committee had
incorrectly disclosed outstanding debt on Schedules D·P for 41 vendors, or 64% of the
vendors reviewed. The Audit staffdetermined that debts and obligations disclosed by the
Primary Committee were overstated by a net amount of$614,622 oftotal reportable
debt.22

The total amount ofreportable debt was calculated by summing the
reported total ofoutstanding debts and obligations owed by the Primary Committee for
each report period. Similarly, the total amount ofdisclosure errors was calculated by
summing the differences between the amount disclosed as outstanding by the Primary
Committee on its Schedules D-P and the amount detennined as outstanding by the Audit
staff's reconciliations for each vendor't for each reponing period covered by the audit. As
a result, debts that were repeatedly misstated are included each time they required
reporting.

At a conference held at the conclusion of fieldwork., the Audit staff
provided the Primary Committee with a copy of a schedule detailing the differences
between the Audit staffdetenninations and the amounts reported by the Primary
Committee. Copies ofschedules were also provided detailing the amounts ofdebt
outstanding at December 31, 1995 and May 31, 1996, as detennined by the Audit staff.
The Primary Committee agreed to file the appropriate amended repons.

Some debts were overstated (S917,698) and other debts were understated (S303,076); the
sum of these errors would total SI,604,793, which results in an error rate of56% ofcorrec:t
reponable debt. The above amounts do not total SI.604,793 due to understatements and
overstatements oecuning across reponing periods for cenain vendon.
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In the Exit Conference Memorandum, tbe Audit staff
recommended that the Primary Committee file amended Schedules D-P for its 1995 Year
End and 1996 June Monthly (covering the period May 1 to May 31, 1996) reports to
correct the disclosure ofits outstanding debts and obligations.

In its response to the Exit Conference Memorandum, the Primary
Committee stated that it "..concurs with this recommendation and the rele~ reports are
being prepared and will be filed as promptly as possible." The Audit staff received the
amended Schedules D-P on April 7, 1997, and, based upon an examination ofthem,
concluded that they were materially correct.

B. AUDIT FINDINGS AND RECOMMENDATIONS: AMOUNTS DUE TO

THE U.S. TREASURV

1. DeterminatioD orNet QutstandiPK Campaian ObliKatioDS

Section 9034.5(a) ofTitle 11 of the Code ofFederal Regulations
requires that Within 15 days after the candidate's date of ineligibility, the candidate shall
submit a statement ofnet outstanding campaign obligations which contains, among other
things, the total ofall outstanding obligations for qualified campaign expenses and an
estimate ofnecessary winding down costs. Subsection (b) of this section states, in part,
that the total outstanding campaign obligations shall not include any accounts payable for
non-qualified campaign expenses.

Section 9034.1 (b) ofTitle 11 of the Code ofFederal Regulations
states, in part, that ifon the date of ineligibility a candidate has net outstanding campaign
obligations as defined under 1J CFR §9034.5, that candidate may continue to receive
matching payments provided that on the date ofpayment there are remaining net
outstanding campaign obligations.

Governor Wilson's date of ineligibility was September 29, 1995.
The Audit staff reviewed the Primary Committee's financial activity through April 30,
1996, and on a more limited basis, activity through December 31, 1996. The Audit staff
also analyzed winding down costs and prepared the Statement ofNet Outstanding
Campaign Obligations (NOCO) which appears below:
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PETE WILSON FOR PRESIDENT COMMl1TEE, INC.
STATEMENT OF NET OUTSTANDING CAMPAIGN OBLIGATIONS

as ofSeptember 29, 1995 .
as determined December 31, 1996

Total Assets

Capital Assets:
Telephone System 213,365.00 (a)

Other Capital Assets 47 650 QQ (b)
261,015.00

it

(3
2
5
...
1
7
4
1

ASSETS

Cash

Accounts Receivable

OBLIGATIONS

Accounts Payable for Qualified
Campaign Expenses

$404,283.00

84,309.00

52,390,483.00

-oil="-

5749,607.00

Amount Payable to U.S.
Treasury:
Stale-dated Checks

Winding Down Costs:
09130/95 - 12131196: Actual
1/1/97 and later: Estimated

5528,527.00 (d)
102250 QQ

32,929.00 (c)

630,777.00

Total Obligations

Net Outstanding Campaign Obligations (Deficit)
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(a) Under 11 CFR §9034.S(cXl), the Audit staffvalued the AT&T telephone system
at its cost of$213,365 when purchased on 2-9-96. See Finding .UI.A.I.b. On
August 21, 1997, the Commission considered a Statement ofReasons related to

_" the P$wY Committee's request for additional matching funds. Tb;..central
question was the valuation ofthis asset Ifvalued as presented here, the
Candidate has no further matching fund entitlement. Ifvalued at a depreciated
amount, some entitlement remained. The Commission was unable to gamer
sufficient votes to adopt either position.

(b) These assets are valued at 60'10 ofcost as provided Wlder 11 CPR §9034.5(c)(1)
(effective date 8-16-95). The Audit staff has requested the Primary Committee
provide documentation detailing the fair market value ofcapital assets purchased
before August 16, 1995. Prior to this date, 11 CFR §9034.5(c)(1) allowed
committees the option ofvaluing capital assets at fair market value, rather than at
600A» ofcost.

(c) Cash was adjusted for stale-dated checks issued before the candidate's date of
ineligibility and actual wind-down expenses were adjusted for stale-dated checks
issued after that date (September 29, 1995).

(d) Actual wind-down expenses were reduced by the following: S18,746 for vendor
refunds associated with post date of ineligibility disbursements; and, $14,550 in
Compliance Committee expenses paid by the Primary Committee subsequent to
the candidate's date of ineligibility. See Finding 111.B.2.
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Shown below are adjustments for funds received after September 29, 1995, based
on the most current financial information available: .

As shown above, the Primary Committee has received more than sufficient
contributions to eliminate its deficit. As such, the Audit staffconcludes that the Primary
Committee has no further entitlement to matching funds.

..
e
7
...
{}
2
~-..
1
7
4
3

Net Outstanding Campaign
Obligations (Deficit) as of
9-29-95

Matching Funds Received
9-30-95 to 8-1-96

Net Private Contributions
and Other Receipts Received
9-30-95 to 8-1-96

Remaining Net Outstanding
Campaign Obligation
at 8-1-96 (Deficit)

Net Private Contributions
Received 8-2-96 to 12-31-96

($2,304,582)

$1,724,257

$ 367.344

$ (212,981)

S 298,270

The Primary Committee, in its response to the Exit Conference Memorandum,
stated that it was "in agreement with the [A]udit staft"s NOCO detennination, with the
exception ofthe AT&T lease issue". As discussed at Finding III.A.l.b. above, the Audit
staffrejected the Primary Committee's arguments concerning the AT&T lease. Since the
portion of 11 CFR §9034.5(b)(2) relevant to assets acquired after a candidate's date of
ineligibility was not changed as ofAugust 16, 1995, such items still must be valued at
cost. Therefore, the Audit staffNOCO remains unchanged from the Exit Conference
Memorandum.

On March 3, 1997, the Primary Committee made an eighth request for matching
funds totaling SI49,435. With this request. the Primary Committee also submitted a
NOCO Statement, prepared at February 15, 1997, which showed a remaining net
outstanding deficit of$150,104. Based on the Audit staft"s review ofthis NOCO, it was
determined the Primary Committee's deficit was mainly due to discrepancies in the
following areas:

o The inclusion ofestimated fundraising costs ($40,635) not
included in the Audit staft"s NOCO since sufficient moneys had
been raised to eliminate the deficit;
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the Primary Committee's estimates for.legal and audit fees
($114,884) are significantly higher than those estimates made by
the Audit Staff(560,000); and

the Audit staffvalued the AT&T telephone system at cost
($213~6S), since it was pmchased after the candidate's date of
ineligibility" The Primary Committee continues to value it at 6()O1O

ofcost ($128,031).

'1
Cj

*
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2
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7
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The Primary Committee argues that the lease ofthe telephone system constitutes a
"capital lease" and should, therefore, be considered an asset as ofthe date the lease was
executed. The Primary Committee concludes that its valuation is coneet and the
Candidate has remaining matching fund entitlement The Audit staffis not persuaded by
the Primary Committee's argument. Notwithstanding whether capital leases are relevant
to political campaigns, the Audit staffnotes that a lease signed by both parties has not
been provided for our review. As previously stated in Finding In.A.l.b., the lease
payments made by the Primary Committee were not cashed by ATI Credit, rather, the
Primary Comininee purchased the telephone system nine months later for the full
purchase price quoted ($213,365). Further it is clear that A1T Credit did not cash any of
the lease payments received awaiting a letter ofcredit from the Primary Committee to
complete the requirements ofthe lease document. The letter ofcredit was not provided.

On August 21, 1997, the Commission also considered a Statement ofReasons and
Final Determination (Commission Agenda Document #97·52-A) related to the
Candidate's entitlement to all or a portion of the March 8, 1997 matching fund request.
The Audit staffhad recommended, and the Office ofGeneral Counsel agreed, that the
Candidate had no further matching entitlement because when the telephone system is
valued at cost, assets are sufficient to liquidate all Net Outstanding Campaign Obligations
without the inCUJTel1ce of further fundraising costs. If valued at a depreciated amount,
some entitlement remains. The determining factor was whether the telephone system
became a Primary Committee asset when it was installed, prior to the Candidate's date of
ineligibility, or when the Primary Committee purchased it, well after the date of
ineligibility. During its discussion ofthe Statement ofReasons the Commission could
not gamer sufficient votes to adopt either position. As a result, no further matching fund
payments are anticipated and the valuation of the telephone system on the NOCO is
unchanged.

2. Ngn-Qua1jficd Clmpajp Expcnscs - CmnpUanc;c Committee
ExPC"'CS Paid for by the; Pri""tY Cgmmjttee

Section 9032.9(8) ofTitle 11 oftbe Code of Federal Regulations,
in~ dermes a qualified campaign expense as one incurred by or on behalfof the
candidate from the date the individual becomes a candidate through the last day ofthe
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caDdidatet s eligibility; made in connection with his campaign f91 nomiDation; and neither
the incurrence nor the payment ofwhich constitutes a violation ofany law ofthe United
States or the State in which the expense is incurred or paid.

Section 9034.4(b)(3) ofTide 11 ofthe Code ofFederal
Regulations states, in relevant part, that any expenses incurred before the candidate's date
ofiDeligibilitJ.for property, services, or facilities used to benefit the candi_'s general
election campaign are not qualified campaign expenses.

Section 9034.4(e)(6Xi) ofTitle 11 of the Code ofFederal
Regulations states that the costs ofa solicitation shall be attributed to the primary election
or the GELAC, depending on the PUlpQ1se ofthe solicitation. Ifthe candidate solicits for
both the primary election and the GELAC in a single communication, SOOAt ofthe cost of
the solicitation shall be atttibuted to the primary election, and SOOA. to the GELAC.23

Section 9038(bX2XA) ofTide 26 ofthe United States Code states
that ifthe Commission determines that any amount ofany payment made to a candidate
from the matc'hing payment account was used for any purpose other than to defray the
qualified campaign expenses with respect to which such payment was made it shall notify
such candidate ofthe amount so used, and the candidate shall pay to the Secretary an
amount equal to such amount

The regulations at 11 CFR §9038.2(bX2Xiii) state that the amount
ofany repayment sought under this section shall bear the same ratio to the total amount
detennined to have been used for non-qualified campaign expenses as the amount of
matching funds certified to the candidate bears to the candidate's total deposits, as of90
days after the candidate's date ofineligibility.

Section 9038.2(aX2) ofTitle 11 ofthe Code ofFederal Regulations
states that the Commission will DOtify the candidate ofany repayment detenninations
made under this section as soon as possible, but not later than three years after the close
ofthe matching payment period. The Commission's issuance ofthe audit report to the
candidate under 11 CFR §9038. t (d) will constitute notification for purposes of this
section.

During the Audit staffs review ofcontributions to the Primary
Committee, it was noted that available solicitation devices contained appeals for
contributions ofup to 51,000 each for both the Primary Committee and the Compliance
Committee. The Audit staff reviewed approximately 51).71,985 spent by the Primary

The effective date ofthis replation was AUIUSI 16, 1995.
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Committee OD fundraising, and identified 229 transactions amQUDting to 5699,098 that
appeared to be incurred for fundraising appeals on behalfofboth the Primary Committee
and the Compliance Committee. Ofthis 5699,098, 5351,856 were expendinues by the
Primary Committee to defray Compliance Committee fundraising costs.

Similarly, an invoice from a Primary Committee vendor dated May
1. 1996, contained a 510,000 charge for "Compliance Committee ProcessiBj:. This

. charge was paid by the Primary Committee on May 1, 1996.

These matters were presented to Primary Committee
representatives at a conference at the conclusion offieldwork along with copies of
schedules and work papers detailing the Audit staff's detennination. Primary Committee
representatives indicated they were unhappy with the Commission's regulations
regarding expenditures made by legal and accounting funds established before a
candidate receives the party's nomination, and indicated they would pursue this matter
further.

In the Exit Conference Memorandum, the Audit staff
recommended that the Primary Committee submit evidence documenting that the above
expenditures were qualified campaign expenses. Absent such a demonstration, the Exit
Conference Memorandum stated that the Audit staffwould recommend that the
Commission make an initial detennination that the Primary Committee make a pro-rata
repayment ofSS3,38? (S351,856 + 510,000 x .230443)14 to the United States Treasmy
pursuant to section 9038(b)(2) of Title 26 of the United States Code.

In its response to the Exit Conference Memorandum, the Primary
Committee did not submit evidence demonstrating that the expenditures were qualified
campaign expenses. Instead, it stated that the Audit staff's recommendation "must be
rejected for several reasons" and centered its arguments on the Audit staff's application of
11 CFR §9034.4(e)(6)(i) to apportion the joint fundraising costs. The response does not
address the $10,000 expenditure for Compliance Committee processing costs.

1. The ReeulatjoDs Are CODtradjct0O'

The Primary Committee's response states that:

"The current Regulations are internally contradictory and place a
committee which simply exercises its rights granted by the
Regulations automatically in violation for following the
Regulations. Specifically, 11 C.F.R. §9003.3(a)(J) states that a

This figure (.230443) represents the Primary Committee's repayment ratio, as calculated pursuant
to II CFR §9031.2(bX2Xiii).
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GELAC 'may be established by such candidate pri9r to being
nominated or selected as the candidate ofa political party for the
office ofPresident or Vice President ofthe United States'.
However, another Regulation requires a candidate"who raises
GELAC funds pursuant to the Regulation, but is not nominated or
selected to be the Presidential or Vice Presidential candidate, to
remm (or have redesignated) III of the funds collected by the "=F­

GELAC. 11 C.F.R. §I02.9(e)(2). None ofthe funds raised may be
attributed to any fundraising or overhead costs according to 11
C.F.R. §102.9(e)(2). Yet 11 C.F.R. §9034.4(e)(6)(i) requires that a
joint solicitation be paid for by both the primary committee and the
GELAC. It cannot be both ways."

The fact that these regulations appear "contradictory" to the
Primary Committee does not mean that the expenditures are qualified campaign
expenses ofthe Primary Committee. Indeed, the sum of the regulations surrounding a
GELAC presents committees with several choices, some ofwhich may hold potential
hazards. However, the regulations also work to put the candidate on notice of the risks
involved with establishing a GELAC prior to receiving his or her party's nomination.
Thus, the regulations leave it up to the candidate to decide whether a proactive
fundraising program between the Primary and Compliance Committee early in the
campaign is wise. Accordingly, one section ofthe regulations in question unequivocally
states that: "..any expenses incuned before the candidate's date of ineligibility for
property, services, or facilities used to benefit the candidate's general election campaign
are not qualified campaign expenses." (11 CFR §9034.4(b)(3».

2. The Solicitations arc Not Solicitations

The Primary Committee also contends the following:

"...an examination of the actual mailings and invitations shows that
the reference to the Compliance Committee is fleeting, at most, and
in reality a secondary, ifnot tertiary, consideration in the piece as a
whole. As such they are not 4 solicitations' and no repayment is
required by the Regulations... A fair viewing of the invitations and
letters themselves demonstrates that they are a clear attempt to
solicit funds for the Primary Committee. The invitations are all for
events benefiting the Primary Committee... In short, neither the
invitations or the fundraising letters directly solicit funds for the
Compliance Committee as defined by the Regulations".

The relevant regulations contain neither a uprimary purpose" test
for solicitations, nor allow for any son ofallocation based on space devoted to different
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committees. The test is whether fimds were solicited forboth~. The
solicitations reviewed by the Audit staffcontained an appeal for the Compliance
Committee which, with a few minor variatiODS, read as foUows:

Also, enclosed is my/our contribution in the amount ofS to
"Pete Wilson for President Compliance Fund". (The maximum
cantribution ofS1,000 per per50D may be made in addition to yeur
contribution to the Presidential Committee).

The Audit staffviews the above as a direct solicitation offimds
for the Compliance Committee.

The response also argues that the Compliance Committee did not
receive enough money, compared to the Primary Committee, to justify the contention that
the solicitations were "joint". The arpIDleDt lead as follows:

".. of627 Compliance Committee contributors only 52, or 8.3
percent, did not give to the Primary Committee. With that 8.3
percent exception. all fimds that were placed ill the Compliance
Committee accounts were clone 10 by contributon who bad already
given the legal maximum to the Primary Committee, and wished to
help further. The results conclusively demonstrate this. The
Primary Committee raised about $5,767,000. The Compliance
Committee raised about $S98,~••. If these were really the joint
solicitations as the Memorandwn contends, these Dumbers would
have been much more even. To show the illogic oftbe
Memorandum's result, the Compliance Committee raised S598,000,
yet the audit staffnow argues that its fUndraising costs were
5351,856. This amounts to an unbeard ofcost ofabout 59 percent"

The mere fact that S589,OO5 in contributions was generated proves
that a solicitation occurred. While it is true that the major focus of the solicitation was
the Primary Committee, as noted above, the relevant rqulation doesn't cite a primary
focus test. Rather, it requires the cost ofa communication which solicits for both a
primary committee and a general committee be allocated equally between the two.
Further, based on the experience ofthe Audit staff. it is not at all unusual to encounter
fundraisiD& J'IOIl1IIDS which yickt poor response rates. Indeed, the Audit staffhas
frequently seen fiJDdraisiDa PJOIIIIDS that ICtuaIly a-losses for political
committees. Thus, the numerical data cited by the PriJImy Committee above do not

2S
Based on the Audit statrs review,dIe Compliance Commiaee received S589,005 in contributions.
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reflect results that are "unheard of' or otherwise especially remarkable. Indeed, the data
reinforces that the solicitations were effective in generating contributions for the
Compliance Committee.

3. Effective Date ofReplatjoD

The Primary Committee also presented the followin&argument:

UThe Regulation upon which the Memorandum bases its repayment
determination went into effect on August 16, 1995. This was well
after most ofthe fundraising solicitations by the Wilson committees
that are the subject ofthe S83,387 repayment amount The
Committees dispute that the Memorandum correctly uses 11 C.F.R.
§9034.4(e)(6)(i) to determine the repayment in this situation. But
even ifmathematically correct, the Regulation cannot be applied to
any solicitation before August 16, 1995 because the Regulation was
not in effect ... Furthermore, a review ofthe invitations sent after
AUgust 16, 1995 shows that, with only one exception, the
solicitation for the Compliance Committee was dropped entirely
from the Committee's solicitations."

It should be DOted that 11 CFR §9034.4(e)(6)(i) stipulates only the
method for apportioning costs offundraising devices which solicit for both a candidate's
Primary and GELAC committees. The Regulation does not state that such expenditures
become qualified campaign expenses of the primary committee should the candidate fail
to receive the party nomination. Thus, the effective date of 11 CFR §9034.4(e)(6)(i) is
irrelevant in arguing that the joint solicitation costs paid by the Primary Committee prior
to August 16, 1995 should be considered qualified campaign expenses. In addition,
based on documentation made available to the Audit staffby the Primary Committee,
there appears to have been more than "one" joint solicitation subsequent to the effective
date ofthis regulation.

The response continues by arguing that the joint solicitation costs
should be allocated on the "funds received" basis, as described at 11 CFR §I06.5(f). This
allocation method was developed for use by party committees engaged in both federal
and non..federal activity. The Primary Committee states that allocation should be "...on
the bases of: (I) amounts received (SS,767,000 for the Primary Committee and S598,ooo
for the Compliance Committee) or (2) space used for each committee in the solicitations
themselves." The Primary Committee contends that, based on the funds received by each
committee, "[t]he Compliance Committee raised about SS98,OOO, or 10.37 percent as
much [as the Primary Committee]". In a footnote to its response, the Primary Committee
further calculates:
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Ifthe Commission really believed that this fundrajsing requires
some sol1 ofa repayment, then it would have to be based on the
10.37 percent figure. In other words, even under the
Memorandum's own logic, (as opposed to its vindictive conclusion),
the repayment amount should be SI6,706.30 (10.37 percent of
S699,098 times .230443).

-.,..
The Audit staff agrees that prior to the effective date of the

regulation a funds received allocation would be pennissible. However, the Primary
Committee's calculation is flawed. The figure supplied for Primary Committee rc:~ceipts

includes contributions solicited solely for that committee and not as a result of the joint
solicitations addressed by the Audit staff: To apply a ratio based on total funds received
to only those expenditures identified by the Audit staffwhich were in connection with
the joint solicitations would result in a flawed comparison. To accurately apply the
"funds received" method in this situation, only Primary contributions received directly
as a result of the joint solicitation should be considered. Further, in calculating the 10.37
percent, the Primary Committee simply divides 5598,000 by S5,767,000. This
calculation does not accurately reflect the relative funds received by each committee.

Using the fundraising event codes contained on the computer file
provided by the Primary Committee, the Audit staffdetennined that the Primary
Committee received S2,794,975 as a direct result ofthe joint fundraising solicitations;
the Compliance Committee received 5576,905. The Audit staffalso detennined that
$767,619 was the maximum matching funds which could have been received from the
$2,794,975 raised by the Primary Committee, bringing its total to 53,562,594. Based on
these amounts, a funds received ratio of 13.94 percent was calculated.26

The Audit staff revised its analysis to reflect the effective date of
11 CFR §9034.4(e)(6)(1) and to detennine the Compliance Committee portion ofjoint
fundraising expenses using the funds received ratio (13.94%): Only those expenditures
associated with a jointly-solicited fundraising event held subsequent to the effective date
are allocated on a 50150 basis. For those expenditures incurred with respect to jointly­
solicited fundraising events held prior to the effective date, the Audit staff used the funds
received method.

The Audit stairs revised analysis identifies non-qualified
campaign expenses totaling $130,577 which are subject to pro-rata repayment. This
amount includes the $10,000 payment for Compliance Committee processing not
addressed in the Compliance Committee's response.

26
The calculation for this ratio is: S576,905 .;. (S576,905 + $2,794,975 + S767,619.
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Rccommegdatiog II J

The Audit staff recommends that the Commission detennine that 5299861 is
payable to the United States Treasury pursuant to 26 U.S.C.. §9038(b)(2)(A).. 27

3.. Stale-dated Checks
-ot=-

Section 9038.6 ofTitle 11 ofthe Code ofFederal Regulations
states that ifthe committee has checks outstanding to creditors or contributors that have
not been cashed, the committee shall notify the Commission ofits efforts to locate the
payees, if such efforts are necessary, and its efforts to encourage the payees to cash the
outstanding checks. The committee shall also submit a check for the total amount of such
outstanding checks, payable to the United States Treasury..

The Audit staffperformed bank reconciliations through April
1996. From these reconciliations, 49 checks we identified totaling 537,470, which had
not been negotiated. Of these, 33 totaling 528,950, were for contribution refunds. Ofthe
33 contribution refunds, it appears that 28 represented refunds ofexcessive contributions.

At a conference held at the end offieldwork, the Audit staff
provided representatives ofthe Primary Committee with copies ofschedules of the stale­
dated checks. Committee representatives agreed to review their records and provide the
Audit staff with additional information which may resolve the items.

In the Exit Conference Memorandum, the Audit staff
recommended that the Primary Committee provide evidence that either the checks are not
outstanding by providing copies ofthe front and back of the negotiated checks along with
bank statements, or that the outstanding checks are void by providing either copies of the
voided checks with evidence that no obligation exists, or copies of negotiated
replacement checks. Absent such evidence, the Exit Conference Memorandum explained
that the Audit staffwould recommend that the Commission determine that stale-dated
checks totaling 537,470 are payable to the United States Treasury.

In its response to the Exit Conference Memorandum, the Primary
Committee provided copies of four checks. totaling $4,541, which had been negotiated by
the payees. The Audit staffconcludes that. based on the documentation submitted stale­
dated checks totaling $32,929 ($37,470-$4,541) remain.

2'7
The payment amount is calculated as S130,577 x .230443.
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RecommegdatioD #12

The Audit staffrecommends that the Commission determine that the Primary
Committee is required to pay 532,929 to the United States Treasury pursuant to Section
9038.6 ofTitle 11 ofthe Code ofFederal Regulations.

IV. __. PETE WILSON FOR PRESIDENT COMPLIANCE COMMITXEE.INC.
(COMPLIANCE COMMII I EEl

A. AUDIT FINDINGS AND RECOMMENDAnONS : NON-REPAYMENT

MATTERS
ito
7 l. Misstatemcnt ofFinancial Activity

iio
2
5
•
1
7
5
2

Sections 434(b)(1), (2) and (4) ofTitle 2 ofthe United States Code
state, in relevant part, that each report shall disclose the amount ofcash on hand at the
beginning ofeach reporting period, the total amount ofall receipts, and the total amount
ofall disbursements for the reporting period and calendar year.

The Audit statrs reconciliation ofthe Compliance Committee's
reported financial activity to bank activity for the first four months of 1996 revealed a
material misstatement in the Compliance Committee's reported disbursements and
ending-cash-on-hand balance. During the first four months of 1996, the Compliance
Committee reported total disbursements of5360,916, and an ending-cash-on-hand
balance of58,180. The Audit staffdetennined that the Compliance Committee should
have reported total disbursements of5367,827 and an ending-cash-on-hand balance of
$1 ~269. Therefore, the Audit staffconcluded that disbursements were understated by
56,911, and that ending-cash-on-hand balance was overstated by 56,911.

The Audit staffdetennined these misstatements were due to the
Compliance Committee's failure to report three contribution refunds during the April
1996 Monthly reporting period (March 1 to March 31, 1996), and the failure to report two
disbursements for income taxes during the May 1996 Monthly reponing period (April I
to April 30, 1996).

On June 24, 1996, during the course offieldwo~ the Compliance
Committee filed amended repons for the April and May 1996 reporting periods,
correcting the errors noted above.

In the Memorandum to the Compliance Committee, the Audit staff
recommended no further action regarding this matter. In its response, the Compliance
Committee noted its agreement with the Audit staffs recommendation.
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2. Disclosure ofOccupationlName ofEmplgyer

Section 434(bX3)(A) ofTitle 2 ofthe United States Code requires
a political committee to report the identification ofeach person who makes a contribution
to the reporting committee in an aggregate amount or value in excess of$200 per
calendar year, together with the date and amount ofsuch contribution.

~

Section 431(13)(A) ofTitle 2 ofthe United States Code defines the
.tenn "identification" to be, in the case ofany individual, the name, the mailing address,
and occupation ofsuch individual, as well as the name ofhis or her employer.

Section 432(h)(2)(i) ofTitle 2 ofthe United States Code states, in
part, when the treasurer ofa political committee shows that best efforts have been used to
obtain, maintain, and submit the information required by the Act, any report or any
records ofsuch committee shall be considered in compliance with the Act.

Section 104.7(b) ofTitle II ofthe Code ofFederal Regulations
states, in part, lhat the treasurer and the committee will only be deemed to have exercised
best efforts ifall of the following are present: all written solicitations for contributions
include a clear request for the contributor's full name, mailing address, occupation and
name ofemployer, and include the statement that such reponing is required by Federal
law; the treasurer makes at least one effort after the receipt ofthe contribution, in either a
written request or documented oral request, within thirty days ofthe receipt ofthe
contribution, to obtain the information; and the treasurer reports all contributor
infonnation not provided by the contributor, but in the committee's possession, including
infonnation in contributor records, fundraising records and previously filed reports, in the
same two year election cycle.

The Audit staff reviewed contributions from individuals to the
Compliance Committee on a sample basis. The sample results revealed that for a
significant number ofsuch contributions the disclosure ofoccupation and name of
employer was inadequate. All the errors resulted from either a lack ofevidence of the
Treasurer's best efforts to obtain occupation and name ofemployer infonnation, or from
the occupation and name ofemployer infonnation being available, but not disclosed.

During the course ofaudit field work, the assistant treasurer stated
that the Compliance Committee did not send follow-up letters to contributors requesting
the occupation and name ofemployer infonnation. Rather, the Compliance Committee
relied on the Primary Committee's records and efforts to provide the required
infonnation.2I All contributions received by the Compliance Committee were either

21
Since the Primary Committee and the Compliance Committee had the same treasurer for most of
the audit period, and operated out of the same address, the Audit staffdetennined that it was
reasonable to assume that the infonnation maintained by the Primary Committee was readily
accessible and available for use by the Compliance Comminee.
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transferred by the Primary Committee in accordance with 11 CfR §9003(a)(1), or
solicited in conjunction with the Primary Committee (see Finding m.B.2.). Thus, the
Audit staffexamined the Primary Committee contributor records for occupation and
name ofemployer infonnation and for evidence ofthe Treasurer's best efforts in order to
incorporate the information contained in those records into the review. As a result ofthis
review, the number oferrors was reduced; however, a material problem remained.

At a conference held at the conclusion offieldwork, the
Compliance Committee was advised ofthis matter. Compliance Committee officials
agreed to file amended Schedules A-P disclosing the missing occupation and name of
employer data; and, where the information could not be obtained, to maintain and submit
records ofall efforts to acquire it.

In the Memorandum, the Audit staff recommended that the
Compliance Committee submit docwnentation to demonstrate that best efforts were
utilized and file amended Schedules A-P to disclose occupation and name ofemployer
information contained in either the Primary Committee or Compliance Committee
records but nOl previously disclosed.

Amended Schedules A-P were provided with the Compliance
Committee's August 1996 (September Monthly) filing with the Commission. Based on
our review ofthe amendments, the Audit staffdetermined that the Compliance
Committee's reports had been materially corrected to disclose the required occupation
and name ofemployer infonnation.

B. FINDING AND RECOMMENDATION: AMOUNT DUE TO THE U.S.
TREASURV

Stale-dated Checks

Section 9007.6 ofTitle 11 of the Code ofFederal Regulations states that if
the committee has checks outstanding to creditors or contributors that have not been
cashed, the committee shall notify the Commission of its efforts to locate the payees, if
such efforts are necessary, and its effons to encourage the payees to cash the outstanding
checks. The committee shall also submit a check for the total amount of suCh outstanding
checks, payable to the United States Treasury.

The Audit staffperformed bank reconciliations through April 1996 for the
Compliance Committee. From these reconciliations, the Audit staffdetermined that the
Compliance Committee had 80 stale-dated contribution refund checks totaling 566,450.

At a conference held at the end of fieldwo~ the Audit staff provided
representatives of the Compliance Comminee with copies ofschedules of the stale-dated
checks. The Audit staffdiscussed this matter with the Compliance Committee
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representatives, who agreed to review their records and provide the Audit staffwith
additional and ongoing information which may resolve the items.

In the Exit Conference Memorandum, the Audit staffrecommended that
the Compliance Committee provide evidence that either the checks were not outstanding
by providing copies ofthe front and back ofthe negotiated checks along with bank
statements, or..that the outstanding checks are void by providing either cop*-ofthe
voided checks with evidence that no obligation exists, or copies ofnegotiated
replacement checks. Absent such evidence, the Audit staffwould recommend the
Commission determine that stale-dated checks totaling 566,450 are payable to the United
States Treasury.

In response to the Exit Conference Memorandum, the Compliance
Committee provided evidence which resolved three items totaling $3,000. Therefore, the
Audit staffreduced the amount ofunresolved, stale-dated checks to 563,450 (566,450­
$3,000)."

RecQmmendjtjQn II 3

The Audit staffrecommends that the Commission determine that the Compliance
Committee make a payment of563,450 to the United States Treasury pursuant to Section
9007.6 ofTitle 11 ofthe Code ofFederal Regulations.

v. PETE WILSON FOR PRESIDENT AUDIT FINES AND PENALTIES
ACCOUNT. INC. enNIS COMMflTEE)

The Audit staffdid not detect any material non-compliance matters resulting from
the audit of the Audit Fines Committee. This fact was stated in the Exit Conference
Memorandum. In its response, the Audit Fines Committee concurred with the Audit
staff's conclusion. .

Ifresidual moneys exist in the Audit Fines Committee account(s) after payment of
all fines and civil penalties, the Audit Fines Committee must take the following action
with respect to such moneys:

a. Return any residual moneys to contributors on either a pro-rata basis or
first-in, first-out basis;

b. disgorge any residual moneys to the United States Treasury;

c. contribute any residual moneys to any organization described in section
170(c) ofTitle 26 of the United States Code. or
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trmsfer 8DY JeSiduallllOlle)'S to any DltiOlll1,~ or 10cII committee of
8IlY political party so JODI. such moneys are DOt used in CODDeCtion with
my Federal election.

VI. SUMMARy OF AMOl1NTS DUE TO THE u.s. DEMVRY

_. ~ -A. 1'RIMARYCOMMITrEE:

B. COMPUANCE COMMI1TEE:

;~
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Finding m.B.2.

Finding m.B.3.

Finding IV.B.

Non-Qualified Campaip Expenses:
Compliance Committee Expenses Paid by
the Primary Committee

Stale-dated Cbecks

Stale-dated Checks

Total
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TO:

THROUGH:

FROM:

SUBJEcr:

Robert J. Costa
Assistant Stafr]JiJ·rectlDr

Audit Di...ail·~·......

John C. SUllJrrJI
StaffDi·~""

/:

=;;::~
Assoc· GeDcraI Couasel

t ." :
Rhonda~. Vosdinp ,L'r
Assistant GeDcraI Couasel

~
Proposed Audit Repon on the Pete Wdscm for President
Committee. IDe.; Pete Wilson for President Compliance
CommiUee. IDe.; and Pete Wilscm for PresideDt Audit Fines and
Penalties Account. Inc. (LRA #478)

1. INTRODUCTION

The Office ofGeDera1 Counsel bas reviewed the proposed Audit R.cpon on the
Pete Wilson for Presideat Committee. Inc. ("Primm'y Comnriaee"); Pete WUson for
PresideDt CompliIIace Commi1Iee.lDc. \CompIiIDce Committee..); ... Pete Wilson for
PresideDt Audit FiDes Del PeDaIties AccouDt.. IDe. ,FiDes Committee") submiaed to this
Oftice on March 18. 1997.1 The followiDa memonmdum summari2a our commcn1S on

Becau. the pioposecl Audit Report does DOl include .yaaaaers .... flam public disclosure
UDder II C.F.1l § 2.4. dais 0fI"ac:e NCOIft,nends IbaI the Commission's dilcasian ordais docuIDent.
c:onducIed in open ......
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Paopolld Audit Repart • the,.W".... for Pn:sicIeIlt
eamm~ IDe.; Pete W'dsan far PIaidem Compliance
eammjnec. 1Dc.; .ad Pete W'dsaa for Praident Audit Fines
ad PmaIIiII Aceauat. IDe. (LRA 1471)

"2
the proposed report. 'Ibis Office concurs with findings in the proposed repon which are
DOt diScussed separately in the fonowing memorandum. Ifyou have any questions
coDCeJDiDl our c:ommerm. please contact Andrep~ the anomey assigned to this
audiL

.D. APPARENT EXCESSIVE CONTRIBtrrlON (SECI10N 111.A.l..)

The proposed report DOtes that on May 1, 1995, the Primary Committee entered
into a contraet with The Fuller Company, a corporation owned by Craig Fuller.~ Pursuant
to the contract, Mr. Fuller was to serve as the Primary Committee's campaign chairman.
and he was to receive a mooo retainer fee each month beginning May I. 1995. The
proposed report DOteS that the Primary Comminee owes Craig Fuller SS1.185. an amount
which includes aD unpaid August 1995 monthly retainer fee for campaign chainnan

. services rendered cmOOO), as well as expenses that Mr. Fuller incurred while providing
campaign chai!JDaD services, such as taxi fares, meals, and hotel lodging (529.193). The
proposed report CODCludes that the unreimbursed expenses constitute an excessive
contribution of$28.193 from Mr. Fuller to the Primary Committee pursuant to 11 C.F.R.
§ 116.5. The proposed report rejects the Primary Committee's arpments that Mr. Fuller
is a commercial vendor aDd his expenses, therefore, are properly analyzed UDder
11 C.F.R. § J16.3.

This Office concurs with the Audit Division's opinion that Mr. Fuller's expenses
are problematic. However. the information provided by the Primary Committee in
response to the Exit Conference Memorandum suggests that Mr. Fuller may be a
commercial vendor. Thus, his expenses are better analyzed under 11 C.F.R.. § 116.3 than
11 C.F.R. § 116.5.

The Primary Committee entered into a contract with The Fuller Company
pursuant to which Mr. Fuller would provide campaign chairman services to the Primmy
Committee.3 In respoase to the Exit Conference Memorandum.. the Primmy Committee
submined an affidavit from Mr. Fuller swing that he is president ofThe Fuller Company,
a sole proprietorship. His affidavit also states that he considered himself to be an
independent COD1r8CtOr with the Primary Committee. rather than a Primary Comminee
employee. Mr. Fuller's affidavit funher Slates that his 1995 federal we mum reflected
his status as an iDdepeDdem CODtractor. Specifically" he received a Form I099 from the

In its c:onna wiIh die PriIDIry CoauDiaee. The Fuller Com....y refers to itself as a corporation.
However. Mr. FuUIr'. aftIdaYit lilies tb8I The Fuller eom,.ny is a sole peopriclonhip. Sft Atrscta,," of
Crail Fuller dated "--'Y J7" 1997.

The proposed repan DOleS 1l1li all but one~ Commmce check relalcd to Mr. Fuller's
campaip chairman..-rices was made payable to Crail Fuller, not ne Fuller CompMy.
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Primary Committee for compellSltion eamed in 1995 aDd reponed this compensation on
Schedule C on his 1995 tax return. ThUS, Mr. Fuller's affidavit states the Primary
Committee treated him as a vendor.

~

__ .It appears that Mr. Fuller was DOt acting as an individual when he Provided
campaign chairman services to the Primary Committee. See 11 C.F.R. § 116.5 U'l'ovision
applies to committee staffand otMr il'l/lividuQls). However, it is not entirely clear he was
acting as a commercial vendor because there is DO evidence that his usual and Donna)

course ofbusiness involves the provision ofcampaign chairman services. 11 C.F.R.
§ 116.1(c). Nonetheless, this Office believes that the balance ofavailable iDfonnation at
this point weighs in favor oftreating Mr. Fuller as a commerciaJ vendor pursuant to
11 C.F.R. § 116.3(c).4 Although Mr. Fuller did not provide copies orhis 1995 federal lax

~ the statements contained in his affidavit are consistent with the 1995 Internal
R~venue Service ("IRS") tax year sole proprietorship requirements.S Moreover. it
appears that~ Primary Committee did DOt consider Mr. Fuller an employee because it
reponed Mr. Fuller's eamiDp on IRS Form 1099, a form specifically used for
nonemployees. ScI 1DstructioDS to 1995 IRS Form 1040 at 10 (nonemployee
compensation reported on IRS Form l099-MISC).

Nonetheless. this Office notes that the Primary Committee bas failed to

demonstrate that The Fuller Company'5 ordiDary course ofbusiness was to extend credit

4 Because Mr. Fuller ..... inquiries to the Primary Commiaee conccmiD& payment ofms S".2.000
August I99S mainer fee, Ibis otrace does not beline dill Mr. Fuller extea*d aedit to 1he Commiftee
totaling s-'..2.000 under I J C.F.R. § 116.3. See Afradlvit ofCraig Fuller dated Jan'*)' 11. 1997. This
Office also notes that Mr. Fuller's AUiust 199.5 reWncr fee is DOl ploperty included under II C.F.R.
§ J16.S because the mainer fee is money owed by the Primary CommiDee 10 Mr. Fuller; it is not the
pa)rmenl or advance ofmonies by Mr. Fuller to the Primary Commiaee for die costs incumd 10 provide
goods I1Id services to the~ Commiaec. III limiled~ the Commission bas permitted
entities 10 pay upfront COSIS Ibat~ incurred in caaneClioa with providin& loods or services to. political
committee without such cosu c:onstiIutin&. comribution 10 the political commiUee. S. p1tItf'Q/J)'.
Advisory Opinions 199]·18.ad 1991·20.

A "sole proprietorship" is k. business. usually unincorpomcd. owned and comroUed exclusively
by one person." Bl«k·s lAw DicliofttIry 1220 (6th Ed. 1991). For lax year 1995, the IRS required
individuals who received • profit or loss from • sole proprietorsbip to report the poss receipts or sales
from their respective btniDeues on IRS Schedule C, ........ to IRS Fonn 1040. 1995 IRS Fonn
1040, line 12 and 1995 IRS Farm Sche....e C. Pan I. No. I. Individuals daennine the ......, of the polS

receipts or sales from Ibeir .espeaive busiIM'M' by examin" box 'on IRS Form I099-M1SC. I99S IRS
Form Schedule C lnIauctioas • C-2;~GUo. 1DsIrucIioas 10 1995 IRS Fonn 1040. 10 (nonemployec
compensation reponed on IRS Form I099-MlSC). Thus. fara.x year 1995. individuals wida sole
proprietorships receiwd IRS Form I099-MISC and reponed the amount ofpolS receipts or sales from
their rapective busincssa on IRS Form 1040 Md Schedule C. Schedule C requires • dacnpuon of the
filer" s business. inc1udiD& the pncral facld or Klivny t the type ofproduc1 or servICe. and the type of
customer or client. Schedule C InstrUctions It C- J.
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for expeuses, such as taxi fares, meals, and hotellodaina, in the course ofperfonning
work for other clients.' 11 C.F.,R.. § 116.3(c). Mr. Fuller's affidavit only discusses the
existence ofThe Fuller Company and his filings for the 1995 tax year; it does not discuss
the business practices ofThe Fuller Company, and the Primary CommitteeJ!.as not
submitted any~ther documentation addressing The Fuller Company's usual and nonnal
course ofbusiness. As a result, this Office believes The Fuller Company extended credit
totaling 529,193 to the Primary Committee outside of its ordinary course ofbusiness.7

III. NON-QUALIFIED CAMPAIGN EXPENSES - COMPLIANCE
COMMITrEE EXPENSES PAID FOR BY THE PRIMARY COMMllTEE
(SECI10N m.B.3.3)

The proposed repon notes that the Primary Commiuee spent 5699..098 on joint
fundraising appeals with the Compliance Committee. The Primary Committee paid the
Compliance G9mmittee's share ofthe joint fundraising appeals, in addition to S10..000
for 64Compliance Committee Processing.,.a

The proposed report states that Compliance Committee fundraising costs paid for
by the Primary Committee are non-qualified campaign expenses. The proposed repon
applies a funds-received allocation method to determine the allocable costs ofjoint
solicitations which occurred prior to August 16, 1995, the effective date ofthe 11 C.F.R.
§ 9034.4(e)(6Xi). As a result, the proposed report determined that the costs associated
with the joint solicitations prior to August 16.. 1995 should be allocated 8S.86% to the
Primary Committee ancl14.14% to the Compliance Comminee. Therefore. the proposed
repon states that the Primary Committee incurred non-qualified campaign expenses
totaling $130..854 for Compliance Committee solicitation costs.'

Because this OffICe believes Mr. Fuller's expenses are beaer analyzed under II C.F.R. § 116.3, it
is immaterial whether Mr. Fuller paid for his expenses by cash or personal credit card. COII'IfXl'e 11 C.F.R.
§ 116.3 WIth § 116.S(b)(2).

As a commercial vendor, Mr. Fuller is not entitled to the nvcl exemption for individuals pursuant
to I J C.F.R. § I16.S(b). S- J1 C.F.Il. § lOO.7(b)(I). Therefore. the Imount ofdie contribution increases.

The Primary Commillee was DOt required 10 pay such COlIS. The Primary Commiaee could have
paid Compliace Commiaee COlIS wiIbout iacurrinl non-quaIiflCd campaip expenses if it used surplus
monies that may have exiIIed once it fulfilled all oriD rcp8ymcnt obliptions. S. II C.F.R. § 113.2(d).
Alternatively. thae COllI could have been paid with the personai funds ofPetc Wilson or they could have
been paid with any remain.. raiduaJ funds from • Pete Wilson commmee 1baI wu auIhorizcd for I

different election cycle. S. II C.F.R. i§ JJO.J(c)(5). 9003.2(cXI). and 9035.2(1)( I).

This Offace recommends daallhe proposed rcpon be revascd 10 indudc • discussion describing
how this number wu derived.
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This Office does DOt apee that a timds-received allocation method is appropriate
to determine the allocable costs ofjoim solicitations which occurred prior to August 16.
1995.10 Such a method comradiets prior Commission practice with respect to joint
solicitation costs between a primary committee and a compliaDce commiUU: Prior to the
1992--eJecbouq'cle, it does Dot appear the Commission specifically addresSed -whether
costs incurred between a primary committee and a compliaDce committee could be
allocated, and if so, what allocation method should be used. See Explanation and
Justification for 11 C.F.R.. § 9034.4(e), 60 Fed. Reg. 31866-68 (June 16, 1995); see
generally, Financial Control and Comp1iaDce Manuals for Presidential Primary
Candidates and General Election Candidates Receivina Public Financing for 1984, 1988.
and 1992. However, the Commission discussed joiDt primary committee and compliance
committee expenses in the Clinton for PresideDt Committee, 1Dc. (MClinton Comminee")
audit. In 1992, the Clinton Committee hired a vendor to conduct two joint mailings for

- the Clinton/Gore '92 GeDeral Election Compliance Fund (MClinton GELAC") and it.
Final Audit Repm on the CliDton for President Committee, IDe. at S1 (December 20.
1994). The Clinton CommiUee allocaled.the cost oftbese mailinp 85% to the Clinton
Committee and 15% 10 the Clinton GELAC according to '1be beaefit reasonably
expected to be derived (by each committee]'" Id at 52; s,e auo, 11 C.F.R. § l06.1{a).
The Commission rejected this method. and the joint mailina costs were allocated SOOIO to
the Clinton Committee and SOOIt to the Clinton GELAC. Id. at 52 and 63.

In addition to this audit, the Commission promulpted a joint solicitation
regulation for the 1996 election cycle, which applied to candidates who receive public
ftmding in both the primary aDd the general election. 11 C.F.R. § 9034.4(e). This
regulation specifically requires the costs ofa soliciwion to be auributed to the primary
election or to the GELAC depending on the purpose of the solicitation. 11 C.F.R.
§ 9034.4(e)(6)(i). Ifa candidate soliciu funds for both the primary election and for the
GELAC in a sinale communication, SOOAt of the cost of the solicitation sball be anributed
to the primary election, mel SO';e to the GELAC. Id The Commission promulgated this
provision to clarify put questions M(that] have arisen as to whether a p[re] DOl
communicaUOD was iD1eDded to influence the general election. or vise versa." See
Explanation IDd Justification for 11 C.F.R. § 9034.4(e), 60 Fed. Reg. 31866-68 (June 16.
1995). Apparently, the Commission assumed that GELAC accounts would only be
eSl8blished by primary candidates who were assured of obtaining their party'5 nomination
to become general election candidates. See 11 C.F.R. § 9003.3(8)(1) (GELAC may be
established by a major pany candidate prior to beiDa nominated or selected as the
candidate ofa political party for the office ofPresidcnt) and § 9003.3(a)(2)(iiXA)
(compliance related costs Iball ini1ia1ly be paid &om the federal fwxt account of a major

.0 On 0cI0ber 29. J996.1be Commission delermined Ihat General EJection lApl and Accounting
Compliance funds (MOaAC') expenses paid by president.,,....., conuniaees~ non-qualirled
campaip expenses. However. the Commission did DOl lMke I delerminalion with respect to the method
ofallocaUnl cosu of joint fundraisinl between I GELAC ... ,.......-y commiaec.
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parry camdidate seeking the office ofthe +eDt in the general election; the GELAC
may later reimburse the federal fund account for these costs)..

Although 11 C.F.R. § 9034.4(e)(6)(i) does Dot directly apply to the.~.
Committee beaause Governor Wilson did not receive public funding in botl1 the primary
and general elections, this regulation provides additional guidance concerning the proper
allocation method for joint primary/GELAC solicitations, irrespective of whether a
GELAC was established by a publicly funded candidate who failed to be Dominated or
selected as the candidate ofa political pany for President. Accordingly, this Office
believes that 11 C.F.R. § 9034.4(e)(6)(i) can be used, by analogy, as suppon for the
proposition that a SOO/oIS001O allocation method should be used to detennine the
Compliance Committee's share ofjoint solicitation costs incurred prior to August 16..
1995.

Based on the Clinton Committee audit and 11 C.F.R. § 9034.4(e)(6)(i). bv
analogy. this office believes that use ofa funds received method to allocate the ~osts of
joint solicitations between the Primary Committee and the Compliance Committee prior
to August 16, 1995 is inconsistent with the Commission's past and present tteatment of
such costs. Accordingly, this Office believes that the Audit Division should allocate
these costs on a SOOIJSOO/O basis. I J Therefore, this Office recommends that the Audit
Division revise the proposed repon to reflect this allocation percentage in the amount of
non-qualified campaign expenses subject to a pro-rata repayment to be paid by the
Primary Committee.

II Because II C.F.R. § 9034.4(e)(6Xi) applies 10 candidates who receive public fundine in both the
primary and leftcral eleaion, it does not appear 1bat this provision specifically applies to joint solici1allons
undcnaken by an unsuccessful publicly funded primary candidate for President and ItS GELAC after
Au,U5t 16. 1995. However. for the above-sweet reasons. thas Office believes that this rqulataon apphes.
by anaio&>-. to such joint soliciwions. Therefore, thIS Office concurs with the proposed repon's
conclusion thatjoinl solieilations between the Primary Commiftee and the Compliance Commattee whIch
occurred after Au,ust 16. 1995 should be allocated on a 50%150% basis.
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TO:

THROUGH:

FROM: \.

FEDERAL ELECTION COMMISSION
WASHINCTO". DC ~.,

RobenJ.Co$Ul
Assistant StaffDirector
AuditDivis~

John c. s:zJJ-- "\
Staff~J

Lawrence MINoble /
GeneraJ Counsel '1L
Kim Bri~ht-Colcman lU'JL,
Associate General CO~1

Rhonda J. "osdilllh (UtI
Assistant General Counsel

Andre G~Ki~e;,
Anome~~

fIIr 21 2 20 Fii '97

SUBJEcr: Proposed ."udit Repon on the Pete Wilson for President
Committc=e.lnc.: Pete Wilson for President Compliance
Committ¢t:. Inc.: and Pete Wilson for President Audit FiDes and
Penallie~ Account. Inc. CLRA #478) • Supplemental Comments

I. INTRODUcnON

This memoradum is \\Tinen pursuant to an infonnal request by the Audit
Division on May 16. 1997 10 reconsider the conclusions contained in our memorandum
dated May 13. 1997 concemin~ the proposed audit n:pon on the Pete Wilson for
President Comminee.lnc. ("Prlma~' Comminee"). Pete Wilson for President Compliance
CommiUec.. Inc. ("Compliance Committee"). and Pete Wilson for President Audit Fines
mel Penalties Accoum.lnc. If you have an~' questions concerning these suppIcmentaJ
comments. please contact Andn: G. Pineda. the anomey assiped to this audit.
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Memo to Raben J. Costa
Proposed Audit Repon on the Pete \\·ilson for
President Committee. Jnc~. et al.
PIle 2

n. APPARENT EXCESSIVE COI'7R1BUTI01\ (SECI10N 111.A.l.a)

The Audit Division requested that this Office reconsider its conclusion that Craig
Fuller is most likely a commercial vendor whose transactions with the~.
Committee should be analyzed under 11 C.F.R. § 116.3. Specifically. the_Audit Division
infonned this-Qffice of its belief that Mr. Fuller was acting more like a Pri~'
Committee employee. than a commercial vendor. In suppon of its positio~ the Audit
Division noted the following: (J) 1\1r. Fuller lacked other business clients; (2) he paid for
expenses via a personal credit card: (3) his business and personal address were the same;
(4) his current resume does not refer to The Fuller Company; and (5) a search ofThe
Fuller Company revealed that it \\'as not an incorporated entity in either California. the
Disaiet of Columbia. or Virginia.

Based on this request. this Office examined Internal Revenue Service Ruling
1987-41 .. which sets fonh guidelines for determining whether a person is an employee or
independent c~ntractor for tax purposes. I This ruling states that an individual is an
employee for federal tax purposes if the individual has the status of an employee under
the ··usual common law rules applicable in determining the employer-employee
relationship:· Re\'. Rut. 87-41. 1987-1 C.B. 296.298. In general. an employer/employee
relationship exists when the ··person or persons for whom the services are perfonned have
the right to control and direct th~ individual \\'ho performs the services.'· Jd Thus.. an
individual is an employee "'hen he or she his subject to the will and control of the
employer not only as to what shall be done but as to ho\\' it shall be done.·· Jd. The
designation or description of th~ relationship between panies is immaterial. Jd
However. individuals who are engaged in an independent trade.. business. or profession.
in which they offer their services to the public. are generally not employees. Jd

The Internal Revenue S~r\'ice exanlines 20 factors to detennine whether sufficient
control is present to establish an enlployer-employer relationship. Id. These factors
include: (1) instructions: (2) tr:uning: (3) integration: (4. services rendered personally;
(5) hiring. supervising. and P;I~ Ing assistants: (6) continuing relationship: (7) set hours of
work; (8) full time required: (9, doing worl on employ~r's premises: (10) order or
sequence set: (11) ora) or written repons: (1~) payment by hour. week. or month:
(13) payment of business and/or tr3\'eling expenses: ( )4) furnishing of tools or materials;
(15) significant investment: ( J(\ , realization of profit or loss: (17) working for more than
one finn at time: (18) making service availnble to general public; (19) right to discharge;
and (20) right to terminate. /,1 at :298-299 (explainin~ each factor in greater detail). No
specific weight is given to a p~lrticular factor: --the de[!ree of imponance of each factor
varies depending on the OCCUp~1t ion and th~ hlClu:a1 context in which the services are
perfonned.·· Jd at 298. Each d~l~rminntion IS analyzed on a case-by-case basis.

IRS rulang.s are not bandln~ Cli controlhn~ on CommISSion detemunauons. However. such rulings
provide guidance as to how the COlllllltSS'On can an;llyze panlcular circumstances or situations.

Page 50



..--

*{}
2
5
..
1
7
b
b

Menlo 10 Raben J. COSII
Ploposed Audit Report on the Pete Wilson for
President Commmec. Inc.• et al.
Pap 3

At this point, this Office believes that there is insufficient infonnation regardiDg
Craig Fuller's relationship to the Primary CC!mminee to definitively c~nclude that Mr.
Fuller was a Primary Committee employee. - Many of the listed factors require detailed
knowledge of the relationship that Mr. Fuller and The Fuller Compan)' ~~with the
Committee. details which were not available during the audit. For example. it is not clear
whether Mr. Fuller was required to submit oral or written reportS (factor # 11) or whether
he was required to work a set amount of hours (factor #7). The only information obtained
during the audit that provides substantive details concerning the relationship between Mr.
Fuller and the Primary Committee is a contract dated May 1. 1995. This CODtract.
however, provides little assistance in ascenaining Mr. Fuller's duties. See Anicle 3
("Duties ofVendor"). Nonetheless. it appears that pans ofmis contract suppon either
conclusion: that he is a Primary Committee employee or a commercial vendor. Compare
factor #12 (contract provision specifying payment of monthly retainer suggests
~ployer'employee relationship) with factor # 17 (contract provision permining the
ability to conWtct with other panies suggests independent contraCtor relationship).

III. NON-QUALIFIED CAMPAIGN EXPENSES • COMPLIANCE
COMMII I EE EXPENSES PAID FOR B\' THE PRIMARY COMMITTEE
(SECTION 111.B.3.3)

The Audit Division also requested that this Office reconsider its conclusion that
use of a funds-received allocation method is not appropriate to determine the allocable
costs ofjoint solicitations incurred by the Prim:lry Committee and the Compliance
Comminee prior to August] 6. 1995. In shan. the Audit Division informed this Office of
its belief that the 1992 audit on The Clinton for President Comminee. Inc. ("Clinton '92
Committee_.) does not constitute prior Commission practice with respect to the allocation
ofjoint solicitation costs between 3 primary committee and a compliance committee.
Accordingly. the Audit Division belie\'~s that no Commission precedence exists with
respect to the allocation ofjoint primary:compli:lnce solicitation costs prior to August 16.
1995. and as a result. use ofa funds-received allocation ratio by the Commission is
permissible.

This Office maintains its posiuun lh~t the costs incurred prior to August 16. 1995
for joint fundraising of the Primary Committee and Compliance Comminee should be
allocated 500/01500/0 to each committee. Th~ Clinton ·92 Committee audit constitutes
precedent with respect to the allocation of joint primary/compliance solicitation costs
incurred prior to August 16. 1~)5. In the Clinton ·9~ Committee audit. the Commission
allocated the cost of the joint solicitations 5{)~o tu the Clinton -92 Comminee. and 500/0 to
the Clinton/Gore '92 General Election ('onlpliance Fund. Therefore. it is clear that past

The factors c.ted by Ihe Audit 01\ 1~lOtl ~uch .., Mr Fullers apparent lack of other business
client5. provide some evidence that Mr FuU~r., an cmp'o~ee of the Pramary Comm.nee. However. these
factors are not dispositiVe

P~e S1
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.....Raben J. Colla
Pioposed Audit Rcpon on the Pete Wilson for
Prn"t Camminee. Inc.• elal.....
CcmunissiOD practice was to allocate joint primary/complilDce sblicitation costs on a
SO'IJSO'~ basis. AccoftIinIly. Ibis Office advises the Audit Division to apply a SD-NSO%
aIlocatiOD percen18Ie for Primary CommineelCompliance CommiUee joint solicita'liOD
costs iDc:urred prior to August 16. J995.
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Ms. Renee Croce, Treasurer
Pete-Wilson for President Committee, Inc.
Pete Wilson for President Compliance Committee, Inc.
Pete Wilson for President Audit Fines and Penalties Account, Inc.
228 SouthWashington Street, Suite 200
Alexandri~ VA 22314

Dear Ms. Croce:

Attached please fmd the Audit Report on Pete Wilson for President Committee,
Inc., Pete Wilson for President Compliance Committee, Inc. and Pete Wilson for President
Audit Fines and Penalties Account, Inc. The Commission approved the report on August
27, 1997. As noted on page S, the Commission may pursue any of the matters discussed in
an enforcement action.

In accordance with 11 CFR §§9038.2(c)(1) and (d)(l), the Commission has made a
detennination that a repayment to the Secretary ofthe Treasury in the amount of5126,240
is required within 90 calendar days after service of this report (December 1, 1997).

Should the Candidate dispute the Commission's detennination that a repayment is
required, Commission regulations at 11 CFR §9038.2(c)(2) provide the Candidate with an
opponunity to submit in writing, within 30 calendar days after service of the Commission's
notice (September 30, 1997), legal and factual materials to demonstrate that no repayment,
or a lesser repayment, is required. Further, 11 CFR §9038.2(c)(2)(ii) pennits a Candidate
who has submitted written materials to request an opponunity to address the Commission
in open session based on the legal and factual materials submitted.

The Commission will consider any written legal and factual materials submitted
within the 30 day period when deciding whether to revise the repayment determination.
Such materials may be submitted by counsel if the Candidate so elects. If the Candidate
decides to file a response to the repayment detennination, please contact Kim L.
Bright-Coleman of the Office ofGeneral Counsel at (202) 219-3690 or toll free at (800)
424-9530. If the Candidate does not dispute this determination within the 30 day period
provided, it will be considered final.

The Commission approved Audit Repon will be placed on the public record on
September S. 1997. Should you have any questions regarding the public release of this
repon, please contact Ron Harris of the Commission's Press Office at (202) 219-4155.
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Any quesdoas yoU may have JellIed 10 IIIIIItaS covered cIuriDI the audit or ill the
audit report sbouId be direcIed to Joe Stoltz or Alex BoDiewicz oftile Audit Division at
(202) 219-3720 or toU fiee. (800) 424-9530.

Robert •Costa
Assistant StaffDirector
Audit Division

Anacbment as stated
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August 28, 1997

In accordance with J1 eFR §§9038.2(cXI) and (d)(l), the Commission has made a
determination that a repayment to the Secretary ofthe Treasury in the amount of$126,240
is required within 90 calendar days after service ofthis repon (December 1, 1997).

Attached please find the Audit Report on Pete Wilson for President Committee.
Inc., Pete Wilson for President Compliance Committee, Inc. and Pete Wilson for President
Audit Fines and Penalties Account, Inc. The Commission approved the report on August
27, 1997. As noted on page S, the Commission may pursue any ofthe matters discussed in
an enforcement action.
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Governor Pete Wilson
clo Ms. Renee-Croce, Treasurer

.Pete Wilson for President Committee, Inc.
Pete Wilson for President Compliance Committee, IDc.
Pete Wilson for President Audit Fines and Penalties Account Inc.
228 SouthWashington Street, Suite 200
Alexandria, VA 22314

Dear Ms. Croce:

-is=-

Should you dispute the Commission's detennination that a repayment is required,
Commission regulations at 11 CFR §9038.2(c)(2) provide you with an opportunity to
submit in writing, within 30 calendar days after service of the Commission's notice
(September 30, 1997), legal and factual materials to demonstrate that no repayment, or a
lesser repayment, is required. Further, 11 CFR §9038.2(c)(2)(ii) pennits a candidate who
has submitted written materials to request an opponunity to address the Commission in
open session based on the legal and factual materials submitted.

The Commission will consider any written legal and factual materials submitted
within the 30 day period when deciding whether to revise the repayment detennination.
Such materials may be submitted by counsel ifyou so elect. If you decide to file a
response to the repayment determination, please contact Kim L. Bright-COleman of the
Office ofGeneral Counsel at (202) 219-3690 or toll flee at (800) 424-9530. Ifyou do not
dispute this determination within the 30 day period provided, it will be considered final.

The Commission approved Audit Repon will be placed on the public record on
September S, 1997. Should you have any questions regarding the public release ofthis
repon, please conUlCt Ron Hams of the Commission's Press Office at (202) 219-4155.
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ADy questioDs you may have related to matters covered-cluriDa the audit or in the
audit report sbouId be direcIed 10 Joe Stoltz or Alex Boniewicz ofthe Audit Division at
(202) 2J9-3720 or toO free It (800) 424-9530.

Robert J. Ita
Assistant StaffDirector
Audit Division

Attachment u stated

,-­; .
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CHRONOLOGY

- PETE WILSON FOR PRESIDENT COMMl1TEE, INC. -~
PETE WILSON FOR PRESIDENT COMPLIANCE COMMl1TEE, INC.

AND
PETE WILSON FOR PRESIDENT AUDIT FINES

AND PENALTIES ACCOUNT, INC.

...
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2
5
*1
7
7
2

Audit Fieldwork

Exit Conference Memorandum
to the Committee

Response Received to the
Exit Conference Memorandum

Audit Report Approved
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