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a. The Audit Staff \lisapplied the Samplin~ Technique

The Committee engaged the accountlOg tirm of Deloine & Touche to reqe\\ the

appropriateness of the sampling performed b~ the audit staff Deloine & Touche concluded that

the C,1mmbSI,1[1', sampling technique IS fundamentally t1awed as applied In this SltU3tlOn

The audit sufi used the "dollar unit sampimg" method to rea..-h conclusions for "hl,h thiS

technique "35 ne\er intended..Amibute sampling. such as dollar unit sampling. IS accepted ['vr

use lO estimating error rates in a total population from" hich the sample IS taken. it IS properl~

used to dra\'o general conclUSions about the maximum amount of misstatements 10 a sample

population. depending upon the number of deviations determined to the sample. Howe\er. the

de\ iations are not usee. to record an audit ad] ustment of the entire population. Rather. the

sampling IS onl\ used to make a judgmental deCision concerning the likelihood that the total

population IS misstated. S« Deloine & Touche Lener. at Exhibit 1.

TheauditsialTmisapplied the dollar unit sampling-technique by purporting 10 Ji_n(L~

specific number of predicted prohibited contributions that should be refunded. beyond the actual

number it \'0 as able to identify in the sample . .As Deloine & Touche concluded: "The only

flOancial statement adjustment recorded is for actual errors found during testing." S« Deloine &

Touche Lener. at Exhibit 1. Audit adjusunents. such as disallowing certain contributions.

should not be based on anribute sampling. such as dollar unit sampling.~ Deloine & Touche

Lener. at Exhibit 1. Thus. the audit staffs recommended repayments based upon the dollar unlt

sampling are not supportable.

:--'Ioreover. even if the audit staff intended to contra....ene ordinary accounting limitations

on the use of attribute sampling by emplo~ ing it to require monetary repayments. the staffs

application of its sampling was also questionable The staffs O\'oTI guidelines provide that if the

sampled VIOlations are not in excess of pre-set thresholds. no further action is to be taken. In the

sampling 10 reViewing alleged excessive contributions. ~ pp. 6-7. i.nfr.a. \lv"hile 11 C.F.R.
§ 9036.4{ bl permits the use of statistical sampling techniques to determine the matchability of
payments during the primary campaign process. there IS no authority to use statistical sampling
techniques for the pUlpOses cited here and. e\ en If there were authority. the audit staff has
misapplied the technique in !.his context. ~ bhlbit I.
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present case. the thresholds were not clearly defined. \10reo"er, the thresholds are unusuall~ iL"\

\\hen compared to other statistical applications.~ Deloine & Touche letter. Exhibit I

Cnder these circumstances. the Comminee does not belie"e that the audit staff properl~

e'\trapolated the sample deviations to the population as a \\ hole.

b The l',e ot "amplini Wllhout "otice and Comment \'iolates the
AdmlOlstUltiw procedure Act

Pnnciples of fundamental f31mess and lav. do not allow for the use of statistical samplinS

In the manner used here by the audl! stall. .Alleged \ iolations should be based upon documented

administrative findings. not agenc~ prediction.

The assessment of repayment obligations due to alleged prohibited and excessive

contributions. based sclely on a sampling technique misapplied by the Commission. would

VIolate the Administrative Procedute Act. 5 L .S.C §§ 551-559 (1982) (" APA"). Oftentimes. the

Commission's audit findings are used as a basis for initiating fonnal Matters Under Review

. C'\rCRs~rln whIch C"n,1 penalties are assessed. Since the.Commission's.decis..iQ!1JQ ~~e~s

repayment obligations through its use of this sampling technique is binding substantive la\\. the

Commission's methodology must be subjected to the notice and comment procedures of the

AP.A.' The rationale behind APA procedures is to provide those affected by the change \\.ith an

opportunit~ to participate in the rule making process.; The statistical sampling technique used

S« :V1c! outh Steel ProductS\'. Thomas 838 F.2d 1317. 1320 (D.C Cir. 1988). Qhi.Q
Dep't of Human Services \' HHS. 862 F.2d 1228. 1233 (6th Cir. 1988). To comply with the
APA. an agency rulemaking requires publication of the proposed rule in the Federal Register. a
public comment period. and publication of the final rule v.ith a statement of basis and purpose.
, See Ohio Dep't QfHuman Services \'. HHS. 862 F.2d 1228. 1233 (6th Cir. 1988).
"ational Ass'o of Home Health A~encjes v. Schwejker. 690 F.2d 932 (DC Cir. 1982). illl.
~.~59 U.S. 1205. 103 S. Ct. 1193. 75 LEd. 438 (1983).

A "rule making" is any "agency process for fonnulating. amending or repealing a rule." .;
esc § 551(5). The APA defines a rule as:

the whole or a part of an agency statement of general or particular
applicability and fuMe effect designed to implement, interpret or
prescribe law or policy or describing the organization. procedure or
practice requirements of an agency and includes the approval or
prescription for the future of rates, wages. corporate or financial
structures or reorganIzations thereof. pnces. facilities. appliances.

- ~ -
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to calculate prohibited and excessive contributions IS clearly a Statement of applicability desIgned

to prescribe lawor policy regarding valuations. costs. or accounting. The Commission's

explanation for imposing this audit policy \\as that it decIded "to implement this approach to

sa\e time ;md money for all concerned In the audit process \\ ithout sacrificing the essentIal

accur,Ky vI" the JlJJlt tindings" FEe RecQI.\i. \'01 18. ~o. 8. p 5..-\ug. \q91 The

Commlsswn's e'\plana\l0n .. ho\\e\er. apparently falls tC' recogmze that sampltng by its \ery

nature IS imperfect :md capable of Inaccurate results.

With regard to the present audl\. the Comn1lSs10n has used statistical sampling for

purposes for which it \\as never designed. S« Exhibit I. Because the Commission's process has

ne\ er been exposed to publtc commen\. :md because those who ....ill be regulated by the sampling

and subjected to its conclusions have ne\er been able to make suggestions. errors such as those

made by the audit stat1' here are more likely If the APA had been observed as required. it is

probable that the sarnpling process could have been more fairly designed. Since the Commission

has anempted to make findings that could result in substantial monetary penalties absent the

notice and comment procedures of the APA.ncine of the liabilityanributable to theslatistical·

sampling technique is a valid exercise of Commission authority.

c. Cooclusjon--:\ctual Contributions Identified in Sample

The Commission identified only two actual prohibited contributions through its

hypothetical sampling technique. These ""ere a contribution by The Rea Company ($ 1.000) and

Baubles & Beads Marketing Corp. ($250). Cnder the clear weight of the generally accepted

statistical sampling guidelines, as well as substantive law, the Comminee should not be reqUIred

to make repayments of funds not ShO....l1 by the Commission to have been actual prohibited

servtces or allowances therefor or of valuations, costs. or
accOI.Ll1ting, or practices lxaring on any of the foregoing.

:- eSc. § 551(4). Specifically. the district court for the District of Columbia has found that the
use of an accounting methodology necessitates notice and comment under the APA. c.{
:\I\aradQ Parkway Instityte Inc v Mendez. 789 F Supp. 1190,1195 (D.D.C. 199~).

- 5 -
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contributions. Accordingly. the Committee accepts the recommendation to repay the ;unounl 01'

$ 1.250. plus S1.764 in specilic prohibited contributions. ill p.2~ .. for a total of S3.0 l-i

B -\pparem bcs:s~ive Contributions

(oOlnbutlOns Recej\ ed from lndl\ Idual, (RecommendallQ!l '0 'I

The Judn staff Identl tied cem.m cootnbullons that apparently exceeded the indl\ Idual

conlnbulle)n Itmlls Based on these conclusions. the staff requested confinnation that the

contributIons .... ere not excessive. or in the alternative. repayment of the contributions 10 the

J.mounlofS53.909. Of this amount. S35.630 \~as based on specific contributions reviewed by

the audit stalT and $ 18.279 was based on dollar U!1it sampling projections ....ithout 3!1y actual

e\ idence of \ IOlations In this amount.

The C)mmmee objects to the audit stalTuslOg a sampling technique as the basis for

concluding that an additional $ 18.279 should be repaid. The Committee's review of the

~nJ~rlYlf\g recorassnoV;s that oneconll;oUtormaking tv.o contributions tOlalingSlol-50\\as

found to be a reimbursement 3!1d not 3!1 excessive contribution. ~1oreover. Deloitte & Touche

determined the sampling technique to be erroneous 3!1d not supportive of 3!1y repayment beyond

the actual unresolved contributions identified b~' the sampling. S.« Exhibit I. Accordingly. of

the total recommended repayments associated ....ith wrresolved excessive contributions

($53.909). the Committee disputes 3!1y repa:.ment of more than S36,480.

a. Specific AlIe2ed Excessive Contributjons

The Committee has reviewed in detail the list of alleged excessive contributions. This

re\ Ie .... shows that $150 of this amOU!1t were not excessive contributions (from Jim Crosby).

ill hhlbn2 Consequently, only $35A80 is subject to payment to the Treasury as wrresolved

transacllons

In the Intenm Report. the audit staff noted that the Committee had prevIOusly issued
refund checks totaling S7.340. which had apparently not been cashed by the contributors. and
requested conlinnation that these checks had been negotiated. In addition, the audit staff
identified rive other reattributions of excessne amoU!1ts (tolaling S1,175), as well as two
addlllonal refund checks (totaling $75), that "'ere allegedly U!1timely and, therefore. wrresolved.

. 6 .
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b. Excessive CpntribytioDs Based OD Sample Revjew

Th~ Commission's use of dollar unit sampling could tum up only one excessive

contnbU!lon totaling S1.000. The Committee objects to this one error being ~xtrapolated to th~

pOpUI.lliL)n vt'coDtnbU!lons to am\e at a tigure ofS\8.::79 The Committee do~s not belie\e that

thiS sampling techmque can be used to require any repayment of the predicted vlolatioDs ill

F,hibll 1. pp :-5.~. Accordingly. the Committee does not accept the repayment

~~~ommendation insofar as it is based on transactions not speciftcally identified as exceSSI\e

Hov.e\ er. the sampling analysis did idenllf) S1.000 in excessive contributions that the

Committee is .... illing to repay.

Therefore. at this time. the Comminee would accept the repayment recommendation in

~he amount of S36A8Q

, Imputed Excessj ve Contributions-- :\dvances (Recommendation '\0 3)

·The-eomm1ssion·sregulationspro"ide_thatadX'~fl~.C:s ofc~naiTl_go()ds_an~S51"i~es by

those aitiliated with the Comminee are contributions subject to the maximum contribution limits.

unless these ad~ances meet specified criteria. II C.F.R. § 116.5(b). The audit staff calculated

that five individuals made excessive contributions totaling $63.086. due to certain alleged

advances.

The Comminee disputes the audit staffs finding that delayed reimbursements by the

Comminee of certain staff expenses resulted in imputed excessive contributions totaling $63.086

by the staff members. The Comminee belie,'es the Regulations require a reclassification of no

more than $ 11.916.03 in excessive contributions due to staff advances.

According to t11e Interim Repon. the audit staff calculated a running balance of advances

made by each staff member. applYlDg Comminee reimbursements against those expenses in

0rder of the earliest expense. To determine v.hether an excessive contribution due to an ad~ance

These Items remalD outstanding. and therefore remain unresolved. However. these items require
no additional repayment by the Committee slOce they are included in the $35,480 discussed
above.
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had occurred. the audit staff took the largest total outstanding at an) one time. .lnd subtrJ,·r ...J lh...

indi\ iduJl's remaining contribution limit

The Committee has analyzed in detail the audit statTs computati0n of these suppo'...J

excess stJIT Jd\ ances .-\Ithough the audit statTs \\orksheets are some\\ h;:11 unLleJr. it is Jrl'Jr<.'nt

that the Judlt sutf h.ls f.lded to to!lO\\ the .lppltcJble reguiatlOns In four }..e:- resrecls Firs\. th ...

statf did not apr\: the correct comnbullon limIts SInce 1\ dId not allo\\ eJcn tndl\ IduJI J SI 1)')11

limit to the candidate. 11 C F R. § 1\ 0 1(b)( 1). and the S 1.000 exemptl,'n tor lmrelmbuf5ed trJ\ ...1

expenses. 11 C F R §100 7( b)( 8). Second. in making the threshold detem~tnat10nof \\ h<:lh<.'f In,,'

CommIttee failed to reimburse transportation-related expenses \\lthin the allotted time penod

(thereb:. tnggenng a contribution subject 10 the excessi\e contributIon limits), the audn staff

incorrectly calculated the outstanding period from the date the ad\ ance \\ as incurred (i e. the

date a credit card charge \\as made). rather than the date on which the charge \\35 due from the

candidate \! e.. the statement due date for the credit card). This contraHnes the express

Er.o"isions of 11 CF.R § 116.5tb)(:). Third. in calculating repayment of credit card expenses.

the staff mistakenly used the shorter30-di) limit applicable tonon--credircard charges-lli-ll­

CF.R. § 116.Slb)(:). FoUrth. once a staff advance reached the level ofan excessive contribulI,'n.

that amount should have been treated like any other excessive contribution with the campaign

ha\ ing sixty days to reanribute. redesignate or refund the excessi\'e portion of the contribution

See 11 CF R. § 103.3(b)(3). As a result. the audit staff mistakenly concluded that excesSl\e

contnbutions had been made. The correct calculation of possible excessi\e contributions du~ IL)

staff advances is discussed below.

a. Re2ulatory RestrictioQs on Calculation of Possible bcessj\ ,
Contributions From Ad.. ances

\, luch of the total cited by the audit staff IS. In fact. perrntssible under: L'S C § ~J 1J

I a HI) (S 1.000 individual contributor's limit). I 1 C FR § 116.5(b) (ad\ ances not deemed

comnbul!(\ns l. and 1 \ C F. R. § 100. 7( b l(8) (exemptIOn for transponauon expenses on

candidate's behalf). and 11 CF.R. § I033{bH3) (60 days to redesignate. reattribute or refund

excessive contribution).

·8·
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A.dvances for an individual's transpol1ation expenses or subsistence expenses In<:urrc·J

\\hile tra\;:lin" on behalf Qithe candidate are not considered to be contributions if repaid b\ th..:- .
committee \llthin specitied time limits. Stt II C.F.R. § 116.5(bH I·H.:\ L'nder Se.:tiQn

116511:-)(:1. such statT ad\ances made by .:redit card must be repaid "ithin 60 days llfthe .:1c'SII1:;

date on the statement. staff ad\ an.:es made by c'lher means (e g . cash or check) must be rq'JiJ

\lithin 30 da\ s vi the date the e:-.pense IS Incurred.

The Commlttee's analysis of the ad\ ances listed b: the audll stalT as bemg excessi\ e

contributions under the applicable statutes and Regulations shov.s that the audit statT reached

Incorrect conclusions as to each of the purpol1ed excessive staff advances. ~ ~eneralh

b ;\JqncesuClDdjdate

The statTconc!uded that the Candidate made excessive advances in the amount of

58.885.38. While the staff correctly anributed the Candidate's charges to the correct statements.

it ai,-:noffollowthe approach it said it had adopted in its InterimRepol1_l:>ec~llsejt_d_LcLnot_3J:lply

e3ch reimbursement to the oldest outstanding expense.~ As a result. the audit staff miscalculated

the amount of staff advances subject to the limitation. The Comminee recalculated the

Candidate's advances \\ith this correction. A chan listing these is at Exhibit 3.

Second. the audit staff miscalculated the period v.ithin which reimbursement had to be

made betore the advance would be deemed to be a contribution. The audit staff assumed.

lOcorrectly. that the expenses had to be reimbursed v.ithin 30 days. even though the vast majortl:

were credit card charges. and therefore subject to reimbursement v.ithin 60 days. In addition. the

repayment deadlines were triggered by the statement's closing dates. not the dates the charges

"ere incurred. Stt 11 C.F.R. § 116.5(b)(:). In summary. the Candidate cannot be deemed III

hale made more than $4.614.98 in excessIve contribullons. and with the 60 days provided b: 11

c.rR ~ 1033(b)(3) to refund excessi ... e contributions. there v.ere no ad\ances that became

umesohed e"eSSl \'e contributions.

The Comn-lIssion staff stated in the intenm repol1 that "payments made by the
Commlllee ""ere applied against those that had been incurred the earliest." See Interim Report.
p. \0
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PayI Erickson -- The audit staif ..:oncluJd that Comminee staff member Paul Enc~>Qn

made late-reimbursed tra~el advances resulting in an excessive contribution oi 59.038.88 These

ad\an..:es \\ere not ..:orrectl! calculated sm..:e 01.lJ1! ot hiS ad\ances ""ere treated as cash expenses.

instead ot credit card charges lli E,hlbit:: Other adjustments must also be made to assess

correctl:- "hether .lJ1:- excessi\ e contributions resulted For instance. the audit staff failt:d 10 lake

;nto account t\~O reimbursements received b! "Ir Encksoo. iii. In addition. the audit starr

mistakenly included four expense payments as ha\ ing been made to :-'lr. Erickson. As ExhIbit ::

sho""s. \.lr Erickson did not pro\ ide ad\ances that became contributions.

Richard "ieff -- The audit staff identJfied advances to \u !':effof $570.96. However. the

amounts used by the a.Jdit staff included advances incurred and repaid to :--'lr. !':eff within 15 to

:1 days. ~ bhibit 3 They should not be included.

Janet Fallon _. The audit staff concluded that Janet Fallon's late-reimbursed advances

---res-uTteain-excessivecontributions oiY)9,~63,I:. The Juditstaff.sunderlying_calculations are _

flawed. The Comminee has reviewed. in detail. all of Ms. Fallon's expense reimbursement

records. The audit staff did not correctly compute the time period for reimbursements. giving

only thirt;; days rather than sixty days from the date in which credit charges were incurred. The

Comminee's calculations at Exhibit 3 show excessive contributions of no more than $4.391.06

anributable to her advances. Once the staff advances reached the level of an excessive

contribution they should have been treated like any other excessive contribution -- the

Regulations permit the Comminee to repay such amounts within a 60-day time period without

penalty. resulting in no excessive contributions. S.tt II C.FR. §§ I03.3(b)(3).

Kevin A Rini -- The audit staff concluded that :--'1r. Ring had made advances resulting m

excessive contributions ofS6.944.38. As ""lth other staff members. the audit staff reached thIS

result based on incorrect assumptions and a misreading of the Regulations. First. the audit staff

treated man:- of \'Ir. Ring's advances as ha\ Ing been made by cash. instead ofb)' credit card.

Those credit card charges incorrectly treated as cash charges by the audit staff are listed at

Exhibit 3.
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Certain other adjustments must also be made. Five reimbursements received by ~Ir Rmg

wc:re i~nored by the audit staff. In addition. three expense payments were anributed to ~Ir. Ring

which were never made b~ ~lr. Ring (these are attributable to reimbursement requests ""hich

were not adequately supported. and therefore which were ne\'er paid), Exhibit 3.

\\'hen the ad\ Jnces are correcti\ listed. computed against the applicable retmbursement

deadl:nes. and credit is giwn for those \\hich are exempt under 11 C.F.R.§100.7(b)(8). \-1r

Rm~ cannot be deemed to have made more than S2.909.9Q in imputed excessive contributIons.

ill hhlbit 3 Furthennore. mcluding the 60 days provided by II C.F.R § 1033(b)(3). there

.... ere no advances that became contributions.

d. Summar)

The audit staff asserted that excessive contributions in the amount of S63.086 ""ere

received by the Comminee. In reaching this conclusion. the audit staff failed to follow its own

. -R~liurations andthe-analvsis it set-forth in.ltsJnterim RejJOrt. \\'hen the calculations are- . ------ -------- ------

correctly made. no more than S11.906.03 is attributable to staff advances. And once the 60 days

to refund excessive contributions permined by II C.F.R. § I03.3(b)(3) is included. no excessive

contributions resulted.

C Possible \,1jsstatemeQts of Financial ~ctivjty (Recommendation No ·n

During the course of the audit. the Commission's audit staff brought to the anention of the

Comminee certain minor inaccuracies in various disclosure reports for its state offices. including

statements of receipts. disbursements and cash on hand. and other similar maners. After the

audit exit conference. the Comminee promptly corrected these entries. On October 2. 1992:the

Comminee submined a comprehensive report making these corrections.

. I 1 •
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D :\ppareOl "on·Qualified CarnNnm bpenses

Cootnt>utlons Q\ Candjdate I R..commendallon 'O .:; I

The Commmee strongly disagrees \\ nh the J.udn statTs opInion that a S10.000 !L'Jn JnJ J

5.\0.000 loan made b: Ihe C.mdidate 10 the C\'mmtilee. ;lOd sl:bsequeml: repalJ C>\ the

Commmee. should be char:lctenzed as a :-.('n-qual:fied campaign e-.;pense These iranSa,lIc'ns

were understood \c1 be loans \\ hen made b: the CandIdate and accepted b: the Commlttee rhe

Commlt1ee is llQ1 anempllng retroactl"l: to con\en these gifts Into loans The affida\ llS 0t

.-\ngela \1 Buchanan. ("A Buchanan .-\tT") Exhibit -l. and Scon \Iackenzie (\lackenzle .-\t"t" "\.

E"nibil 5. demonstrate that these funds \\ere Intended to be loans by the Candidate. and \\ere

repaid as loans consIstent with the undemanding of the Candidale and Comrnillee Chair reJ.cheJ

:ltthe 0utset Oltne campaign..-\!though. the Commillee inad\erteml: did not ir,itlJil: report

these loans properly. its reporting errors do not support the audit staffs opinion that the funds

.. shouldnol have been repaid. In response to the audit's staffs recommendation. the Commillee is

pro\ iding additional material documenting that the transactions were loans at the tirriethe5 \\efi'

made. explaining the misreponing of Ihe loans (including the notation on the first check and the

report descriptionsl. and. iinally. coniirroing the prior Treasurer"s mistaken understanding otthe

nature of these transactions.

Gi"n the facts as established by this documentation (as opposed to the audit statTs

conjecture l. the Commission's applicable rulings dictate that these transactions should be treated

as loans. Because a Comminee's repayment of loans is a qualified campaign expense. there IS no

basis for a pro-rata repayment.

a. Factual Back~[Qund of Loans

The facts are clear and uncontro\erted The CandIdate made t\\O loans to the Commillec:.

a 5 I0.000 loan on -";0\ ember :25. 1991. and a SolO.OOO loan on December 4. 1991 A. Buchanan

AfL" 3 At the hme these funds \\ere paId to the Comrninee. both the Candidate and the

CampaIgn ChaIT. acting for the Comrnmee. agreed that these funds were to be loans. A.

Buchanan AfL .... 2. 3 Prior to acceptlOg and maklOg these loans. \1s. Buchanan had specllic

- \::-
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con\ersatlons with the Candidate in \\hi.;h the~ discussed the basis on \\hich the CandIdate

"ould stan the tinancing of his campaign. !.Ii. They agre~ that any funds he pro\ ided \\Quld

.:C'nstltute k'ans. and \\Quld be repaId b~ the Cvmmittee. if the Comminee had the funds Ie' dcl

so hi The agreement did not change 0\ er the course oi the campaign. From the time the fund,

"ere m:llJih tr.msfer.ed untIl the~ "ere rep:l1d. both the Candidate and the Campai!,;n ChaIr

.:!!"a~ s understood that the transactions "ere loans to l:'<: repaId by the COmmlltee ~.-\

Buchanan .-\11 ... 6

Shonly after these diSCUSSIons. the Treasurer recel\ed the lirst check \1ackenlle .-\It . •

~ The Candidate delivered the funds. in the form of a check. directl~ to the Treasurer id. Tht:

Treasurer had not pamcipated in the con\ersations between the CandIdate and Campaign ChaIr

rer1ecting the agreement that the funds would be a loan. Ii. He had no personal knO\C ledge of

the panicular basis on '\hich the Candidate was transferring the funds to the Committee. only

th;,'H the Candidate was pro\iding money to get the Campaign started. id.

The Candidate's placing the notation "First Contribution" on the ~ovember 2S check

~am~ j~St after tl1eCarripaignChalr explained that-his ioanswould be subject w the SSQ.{)(}() limit

on \\hat a candidate could contribute to his campaign. A. Buchanan AfL '-:. The Treasurer

deposited the funds in the ordinary course of the Campaign's business. The Treasurer ne\er had

a con\ersation with the Campaign Chair or the Candidate about the nature of the funds.

\lackenzie AlT.. '-:. The Treasurer assumed incorrectly (in part because of the notation on the

check) that the Candidate's check should be treated as a gift rather than a loan. MackenzIe AIL ..

3. Thus. when the Treasurer completed the required reports. he listed the loan as a

'"Contribution" under Line 17(d). rather than a "Loan Received From or Guaranteed By

Candidate" under Line 19(a). S« J.d. The Campaign Chair never checked the repons to

dlsco\ er the error A. Buchanan Aff.. ~ ~ The Treasurer was inadvertently never told at the

I1mt: of the arrangement thaI these funds constlluled a Candidate loan. A. Buchanan AIT" ~.

\Iackenzle AfL C; 3.

Although the CampaIgn Chair was directly IOvol\ed in the anginal loan transactIOns. she

did nOI learn until later that the loan had been incorrectly reported. A. Buchanan AiL .-.- ~. S

\\nen she did learn of this fact. she requested that the Treasurer amend an~ reports that

. 13 -
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mischaracterized the loan, A, Buchanan AlT. .... 5, The Treasurer corrected the mistake b.\

submitting.ll1 amended report on October 5.1992, \lackenzie AIL ... -l,

The C.lI1didate and the Campaign Chair had agreed prior to the first transaction that Ihe

iunds to be supplied would constitute loans. A Buchanan Aff.. rr 2.3. There \\as~an~

retroa.:tl\ e de':lsl,'n made 10 repJ~ a donation or gil't hi. ,-\ Buchanan ,-\IT, ... 6 The funds

loaned \\ere repld during the campaign .-\lthough the Committee's reports IOcorrectl~ reponed

the loan as a contnbution. the reporting mistake \\as corrected. Because the transactions \\ere

understood pnor to their commencement to be loans. they constituted a proper campaign

obligation. and the expense of repayment constitutes a qualified campaign expenditure.

b. Lelial Ana!\<;js

~othing in the Commission's Regulations or Advisory Opinions suggests a different

result. The Commission's Regulations specifically permit the repayment to a candidate of loans

'..madoot.lleC3.£I1p.1igncomminee from the candidate's personal funds. 1 \ C.F .R. ~ 1\ 3.2ldl. In
"'/'"

FEC Ad\ isory Opinion ("AO") 1977-58. Fed. Election Camp. Fin, Guide (CCH) para. 5285

'" (\978). referenced in the Interim Report. the Commission ruled that "transfers" of a candidate's

personal funds could not be redesignated as "loans" after the commjnee had wQund up its
~.

actj\ jties. The Commission noted that the Comminee had wound up its activities followintz a

general election and satisfied all of its debts and obligations~ the redesignation. It ruled '.

that any contributions received or disbursements made after that point were. by definition. for the

next election cycle. "[O]nce a candidate's principal campaign comminee has properly wound up

ItS activities follo....ing a general election. and satisfied all of its debts and obligations. it no

longer has the capacity to receive contributions or make expenditures y"ith respect to the past

election." ld. at 10.235. With the end of all activity for the election. the Commission found that

the comminee could not retroactl\'el~ redesignate funds as a loan subject to repayment by the

Commlt1ee ld.

The CommiSSIOn applied Similar reasonmg more recently in FEC AO 1991·9. Fed. Eiee.

CampaIgn Fm Guide (CCH) para. 6016 (199\) In that maner. a candidate sought to ha\e hiS

campaIgn eom.mlnee pay him mterest on a loan he made to the campaign after the loan had

. i ~ .
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already been repaid. The Commission refused to approve this retroactive change to the

agreement bet\l,een the candidate and his committee. Because the loan had been non-interest

beanng at the time it was made and repaid. the candidate could not later change it into an

interest·bearing obligation.

'- either of these .-\0\ tsar: Opinions contllct \\ Hh the Committee's repa~ment In thIs case

The Commmee had a fonjon not" eund up ItS act! \ ities from the 199::! election c~ de \\ hen the

loan ",as repaid on .-\ugust \::!. 199~ At the time the repayment took place. the campaign was

still actl\e and recel\ing contnbutions \loreo\er. It \\as the campaign's intent from the date

these checks were written that they would be consIdered loans. This case is llQ1like those

addre~sed in the Commission's Ad\ isory Opinions where the terms on which the money "'as

recei\ed "'ere retroacti\ely changed long after the campaign had concluded. The Committee's

ceCISlOn to repa~ \Ir Buchanan only treated the transaction as it was originally intended.

Consequentl~. there IS no basis for treating the repayment as an unqualified campaign expense.

.,
Reimbursement of StatIEx;penses--J-anet-Falion !Recommendat-ion~Q 6)

The audit staff concluded that S8.645 in inadvertent reimbursements to a staff member.

Janet Fallon. represented non-qualified campaign expenditures. It requested additional

information. or. in the alternative. recommended a pro-rata repayment of S:!.959. Prior to the

issuance of the Interim Report. the Committee had reviewed the situation and made a

determination that It would not seek to recover these swns from the staff member. The report of

the Committee's independent accounting firm. Deloitte & Touche. confirms that the Committee's

handling of these reimbursements was fully consistent v.ith standard business practices. Exhibit

i .-\ccordingly. no repayment finding is justified.

\Is. Fallon. head of the Committee's scheduling operations. submitted various expense

reimbursement requests as she incurred campaIgn-related expenses. These reimbursement

requests "ere re\ lewed for accuracy poor to pay ment. However. certain expenses were

apparentl~ submitted Improperly by ~1s. Fallon. The Commmee's revie"';ng staff inadvertently

falled to catch these errors at the time.
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Page 2. 0 of _51.........__



'I " ' ,Ilk·,llt,'n. it nude a business decision

, :'.:n,',. ,itkr 3ssessing the cost and feasibilit~ of

:\l,,: ,:<::,ill1l11ed (prior to the issuance of the

Commission's Int1l3\ lCpt'rl 1 ".'! ,.' ',.

\Is. Fallon .1:< III tl1-: ".;curc " 1 ,

,:1\ I '''I-::t,L it decided to treat these payments to

":',:,,:,: h,b rc\ \Sed Its re<:ords accordingl~ and has

. ", '.Ie '1. : ~\e C 0mmltlee has reported these

amounts 3S incomc ,'I: :t, k,

The COll1mlttec 3,\.;e, :1, t' " ," :11 .",,'lllll:tI1lS. Delollte & Touche, to e\aluate the

Comminee's treatm~nt or' I!;c'~ "\~:' :ll"ll ,_':'lc'nb Deloine & Touche has concluded that the

Comminee acted proper!; ,1",\ (,'''' .' ,11". "::h Ihe Jpplicable accounting principles. ~

determines that is I1c'l ,'1 Ihc '.,'

conforms to the stand,lr..J 'I,"" '.,~,'

,,', II;"c'! ~11 nrpniz:nion to seek repayment ifit

': :':,lli!Z,ltlOn, The Comminee's treatment fully

,'.11 ":11terpnses under simiiar circumstances. lsi.

'.'

repayment or other reCOnlllh:':d,ll h't' . '1" ~"':::' 1'1 :t~'propriate.

.). Other PI'I""ll. ' ...!2:.'" ";,1:11\ In~ C:lmpaign Expenses
f Rt;'!,,·p:~lnh.·'~~:' 11 \..

r The audit SI:lt'f Idelllil~_": ,_ '1"-' lIh:lIrr..:d during the wind-dov"ll period (after

the Date of Ineli~lbtlit~) tIS n'·I\-'ill.l, ,,1 ,.: :'.';11 e'\penses. The staff requested information

shov"ing that the e'\penses \\cle ,,1I,11 :,1 1'1,:" i ! C F,R, ~ 9034.4(a)(3). or. in the alternative.

recommended a $19.293 rep:l\Il1<:lll: hc' i ',·.\'.Ir:, c,t'a pro-rata portion of these funds. The

Comminee's reviev. shows Ih-: \ :lst" "IIi\,·(. he,e Items represented qualified expenditures

under the Regulations. '\0 1\1,'r.: tho ,:,,,-: " ,,111 \-1e .:onsldered unqualified.

.~n analySIS ot'5ell,,'" "II~.l - '., . tile ,Ilkltt staff has taken an unjustifiably

the campaIgn, Tnted. In r-:,,', "I': I'.i· "II

.. __ , l'll lhelr fa.:el each of the challenged expenses

:.: c..-' lhe l1:1ture of qualified campaign

,,',I~ ,Is",clated "Ilh the orderly winding up of

.'.,,, Il ""SIS." the section permits recovery of

, '

l{ 'Iis certainly qualified 5e':II\'" ,),,~..i -

expenditures after the dote .,' 'lc' i~" ;\ ,

restrictive inlerprelJllOn 0t ;:., ' 'c','



"[c losts a~sociated \\jlh the lenninaljQn Qf political actj\ it\·.~ as the CQsts Qf cQmpl~ mg \\ IIh

the post r:lection requirements of the Act and other necessar: administrati\ e costs associated \\ Ith

\\ tndmg down the campaign. including Qflice space rental. staff salanes. and Qffice supplies ..

1I C F R ~ 9034 4( a II 3)(i) (emphasis added L Thus."a candidate ma~ receive and use matching

funds ior :hese rU11"'5eS" at'ter the date oi tneliglbdll~ ld.

Of the Si3.:507 which the audit staff treated as unqualified fundralslOg expenses. the

CQmmlttee's detailed revie ..... shQWS that these expenses either (I) .....ere not related 10 fundralslng.

or (~llf. related to fundraislOg ......ere incurred during a period when the ComrOlnee \\as c1earl~

authorized to raise funds due 10 its deficit position -- e\en by the audit staffs flawed anal~sis.

These charges are disctlssed in E:-J1ibit 8 .\ccordingly, none of these charges should be

disallowed

b: Discussioo of:\He~edQther-";on-Qualified Campaiin Expense<
(S36 ':;86) /

The audit stall lumped together certain charges totaling S36.586. concluding that these

\\ere non-qualified. As set forth below. there was no basis for this detennination. ~lan~ of these

expenditures were. in fact. previously reimbursed to the Comminee. For instance. the charges

for American Computer Rental (S2.385.80). ~1ead Data Central ($8.396.91), and photocopying

expenses ($798.38), were all reimbursed to the Comminee by third parties. Because the

Comminee did not incur any net expenditure \\ith respect to these charges. there is no basis fOi

disallowing these expenses. See Exhibit 9.

Another portion of this challenged amount (S 17.500) consists of bonuses paid to

campaign staff. These bonuses were paid to \ alued officers of the Comminee for work they

performed. The three top officers (the Campaign Chairman. Treasurer and Political DirectOr! did

not authonze bonuses to themselves. ,.I.,. Buchanan Aff.. r 7. Prior to paying the bonuses. the

Commmee checked \\ith the audit staff and was told that the Commission had routinely

approved bonuses paid to campaign staff for "ork performed. even when such bonuses were p:lld

dunng the \\lOd-down period. ~1ackenzie .\11. r7 The audll staff did not inform the Comminee

. 17 -
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that it was under any restrictions concerning the payment of such bonuses. hL Cunsequenlly.

these bonuses should not £10\\ be disallowed as nonqualitied .:ampaign expenses.

The audit st3tT would disallow cenain computer-related expendilures. including updated

computer Sl't1\\arc and printers. This amount totals S:.79:'. As set forth in Exhibit 9. this

Consult.!!1ts IS~":, 001. and t\\O charges from AmenC3n Cl)!l1puter Rental (S379AO and

S33J JO \ l.J The American Computer Rental charges \\ere reimbursed to the Comminee: they

were Included In the foregomg diSCUSSIOn. The Comminee \\ould accept the repa: ment of the

S775.00 charge to Computer Consultants. Tne charges for SpeCial Systems Software. Inc

upgr:ldes are c1earl: qualified campaign expenditures. as discussed below.

This computer software was obtained by the Comminee because. in the exercise of its

officers jud~ment. suc'n soft\\are would improve the efficiency of the Comminee and the

operation oi its current equipment. In the experience of the Committee. the wind-down phase of

a campaign often lasts : ears after the election. and maintaining accurate computer records. as

well as the soft\\are and equipment necessary to use-sucn rec6tds: is vital.- In similar situations;- ­

it has been seen that out-of-date software can lead to loss of data and inability to access necess;u:

materials during the wind-down phase. The audit staff has no grounds to second-guess these

proper business decisions b: the Comminee. ~ Exhibit 9

The audit statTs report would disallow various costs relating to a separate entity. totaling

S7.908 These costs. and the balance of the costs noted in the Interim Report. are specifically

addressed. in detail. in Exhibit 9. The Committee's costs were all fully qualified. ",ith the

exception of S:.072.80. Consequently. the Comminee would only accept a pro-rata payment for

the Treasury based on that amount.

E :\IJeiled Receipt of Excess \,1alchinil Funds (Recommendation No 8>

The :ludil slaffhas recommended that the Comminee be reqUired to repay 5572.:69.

representlng all of the matching funds that the Committee receIved after November 3. \99:'.

The audit staffs recommendation rests on its conclusion that the Comminee was not in a deliclt

position after ~o\ember 3. 1992. and consequently. was not eligIble for matching fund

• \8 -



c

payments. The audit staffs conclusion should be rejected lor se\eral reasons. First. It IS \\n'n~

The Committee \\3S in deliclt posiuon on '-:,'\ember 3. 199~ and the Judit staffs proposed

adjustments are Inaccurate. Second. the audit stairs retroacme redeslgnatlon IS a fundamentally

tla\\ed methodology that. according to Delome &: Touche. \ iolates generally accepted

The Commmee Was 10 a DefiCit position illJd
:\udlt Staff, prQRQ<ed :\dlu<iment<; to the \;OCO
Statements Ha\ e\;o Basl<

The audit stalTs conclusion that the Comminee \\as not in a deficit position on '-:0\ ember

3. 1992. contradicts the Committee·s contemporarleous estimates for winding-dow11 expenses

submmed \\ith each of the Committee·s matchlOg fund requests. But the audit stalT fails to

challenge any of these estimates \\ith any e\ ldence that the correctness of the Committee·s

eSllmates were t1awed at the time they \\ere made. Rather. the repayment amount appears to rest

solel~-or\-the-auait staffs un]ustlfred applK3110n of the Comnunee's \.Iarch 1993 eSllmate of

\\ inding-dow11 expenses to ~ovember 3. 1992. Since the Comminee's estimates of wind-do\\ n

expenses are accurate and uncontroverted by any evidence in the audit staffs report. the

Committee was in a deficit position.

The Comminee complied fully with the Commission's Regulations on receiving

matching funds during the wind-do\\11 process. II CFR. §§ 9034.5(a). 9034.5( f)(I). 903-1.11 bl

Shortly after the Candidate formally withdre\\ from the Campaign. the Committee made a

thorough re\'iew of its assets. debts and other obligations. The review. made by individuals

experienced in presidential campaigns and their \, ind-dov.11 phase. showed a substantial delicll

In light of this deficit. the Committee sought matching funds in order to help defray the expenses

follo\\tng the date of ineligibility The Commmee submined liS applications for matching funds

and accompanying ~OCO statement from September I. 1992 through December 1992 Each

\\:!s appro'-ed by the Commission In addi!lon. the Treasurer certified to the Commission the

accuracy of each of the statements.

The Commission received and re\ie"ed each ~et Outstanding CampaIgn Obligations

t"~OCO") statement. and each detailed budget upon which such statements were based. The

- 19-
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Commission had every opportunity to question the submissions. to request additional

infonnation. to challenge the ~OCO statements. or to reduce the amount of funds matched

during the period. The Commission found no need to do so. because each of the submissions tor

matchml2 funds \\ as made in llood fallh. \\ as fullv substantiated. and conformed to all of the lel!:!l- .... -
requlrernems ,.:t 1\.'r1h ,n the Commission's R.:gubtl0ns :\ccordingl~. the Commission dul~

appro\ ed e:lch request through December 19Q:;

The Comminee reiied on these approvals m conducting Its bus lOess The audu stalT no\\

takes the posHlon. more than a year later. that the matchmg funds should never have been

granted, Its sole rationale is based on undocumented. unilateral retroactive re\oisions of the

pre\ lOusiy-approved ~OCO statements and budgets. The audit staffs calculations of the

Committee's obligations are incorrect. and there is no basis for the repayment recommendations.

Thus. none ofr'nese elements should be deleted from the ~OCO statement because each

represents a true obligation. The Committee \\as In a delleit position on ","ovember 3. 1992,

-TkAudjt Staffs RetroactjveRevisionVjolates
Generall ... :\ceepted ,;,cCQuntjni Principles.

The Committee'S estimates of winding dOl.l.ll expenses submitted ....ith its requests for

matching funds sho\o\ed it to be in a deficit position at the time these requests were made. Since

the audit statT has presented no basis for challenging these eS1imates. there is no basis for any

repayment recommendation, In a fitting irony. even the audit staff acknowledges that its o""n

conclusions would be subject to adjustment based on actual experience (i.e. "additional field

work" on "future financial activity").~ Interim Report at 18. n. d. In addition. the reality

proves the accuracy of the Committee's ;-..lOCO statements since it remained in a deficit position

as of December 31. 1993.

The audit staff funher admitted in Its report that it had "revie""ed the Comminee's

finanCial activity {DOUih '.larch 31 1993" and had "analyzed .... Inding do....n costs" in order to

"prepar'e -IL e ...·..CO C"-'eme-' as _. ,\,-- .." ", 100"''' Inmph~<is adA..A \ , .... lnr,,";m Q ..""n .'\jV .)\d\ 1 III VI 6\.:&"4;1\ y", "." , , , 'Y"-_,. ~ u t"vrt.

page 16. Indeed. the very title of the audit staffs statement demonstrates its inconsistent

approach: --Statement of [NOCO] as of August 20. 1992 (delewined at ~arcb 3 I 1993)." The

. ::0 .
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audit staff provides no justification for its retroacti\ e revision of the very ~OCO statements Jnd

budgets that the Commission had pre\ lously appro\ ed. and none exists.

The J.udit statTs methodology 111 prepJ.nng the revised ~OCO. statements is II1conSlstem

\\llh generally accepted accounting prinCIples. Deloine & Touche Opinion Lener. at E:\hlblt I::

In Its ktter. Deloltte -\; Touche notes "fG]enerally accepted accounting pnnclples state that

esumates :lre prepareJ by m3nagement based on tnfonnallon knO\\11 at the llme of preparatlc)n

Re\ isions to such mfonnation are prepared on an ongOIng baSIS as nev. or addIllonal Informallon

IS obtained '".dlu'tment, to amounts recorded based on the estlmates are current penQd

adjustments and do 001 entail restaiini amounts reported in prior periods" (emphasis added:.

Deloine & Touche OplOion Lener. at Exhibit I:: In other \\ords. under generally accepted

accounting principles. subsequent changes to the financial status or assumptions of a Committee

QllllQ1 result in retroactive changes to prior statements. ld. Thus. the audit staffs anempt to

change retroactively the ftnanClal status of the Comminee on ~ovember :: by reliance on

subsequent events or the :-'Iarch 3 revised estimate of winding dO\\11 expenses is totally fla\\ed.

hi. Since no factual basis for challenging tne CommitteeTestimates ofwinding'do\\n costs­

exists. the audit staffs recommendations should be rejected by the Commission.

f Press BillioiS (Recommendatjon "0 q)

The audit statT concluded that various media organizations over-reimbursed the

Comminee by S6. :83 for travel advances made by the Comminee. The audit staff also asserts

that the Comminee collected $4.63: in excess of the 103% limit on campaign reimbursement of

press expenses. The audit staff claims the latter amount must be refunded to the Treasury. unless

the Committee specifically documents overhead and administrative expenses in this amount.

l. Inadvertent Q\erblllin~s

Tne audn staff noted that the Comminee o\erbi!!ed certain costs re!aung to ferryIng

charges. The Committee has reVlev.ed tn detail Its records relatmg to these costs. The audit stall

appears to be correct. in that the Commmee Inad\ertently double billed certain portions of tra\ el

expenses This figure totals approximately S 6.:38

• : 1 •

ATTACID[EllT _..J,C;__~__
Page 2" of IT"



However. in the course of reviewing the expenses incurred in this area. the Comminee

has determined that it incurred other expenses on behalf of the press. for \\nich it inadvertently

sought no reimbursement. These amounts IOtal $ 8.426. These amounts should have been

reimbursed by the press. but were not. They offset the figure above. The net figure is actually a

deficit o\\ed to the Comminee ofS~.188. A schedule of these offsening press billings is anached

at Exhibit 12.

Overhead :'dmmiqratjve Charges :\lle2ed1v ID Excess of IQ~O 9 [ Imll

The audll staff conduded that the Cornminee received as reimbursement from the press

more than 103% of Its travel costs incurred on behalf of the press. The audit statT asserted that

this figure (approximately S~.63~) relates to administrative or overhead charges incurred in

administering the press travel arrangements. and that this amount must be repaid to the Treasw;.

unless the Committee can produce. through affidavits. timesheets. or otherwise. specific back-up

documentation of this amount as overhead charges.

The audit staffs pOsition on iliisissue isincotTecL . The Committeecompliedv.iththe·'"

Commission's regulations and has already provided specific documentary back-up to the

Commission. There is neither a factual nor a legal basis upon which to base any repayment

recommendation.

,- a. The Committee Has Alreadv Provided DocumentaIy Back-l'p
Syppoajna the Admjnjstrative Cha[~

,,-.'. In response to the prior suggestions of the audit staff. the Committee has reviewed and

documented a list of the administrative charges incurred in connection with the press billings.

Exhibit I: demonstrates that the Committee had $23.360 in actual administrative costs related to

the press billing operation. These costs ($ 23.360) exceed the $4.632 repayment figure.

Therefore. the Committee has satisfied the requisite documentation.



b. The Committee Complied With the RegUlations

The Regulations expressly pennit campaigns to recover from the press overhead and

administrative charges associated with press travel arrangements. "The total amount of

reimbursements received from a media represemanve under this section shall not exceed the

actual pro rata cost of the tr3llSportauon and services made available to that media representative

by more than 10%." 11 CFR § 90:;~6(b) \loreover. "The campaign may' btll medIa

representatives up to 110% of the pro rata cost [of providing the travel servlcesj" See FinanCial

Control and Compliance Manual for presidential Primary Candidates Recejvini: public

Finaocini: (Jan. 1992) at page 34. Obviously. if no reimbursement for administrative overhead

were pennitted. the regulatory limit for reimbursement would be 100%. not 110%.

Section 9034.c1{d)( 1) makes clear that this I0% ma~' include reimbursement for

associated administrative overhead and charges. Toe Commission's cost and compliance

administrative manual is in agreement: "The administrative cost allowance does not allow the

comminee to bill niedia-uaveleri. or receive reimbursements ofmore than-~of actual-­

transpOrtation and ground costs incurred." See Financial Control and Compljancc: Manual for

Presidential Primary Candidates Receivini: public fjnancjnZ (Jan. 1992) at p. 35 (emphasis

added).

The 10% allowance for administrative costs is authorized by the Regulations as the

presumed expense of handling press travel arrangements. The Regulations fix recovery of such

costs at an absolute cap of 10%. regardless of whether actual administrative costs are higher or

lower. In effect, they establish a regulatory presumption that this level of associated

administrative costs may be recovered.

The audit staff incorrectly based its conclusions on regulatory provisions that address a

totally different subject-the amount of expenditures subject to the overall expenditure limits.

Thus. 11 C.f.R. § 9034.6(d)(l) reli-:d upon by the audit staff. states:

The Committee may also deduct from the oyerall expenditure
!imitation an additional amount of reimbursements received equal
to ill of the actual cost of transportation and services provided
under this section as the administrative cost to the Commiu" of
provjdjoi such services and seeking reimbursement for tht;m.
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(Emphasis added). The issue here does not concern the Comminee's overall expenditure

limitations. meaning the 3% figure cited by the audit staff is irrelevant. Rather, the issue here

concerns only the Comminee's press billings and reimbursements. which may include the actual

costs plus the 10% permined for recovery of administrative costs. The Comminee is in

compliance \\ lth 11 C.F .R. § 9034.6(b). The audit staff cannot reverse the fixed regulatory

presumption of 10% in admmistrative costs by imposmg additional requirements or by

dlsallowmg all such costs unless additional back·up is provided. Thus, no repayment to the

Treasury is necessary or appropriate.

G Stale Dated Check< (Recommendation No 10)

At the audit exit conference. the audit staff requested that the Comminee reissue certain

refund checks. totaling S611. that had not yet been cashed. The Comminee did so.

The Report requests payment to the Treasury of any amounts not cashed. Of these

checkS~a-toiilof S200naveilof been cashed: See Exhibit-12: -Thus; the €ommittee accepts the­

recommendation to repay this amount to the Treasury.

H. OtherManm

The Comminee stands ready to submit such additional information concerning any of th:e

foregoing maners as the Commission or its audit S1aff may request

None of the Committee's stated acceptances of any ofthe recommendation's contained in

the Interim Report are intended as, or may be construed as, an admission that the Comminee has

not complied with any applicable laws, regulations, or other controlling guidelines. The

Comminee fully reserves all of its rights with respect to any subsequent proceedings, including

any enforcement proceedings that may be initiated by the Commission.6

--~_.- -----
The United States Court of Appeals for the District of Columbia Circuit has recently

ruled that the Commission's statutory charter. and consequently its underlying authority, is
constitutionally defective. See Federal Election Commission v. NRA Political Victory Fund,
6 F.3d 821 (D.C. Cir. 1993). Therefore, further proceedings by the Commission against the
Comminee lack any authority and are void.
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IV. CONCLUSION

The Committee has provided a detailed response to each of the matters raised in the

Interim Report. The Committee's analysis is fully supported by the factual affidavits of its

officers. the presentation of detailed back-up information. and the expert opinions of certilied

accountants. Accordingly. the Committee respectfully submits that each of the conclusions

noted above should be adopted by the Commission.

Respectfully Submitted.
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AFFIDAVIT OF ANGELA M. BUCHANAN

J. I served as the Campaign Chair of the Buchanan for President. Inc. (the

"Commirnee"). from its inception through approximately March l. 1993. Thereafter I asswned

the duties of Treasurer of the Committee.

In November J992. ! discussed \\ith the candidate. Patrick J. Buchanan. the need

for funds to begin the campaign for the presidency We specifically agreed that the funds he

planned to give would be loans to be repaid by the Comminee. We also agreed that he would

provide the loans in stages as necessary for the campaign. 1 also explained that his loans would

be subject to the overall S50.000 candidate contribution limit.

The candidate provided two checks to the Comminee: an initial check for

S J0.000 in November 1992 and a subsequent check for $40.000 in December 1991. I always

understood these swns to be loans to the Comminee.

•... I never acma1ly saw the checks. Inadvertently. I did not inform Scon Mackenzie.

" the Treasurer of the Comminee. that the checks represented loans to the Comminee. I was noi.

aware of the fact that the swns were initially listed as contributions on the Comminee's reports to

the Federal Election Commission.

5. Later. after I became aware of the fact that the swns from the candidate had

inadvertently been reported as contributions rather tha., as loans. I informed the Treasurer that

the sums were loans and should nOI be reponed as contributions. Subsequently. the erroneous

report was amended.

.lrTAcm.!iT __5_-__......__
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6. The Committee and I always considered the sums provided in the two checks to

be loans. We never believed them to be donations. There was never any attempt to redesignate

retroactively the checks as loans.

, During 1992. the Committee paid bonuses totalling $17.500 to campaign staff.

None of the top three officers. the Campaign Chairman. the Treasurer. and the Political Director.

received bonuses. I believed that the recipients of these bonuses had been very valuable to the

Cor,lIDinee and that the bonuses were well-deserved.

'--

c} ~
~ & \, h~~~"-''-./;

ANGELA M. BUCHANAN

Subscribed to and sworn before me this 28th day of March. 1994.-

(Seaij

My Commission expires on~ 30. 199~.

2
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AFFIDAVIT OF SCOIT B. MACKENZIE

1. I served as the Treasurer of Buchanan for President. Inc. (the "Committee") from

its inception through approximately March l. 1993. From March 1. 1993 to the present. I have

been engaged as a consultant to the Committee to assist in financial matters and compliance wlth

election laws and related issues. I have assisted the Committee in preparing Its response to the

Federal Election Commission's lntenm Audit Report.

During late November 1991. I received a check for $ 10.000 directly from the

candidate. Patrick J. Buchanan. Later. in December 1991. the Committee recel\'ed a second

check for $40.000. I did not discuss with the candidate or the Committee's Chair whether these

checks represented loans or gifts to the Committee.

-..
.:>. I had no personal knowledge of the particular basis on which Mr. Buchanan \\,"3.$

transferring funds to the Committee. I only knew that Mr. Buchanan was providing money to get

the campaign staned. I mistakenly assumed thaI the candidate intended to donate the sums to the

campaign and. consequently. I reponed both checks as contributions rather than loans.

4. Later, I was told that the sums were intended as a loan. Consequently. I submitted

an amended repon correcting the reponing error.

.:; No one at the Committee. at any time. ever said or even suggested that the funds

were donated as opposed to having been loaned.

-
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7. During 1992, the Comminee paid bonuses totaling $17,500 to campaign staff.

None of the top three officers, the Campaign Chairman. the Treasurer, and the Political Director

received bonuses. I conferred v,ith members of the Federal Election Commission staff before the

Committee approved the bonuses and I understood from our conversations that this practice

would not violate applicable regulations.

8 As Treasurer, I directly supervised the billing of press-related expenses.

supervised four staff members. (Ms. Jamie Burke. Mr. David Morse. Ms. Amy Gates. I\1r

Charles DOUQlas). ! also worked c10selv "-ith the Director of Scheduling. Janet Fallan.- . -
(a). Ms. Gates prepared invoices for press-billings based on information which I

provided for her: in addition. she performed related clerical and administrative duties

. _in<;ludingl21'ing manifests. Berween March 1992 and April 1992 approximately 75% of

her time was devoted to these administrative activities.

(b) Mr. Morse acted as liaison to Charter Services, Inc.; he was also responsible to

coordinate credit card payments with Charter Services. Inc.; in addition., he was assigned

the task of collecting the outstanding press reimbursements during the period of July

through September 1992. Approximately 50% of his time was devoted to these

activities berv.·een February and March 1992; 15% in April 1992 and May 1992; 50% in

June 1992; and 85% from July -September 1992.

(c) Ms. Burke was my deputy. She worked on preparing and processing press

billings. Between September and December 1992 she attempted to collect payments;

receIved. batched and processed payments. and kept track of the payment status on each

.,

ATTAC~.JF 5, .sO'
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account. During this four month period, between 5-10% of her time was devoted to

press billings.

(d) Mr. Douglas traveled on the tour plane during the month of March 1992. He was

responsible for obtaining and creating flight manifests. obtaining billing addresses. and

confirmmg receipt of credit card payments. During this period he spent approximately

I00 ~"o oi his lime on these m:mers

(e) Janet Falion was Involved in the press-related aspects of scheduling from

Febru:lJ"Y through June 199:. During this tIme I spoke \\it.1J her about press

reimbursements. Based on these discussions. I believe that she spent approximately 500"

of her time on these matters in February and March 199::: 15 % in April 1992: 10% in

May 1992: and 5% in June 199:. A schedule of these services together with the salary

-- cosKassociated'with press activities is'anachetiasan exhibit totheComminee's'

Response to the Interim Audit Repon. See Exhibitll'. "Press Billing Administrative

Costs".

?
).

, .-
f •

JJ~t+- oC:; Q~G...il : ~
Subscribed to and sworn before me this 28th day 0 ,

ZIE-- - ~

(Seal) ---,_' ......lres Septtmlltr 14, ,ell.
My (0=,10.. u~

My CommiSSIon expires on . 199



Buchanan for President
net Fallon's Expense Reimbursement

Summary

Code

A

B

c

D

E

F

G

H

(>,

-
'- K

,....
Z

.'"'--'

-.
~

Cbeck Check Over/{Under) I
Date 1/ Paid

03
'
1919: 1523 50.00

I).l '02'9: 1679 563560

05'04'92 1888 $4.45UO

05 '\4192 2~ 5:.942.32

0512'92 2010 5558.86

06'03 /9: :13~ 5924.09

06'18'92 2255 S7OO.58

-- - --- -- ------ ------- -- --- -

07,'24192 2384 55.970.65

09'29192 2602 (Sl.OO)

10.'28192 26ii 50.00

11106192 2706 50.00

12'31192 Not Submitted (55.856.91)

Totals SI0.325.39

AMEX JFWK4 1 _~~r:_~:---_ 03128/94
ATTACnJU.l'I1 ~ 5"12"
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Buchanan for President
Janet Fallon's Expense Reimbursements

Detail

,PGSCiIIC' , , "
'Cleek' ':~D8ie '<ilitltl!S",·';:,' ,,--

Grand Pla.u. Hotel • Grand RapIds. MI
Valley Pla.u. • M.ldl2.lld. MI
)'iJcro-Renw • Southfield. M1

Totals

S673.89
$1.676.S8

$383.24

$3,733.711

...
A

A

J/24/92 p.5
3116192 p.5
Jf!6192 p.18

" 'AdasUd
,,j;i;AaiMIit

S673.89
S2.676.58

$383.24

$3.733.71

Sheraton· Wlllcsor Loeb. cr
Hilton· Wooecliff Lalce. 1'1'
;:; yte Time • WestWOOd. NJ
~ Valley Resort· Bay Valle)'. MI
Ritz Carlton· o.oarbortl. Ml

Totals

S435.17
S640.S1

S59.80
SS05.79

S9.7!J.59

S1l.354.86 I

B 411192 p.5
B :;a :"01 Amex
B 3/26192 p.9
B 3/20/9: p.5
B J-'19·'92 p.5. Ad) . add: S5.OO

S435.17
$0.00

S59.80
SS05.79

S9.718.S0

SI0.719.261

::;Qrtll hielib-rillton ---

, ndham Milwaukee Center

~, laD> Milwaukee Center

:=oui-Seasons
~iday 1I:n - Green Bay. WI
:iohday 1I:n • HIghland Beb. FL
~an Regeecy • Milwaukee. WI
~IlNry Piau . Los Angeles. CA
:iud,et Rent·a.Car • Vienna. VA

,::-Fallon· EIR. 12121/91
:-,falloll • EIR. 112192

~ Falloll • EIR. 11\8/92
;:he Velvet Cloak Inn • Raleigh. NC
...v's Rent·a-Car • Mill!leSOla

'oilnneapolJs Convention Cellter
.Iotel '6' • PIscataway. NJ

Totals

, $1;lli'61 '-- C

SI.734.20 C
SI.734.20 C

S936.17 C
S1O.40 C

$161.38 C
S676.73 C

SI.I96.44 C
$112.14 C

S48.22 C
SIO.OO C
$38.21 C

SI.~92.78 C
S906.29 C

S2.355.86 C
$250.32 C

S13 .160.86 I

::n- -----NotAmex _
4/8J92 p.5

cia Double BilliAg
41&.192 p.5

4/13192 p.5. Adj· sib S141.oo
cia Not Amex - R. Kimble

413192 p.s. Double COUllted $44.05
ala Not Amu

4111192 p.4

12121192 Not Amex
cia Duplicate Reimbunemeot

cia Duplicale Reimbunemeot
4111192 p.s
4/10192 p.4
419192 p.18
4/&192 p.s

$0.00
$1.734.20

SO.OO
S936.17
$141.00

$0.00
S632.68

SO.OO
$212.14

$4S.22
SO.OO

SO.OO
$1.~92.7I

S906.29
$1.355.16

$250.32

$8.709.661

'.JIZ Carlton - San Francisco. CA
'oe Butte. - Tempe. AZ
.;tz C~ltc:: ~ M3-~~ ~lll..ay. CA

.e."ieece In.n - Raleigh. NC
.ortll RaleIgh Hiltoo. Raleigh. NC
,::lba.ssey Suites - GreellSboro. NC
.,an!;le Rent-a-Car • Raleigh, NC

,Jr In.n. Goldsboro. NC

$169.00

S473.21
$1.241.96
S4.580.10
~S.J4

S1.I15.08
S620.00
S138.10

D
D
D
D
D
D
D
D

5f&192
5/14192

519192
5/9/'ll
SI4/9'2
4130192
S/lll92
5/4/9'2

p.6
p.6. Adj • sJ add: SS.46
p.6
p.6
p.6
p.6
p.4
p.6

$769.00
$471.61

SI.241.96
S4.5S0.10
~5.J4

SI.115.08
5620.00
$138.10

Paoe , l'fUcmmiT"-....S__~__
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Buchanan for President
Janet Fallon's Expense Reimbursements

Detail

·ltdmburMd
-~·n:~'~'~_>~~;';-·~:;.::AP,'at

. Plllltiotc . .
. ·'Oteek ':~;~>':-::rll8te .~ ~-:~:~~?~_:_':.. , '.

..AdaR.ed
"'Amout

DayS 1= . ~sbuT)'. NC
How>.:d JohQSOQS - St.:UesYille. NC
Hilte:: • Lyncbbur•. VA
RadIsson - ClDCt=l1. OH
RadIsson· Charlene. NC
Century PIaLa • Los Angeles. CA
Cen~"rY Plaza· Los Angeles. CA
Cen~"r~' Plaza· Los Angeles. CA

Totals

HYatr . MlOneapoils. /l.L"
RItz CMlton - San FrancISCO. CA

. C~nl'"r" Piau - Los Angeles. CA
CoI';':;b;~-Club- IndianapoliS. IN
. . !denee I.nD • RaleIgh. NC
Bbllday I.nD • Redding. CA
Twtn MotOr Lodge - Minneapolis. MN
~nloo • l"ewpon Bcb. CA

S320.21 D 5'5/92 p.6
S6&4.95 D 5.'2/92 p.6
5196.00 D 5'1519: p.6. Adj· Addiucc error
1592-36 D oJa Not Amex

S1.275.49 D 511192 p.6
S883.13 D 5/8192 p.6
$452.96 D 5'26192 p.7

$1.335.42 D tl/a l"ct Amex • l"eff. Rln•. Lobbeck

S16.224.02 I
15.249.4-: E 4 /3192 p.5. Adj· less: PlB cbarge 5558.87
$1.446.13 E 4/19192 p.5

S620.oo E 4(24192 p.5
- SI~046~ 15 - - E -. 4/30192- p.6-

53.072.84 E 4(20192 p.S
$109.00 E 4(20192 p.S
1571-37 E 4110192 p.5
5762.87 E 4n192 p.5

$320.21
S6&4.95
$176.00

$0.00
SI,275.49

S883.lJ
5452.96

$0.00

S13.2111.70

$4.690.58
$1.446.13

S620.oo
. __ SI.~15__

53.U\ ~

$2~.00

$571.37
5762.117

Tot:.lls

Four SeuoQS - Newport Bcb. CA
~d.a Ren • E. BruQSWlck. NJ
R,ia Carlton - S.o.n FrancISCO. CA
Sb~nton - Hasbrouck Hghts. NJ
3~verly HiltOD - Los Angeles. CA
Holiday I.nD • Glendale. CA
The Buttes - Tempe. A2
Hilton - Ontane. CA
RItz Carlton - Manna Del Ray. CA
:ulton • Woodcliff UJce. NJ
Golde" Sails - Long Bcb. CA
Cellul£r Pbone Reotal
~a:T1on - S.o.n D,ego. CA
~""r Se::.soos . Newport Bcb. CA
!-lohday Inn - Green Bay. "'1

Totals

S13.977.8O I
S63S.4-:
S823.64

SI.III0.19
$103.80
S67S.S2
$149.311
SII57.49

S1.0111.27
S2.647.36

1555.98

SI96.511
SII.039.43
SI.110.37

$174.14
$70.60

SI9.731.19 1

F
F
F
F
F
F
F
F
F
F
F
F
F
F
F

5(28192

S(2l1192
5(24192
5127192
5120192
51111192

oJa

5121192
5119192
5/14192

5123192
41211192
5119192

5119192

oJ'!.

p.7
p.7
p.7
p.7
p.7
p.7
Not Amex
p.7
p.7. Adj. sI add: $4.00
p.6
p.7
p.13
p.7
p.7
p.5. Adj 00 chk ·C·

SI3.418.94 I .

S635.44
SlI23.64

Sl.lIIO.19
S203.8O
S67S.52
$2<49.311

$0.00
SI.OIII.27
$1.651.36

1555.98
SI96.511

S8.039.43
SI.110.37

$774.14
$0.00

SI8.807.10 I
. Mamott • WasbLOgtoD. DC $545.17 G 6120192 p.1I 154~ •

Page 2
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Buchanan for President
Janet Fallon's Expense Reimbursements

Detail

- - -::,<?-"

'Adasted
.:ADiOiiut

Beverly Hilton· Los Angeles, CA
Fede raj E"p ress
Hyan . PboenIX. AZ
R1tz Carlton· Manna Del Ray, CA
RJa Carlton· Manna Del Ray. CA
The Buttu • Tempe, AZ
~tsson - Manharten Bueb. CA
Hohda)' inn . San Diego. CA
:-Iamott • Salt ~e CIty. UT
RJu Culton· San Franc is<: 0, CA
~Iendlen . 1'Oewport Beb, CA
Hohd:ly inn • Mancbester. NH
Cellular Pbone Rental

. Totals -I

S405.62
Sl.523.75

S912.08
$627.40

SI.79?67
$470.56
$717.85
S189.01
$549.29

S1.197.62
$673.00
$930.07

$4,153.06

G

G

G

G

G
G
G

G
G

G
G
G
G

5120192
5/6192
6/5192
5130192
5130192

nJa
5127192
5129192·
5129192
6/3192
5131192
6/8192
6/8192

p.7
p.18.20
p.8
p.7
p.8
Not Ame,,· K. Ring's Amex
p.7. Adj - less: or SIO.2S
p.i
p.7. Adj • less: SI50.00
p.B
p.8
p.B. Ad) • less: $69.78
p.14

I

$405.6:
S1.523.75

S912.08
$627.40

SI,799.67
$0.00

$707.60
S189.01
$399.29

S1.797.62
$673.00
S860.29

$4.153.0i

SI4,S9J.5i 1_
Ce< • Express
::'~_,y Plaza· Los Angeles, CA
=~ry Plaza • Los AnJ;eles. CA
>'u,ho Visual· Rancbo Doaunguez. CA
F(jijt Se2.socs • Newport Bcb. CA
?.lIZ Carlton' Manna Del Ray. CA
-~ - E. Brunswick, /101

.,uular Pbone Rental
:~lIular Pbone Rental
:.\hlIar Pbone Rental
:eUu!ar Phone Rental
:diular Pbone Rental
:.Uular Phone Rental
:ellular Pbone Rental
:dlular Pbon. Rental
:ilular Pbone Rental

:.lIular Pbone Rental

Totals

ony s Restaurant· Houston. TX
obby Alrport Hilton· Houston. TX
loblleComm • Ridgeland. MS
'e='s Res'(.• Houston. TX

.r S--~sons • Houston. TX

$334.50
S202.77
$255.95
S216.50

S9.48
$710.12

$45.74
S1.539.44

$681.18
$9'7.20

$658.58
$48.60
$48.60
$48.60
$48.60

SI.630.41
$743.79

$7.320.661

SS13.58
$0.00

SI,093.50
$5&5.00

m.lo

H
H
H
H
H
H
H
H
H
H
H
H
H
H
H
H
H

5125192
nJa
nJa

6/5192
6/5192

nJa
5128192

nJa
nJa
nJa
nJa
nJa
nJa
nJa

nJa
nJa

7/6192

8/18~

nJa
8/15192
8I22I9Z
8119192

p.20-21.31

Not Am""
Not Amex
p.14
p.8
p.8. Debit &: Credit = $0.00
p.7
p.14. Duplicate Billing (see "I")

p.14. Duplicate Billing (see "I")
NotAmex
p.14, Duplicate Billing (see "I")
p.14, Duplicale Billing (see "I")
p.14. Duplicale Billing (see "I")
p.14, Duplicate Billing (see "I")
p.14. Adj. Invo,ce bas Zero BalaDce
p.14. Adj· Invo,ce bas Zero Balance
p.14

p.12

p.8. p.9. Debit &: Credit = $0.00
p.21
p.12
p.9

$334.50
$0.00
$0.00

S216.50
$9.48
$0.00

$45.74
$0.00
SO.OO
SO.OO
SO.OO
SO.OO
SO.OO
SO.OO
$0·90
SO.b<>

$7<43.79

SI.35O.01 I

$813.58
$0.00

SI.093.50
$5&5.00

S83.IO
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Buchanan for President
Janet Fallon's Expense Reimbursements

Detail

Adasted
'~:tWO.mt

'l3.lllS for Aceeo! . Mary Summa
Arm&lldo's Rest. . Houston. TX
Celluw Phone Rental
CeUular Phooe Rental
CeUular Phooe Reotal
Cellular Phoo" Renta!
CellUla: Phone Renta!
AmeriCall AlrllOes • &y Bucb=
Pappaduuex Rest.• Houston. TX
Hyan Regency· Houston. TX
H~nRegency· Houston. TX
Hyan RegetlCy . Houston. TX
Hyan Regency· Houstoo. TX
Hyttt Regency· Houstoo. TX

--HoteICollCor~- Houstoo.-TX
>-'"';: Carltoo • Houstoo. TX

~ Carltoo • Houston. TX
I WlllS Motor Inn • St. Paul. !\.iN

Totals

$68.25
$320.01

S1.630.41
SI.539.44

$48.60
$681.18
$658.58
SI75.00
$138.00
S897.00
S897.00
SS32.60
S897.00

$3.466.95

-_$.I~·~L_
SI.380.00

$276.00
m.35

SI6.&58.981

8126192 1'.15
8119192 1'.12. Adj • add: SO.92
7/6192 1'.14
716192 1'.14
7/6192 1'.14
716192 1'.14
716192 1'.14
8113/92 1'.4
8/16192 1'.12
8118192 p.S
8'18/92 1'.8
8/18192 1'.8
8/18192 1'.8
8118192 1'.9
7/31192 1'.8
812/9i 1'.8
8/6192 1'.8

7117192 1'.8

S68.25
$320.93

SI.630.41
SI.539.44

$48.60
S681.lS
$658.5S
S175.00 .

S138.08
S897.00
$897.00
S&:I2.60
S897.00

$3.466.95
$325.43

S1.3&f'-'+- ­

$21.. J

S52.J5

SI6.859.981

:. Falloo • EJR. MCI uUs
"-

':"Uular Phone Rental
:;:-Fallon • EJR. Travel
:-lobby Airport Hiltotl. Houstoo. TX
tenular Phone Rental

$90.98
$47.21
$30.00

$211.93
S1.813.4O

$2.193.5iJ

1
J
J
J
1

oIa

1011192
8/\7192
8/24192

9f22J92

Not Amcx

1'.15
Not Amex

1'.9. as $2&5.07
1'.15

$90.98
$47.21
$30.00

$211.93
$1.813.40

$2.193.5[J

:1obby ...,rport Hiltoo. Houston. TX
:-lobby ...,rport Hiltoo. Houston. TX

Totals

$511.00
(SIS 1.48)

$359.521

K
K

10121192 1'.9
10127191 1'.9

$511.00

(S151."S)

$359.52 1

~atlonal Car Reotal • Mioneapolis. MN
~oterpnse Rent·a-Car
~oterpnse Rent-a-Car
onterpnse Reot-a-Car
~yan • Mi.DDeapol1s. MN
. ~Iumbla Club· lDdianapolis. IN

JlssaO i.l1D • Florence. KY

SO.OO
SO.OO
SO.OO
SO.OO

SO.OO
SO.OO
SO.OO

Z 1113191 1'.4
Z 11114191 1'.23
Z llf2i.i92 1'.23
Z 11!2S191 1'.23
Z 41\7192 1'.5
Z 5113192 1'.6
Z 5114/91 1'.6

Page 4

$1.122.99
$108.95
$217.39
($65.31)
SI84.80
$2S-'~

$592

UUCRllEliT 5
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Buchanan for President
Janet Fallon's Expense Reimbursements

Detail

Cenll.lry Piau • Los Angeles. CA SO.OO Z 5122192 p.i

Century Piau - Los Angeles. CA so.00 Z 5130192 p.8

Howard Jobnsons - 5.alt We. L'T SO.OO Z 6/11192 p.8

CeUuw Phone Rental SO.OO Z 7/6192 p.14

Totals SO.OO I

'"

; .... -, ,'~ ,
". ~-~ '~ .. '

S 1.214,4,,;

s:.s5i.13
$50.00

(5155,03)

55.856.91 I

Paoe 5



Deloitte&
Touche

1900 M Street NW Telepnone 12021955.4000
Vvasn,ngton. DC 20036·3564 FacsImIle 12021955.4294

March 28, 1994

t-.-1r John C Manin
Patton, Boggs & Blow
2550 M Street, NW
Washington, DC 20037

~1r. Jeffrey A Robinson
Counsel to Buchanan for President. Inc.
2010 Main Street, Suite 400
Irvine. California 92714

Dear Sirs:

-- We-na:ve-beenengagedto-report-ontheappropriate_app-'icatiol1_~Lg~nerally accepted
accounting principles to the specific transaction described below. This repo"ri -isbeing­
issued to the Buchanan for President, Inc. (the Committee) for assistance in evaluating
accounting principles for the described specific transaction. Our engagement has been
conducted in accordance with standards established by the American Institute of Certified
Public Accountants.

Description ofTransaction:

Certain reimbursement payments were made to Janet Fallon and classified as various
expenses. Subsequently it was detennined that she was over reimbursed. The
Comminee's reviewing staff inadvertently failed to catch these errors at the time
reimbursements were made. The Comminee considered various options in handling this
maner and concluded that the amounts should be treated as additional compensation. The
Committee reclassified these payments as compensation to Janet Fallon.

Appropriate Accounting Principles:

Statement of Financial Accounting Concepts No 5 "Recognition and Measurement in
Financial Statements of Business Enterprises" indicates recognition of expense and loss is
intended to recognize consumption of economic benefits or occurrence or discovc:.y of
loss of future benefits during a period

DeloltteTouche
Tollnatsu
IntellI3tkm31
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Mr. John C. Martin
Mr. Jeffrey A. Robinson
March 28, 1994
Page 2

The ultimate responsibility for the appropriate application of generally accepted
accounting principles for an actual transaction rests with the preparers (the Committee) of
financial statements. Our judgment on the appropriate application of generally accepted
accounting principles for the described specifiC transaction is based solely on the facts
pro"ided to us as described above. should these facts and circumstances differ, our
conclusion may change.

Conclusion:

The Committee's recogrutlon of the Fallon payment as an expense is consistent with
Concept Statement S. The Committee's choice to classify the expense as compensation is
an acceptable choice considering the various options available to the Committee

Yours truly,

'-,

Deloitte&
Touche
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FEe Lisling ur NUll QlIlllifici. Campaign Expenses

I, I ., .,1<IIIIl nllsllIg <"x penses
I

~
t

.~EQ ACCT CK II hu.:ulIl'd IIAII: 1'11)'11: AMOUNT !~g1i<:~!!~! ION

I opR 2687 proor In IIIJ/92 11103/'12 Netwurk VHJco $ 1.825.00 Convenlion Speech Videos

2 OpR 2688 prjor In 1113/92 11/03/92 IIlpha I:lIlell',,",es $498.75 VIIS Cases

J OPR 270Q prior to II/J/n 11105/92 Ilarbillller $49.80 lIuman Evellls Ad

~i4 OPR 2701 prior 10 II/J/92 11/05/92 Four Slar I'aekagillg $244.92 Poly Bags & Padded Envelopcs

5 OPR 2719 11/10/92 NetlYork Vidco $2.023.21 Video Tapes ~

6 OI'R 27JI 11/13/92 CUI I'llblishillg $1.000.00 Video Cassetle Covers

7 OPR 2698 11114/92 Joseph Paquct $1,044.00 Creale B&W Ad

8 OPR 2705 IllIl,/92 RIghi Side Oil! $29930 T·Shirts

9 OI'R 2734 11/16192 CUI I'uhli,hillg $650.05 Casselle Covers· lIalallee

12 OPR 2758 111l4/92 Iladl1l1gei $25.12 B&W Glossy (lll Ad

13 OI'R 2685 11/1')1'12 I". Wcxler $500.00 Merchandise pholo for Ad

14 OPR 2775 121ll2/92 Hillh! Side (Jill $55.00 T·Shirts

15 OPR 2770 12102192 I{igh! Side 0111 $828.00 Baseball Caps

16 OI'R 2769 121ll2/92 IIII til all I;velll, $1,50000 Nov '92 Issue Ad

17 OI'R 2767 1210)/92 11l1111an I',velll" $1,500.00 Nov '92 Issue Ad

18 Ol'lt 2786 121ll8/9} Nelw,,,k Vid':l1 $1.907.25 Add'i V.deo lapes

19 OPR 2787 12/08/92 AIph" I:IIICII''''':s $498.75 VIIS Cases

25 OrR 281,1 12/17/92 Ne!lYork Video 51.907.00 Add'i Video rapcs· lIalalllc

26 OPR 2820 12/21/92 I{ockville I'rill!lllll $1,044 85 Video'( ape Covers

27 OPR 01/0 1/9 3 Riljht Side ()1I1 $75680 Collaleral Malermls

28 OPR Ol/01/9l lIuman Events $4000 Subscription 'I?

29 OrR 2894 02/01/93 Right Side (Jul $573.00 Collaleral Materials

31 OI'R 2920 02/01/93 IIUlllan Even!s F5Q9Q. Ad 'I?

SI'I,520 80
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FE<' Lisling Ilf Nlln Qualified C:Hnpnign Expcnscs

F'"ltlraising Expenses ~
'\:l

S2.'l?3,1?, !.isl Mainlenance

$2'),58000 Last I(""se File
$279 30 Relurn Envelopes

$6,117.00 Oireel Moil Expense
$6,(,9900 Direel Mail Expense
$4,79556 Direel Moil Expense

$250.00 Direel Mail ,,"pense

SEQ Acel CK II Incuned IlAII. I'A YH·:

32 (>I'R 1""If '0 111li'/2 0 \;Olflll Sill III II ('mfl

10 OI'I{ 2742 prior II) 11111'/2 1111'11'/2 JJ Maili"l:
II OpR 2755 I" "" 10 IIIJN2 I 112 ]1'/2 Rockville l',i"li"l:
20 OI'R 2811 I" "" .0 11111'1} IJII (,1'/1 JJ Maili"l:
21 OI'R 7.810 1'''''' 10 I 11I1'll 1211(,11/2 (Oallt'rhm P, lilting

22 OP({ 280'1 I" "" 10 1111/'/2 I1I1(,N7. HII:hl ( 'Olll "piS
2J OpR 2812 1'''''' 10 11111".' III I(,/'12 f\.IllHH

AMOUNT IlESCRIPrlON. ..
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OI'R

TI.M
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pri", I" IIIlN2 02/011'11 HI'sl",,,,e Ilnlilllilc.I
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~47 .7~lJ ~~.
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Exhibit 8 Schedules and DocumentatiQn CQncerning Alleged NQD-Qua\jfied/UndQcumeDled

Expenses

The audit staff has identified $73.507 in fundraising expenses incurred after NQvember 3.

1992. After reviewing these expenses. it is apparent that nQt all Qf these items are related to

fundraising and mQst of the fundraising expenses were incurred priQr to November 3. 1994.

A. "\;Qn-Fundraising Chan;es

The expenses detennined not to be fundraising include:

---. "ry
-~~'

Sarurn Corporation

Response Unlimited

Total NQn-Fundraising

$2.993.73

Sl.014.70

S4.008.43

Saturn CQQ20ratjoD: TIlls Sarum invQice does not relate to fundraising. This is an

invoice for list maintenance V\o'Ork ordered by the Treasurer during the audit period to ensure that

the file ....-as in proper cQndition prior to the audit receipts trace.

Response Unlimited: During the primary season. the CQmminee rented lists from

Response Unlimited for political mailings and telephone bank operations. The invoice in

question pertains to an unpaid bill remaining from the Georgia phone bank. operation in Mmh

l.2.22.

B. FundraisiDlI Expense Incurred Durin2 Deficit Period.

The fundraising expenses incurred pnor to the November 3, 1992 date include:

Direct Mail Expenses

Teleoperations Fees

Pre-Nov 3rd Expenses

$47,721.75

$2,256.00

$49,977.75



Direct Man Expenses: The Committee incurred expenses for its last house file mailing,

which occurred in October 1992. In the ordinary course of business, these invoices were not

presented to the Committee for payment until after November 3. Therefore, the following should

not be included in the audit staff's analysis:

JJ Mailing $29.580.00

JJ Mailing S 6.117.89

Caterton Printmg S 6.699.00

Right Concepts S 4.795.56

Rocbille Printing S 279.30

Kinko's S 250.00

$47.721.75

-------TelemarketiDifExpenses:-The-Cornminee-contracted with NL-eonsultingto perfonn -­

telemarketing fundraising to retire its debts after the date of ineligibility. The Treasurer asked

that the program be concluded by October 10. 1992. JVL Consulting stopped making phone

calls after the first week in October. The bill for this v,;as for its fee on contributions received in

the month of November 1992. It related solely to work performed prior to the third of

November. Consequently. the NL Consulting invoice for $2.256 should not be included.

Human Events Magazine Ad: The Comminee spent $19.521 on a fundraising ad which

ran in two November issues of Human Events Magazine. The cost includes the production of the

ad. the cost of running the ad. and the cost of the collateral materials sold in the ad. Because

some of these charges were incurred prior to November 3. 1992. the audit staff was not justified

in concluding that the expenses were not qualified as wind dovm costs. Moreover. as set forth in

the Response. L!le audit staffs retroactive statement of the Corruninee's NOCO statement

violates generally accepted accounting principles. Therefore. in the event these costs were

incurred after November 3. 1993. they were still valid because the Committee remained in a

deficit position.



Buchanan for President
FEe Listing of Non Qualified Campaign Expenses

Summary

!vendor Total Qualified NQCE

American Computer Rental . 5:2,385 80 52.38580 SO 00

C & P T~lephone 537030 S125 00 5245 30

Carlson's ~fotors Sl2000 SO 00 512000

Catherine Buchanan 530000 S30000 so 00

Comet Courier S348 00 5348.00 SO 00

CompuPhone 5210.00 5000 S210.00

Computer Consultants S775.00 5000 577500

Federal Express 530625 5197.75 510850

... Gosnell PropelJi.es.
-- - --

SI,500.00 51.50000 SO.OO
..._------ ---- ------ - ----- ----

" Mead Data Central . 58,396.91 58,396.91 SO.OO
(>-- Sir Speedy' 5798.38 S798.38 SO 00

Special Systems, Inc 52,960.95 52,960.95 SO 00

f"--' VA Dept ofTaxation 5614.00 $0.00 5614.00
~

Bonuses 517,50000 517,500.00 50.00.....

Totals 536,58559 534.51279 52.07280
!~-:

~..

NQCE SUM.xLS 1 of 1

lTTACIDIEN'l' ~.....::5....~__~__
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Buchanan for President
Non-Qualified Campaign Expenses

- Undocumented Expenses-

The audit staff has identified S10.6:: in expenses as being unsupponed b;' appropnate

documentation. The Comrninee disagrees. and invites the auditors to come om to the campaign
office to review the documentation.



Buchanan for President
Non-Qualified Campaign Expenses

American Computer Rental: These expenses for Terry Jeffrey's
computer. !'vir. Jeffrey was not involved with the campaign wind down
effons at the time the Comminee was paying for his rented computer.
Consequently, Mr. Jeffrey has fully reimbursed the Comminee for these
costs.

C&P Telephone: The Comminee accepts the auditor's determination on .---'
the Fax line for Suite 220 (were Terry Jeffrey and Janet Fallon wer~.....----

working on non-campaign related activities, 9 /01192 - 4i30/93)~ However,
the Comminee disputes the $125 security deposit for the phone line in suite
220. since that deposit was returned by C&P.

CarlSonfsMotors: Thecomrninee accepts the -audi tor's determination;
These charges related to parking tickets billed to the Comminee by the
rental car agency.

Catherine Buchanan: This was a $300 reimbursement for the telephone
expenses of Bay Buchanan while staying at her mother's home in Bethesda.
The auditors would reject this reimbursement for lack of documentation.
However, this is Ms. Buchanan's best estimate as to the added cost to her
mother's phone bill anributable to Ms. Buchanan's Comminee work. Since
Ms. Buchanan stayed with her mother, as opposed to a hotel, thereby
generating a savings for the Comminee, this reasonable estimate should be
accepted on its face as a qualified expense.

Comet Courier: During the close down period, Scon Mackenzie was also
involved with the Jack Kemp for President Comminee and had numerous
packages messengered back and forth between offices. The auditors have
located these items on the Comminee's courier bills and identified them as
non-qualified. The portions of the bills which are unrelated to the
Comminee however, were paid directly to Comet Courier by Scon
Mackenzie or the Jack Kemp for President Comminee.

..

nqce.doc - J - 03/211/94
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CompuPhone: The Committee accepts the auditor's determination.

Computer ~onsultants: The Committee accepts the auditor's
detennination.

Federal Express: The auditors have identified Fedex shipments made or
accepted by Dan Giroux. Matt Higbee and Paul Erickson which do not
appear to be related to the wind dO\VTI. These expenses total $108.50, and
the Committee accepts the auditor's detennination. In addition, they have
also identified $184.75 in shipments to Ron Makela and $13.00 to Roben
Peterson. The Robert Peterson expense was reimbursed by staffer Randy
O'Donohue. The Ron Makela shipments were necessary to deliver
consulting fees and expense reimbursement checks to Bay Buchanan's
account in California. These expenses were incurred as pan of the
Committee's ordinarY business operations. Accordingly, they are qualified.. ...s, I"" ~ ...

campaign expenses. . .' 7-'::

____ __GQsneJL:Pr(}p~r-t~s:_Du_ril1g the first few months of the carnpaigI1,ID~ _
Committee's computer operations overloaded the electrical outlets. The
Committee asked the propeny manager, Gosnell Properties, to upgrade the
outlets to eliminate this problem. Gosnell complied by doing the work. An
audit by Gosnell's auditors (in early 1993) revealed that the Committee had
never paid for the work. Consequently, the Committee paid for the work.

Mead Data Central: These were NexuslLexis expenses incurred by Terry
Jeffrey after the date of ineligibility. Mr. Jeffrey reimbursed the Committee
for these expenses.

Sir Speedy: This is a photocopy expense which was reimbursed to the
committee by Mr. Buchanan.

Special Systems, Inc.: The Committee Treasurer, Scott Mackenzie,
ordered software upgrades on MicroSoft Windows, Word and Excel totaling
$1,302.95. The software was obtained by the Committee to improve
efficiency and the operation of its current equipment. For instance the
Treasurer ordered an infonnation management program (PackRat 5.0) and a
data compression program (Stacker 5.0) to free up much needed space on



the Committee's computer hard drive storage units. This was a cost savings
to the Committee as a new hard drive would have exceeded the cost of the
sofuvare. In addition, the Committee \J,'as concerned that the failure to

upgrade the software could result in the loss of data or an inability at a
future date to access necessary computer tiles.

VA Department of Taxation: The Committee accepts the auditor's
determination.

Staff Bonuses: The committee paid bonuses totaiing S17.500 to three of its
campaign personnel: Janet Fallon (Director of Scheduling), Terry Jeffrey
(Research Director) and Greg Mueller (Press Secretary). The bonuses were
paid in Janual'Y 1993. Before approving the bonuses, the Committee
consulted the audit staff and received an affinnative response to the
question of issuing staff bonuses. The committee believes these to be
qualified campaign expenses.

nqce.doc - ~ . 03/28/94
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19C'O M Street NW TelephOne 12021955·4000
Was~·~gto~ DC 20036·3564 FacsImile 1202J 955·429~

March 28, 1994

1>.ir. John C ~1anin

Patton.. Boggs & Blow
2550M Street. NW
Washington.. DC 20037

Mr. Jeffrey A Robinson
Counsel to Buchanan for President. Inc
2010 Main Street, Suite 400
Irvine, California 92714

Dear Sirs:

We have been engaged to repon on the appropriate application of generally accepted
accounting principles to the specific transaction described below. This repon is being
issued to the Buchanan for President, Inc. (the Committee) for assistance in evaluating
accounting principles for the described specific transaction. Our engagement has been
conducted in accordance with standards established by the American Institute of Certified
Public Accountants.

Description of Transaction:

The facts, circumstances, and assumptions relevant to the specific transaction as provided
to us by the Campaign are as follows:

Candidate Pat Buchanan was determined to be eligible to receive matching funds
from the Federal Elections Commission (FEC) on January 27, 1992. For matching
fund purposes, the FEC determined Mr. Buchanan's candidacy ended on August 20,
1992. the date the Republican Party nominated its candidate for President of the
United States

Section 9034.5(a) of Title 11 of the Code of Federal Regulations requires that
\,l,'ithin fifteen days after the candidate's date of ineligibility, the candidate shall
submit a statement of net outstanding campaign obligations, which contains, among
other items, the total of all outstanding obligations for qualified campaign expenses
and an estimate of necessary winding down costs

DeIoltt!Touche
Totunatsu
International
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Mr. John C. Martin
Mr. Jeffrey A. Robinson
March 28, 1994
Page 2

The Committee filed NOCO statements on a monthly basis with the FEC from
October 1, 1992 through January I, 1993, with the supporting wind down budgets.
These budgets included estimates by the Committee's management of the cost that
will be incurred to wind down the campaign operations.

Management was responsible for making the accounting estimates included in the
aforementioned budgets and reports The estimates were based on subjective, as
weli as objective factors and, as a result, judgment was required to estimate an
amount at the date of each NOCO statement filing and budget submission.
Management's judgment was based on its knowledge and experience about past and
current events and its assumptions about conditions it expects to exist and courses
of action it expects to take in the future.

These wind down budgets are estimates which were modified by management as
time passed based upon new information. This resulted in a change to the original
estimates. This change in estimate has been presented, by the Committee, on a
prospective basis.

- ----

The FEC restated in its report dated December 20, 1993, the estimated close down
expenses as of August 20, 1992 by using the sum of the actual expenses paid
through March 31, 1993 and a new estimate of the remaining wind down costs.

Appropn'ate Accounting Principles:

According to the Handbook of Accounting and Auditing, Second Edition, an estimate is
defined as follows:

A non-exact measurement used to assign an amount to the effects of business
transactions and events. Estimates resting on expectations of the future are often
needed, but their major use, especially of those formally incorporated in financial
statements, is to measure financial effects of past transactions or events or the
present status of an asset or liability

According to APB Opinion No. 20, "Accounting Changes":

A change in an estimate should not be accounted for by restating amounts reported
in financial statements of prior periods or by reponing pro forma amounts for prior
periods.

lTTACHllENT__''';'~_...,.,.=-_

Pa8e 51 ot _5...8' _

The ultimate responsibility for the appropriate application of generally accepted
accounting principles for an actual transaction rests with the preparers (the Committee) of

Deloitte&
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Mr. John C. Martin
Mr. Jeffi:ey A. Robinson
March 28, 1994
Page 3

financial statements. Our judgment on the appropriate application of generally accepted
accounting principles for the described specific transaction is based solely on the facts
provided to us as described above; should these facts and circumstances differ, our
conclusion may change.

Conclusion:

In summary, generally accepted accounting principles state that estimates are prepared by
management based on information knovm at the time of preparation Revisions to such
estimates are prepared on an ongoing basis as new or additional information is obtained.
Adjustments to amounts recorded based on the estimates are current period adjustments
and do not entail restating amounts reported in prior periods A restatement of the
Committee's estimated close dovm expenses at August 1992, using information available
to the FEC at March 1993, would not be in accordance v,;th generally accepted
accounting principles.

Yours truly,
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- I-- Buchanan for President-t.
Press Billing A~ministrative Costs I~

-' lr).. ,

-..:1

~
(-<

',;/. " I',*"'~.;-" W)$~""'''-'i''
! .J ,. )', ,~;;. ,:" ,( ':',::$:~ '~3;\i j!, ~]';,: ;.< IFeb-92 Mar-92 Apr-92 Mar-92 Jun-9,1 Jul-91 Aug-91

Staff Costs i ... '"
51

Scoll Mackenzie SI,200 S1,200 S1,200 S300 $590 S2,000 SI,OOO S500 S500 S500 S500 59,400
Treasurer 20% 20% 20% 5% 5°4.:1 20% 100/0 5"10 So;. 5% 5%

Jamie Burkc SO SO SO so so SO SO S2S0 SI2S SI25 SI25 S625
Dply Treasurcr 0% IJ% 0% 0% 0%: 0% 0% 100/0 5% 5% ~i°J'o

Jancl Fallon SUl8 SI,318 S395 5264 H32 SO $0 SO $0 $0 $0 S3,427
Schedulcr 50% 50% 15% 10% 5%' 0% 00/0 0% 0% 0% 0%

David Morse S600 S600 SI80 SI20 $60 S1,403 SI,615 $\,573 SO SO SO S6,150
Admin Asst. 50% 50% 15% 10% 50/~ 85% 85% 85% 0% 0% 0%

Amy Gales SO S900 S598 SO ISO SO SO SO SO SO SO S1,498
Trcas. Assl 0% 75% 7~% 0% O°ti 0% 0% 0% 0% 0% 0%

Charlie Douglas
,

SO SO SO SI,050So S1,050 SO SO ISO SO SO SO
Tour Planc 0% 100% 0% 0% 0% 0% 0% 0% 0% 0% 0%

Payroll Burdcn (9,5%) SI82 S367 Sill S36 S18 S133 SI53 SI73 SI2 $12 SI2 $1,211

i
Slaff TOlals S3,300 S5,415 S2,484 S720 S710 S3,536 $2,768 S2.496 S637 S637 S637 S23.360
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Buchanan for President
Press Billings

Amount Due TolFrom Press:

. \ ... '::'::'·~··':';'i~'h~~c. __i.i:,,:.,.::':L:::;;'~. ~.:.: : "-I
Committee FEC

Net Press Travel CostS

Administration Mark-up

Travel Costs plus Mark-up

Other Costs - Credit Card Fees

Total Press Costs wI Mark-up
- ---l.e5S,-Amount-Collected from Press

Amount Under/COver) Billed

10%

$186,544.22

$18,65442 10%

S205,198.64

$8,426.00

$213,624.64

_($211,481.73) _

$2,142.91

$186,544.22

$18,65442

$205,198.64

SO.OO

$205,198.64

($211,481-73L __

PRS S8.XLS 1 of 1 3/28/94
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BUCHANAN FOR PRESIDENT
Contribution Account - Refunds
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FEDERAL ElECTION COMMISSION AK005990

KEKORANDUlt

February 14, 1995

TO:

THROUGH:

FROM:

LAWRENCE K.
GENERAL COUN".,.,,,,,,.

JOHN C. SUR
STAFF DIREC~vJ:l'io,j~- ~

ROBERT J. COST
ASSISTANT STAF DIRECTOR
AUDIT DIVISION

SUBJECT: ANALYSIS OF T COMMITTEE'S RESPONSE TO THE FINAL
AUD11'- REPORT-BUCHANAN-FOll PllESIDE~T- -
(LRA 1441/AR19 -33)

As requested by your memorandum, dated December 20, 1994,
the Audit staff has reviewed the response to the Final Audit
Report (FAR) submitted by the Buchanan for President Committee
(Committee) on December 15, 1994. Our analysis of these .
documents is presented below. In addition, the Audit staff has
attached a revised NOCO Statement based on the Committee's
response and disclosure reports filed to date (see Attachment 1).

The Committee'S response addresses the following matters as
presented in the FAR!/:

• Receipt of Matching Funds in Excess of Entitlement
(Finding 111.0.);

!/ The Committee stated in its response, it agreed to pay
$8,166 for unresolved prohibited contributions (Finding
II.A.), $53,759 for excessive contributions (Finding
II.B.), $2,959 for overpayment to Janet Fallon (Finding
III.B.2.), $2,073 for non-qualified campaign
expenses-other (Finding III.B.3.) and $200 of the $611
in Stale Dated Checks (Finding III.F.). No payment was
received with the Committee's response to the F~A~T 0

.......::...-_--
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Apparent Non-Qualified Campaign Expenses in regard
to patrick J. Buchanan (Finding III.B.1.),
Fundraising and Other Expenses (Finding III.B.3.),
Press Billings (Finding III.E.) and Stale
Dated Checks (Finding III.F.); and

Apparent Excessive Contributions from Staff
Advances (Finding II.B.2.).

A. Receitt of Matching Funds in Excess of
Entit ement-Finding III.D.

c

The Committee's response presents several arguments
as to why no repayment is due. First, the Committee asserts
that its analysis of actual costs incurred and projected
exceed the Audit staff's projections. Specifically, the
Committee objects to the Audit staff's use of revised winding
down estimates provided by the Committee and adjusted by the
Audit staff. The Committee asserts it incurred expenses
beyond its estimates and projects winding down cost from
October 1, 1994 through December 31, 1996 totaling $500,000.
However, the Audit staff analysis indicates that with the

. exception of legal costs, the estimates in the FAR were close
. -t6--the--Ce-po-ttea-actual- -expensesthroug-h -September--30,19-94.~1

An affidavit by Angela Buchanan3/, stated that she
had several meetings with the Audit staff-and based on these
meetings, she was never told that the Committee had received
matching funds in excess of its entitlement, and she was lead
to believe that the FEe was unlikely to take material action
with respect to the Committee and thus did not anticipate
significant expenditures for legal and accounting services.
Based upon the above, Ms. Buchanan provided the auditors with
what the Committee's response claims was an winformal budget
memo w and a wbest guess W of winding down costs.

This argument is not persuasive. The Audit staff
met with Ms. Buchanan on February 12, 1993 when she requested
that she be brought up-to-date on the status of the audit.
At this meeting she was informed of the excessive entitlement

~/ The Audit staff made the following changes to the NOCO
statement based on the Committee'S response to the FAR.
We replaced estimated wind down expenses ($445,000) with
expenses incurred through 9/30/94 ($467,498), increased
accounts receivable by $4,559, reduced the amount due
the U.S. Treasury for press travel from $4,632 to -0­
and added legal and other fees through 6/30/95 totaling
$120,000. See Attachment 1 for the updated NOCO
statement.

Ms. Buchanan assumed the duties of treasurer on Karch
1, 1993. .&.ftACmll'r~0_--"._

'l>tt4!9 Y of!~
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finding. This was approximately one month before she gave
the Audit staff her budget memo. This revised winding down
estimate was formally requested by the Audit staff after the
Committee changed treasurers and in light of the Commission's
refusal to certify a matching fund payment due to inflated
wind down estimates. What was given to the Audit staff was a
memo that stated that the winding down costs were
re-calculated by the Committee. Therefore, the winding down
estimates were re-calculated after Ms. Buchanan was informed
of the excess of entitlement response, after the Committee
was informed that its last matching fund request was rejected
because of its inflated winding down estimates, and in
response to the Audit staff's formal request of an updated
winding down estimate after the Committee changed treasurers.

The Committee's second argument contends that it
will incur winding down expenses totaling $500,000 from the
period of 10/1/94 through 12/31/96. Three hundred eighty
five thousand of the $500,000 are for legal fees. In a
memorandum provided by the Committee's Counsel, the legal
fees are for completion of audit proceedings to include the
oral argument before the Commission of the Final Report
($80,_0_01U,-rep_r~§_e_n_t:ationwi thMUR' s ($80,000),
representation in connection wi tli -an-appear to the court--of­
Appeals ($75,000), representation in connection with de novo
proceeding in the District Court of the District of Columbia
($100,000 - $200,000).

. i

It is the opinion of the Audit staff, these winding
down estimates are inflated. ror instance, only three
matters in the FAR have been referred to the Office of
General Counsel and the Committee has conceded two of these
matters.4/ Thus, it is reasonable to assume that the
Committee won't incur significant costs for MUR proceedings .
Further, the sums for the District Court proceeding are
speculative at this point. In addition, the aeaorandum
submitted by the Committee's law fira states that •... a
multitude of factors could increase or decrease the actual
costs of the administrative proceedings and litigation; hence
we do not have great confidence in the estimates even if all
of the proceedings are necessary.· Therefore, the legal
expenses could be lower for any category. Also, if the
Commission were to accept the position of the Committee,
there would be little justification for leaving any legal

~.AT'UC'mHT
3
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The matters that were referred to the Office of General
Counsel, in a memorandum dated October 28, 1994. are
Staff Advances, Apparent Unresolved Prohibited
Contributions and Apparent Unresolved Excessive
Contributions. The Committee's response to the Final
Report accepts the Audits Staff's findings for both the
Apparent Unresolved Prohibited and Excessive
Contributions.

.Y
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expenses on the NOCO because the Committee would not have to
litigate any of the issues which remain to be resolved in the
FAR. In that case, the legal fees presumably would not be
incurred and a repayment would again be necessary.

The Audit staff does believe that $80,0005/ for the
completion of audit proceedings thorough oral arguments and
any other FECA matters is a reasonable estimate and has added
this amount to the NOCO statement (see Attachment 1).

The remaining projected winding down costs
submitted by the Committee's response totaling $115,000
consist of accounting and compliance costs and administrative
expenses through December 31, 1996. The Audit staff believes
the issues discussed in the FAR will be resolved by June 30,
1995. Hence, we have pro-rated the costs through June 30,
1995 and have included an adjusted amount on the NOCO
Statement (see Attachment 1). In addition, the Audit staff
has reviewed actual costs incurred through September 30, 1994
and revised the NOCO statement to reflect the costs that the
Audit staff considers to be qualified campaign expenses (see
Attachment 1).

The Committee's third arguin-ent lilfafesth-atthe
Commission cannot retroactively invalidate its acceptance of
the NOCO statements on the basis of a post hoc revision of
its estimates. The Committee's response goes on to state
that the Audit staff has no authority to review the
Committee's estimates and adjust them when appropriate. The
Committee apparently, believes that its winding down
estimates accompanying the matching fund submissions cannot
be adjusted because they were approved by the Commission
during the matching fund process. This argument is
incorrect. NOCO statements that are submitted with matching
funds are not audited by the Commission until after the fact
thereby allowing for timely payment to the candidates. Only
in the most egregious cases such as the Committee's final
matching fund submission, are unaudited NOCO statements
challenged. Thus, the regulations clearly provide for
adjustments either based on changes in the figures by the
Candidate or based on the Commission audit.

In addition, as stated in the FAR on page 35, the
Commission's regulations at 11 CFR S9038.2(b)(1) state that
one basis upon which the Commission may conclude that a
Candidate received matching funds in excess of entitlement is
a situation where payments are certified after the date of
ineligibility and it is later determined that the Candidate
had no Net Outstanding Campaign Obligations. This is

~/ The memorandum from the Committee's lawyers
$36,417 have been incurred through November
entailing the response to the FAR.

states that
1994 /

Al'lAC1 1' Ie
-=--/~<):--
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precisely what occurred in this situation. Furthermore, a
recent opinion by the u.s. Court of Appeals for the District
of Columbia in Lyndon H. LaRouche and LaRouche Democratic
Campaign '88 v. Federal Election Commission concluded that
once a candidate had past the date of ineligibility the
provisions of 11 CFR 59034.1 are applicable and consistent
with the statutory scheme.

The Committee's fourth argument, states that the
Audit staff's retroactive revision to the NOCO statements is
inconsistent with generally accepted accounting principles.
Again this is not persuasive. This argument was presented in
the Committee's respon&e to the Interim Audit Report. The
Audit staff's analysis can be found on page 36 of the FAR.

The Committee's fifth argument, the repayment of
matching funds is not due until the winding down is
completed, is not correct. The Audit staff has made
appropriate adjustments to the NOCO statement and carried
forward to what we believe are reasonable estimates for the
completion of the issues discussed in the FAR. If the
Commission does not attempt to estimate a reasonable time and

---wind_down__amouot_, _<::ommittee' s could be encouraged to continue
the wind down process- untfr-all--?ederalfunds-are-expended.----­
In the case at hand, of the $500,000 in winding down costs,
$475,000 or 95\ are for either legal fees or accounting and
compliance fees. Therefore, what remains to be paid are not
campaign vendors but professionals for their services where,
in most cases, the services have not yet been rendered and
the need for which is highly speculative. It is also noted
that in the 1992 election cycle, only one primary campaign,
Clinton for president, incurred aore in wind down costs than
Buchanan for President.6/ Thus, it is the opinion of the
Audit staff that since winding down estimates have been
carried forward to September 30, 1994, the date of the last
available disclosure reports, and since reasonable estimates
have been made for future winding down costs, no other
adjustments to the NOCO statement are necessary.

Regardless of the Committee's arguments, balances
appearing on the NOCO statements, particularly those prepared
shortly after the candidate's date of ineligibility are
expected to vary significantly from actual expenditures.
These estimates are only as good as a campaign's knowledge of
future events. As the wind down period proceeds and better
information becomes available, refined estimates are made or

O
• 1:::(
.L -"".

~/ Based on each Committee'S audited NOCO statement,
Clinton for president will incur 3.14 million dollars in
wind down costs through 7/15/95 and Buchanan for
President Committee will incur 1.85 million dollars in
wind down costs through 6/30/95. !TTA~~'_- __

Page ')-



-6-

estimates are replaced with actual expenditures. Repayment
amounts, if any, are adjusted accordingly. Disputing the
accuracy of the original estimates at this stage of the
process accomplishes nothing.

In summary, the effect of the Committee's response
is to decrease the amount repayable to the u.s. Treasury to
$399,521 based upon the adjustments the Audit staff has made
to the NOCO statement. The chart below details the remaining
repayment now due from the Committee:

Net Outstanding Campaign
Obligations (Deficit)

Amounts received
8/21/92 -11/3/92
Private contributions
Matching Funds

11/4/92 - 12/2/92
Private contributions
Matching Funds 12/2/92

($1,957,012)

749,482
1,022,591

19,760
412,917

Amount recerved -iri-e:lfc-ess-­
of Entitlement on 12/2/92

Matching runds received on
1/2/93

247,738

151,783

B.

Total Matching Funds received
in Excess of entitlement $399.521

Fundraisiny and Other Non-Qualified Campaiqn
Expenses-F ndinq 111.B.3.

The Committee's response states that it is
obligated to pay only $2,073 (rounded) in non-qualified
campaign expenditures. The Committee submitted no
documentation to support this claim but stated "it disagrees
with the Audit staff's analysis of our arguments presented in
the FAR". See pages 26 through 31 of the FAR for the Audit
staff's analysis of the this issue.

Part of the Committee's response states. that it
documented the expenses in detail and referred to two
exhibits presented in its response to the Interim Audit
Report. These exhibits provide only brief descriptions of
what the expense was for. The Committee has not provided any
additional evidence that would justify the expenditures in
question are qualified campaign expenses. Further, the

ATTACHla.VT_K__,,--
Page __,,_/__ / 9..ot. -<
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Committee contends that certain expenses which were incurred
during the wind down period were justified but it did not
present any documentation to support this claim. Neither of
these responses is persuasive.

Finally, The Committee response asserts that
fundraising expenses were incurred during a period in which
the Committee was in a deficit position and, therefore, are
qualified campaign expenses. This assertion is based on the
Committee's use of its inflated winding down estimates and
excluding the amount shown as receivable from the Candidate
which, if allowed, would put the Committee in a deficit
position through December 31, 1996. Based on the Audit
staff's analysis of winding down costs discussed above, we
are using lower estimates which in our opinion are
reasonable. Therefore, with the adjustments made to the NOCO
statement, this caused the date on which the Committee's
accounts no longer contained Federal funds to become January
5, 1993. This caused more non-qualified campaign expenses to
be included in a prorated repayment amount. Thus, the total
amount payable to the U.S. Treasury is $8,261.

Non-Oualified Campaign Expenses-Patrick
Buchanan~Findln9 rILBn. f.

The Committee's response states the payment made to
the Candidate should be considered a qualified campaign
expense. This issue is essentially the same response as was
presented by the Committee in its response to the Interim
Audit Report. The Audit staff's analysis can be found on
pages 21 through 24 of the FAR and in your legal analysis
dated July 18, 1994. No changes to the FAR are necessary.

, r",
D. Press Billings-Finding III.!.

(
'--

The Committee's response presents two arguments.
First the Committee contends it had incurred an additional
amount of $8,426 for which it sought no reimbursement which
represents a hold-back charge on credit card payments by
members of the press corps. These costs represent the fee
charged for processing the Committee's transactions. Such
expenses are clearly an administrative cost that the
Committee has incurred and are treated as such by the Audit
staff. As noted in the FAR, the Audit staff has taken these
costs into consideration and, therefore, no adjustments to
the FAR is warranted. It should be noted that the Committee
presented the $8,426 as additional direct costs in its
response to the Interim Audit Report. Now, the Committee has
subtracted this amount from the total revenue collected to
arrive at its conclusion in response to the FAR.
Nonetheless, the Committee's argument is not persuasive. The



costs and have been
Thus, no changes are

$6,283 to various press
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credit card fees are administrative
treated as such by the Audit staff.
needed and the Committee still owes
organizations.

The Committee's second argument in regard to the
press Billings, is that it provided adequate documentation in
administrative costs associated with press billings and that
a repayment to the U.S. Treasury in the amount of $4,632 is
not necessary. The Committee provided an affidavit from the
deputy to the treasurer which detailed her duties and
provided an approximate percentage of her time spent on the
press billings. In addition, the former treasurer also
provided an affidavit of his duties and an approximate amount
of time spent on the press billings. Upon review of this
information, the Audit staff believes that the over head
costs are adequately documented and that no repayment to the
U.S. Treasury is necessary. This amount has been eliminated
as a payable on the NOCO statement (see Attachment 1).

E. Excessive Contributions Resulting From Staff
Advances-Finding 11.5.2.

Al though this issu-i-has-n6 -repayment -impl-ications, ­
the Committee made several arguments its response to the FAR.
First, the Committee contends that the $1,000 contribution
allowance was not accounted for in the Audit staff's
calculations. This is incorrect. This allowance is
automatically adjusted for in the calculations presented in
the FAR.

The second argument is that the Audit staff should
have included the $1,000 travel exemption for Janet Fallon
even though she did not travel and the expenses incurred by
her were for the travel of others. This argument is not
persuasive. The individual did not travel, with the possible
exception of a trip to the Republican National Convention at
a point in time after the amount presented in the FAR was
determined and is, therefore, not entitled to the $1,000
travel exemption.

The third argument states that the Audit staff
incorrectly calculated the outstanding period from the date
the advance was incurred rather than the date on which the
charqe was due from the candidate. The Committee contends
that-payments made from credit cards should have been
calculated from the statement date not the date incurred.
The Committee stated it has the records available for revi~w

but submitted nothing. The Audit staff did use the credit
card statements when available and relevant. Thus, this
argument is not persuasive.

A1'UCllllEi1' {-
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The fourth argument states that the advances should
be treated like any other advances pursuant to 11 CFR
S103.3(b)(3). This is the same argument as presented in the
FAR. See page 18 of the FAR for the Audit staff's analysis
of this issue.

In addition to the above arguments, the Committee
has presented in the FAR a staff advance analysis for each
individual in question. For several of the analyses, the
Committee has reordered the expenses and put them in a date
due order. The date due order is calculated from the date
the expense was incurred plus a number of days until the
expense becomes a contribution and applies reimbursements to
the oldest outstanding contributions rather than the oldest
outstanding e~pense as in the Audit staff's analysis.

The Audit staff takes issue with performing the
analysis in the date due order for several reasons. First, a
reimbursement is due when it is incurred not when it becomes
a contribution. Second, the Audit staff has consistently
used a Commission approved guideline and believes no
adjustments are needed in the calculations.

In addi tion to the above arguments, the CommH:fe-e
has addressed each individual separately in its response.
For Janet Fallon, the Committee contends that the Audit staff
has used wbad data R apparently because of expenses submitted
by Ms. Fallon which have been categorized as non-qualified
campaign expenses. The Committee submitted no documentation
to support its claim. The Audit staff has already made
adjustments in the FAR. Absent any additional evidence
submitted by the Committee, no adjustments need to be made.

For Paul Erickson, the Committee arranged the
expenses in a due date order. As stated above, the Audit
staff does not agree with this analysis, thus, no adjustments
are necessary.

Finally, for the Candidate, the Committee contends
that an additional travel exception should apply because the
candidate'S wife traveled with him and the Committee had
arranged the analysis in a due date order. These assertions
are not persuasive for several reasons. First, all of the
expenses were charged on the Candidate's personal credit
card. Second, the regulations at 11 CFR S100.7(b)(8) are
only for the individual incurring the expenses and, finally,
the Audit staff does not accept the Committee's analysis
based on the due date. Thus, no adjustments need to be made.

In summary, the Committee's argument for the staff
advances are not persuasive and no changes need to be made to
the Audit staff's analysis.
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F. Stale Dated Checks-Finding III.F.

The Committee's response is the same as it was in
the FAR. See the FAR at page 41 for the Audit staff's
analysis. The Committee has agreed to repay $200 of the $611
in question but has failed to submit negotiate check copies
(Front and Back) for our review. In a conversation with the
former Treasurer on January 10, 1995 regarding this issue, he
stated that he was not able to locate the negotiated cheCKS
and will have to order them from the Committee's bank
account. Because of the lack of negotiated checks submitted
by the Committee, the Audit staff maintains our position that
no change to the FAR is necessary.

H. Recap of Amount Due the United States
Treasury-Based on the Committee's Response to the
Final Audit Report

,~

Topic

Prohibited Contributions

-Excessive Contributions

Non-Qualified Campaign Expenses

Matching Funds Received in
Excess of Entitlement

Stale dated Checks

Total Due U.S. Treasury

Repayment Amounts

$8,166

53,759

28,336

399,521

611

S490.393

(

Should you have any question, please contact Joe Stoltz
or Tom Hunter at 219-3720.

Attachment as stated
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Attachment 1
page 1 of 3

BUCHANAN FOR PRESIDENT
STATEMENT OF NET OUTSTANDING CAMPAIGN OBLIGATIONS

AS OF AUGUST 20, 1992
(Determined at September 30, 1994)

Cash on Hand
Accounts Receivable
Janet Fallon Account Receivable
Patrick Buchanan Account Receivable
Deposits and Prepayments
Capital Assets

TOTAL ASSETS

OBLIGATIONS

Accounts Payable for
Qualified Campaign Expenses
(8/21/92 to 3/31/93)

Accounts Payable (3/3l/93)
Payable to the Press

Accounts Payable to the Treasury:
Excessive Contributions
prohibited Contributions
Press Travel

Winding Down Costs (8/20/92 - 6/30/95)
Actual Expenses Paid
8/20/92 - 3/31/93

Winding Down Expenses reported by
the Committee on its disclosure reports
4/1/93 - 9/30/94

Estimated Winding Down Costs
10/1/94 - 6/30/95

1) Legal Fees $80,000
2) Administrative, accounting

and compliance fees 40,000

TOTAL OBLIGATIONS

NOCO (DEFICIT)/SURPLUS

$380,404
169,635 a/

8,645 S/c/
50,000 SF
13,574 ~/
29,294

$651,552

676,107

10,000
6,283

53,759
8,166
-0- !I

1,266,751 !/

467,498 !/~/

120,000 ~/

$2,608,564

IU,957,OU)

ATTAC1Ila:ft ~
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Attachment 1
Page 2 of 3

Footnotes to the NOCO Statement

a/ The Audit staff has added $7,763 to the accounts
receivable number. This is the result of the Committee's
receipt of reimbursement of non-qualified campaign expenses
($1003), and the reporting of additional accounts receivable in
the July 1993 quarterly report ($999), April 1994 quarterly
report ($1,202) and October 15th ~994 quarterly report
($4,559).

' ..

• J"

b/ Absent recovery from Ms. Fallon and Mr. Buchanan (see
Finding III.B.) these amounts will be considered non-qualified
campaign expenses and a pro rata repayment to the Treasury will
be requested in the amount of $20,075 {($8,645 + $50,000) x
.342317). The Committee disagrees that the $50,000 is due from
the Candidate. In response to the FAR, the Committee agreed
to pay $2,959 to the U.S. Treasury for Ms. Fallon's expenses

--wniCchwere--submitted twice_or _pa_~(L1:>Y othe r individual s. No
payment was submitted with the Commi t::-t:ee' ii- re-sponse;-

c/ Ms. Fallon received erroneous payments for reimbursed
expenses totaling $8,645. These result from bills being
submitted twice, submission of bills which were paid by other
individuals and the submission for reimbursement for a hotel
room billed to the u.s. Secret Service.

(

~/ The deposit and prepayment number was reduced by $505.
This resulted from the Committee reporting in the April 1994
disclosure report a receipt of a deposit refund less than the
amount of the initial deposit.

e/ In response to the FAR, the Committee has provided
adequate documentation to support that administrative charges
were incurred for its press billing operations. Thus, no
repayment is being sought.

I)
~TUCllMEllT £.-----

f/ This excludes fundraising expenses totaling $11,020 which
were incurred after the Committee had reached a financial
position where funds were sufficient to pay all qualified
campaign expenses and winding down costs. This also excludes
$37,022 in non-qualified campaign expenses which are not
considered winding down costs and were paid after the
Candidate's date of ineligibility. See Findings 111.6 and D.
of the FAR. We have also excluded undocumented expenses
totaling $10,622. In the Committee's response to the Interim
Audit Report the undocumented expenses were addressed by
stating that the Committee disagreed and that documentation was
available for review in the Committee's offices. Nothing was
submitted.
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Page 3 of 3

g/ The Audit staff reviewed the Committee's disclosure
reports and adjusted the amounts to include only qualified
campaign expenses. During the review, we noted 3 payments
totaling $8,796 which appear to have been incurred for
non-qualified campaign expenses and have not included as
winding down expenses on the NOCO statement.

h/ Since estimates were used in computing this amount, the
Audit staff will review the Committee's disclosure reports and
records to compare the actual figures with the estimates and
prepare adjustments as necessary. The legal fees are from a
memorandum submitted by the Committee's Counsel for the
preparation of the response to the FAR and its preparation of
oral arguments. The administrative, accounting and compliance
fees were totaled and pro-rated by month by the Audit staff.

ArTAClDltliT k
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1

2 2:08 p.m.

3 CHAIRMAN MCDONALD: Good afternoon. The afternoon

4 session of the Federal Elect~on Commission on March 2nd will

5 come to order. I was stalling a moment or two because I am

6 look~ng for a couple of my colleagues, but I think! will

7 proceed because our guests are here and are ready. : will

8 make just a very brief comment, if I may, to kind of outline

9 where we are. As slow as I talk, surely my two colleagues

10

::.2

1~

15

16

will be here by then.

This is a special open meeting of the Federal

Election Commission, and our agenda this afternoon is an

oral presentation by the Buchanan for President, Inc.

Committee. The Committee has requested this opportunity to

address the Commission in open session concerning the

Commission's initial repayment determination contained in

.~,

',r·

17

18

its final audit report approved on October 11, 1994.

final audit report, the Commission made an initial

In the

c. determination that the Committee must repay $557,978 to the

20 United States Treasury. This amount includes repayments of,

21 one, $17,116, which represents the matching funds portion of

22 the $50,000 in apparent non-qualified campaign expenses to

23 the candidate; second is 52,959 representing the matching

24 funds portion of $8,645 in non-qualified campaign expenses

25 to staff member Janet Fallon; and third, $5,076 representing

Heritage Reporting Corporation
(202) 628-4888
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1 the matching fund portion of $14,827 in non-qualified

2 fundraising and miscellaneous expenses. I.t also includes

3 the repaymenc of $532,827 for macching funds received in

4 excess of the Commictee's entitlement.

5 The Committee responded to the initial repayment

6 determ~natior. en December 14, 1994. The audit division's

7 analys~s of the Committee's response would reduce the

6 committee'S i~itial determination of funds received in

9 excess of entitlement to $399,521 and would increase the

'"
10 amount of non-qualified campaign expenses to 528,336. Thus,

11 the total repayment amount would be reduced to $427,857.

12 The sole purpose of the meeting today is to give

13 the Committee an opportunity to address this Comm~ssion. (

14 This is not an adversarial or trial-like hearing. The

15 Committee has 30 minutes and certainly if it needs more, it

16

17

can have more co make its initial remarks. At the

conclusion of the Committee'S presentation, each

18 commissioner will have an opportunity to ask questions and

19 then I'll ask the General Counsel and the audit division if

20 they would like to do the same.

21 After this hearing, the Committee will have five

22 days to submit additional materials to the Commission for

23 consideration, and the Commission will then make a final

24 determination and issue a statement of reasons in support of

25 that determinatior.. Today, we have here John Martin,

Herltage Reporting Corporat~on

(202) 628-4888
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1 representing the Committee; Angela Bay Buchanan; and Scott

2 MacKenzie. We're glad you all are here; please proceed. As

3 I say, you have 30 minutes. If you would like longer, you

4 can certainly have that as well. Welcome.

5

6

MR. MkqTIN: Thank you, Mr. Cha~~a...

First, I'c like to express our appreciation to the

7 Commission and to the other members who work here for the

8 FEe and all of their cooperative attitude that they've shown

9 to the Committee so far. As you mentioned, Mr. Chairman, I

10 have with me today Ms. Angela Buchanan and Scott MacKenzie

11 to participate in our presentation today. Ms. Buchanan is

12 the present chair and the present treasurer of the

13 Committee. Mr. MacKenzie is the past treasurer and is

14 serving as a consultant to the Committee at the present

15 time.

16 We intend to confine our remarks to two different

17 issues. The first issue, of course, is the matching funds -

18

19

issue, and the second issue is the candidate loan issue. In

the course of our presentation today, I'd very much welcome

20 the questions. If there's a point in time when you have a

21 question about something that we're presenting, we'd be more

22 than pleased to respond to the question.

23 CHAIRMAN MCDONALD: John, I apologize for

24 interrupting you. I think what the staff director's going

25 to try to do is to fix your microphone just a little bit so

Her~tage Reporting Corporation
(202) 628-4888
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1 they can pick you up a little better.

2

3

4

5

6

MR. MARTIN: Thank you.

CHAIRMAN MCDONALD: Thank you.

MR. MARTIN: Can you hea= me now?

CHAI~~ MCDONALD: Thanks.

MR. MARTI~: So we'd ve~ much appreciate ar.y

7 questions that you might have, so that we can perhaps

8 clarify things as we go.

9 As I said, the first issue is the matching funds

10 issue. There are a number of places where I think we and

~l the audit divisior. actually agree, and perhaps the starting

12 point is the February 14th memorandum that the audit

13
- ---

division prepared for this proceeding. There is a place on

14 pages 5 and 6 of that memorandum where the audit division

r
~.

15

16

17

18

19

points out, and I'll quote: "Estimates are only as good as

a campaign'S knowledge of future events. As the wind-down

period proceeds and better information becomes available,

refined estimates are made or estimates are replaced with

actual expenditures. Repayment amounts, if any, are

20 adjusted accordingly."

21 Disputing the accuracy of the original estimates

22 at this stage of the process accomplishes nothing, and

23 indeed, there are a number of estimates that we have been

24 dealing with in this process. I think the first chart that

25 we have is something that, perhaps, ought to be the starting

Heritage Reporting Corporation
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1 point in terms of our analysis of some of the estimates that

2 we have dealt with. Can everybody see this chart? Perhaps

3 we ought to move it here a little bit.

C~IRMAN MCDONALD: I am forever gratefu: that you

5 made ~t 019 enough that even I can see it. This is

6 encourag~ng.

7 MR. MARTIN: Let me see if I ~an expla~n some of

8 what's on this chart. First, if you'll notice here in the

9 blue bar on the far left side, there is an account of the

10 Committee's NaCO budget. And as you can see, the

11 Co~mittee's NOCO budget is roughly million dollars. Now

12 that, of course, is for that period beginning in 1993 to

13 what we estimated would be the end of the process. By

14 contrast the audit staff, in March of 1993, devised its

15 budget for the same period, and the expenses that they

, r-,
; ,

16

17

18

19

anticipated for the entire wind-down was $445,000. The

middle bar here illustrates the actual spending: roughly

$700,000, approximately 70 percent of the original estimate.

And this, by the way, is actual spending through the end of

20 1994. As I say, roughly 70 percent of the $1 million that

21 we estimated in the first place and approaching two times

22 the estimate of the audit staff.

23 Those are some of the initial estimates that I

24 think are perhaps a useful beginning point for our analysis.

25 Given those estimates, what I would like to do 1S frame the

Heritage Reporting Corporation
(202) 628-4888
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1 issue and, Mr. Chairman, as you described, we now have a

2 final audit report. That final audit report indicates that

3 roughly $532,000 ought to be repaid by way of excess

4 matching funds. The audit staff mere recently, on February

5 14th, revised its estimate, reduced that r.u~ber by

6 approximately S132,OOO, so that at this point in time the

7 audit sta!f's position is that the Campaign owes roughly

8 $400,000 by way of excess matching funds that the Campaign

9 Committee allegedly received.

10 Of course, the audit staff's position, even at

1: this point in time, is based upon an estimate. Our position

12 is based upon a different estimate. We're the first to

13

14

recognize that that's all it is. Nobody can conclusively

say, at this point in time, what the real numbers are. And

/
i

15 for that reason, it's the position of the Committee that

16 before a repayment determination can be made, we should

17 complete the wind-down process so that one will know

18

19

precisely how much money is owed by way of back matching

funds.

20 There are some other things that we agree upon.

21 Lori, if we could have the next chart?

22 One of the things that I think is apparent at this

23 time is how much money has been spent by the Committee over

24 the course of time. Using numbers that were apparent from

25 the quarterly reports submitted by the Committee, the audit
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1 division has recognized how much money has been expended up

2 through Septe~ber of 1994, i.e. the third quarter of 1994.

3 The audit division took those numbers, analyzed them,

4 considered what was necessary for the future of the wind-

5 down. and the~ devised an estimate for completion of the

6 wind-down. There are, of course, differences between

7 ourselves and the audit division at this point in time, and

e more precisely, we have differences in terms of what we

9 project as the potential cost of the wind-down from what the

10 audi~ division projects.

I'd like to, if I may, go through some of those

12 numbers. As things stand right now, the audit staff has

13 suggested that roughly $120,000 will be necessary to

14

16

17

complete the wind-down. Now I should be a bit more precise

here, because that figure is based upon the period of time

beginning on October 1, 1994 until completion of the

process. The audit division believes that this process is'

18 going to be completed as of June 1995. This projection,

19 5120,000, is expected to take us through that period, June

20 :995, and the audit division projects that this entire

21 process will be completed at that point in time.

22 By contrast, the Committee has budgeted roughly

23 5500,000 for completing the wind-down. The Committee is

24 quick to say that, of course, these are only estimates and

25 they're based upon a number of contingencies. This is what
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1 we say it will cost if many of these contingencies come to

2 pass. We're not pretending to know precisely what that

3 figure is. We do know at this point in time, and I suspect

~ there's going to be agreement very shortly, on how much

5 money has been spent up through January 1995. That figure

6 is roughly S90,OOC.

7 If we could have the next chart please, Lori?

a So, of the S120,OOO that the audit staff has

9 projected for completion of the entire wind-down process

10 from October 1 through what they say is the end-point, that

is June of 1995, roughly S90,000 has already been expended.

l2 This pie chart is an analysis of that budget that was

13

14

provided by the audit staff. What we have here is a dollar

figure that's apparent from the fourth quarter report; it's

{

that was submitted to the FEC only a short time ago.

15

, ~

_to

already part of the administrative record. It's a report

17

18

19

S23,OOO has already been spent through 12/31/94.

There are accounts payable in the sum of roughly

S66,000. These are for services that were rendered in 1994

20 but for which the Committee has yet to pay. So of the

21 S120,000 that the audit staff projects for completing this

22 entire process, we have roughly S31,000 remaining for the

23 wlnd-down of this campaign. Twenty-six percent of the

2~ budget remains.

25 Now I shou:d qualify that. I said that there were
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1 roughly $31,000 remaining of that budget. That's really not

2 quite accurate. That dollar figure appli~d as of January 1.

3 Since that time, there have been services rendered. We've

4 parcic~pated ~n preparing for this oral argument. Mr.

MacKen=ie has participated as a consultant. There have been

6 other expenses incurred. So at this very point in time, on

7 March 2, 1995, the dollar figure that remains for completing

8 this process is much smaller than the $31,000 that's

9 indicated on this chart.

We have some poi~ts, ~ think, where we agree, even

further points. The audit staff and we recognize that we're

:2 going to incur expenses in this wind-down. The audit staff

1.3

14.

acknowledges, of course, that we' regoing to have--staff-aiid

administrative expenses, they say until June of 1995. We

15 hope they're correct; we don't know that. We're going to

16 have storage expenses that will last until at least that

17 point in time. They recognize that we must incur the cost'

18

19

of preparing for this oral argument. They recognize, I

suspect, that we have to incur the costs of preparing our

20 written response to the documents that we just received from

21 the audit division and the general counsel's office, and I

22 think everyone acknowledges that we must expend some amount

23 of money with respect to the enforcement proceedings that

24 may be brought by the FEe at a later point in time.

25 Everyone acknowledges that we're going to incur those
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1 expenses.

2 It's at this point, I think, where the Committee

3 parts comp~~y with the audit division. Specifically, we see

at least the potent~al that .. ' ._n1.S process could last longer

5 tha~ three months from now, June 1995. There may be more

6 enforcement matters than what the audit staff projects, and

7 = should say in this connection that at one point last week,

8 I asked the general counsel's office whether or not they

9 were in a position to commit as to precisely how many

10 enforcement matters would be recommended and of course

11 understandably the general counsel's office is not in a

12 position where it can commit to say exactly how many are

13

14

15

going to be recommended.

One really doesn't know at this point in time how

much we'll have to do with respect to the enforcement

(

16 matters that may be brought before the Commission. It may

'~"",,..

17

18

19

be a lengthy proceeding; it may be something that's very,

very short. There could be an appeal of the repayment

determination that's made by this body. That's a,potential

20 that we have to allow for; it's a possibility. It's also

21 possible that after the conclusion of the FEC's enforcement

22 proceedings, that we're going to be required to actually go

23 through a district court hearing, that we might have to go

2~ through litigation on those matters and again, that will be

25 the incurrence of a greater expense on the part of the
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1 Committee.

2 I should hasten to add again, once more, that the

3 Committee sincerely hopes that we don't have to incur these

4 expenses. The fact remains that there is a sincere

~ potential that we could incur these expenses, and we have to

6 allow for that sort of thing when we budget. The one thing

7 that I think we can say at this point in the process is that

8 the 531,000 remaining as of January 1, 1995, is simply

9 insufficient to complete the wind-down process. There are

10 other ways I think we can analyze the proposed spending.

And if we could have the next chart, please?

I think we can begin with examining the cash on
'.~

.--.
L' .

'-

13

14

1 -_::>

16

17

18

1,9

hand that the Committee had as of the end of 1994. As you

can see from this chart, the cash on hand at the end of 1994

was roughly $464,000. The Committee's projected wind-down

to complete the process as of January 1 going forward is

roughly $410,000. By contrast, the audit staff suggests

that the excessive matching funds payment should be roughly

$400,000, and I think we can break down these numbers a bit

20 more and give you a little more information on them.

21 Could we have the last chart please?

22 Again we begin with our cash on hand. The

23 Committee has $464,000. I mentioned to you that our

24 projected cost based upon our budget with all of the

25 contingencies is roughly $410,000 going forward. In
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1 addition to that, of course, roughly $66,000 is already

2 committed at this point in time. That's an account payable

3 based upon services that were received in 1994. The total,

4 from the Comm~ttee's perspective, ~s $476,000. The result.

5 of cou~se. is that even as we speak and more precisely on

6 Janua=1' 1995, we were lD a ciefic~~ position.

I'd like ~o contrast ~hat w~th the aud~: staf:'s

8 posicion--again, I hope everybody can see this. As I

9 mentioned in the previous chart, the audit staff has

10 suggested that roughly $400,000 should be expended by way of

a return of the excess matching funds. In addition to that,

12 if you look at what they budgeted, that is their numbers,

13

14

--- --

for concluding this process, for completing the wind-down,

an additional $96,000 or $97,000 is necessary to complete

15 the process. The result, of course, is that we have almost

c

16

17

18

19

$500,000 having gone out, and yet we only have cash on hand

of $464,000.

With due respect to the audit division, we'll

respectfully submit that that's an absurd result. The

20 position that we take on a summary basis is simply put that

21 the audit staff--the audit division is wrong in terms of its

22 projections and its analysis of the expenses that we're

23 likely to incur. $31,000 for completing this process is

24 simply wrong. Second and perhaps more importantly, it's our

25 view that the repayment decision should only be made after
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If, in fact, the Committee is correct in its

projection and some of these contingencies come to pass,

we sincerely hope that's the case.

going to be in the pos~tion where it will ret~rn a

I'd like to contrast two

signi:icant sum 0: mo~ey to the United States Treasury, and

project, in June of 1?95. then o~ course the Committee's

months. If the process is completed in three months as they

division is correct, that this process is completed in three

things. First, let's assume for the m~ment that the audit

we've completed the process.1

2

3

4

5

6

7

8

9

"-
10

then we would have a s~fficient sum of money so that we

12 could complete the wind-down in an orderly fashion. We
....--.

cC

-- '

13

, ­_:>

could honor our commitments to vendors, to staff, and to

consultants. We would have the funds that are necessary for

a legal defense, and perhaps most importantly, we would be

16 able to retain the matching funds to which we are entitled

17 by statute.

18 Indeed, if that process is followed, the

19 Commission loses nothing. The Commission can assure that

20 the money is not expended on non-qualified expenses; all it

21 need do is simply audit what it is that we've expended money

22 on to discern whether or not that money has been spent on

:3 non-qualified expenses. Indeed, we believe that the

24 alternative, that ~s to impose the audit staff budget, is

25 both arbitrary and capricious and contrary to the statute.

(
'-
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That is a summary of our position with respect to

2 the matching funds. What I'd like to do next is deal with--

3 Ms. Buchanan just pointed out that perhaps what we ought to

4 do at this point is take questions with respect to the

5 rna~ching funds issue. Does ~he Commission o~ any of the

6 o~he~s have questions?

7 CHAIRMAN MCDONALD: I think that's a veri good

8 suggestion. Anyone want to--Commissioner Potter, would you

9 like to take a crack at that?

10 COMMISSIONER P01.bR: Yes, thanks.

The chart that you have there shows the 566,000 in

12 remaining payables. I note in the materials that you have

13

14

15

from the audit staff, they state that there are no payables

remaining at this point.

MR. MARTIN: You know, I'm not sure how it was

(

16 that the audit staff drew that conclusion, but, how it was

cn

17

18

that they determined that there were absolutely no payables,

but I should point out in fairness to the audit staff that

19 they don't have, at this point in time, a record of those

20 payables. What happened is that the bill for services which

21 were rendered in 1994 in this instance was not received

22 until the first part of January. Hence, they were not part

23 of the fourth quarter report, which was the last point at

24 WhlCh the audit staff analyzed these dollar figures. So I

25 t~ink that'S perhaps the best explanation.
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1 MS. BUCHANAN: Commissioner, these were

16

2 predominantly legal fees for January and some other expenses

3 from November and December, which we don't receive that bill

4 until January, and so they would not have been on the

5 report.

6 COMMISSIONER POTTER: Would those legal fees be

7 amongst those in~luded in the estimates attached to your

8 response?

9

10

MR. MARTIN: Yes. That's correct.

Commissioner Potter, when we estimated $500,000,

we took out of that estimate the dollar figures for which we

12 had already billed at that point in time, and the $66,000

---,

.......... .

'-~ '.

13

14

,­_:>

16

17

18

19

would be part of the estimated expenses.

COMMISSIONER POTTER: Right. I just couldn't

figure out if they were being double-counted, and your

answer is no?

MR. MARTIN: No, they're clearly not.

CHAIRMAN MCDONALD: At this point, if I might, Bob

Costa, would you like to comment on this, you or Joe either

20 one? Well, I think it might be instructive for everyone so

21 we'll be on the same page.

22 MR. STOLTZ: I understand your figures here with

23 respect to your cash position versus your projected budget.

24 Of course, one of the differences that we are likely to have

(,
~

25 is that in the NaCO calculation, there are certain expenses
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1 that have not been included because of the question of

17

2 qualified campaign expenses, and there are also certain

3 assets involved that are not cash assets that appear on the

4 NOCO statement. So comparing your cash on hand with this

5 projectio~ ~s not going to give us exactly the analysis that

6 the regulation ca:ls for.

7 MR. MARTIN: Mr. Stoltz, I agree that there ~s

8 that difference, and I understand your point. The dollar

9 value of that difference, I guess, would be interesting.

",,-'

'-

.'"u.

10

13

14

15

16

17

18

19

MR. MACKENZIE: One of the problems we have,

thougr., ~s that some of the expenses that are deemed non-

qualified campaign expenses are related to fundraising,

correct?

MR. STOLTZ: Correct.

MR. MACKENZIE: And the Conunittee is in the

position--if we take the audit staff's view--that we would

have to raise money in order to meet just the obligations

set forth by the audit staff, but at the same time,

fundraising expenses would be deemed non-qualified campaign

(

20 expenses. There's kind of a Catch-22 there.

21 MR. STOLTZ: Except that the calculation shows,

22 for NOCO purposes, for matching and entitlement purposes--

23 which is not necessarily the same as a cash projection--that

24 the Committee is solvent. Now, that could change depending

25 on how some of these other estimates play out, that could
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1 change.

2 MR. ~tACKENZIE: And I think the big difference

3 that we have is not that excessive funds at the end of the

4 process would be returned to the Treasury; it'S just at what

5 point in time do you calculate those? And the audit staff

6 has made the determination early in the audit process that

7 there were excessive f~~ds. Our contention all along has

S been let's wait until we get to the end. When it'$ all

9 over, then we'll add up how much is in excess and make the

~c repayments.

CHAIRMAN MCDONAT,r: Just for the purposes of the

stenographer, do you need the parties identified? I gather
'.~

c'

13

14

1.5

16

17

1.8

1.9

20

22

23

24

25

--- - ----- ----

you do. You're squared away on who they are? Oh, I'm so

delighted.

[Laughter. J

Commissioner Thomas?

COMMISSIONER THOMAS: Thank you. Just first of

all, one technical question. Does your cash on hand balance

as of 12/31/94 on that last chart include as part of the

cash on hand the $50,000 which we are, at least at this

point, suggesting be returned to the Committee from Mr.

Buchanan?

MR. MARTIN: Indeed it does.

MR. MACKENZIE: Excuse me. That's a point of

contentior..

Heritage Reporting Corporation
(202) 628-4888

AITACliIlENT 1
Page /2 --.L.-.-_t-_

ot..>v,



-- 5:*"",
> \..,..~~

19

1

2

MS. BUCHANAN: You're right.

MR. MARTIN: Mr. Thomas, I understood your

3 question to be asking whether or not we had subtracted

~ $50,000 from the cash on hand in anticipation of paying back

5 the S50,000, and the short answer to that ~Jestion is no, we

6 have not, and the cash on hand figure that you see is the

7 figure that we reported to the FEC without subtracting the

e S50,OOO.

9

10

COMMISSIO~~R THOMAS: So if, for some reason, you

were to concede on the $50,000 issue, your cash on hand

~~ figure, in theory, would go up by $50,OOO?

12

13

14

MR. MARTIN: That's correct.
-

COMMISSIONER THOMAS: In theory. Thanks.

Your argument is a very good one, and I think it

c

15 gets to the heart of the difficulty of administering this

16 statute and dealing with this concept of entitlement in the

post date through ineligibility phase. I'm sure you're

~.n 18

19

20

aware of the three-year limitation--

MR. MARTIN: Indeed we are.

COMMISSIONER THOMAS: Wall we run up against. If

21 we were to somehow go along with the argument that we should

22 wait until the end of the process to figure out what the

23 NOCO situation is and whether or not you received excessive

24 funds for entitlement purposes, that might take us past our

25 three-year limitation provision depending on how it's
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1 construed by the courts. I'm wondering what your view of

20

2 that is, I'm wondering whether the Committee is in a

3 position to state whether or not it would be willing to

4 waive the three-year limitation provision for purposes of

5 the kind of analys::.s that you're hoping we would accept and

6 if you have any other views in that regard?

7 l-i?. t'.ARTIN: Indeed we do. Mr. Thomas. we take

8 the view that was espoused by the FEe in our interim audit

9 that we received notice when we received the interim audit

~.-

10

:2.2

13

14

report. We will waive any argument with respect to that

three-year limit. We've never thought that was an issue

that we could advance. We will accept the FEC's position

with respect to the three-year limit.

COMMISSIONER THOMAS: There's an argument on

15 Monday on that issue in the Court of Appeals. I was

16 assuming you would say you don't want to give an answer on

that right now. I suppose you would like us to waive any

c·

18

19

opportunity to undertake further proceedings past June of

1995 as well or July of 1995? I'm not willing to waive that

(

20 on behalf of the Commission at this point, but your argument

21 is a very interesting argument and does point out again, as

22 I said, the great difficulty in this area.

23 CHAIRMAN MCDONALD: Before I turn to my other

2~ colleagues, I must apologize. Bob Costa wanted to be

25 recognized previously. Bob?
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2

MR. COSTA: Thank you, Mr. Chairman.

Just to sort of simplify the is~ue, I would like

21

3 to try to see if there are points that we can agree.

4 Obvlously, one 0: the things at issue is about $400,000 in

5 what we say is excess entltlement repayable to the U.S.

6 Treasury. I take it your positio~ would be that you are

7 entitled to disburse $385,000 for legal fees for potential

B legal bat~les with the Commissio~ =or either litigation or

9 whatever; that would be a component of your wind-down, how

_...'

. ,

13

14

15

16

you would intend to spend your money from the point of

ineligibility until you shut the lights off and lock the

doors basically?

MR. MARTIN: Indeed that's correct, Mr. Costa.

MR. COSTA: Okay.

MR. MARTIN: We believe we are entitled to spend

it on legal defense.

17 MR. COSTA: ! understand. And you also would

18

19

agree that you're saying that roughly, for accounting and

administrative support, that you would disburse another

20 $115,000 or so; roughly your disbursements are to the tune

2: of about S500,OOO?

22 MR. MARTIN: Well, Mr. Costa, now I'm not sure

23 exactly for what time you're projecting these numbers.

24 MR. COSTA: : took that from your response,

25 basically. You were indicating that in your analysis of the
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1 NaCO that accounting and administrative support expenses

2 would be somewhere on the order of $115,000; that's roughly

3 $500,000.

4

5

6

MR. MARTIN: Mr. Costa?

MR. COSTA: Yes.

MR. MAR~IN: 1: your project~on is from Oc~ober

7 1st to complecior. 0: the process, the answer is yes.

8 MR. COSTA: Okay. So I guess basically our set-

9 aside was that in our best guess, $80,000 would be a

10 reasonable legal fee disbursement from this point until

~, shutting the :igh~s of:.

12

13

~ffi. MARTIN: It's from October 1st.

MR. COSTA: And another $40,000 wouldbeavailable--

for accounting fees. et cetera. total of $120,000. So I

c
15 guess the question is, at what point do you recapture excess

16 payments? I mean, that's really what's at issue here.

C'-

17

18

19

20

21

22

record.

MR. ~~TIN: And indeed. I agree.

MR. COSTA: Okay. Just wanted to clarify the

CHAIRMAN MCDONALD: Thank you.

MR. MARTIN: Any other questions on this?

CHAIRMAN MCDONALD: Who would like to speak next?

23 John?

24

25

MR. MARTIN: &~y other questions on this subject?

CHAIRMAN MCDONALD: Commissioner Aikens?
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1 COMMISSIONER AIKENS: Thank you, Mr. Chairman.

2 Mr. Martin, you talked about the audit budget

3 deadline being June of 1995?

MR. MARTIN: Yes.

5 COMMISSIOlll'"ER AIKENS: Am I correct in aS5urr.ing

6 from what we have received that your projected deadli~e 15

7 the end of 1996?

8 MR. MARTIN: Well, I should qualify that by saying

9 that we concede readily that we don't know. We're

10 estimating that the wind-down, if it entails the elements

:: that we included in our budget, may well consume 1996.

:2 That's a projection. We're not wedded to the notion that we

1.3

14

will incur all of these eXpens-es or for tnafmatter thac the---?-"

wind-down will, in fact, entail all of that time period. We

15 sincerely hope that the wind-down will be completed by June

16 of 1995.

-'.~ .

1.7

:i.8

19

COMMISSIONER AIKENS: Well, I mean, going beyond~

that for our purposes, the purposes of this Commission and

the matching fund process, it's inconceivable to me that we

20 could even consider going another whole year and a half in

21 this process. It has got to be brought to an end, and I

22 think the Commission is going to be forced to say this is

23 the date it's got to end, because we can't go on giving you

24 entitlement to matching funds through five years after the

25 election. I mean, I'm trying to reach a time agreement with
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you as well as a dollar agreement.

2 MR. MARTIN: I understand the point. Ms. Aikens,

3 twO different points, and one is that we don't see anything

4 in the statute that would prevent us from conducting the

5 wind-do~~ :or a longer pe~iod of time. Indeed, for the 1988

'"

6 campaigns, as we all know, there are a number of those

7 matters that remair. in the wind-down process and the

8 enforcement process, and we would respectfully submit that

9 we certainly will not consume the period of time that has

~o beer. entailed for many of the 1988 campaigns to complete

this wind-down process. Of course, much of it is out of our

12 hands. We don't pretend to have control over when the

13 enforcement proceedings are brought and that sort of thing:

Second, to make sure that we're clear on this issue, it's

15 not as if we're receiving matching funds at this point in

16 time. Of course, we received our last matching funds

c 17

18

19

20

payment in January of 1993.

COMMISSIONER AIKENS: All you're receiving is the

entitlement.

MR. MARTIN: We were not required to pay any back

2:' un:.il--

22

23

COMMISSIONER AIKENS: No, that's right.

MR. MARTIN: Until the end of the process. It

c)
24

25

seems to me that the alternative is to deal in speculation.

You can accept my speculation that it's possible that we
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1 could have to go through all of these efforts before the

2 wind-down is completed, or the alternative, I think, is to

3 accept speculation that will leave the campaign bereft of

4 funds and leave us in a position where we had either no

~ legal defense or we had to do away with commitments that we

6 had made to staff, to vendors, that sort of thing and where

7 it would prevent an orderly wind-down process.

8 We simply don't know at this point in time how

9 much it's going to entail. I wish we could project it; I

10 wish we could project it accurately. We simply cannot.

0' ?inally, I guess I would add that as a policy matter, I'm

~2 not sure that the Commission loses anything by waiting until

13 the process is completed. In my estimation, we're talking-

14

, -_:>

about placing the Commission in a position where, at the end

of the process, whether it takes only the three months

16 projected by the audit staff or whether, in fact, it takes

17 perhaps two years' time. At the end of the process, if

18

19

there are matching funds left, then of course we're going to

have to repay matching funds pursuant to the regulations.

20 So it would seem to me that the Commission is--or the U.S.

21 Treasury more accurately--is made whole even if the process

22 consumes a relatively large expanse of time.

23 CHAIRMAN MCDONALD: Vice-Chairman Elliott?

24 VICE-CHAIRMAN ELLIOTT: If the Commission was to

decide that you must repay the excessive matching funds that
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MR. MART:N: That's correct.

MR. MARTIN: Yes, ma'am.

VICE-CF.AIRMAN ELLIOTT: And then, in order to

what he said, at that stage.

I beg your pardon? IVICE-CrlAIRMAN ELLIOTT:

what my brother said.

didn't hear what you said.

MS. BUCHANk~: Just turn myself in, I think, is

[Laugh::er .. ]

Heritage Reporting Corporation
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MS. BUCHANAN: Turn myself in, Commissioner, is

VICE-CHAIRMAN ELLIOTT: So you are in a spot where

because you just don't have a choice?

MR. MARTIN: That's absolutely correct, and that

VICE-CHAIRMAN ELLiOTT: And you paid off your

and so you just have to give up, I guess, right? I mean,

so you don't raise any money, and you can't defend yourself,

you can't raise--you don't have any funds to raise any money

is precisely the irony thatis very-tr6Ub~-rrig.

is that right? A....1d you don't have any money to raise money

with, ~s that right?

finance winding down costs, you would have to raise money,

vendors in the amount of something like $66,000 that's up

wouldn't you?

there, you would already be in a deficit position, then,

I see at about $400,000, isn't that right?1

2

3

..
5

6

7

e

9

:.0
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:i..2
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CHAIRMAN MCDONALD: It would be you as opposed to

2 John, say?

3

4

MR. ~~TIN: I hope so.

VICE-CHAIRMAN ELLIOTT: Well, it is my concern

5 ~hat everybody gets paid. No one s~ould be--there should be

6 no welshing o~ deb~s tha~ occur as a part 0: running for

7 Federal of:ice, so I'm very-or think it's very impor~ant to

8 see that your vendors are paid and everyone else should be

9 paid as well as the Federal Treasury for whatever we can

10 come to grips with here. But it's my concern that you could

be put in a spot where you can't raise money and you can't

defend yourself, and that is of a concern to me. Thank you.

.....,

13

14

1 ­_::>

16

17

18

19

MR. MARTIN: We completely agree. Thanks--so-mucn. -- {~

MS. BUCHANAN: Commissioner, may I just add one

point to your point?

VICE-CHAIRMAN ELLIOTT: Sure.

MS. BUCHANAN: We now, as of January 1 of this

year, we have no rent. We've put all of our storage, now,

that we had some small rent so that Scott was able to work

20 the numbers and have the records close to him. But now, as

21 of January 1, we put it all into storage, so there's no

22 rent, there's no staff per se. Basically the expenses are

23 the attorneys and Scott, and when I'm working--involved,

24

25

that is it.

running here.

It's not as if we have some organization

Everything we spend is directly the result of
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1 inquiries and working with our attorneys to resolve these

2 issues as quickly as possible.

3

4

5

6

VICE-CHAIRMAN ELLIOTT: Thank you.

CHAIRMAN MCDONALD: Larry Noble?

MR. NOBLE: Thank you, Mr. Chairman.

Actually, that was one of the questions that: was

7 gGing to ask, that the budget now is virtually all attorney

8 and Mr. MacKenzie's budget at this point?

9 MS. BUCHANAN: With a de minimis amount that goes

10 to me when I'm involved working with them, that is correct.

II

12

13

14

MR. NOBLE: May I ask how you actually figured out

5410,421? It seems like a relatively exact figure.

MR. MACKENZIE: If I could answer that question?

MR. NOBLE: Go ahead.

MR. MACKENZIE: It's simply the $500,000 budget

16 that was prepared taking us from October 1, 1994, to the end

17

18

19

20

of the process, eliminating the $66,000 which is incurred'

but not yet paid as well as the $23,000 which was expended

in the fourth quarter of 1994.

MR. NOBLE: That's what I thought. Then how did

2: you come up with the 5500,000? ~ have the breakdown here

22 where you have figures such as $80,000 for audit

23 representation, $80,000 for MURS. Was this just a gross

24

25

estimate, or did you go into some type of hourly basis of

how much time you're proposing?
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29

I did

2 go through an estimate of the hours that I thought it would

3 entail for this representation, and it's only an estimate--

4 I'm not going to pretend--and I think you'll note in the

5 lette~ that we sent that : ~Jali:ied it by pointing out that

6 it could be higher. _~ could be lower, it's only an

7 estimate. And what we did is we analyzed what we thought

6 were the probable hours that one would incur at the probable

9 rates that we would charge to go through these processes.

10

13

MR. NOBLE: So in essence, you're backing up what

I suspect you would think is your stronger ar~Jment that you

really just can't make these estimates at this point?

MR. ~ARTIN: Well, I think we can make the .",-.

14 estimates. I don't have great confidence in the estimates,

15 and I'll readily concede that issue.

16 MR. NOBLE: I: the Commission was to accept this

:17 position, what limit would there be on what a committee

18 could estimate? Would you say if you had come in at

19 $750,000 or a million at that point we would say--the

20 auditors could say--that's just not reasonable, or are you

21 just saying that this is something that we really have to

22 leave in the control of the Committee?

23 MR. MARTIN: No, to the contrary, Mr. Noble. I

24 think our position would be that once the process is

25 completed--and quite obviously the Commission may go about

Heritage Reporting Corporation
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conducting an audit and determining what is a non-qualified

expenditure. To the extent that we've spent money on non­

qualified expenses, then obviously I would expect the

Commission to come back to us and re~Jest repayment with

respect to those non-qualified expenses.

MR. NOBLE: But that all leads, again, to your

other position that this really cannot be done until the

very end?

MR. MARTIN: I think that's correct.

MR. NOBLE: How do we get to the very end?

MR. MACKENZIE: Can I just add something? I mean,

at the start of this process when we were filing our NOCO
----- ----------- ----- - --- -- -- ---- --

statements to obtain additional matching funds, we provided

detailed budgets on month-by-month, line item by line item

on how we thought we might spend the money. And so a number

like $500,000 now might just look like a number that was

pulled off the shelf, but at the very start of the process~

there were very detailed budgets prepared, and any time

you're preparing a NOCO budget, you prepare for the worst

and you hope for the best. And where we are now, we're

tracking toward that first chart we had up there that showed

$1,012,000 to be spent from January 1, 1993 to the end of

the process. We have expended 70 percent of that and are

still approaching that $1 million figure, and we won't know

until the total end of the process how close we've come to
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(202) 628-4888

J.T'l'J.cma:lfT 1"-- _
'P"~~ 30 of 54



31

1 that, but we've put a lot of time and effort into all of

2 those budgets, in trying to come up with a ra~ionale for the

3 money we asked for.

4 MR. K~TIN: Mr. Noble, if I could weigh in here

5 ~oc for just a mome~:, Sco~:'s comments brough~ to mind the

6 ObV10US ~uard that we have in the process which is to say

~hat when the Comrr~~ssio~ reviews ~he reques~ fo~ matching

8 funds, at least ini~ially, there is a point at which the

9 Commission makes a determination as to whether or not it's

10 going to grant the matching funds. So it's not as if this

is something that is freely given withou~ some sort of

"'. 12 review, and, indeed, the background of this particular

13 campaign is an illustration of what can happen. In January (
14 of 1993, we submitted a request for matching funds that was

15 denied by the Commission, and it was denied because the

16 Commission believed that our projections were too high. So

17 it's not as if the Commission doesn't have input in the

18 process and isn't able to weigh in and make some sort of

19 determination as to what the appropriate estimates might be.

20 There is some control to that extent.

21 MR. NOBLE: So even at this point, you think that

22 we can, at least, have some control over what we think the

23 appropriate estimate would be?

24 MR. MARTIN: No, we would argue at this point,

25 once the monies have been received and once we're in the
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1 wind-down process, that the only point where it's

2 appropriate to do a furthe~ evaluation and require-make a

3 repayment determination is after the wind-down is complete.

4 Otherwise, it seems to me that it's pure speculation, and in

5 a sense, ! guess, pe~haps, it's giving the FEe two bites at

E the apple. On the one hand. they've approved the matching

7 funds; we've made commitments based on that approval, and on

8 the other hand, were we to accept the audit division's

9 position, the FEC could take a second bite at the apple and

Ie

12

13

14

say we know we approved them; we know you made commitments

based upon those approvals, but nonetheless, we're going to

retract the approval and take the money back. We think

that's inappropriate.

MR. NOBLE: That's getting a little bit into

15 another issue, which is your position, I guess, that once we

16 give the matching funds, we can no longer go back and take a

17

18

19

look at what the underlying documentation of the

expenditures were and decide that they're not appropriate.

MR. MARTIN: Mr. Noble, that'S not quite an

20 accurate characterization, and let me, if I can, divide what

2: is indivisible as some people would suggest. We believe

22 that once we make an estimate and once it's approved by the

23 FEC, one cannot look back on that estimate and say that the

24 estimate was made illegally, that it was not made in good

25 faith, once the FEC has made that approval. On the other
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hand, we recognize the reality that the regulations permit

an audit of the expenditures to discern th~t which is a nor-­

qualified expense. To that extent, the FEC may evaluate

what it is that we've expended money on. We don't deny the

fact that the Commiss~on can make a repa~~ent deterreination

at the end of the p~ocess and then require that the money be

paid back.

MR. NOBLE: Okay, thank you.

CHAIR¥~ MCDONALD: Are there--Commissioner

McGarry?

COMMISSIONER MCGk~Y: Do you have any scenario

12 that would enable your Committee to come to an agreement

13

14

with the Commission on a cut-off date on wind-down- costs?

It sort of feeds on itself endlessly, doesn't it, because of

15 the statute? And you have a point there.

16 MR. MARTIN: I think that's right, Mr. McGarry. I

17 should say that much of our expenditures, as you well know;

18 are in the hands of the Commission. We cannot determine

19 what is going to happen with respect to enforcement

20 proceedings. We can't determine what is going to happen

21 with respect to the repa)~ent determination and hence the

22 effect that that would have on our decision as to whether or

23 not we need to appeal the decision, this FEC decision. It's

24 very, very difficult for us to project.

25 COMMISSIONER MCGARRY: Do you have any view on--
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1 with reference to the three-year statute of limitation~ that

2 any action the Commission might take that ~ou would not

3 agree with probably that would entail, as part of it,

4 cutting off, at some point, the wind-down costs?

5 MR. MARTIN: Indeed we do. We waive whatever

6 argument we would have with respect to the three-year

7 statute of limitations. We accept the position that the FEC

8 has advanced that the interim audit report was notice for

9 the purposes of the three-year limit.

........

10

12

13

14

1 ­_:>

16

17

COMMISSIO~~R MCGARRY: So in that, there would be

no cut-off date for reasons you suggested--

MR. MARTIN: That's correct.

COMMISSIONER MCGARRy: 'Ahdthe statute?

MR. MARTIN: That's correct.

COMMISSIONER MCGA.lffiY: Thank you very much.

MS. BUCHANAN: Commissioner, may I add something

that might shed light on the dilemma here? Early in this

18 process before the field audit was completed, very early, I

J,..., •• 19 sat down with former counsel, John Duffy, whom many of .you

20 know, and discussed legal fees and how we were going to go

21 about it. One of the areas of discussion was should we just

22 hire our counsel for one lump sum, $200,000 and he does

23 everything? And I was of the opinion, and I think Mr.

24 MacKenzie disagrees with me at times that they felt this way

25 we know we'll have the money, we'll have the counsel
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1 throughout the process. And my concern was, listen, if

2 there's not a large problem, if there's not something that's

3 going to take a lot of legal hours, maybe it will only cost

~ S50,000 and here my counsel has S~50,000 in excess of

5 taxpayers' money. So I had the dilemma of someone who has a

€ fiduciary responsibility with the money not to give my

7 counsel $200,000 w~ich could be substantially more than he

8 needs, it would be a nice bonus. But at the same time--and

9 his position, of course, was, well, it might be S300,000 and

:0 you'll get S100,000 benefit, and. of course, this would

solve the problem of the date, because then I'd have counse:

12 throughout the process. But then the other problem came up,

13
/

go elsewhere and I'm dealing with a new company, you have

15 the $200,000; I have no more money for legal fees, and I'm

16 trying to discuss with this new fellow how he's going to do

17 this for very little money, and I just said this is too

18

19

complicated. I have to pay by the hours that are worked.

Then I know that it's a legitimate expense. But the bottom

20 line is I have no idea when I'm making that arrangement how

21 much it's going to cost me--$50,000, 5200,000, $500,000. I

22 don't know, and in fact, a bill outstanding right now which

23 I anticipated a much lower amount, I have a bill outstanding

24 for 555,000 for a two-month period wh~ch is just legal fees;

25 I was expecting 520,000. You have responsibilities; you
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1 hire an attorney that you trust. I trust John Martin here

2 explicitly. He has to do as good a job as he can do. It

3 costs more money than I expected; I'm not an attorney.

So we're ~n a dilemma as well as you are. : don't

5 know the answer. T; you were to say it's a certain amount

6 of money; l~'S going to be a cut-off, then what! am going

7 to do is go out and get a counsel and pay him a lump sum of

8 money so I know I'm covered for the next period. That's the

9 way I would have to do it, and I don't know if that person's

10 going to end up charging 5500,000 and it only costing

S300,000. ~ just won't know what's going to happen. But in

.......

12

13

14

order to cover the candidate and the Committee, I would have

to do that.

COMMISSIONER MCGARRY: In actuality, with the

attorneys and the commissions, there's a lot of things

16 involved that you have no control over.

17

18

19

20

MS. BUCHANAN: Exactly.

MR. MARTIN: That's absolutely right.

COMMISSIONER MCGARRY: Thank you very much.

CHAIRMAN MCDONALD: Well, my experience certainly

21 has been that in your example that if you paid them $200,000

22 and they only did S50,000 worth of work, there'S no doubt in

23 my mind that good conscience would have John and Scott

24 return that money.

25 MS. BUCHANAN: I'll let John know your sentiments.
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1 CHAIRMAN MCDONALD: I'm pretty clear and

2 confident, and so would Scott. There's no doubt in my mind

3 about that. You did bring up a point that is a difficult

4 matter for us as well, and I think some of my colleagues

5 tried to take a run at it earlier. It is true, the pain:

6 that John made about the 1988 election. It is also true , in

7 the lnterim since 1988, we've dramatically changed and, if

8 you would, relaxed the rules to try to get away from the

9 very problems we've encountered. Even we learn something

10

11

over time, and so we have tried to move away from that.

7here is a real problem--we were on The Hill yesterday--and

12 the constant complaint, which I think is a legitimate

13

14

16

17

18

19

complaint, is about turning these matters around quicker.

And what I think we've all tried to do is do that and, at

the same time, be fair and true to the process. But I must

tell you that I think you make some awfully good points, but

I don't want to kid you in terms about--I think Commissioner

Aikens was right--when we start talking about the end of

1996, it's going to be the end of us. We've been down that

(

20 road. I can assure you, after testifying, Vice-Chairman

21 Elliott and myself and Commissioner McGarry had an

22 opportunity, I guess it would be--

23 VICE-CHAIRMAN ELLIOTT: Character-building

24 experience.

25 CHAI~~ MCDONALD: Character-building experience,
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1 yes, it was, just yesterday, and I think it's the very kind

2 of problem that we run into, and certainly we run into that

3 problem with a three-year statute of limitations. I'm not

4 totally clear as I'm not a lawyer but just kind of figuring

5 up in my mind Jor~'s fees, and he can no doubt tell me this

6 off to the side pro bono after this meeting.

7

8

[Laughter. ]

One, I want to become a lawyer; I know now that

9 I've made yet another mistake. But two--and I think it's

10 kind of important--I'm not totally clear that even under the

11

12

13

14

question that Commissioner Thomas raised about the ability

to waive the statute of limitations, I'm not even sure that

that would work. I'm really not sure about that. I think

it'S something that we would want to analyze very, very

15 carefully. But! do--I understand where you're coming from,

16 and I think you're raising some very important points, but I

'.

17 concur with Commissioner Aikens: when we start talking

18 about the end of 1996, that's not very encouraging for us,

19 and we'll have to try to reach, it seems like to me, some

20 sort of middle ground to resolve some of these issues.

21

22

You're welcome to proceed on. We'd be delighted.

MR. MARTIN: Mr. Chairman, if I might just simply

23 respond to the point that you raise about the duration, I

24 should explain that in my view, much of the duration that

25 this will take is, in fact, in the hands of the Commission.
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1 And you're absolutely right in terms of your observation

2 that things have changed at the Commission. over the last

3 several years, and it's very clear that this process for the

4 1992 election is moving much, much faster than it did with

respect to the 1988 election. : would suggest to you that

6 if the Commission were to adopt the Committee's view that we

7 wouldn't run into the issue of the three-year statute of

a l~mitations in any event because, as I see the process, !

9 see the Commission moving this process along very ~Jickly.

10

over tha~.

My problem, of course, is that I have no control

I don': know when it is that these enforcement

12 proceedings will be completed; I don't know when we'll get

the MURS; I just can't control that sort of thing.

I guess we can move, then, into the second issue.

c-

16

17

18

19

CHAI~~ MCDONALD: Certainly.

MR. MARTIN: Thank you, Mr. Chairman.

The second issue, of course, has to do with the

candidate's loan, and for the background of this issue, I'd

turn to Angela Buchanan.

20 MS. BUCHANAN: I would first like to repeat what

21 John said in the opening and to thank you all very much for

22 the opportunity to speak before you. I have spoken before

23 this Commission on a number of occasions, and I want you to

24 know that I feel very, very good on each and every occasion

25 that we do have an opportunity to let you all know
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1 personally our position, and ! am particularly pleased that

2 I am able to do it this time, because generally, when we

3 have issues that: we need to discuss, there's some

4 documentations and paperwork, and we may just: have an aud~t

5 theory or an accounting theory we disagree with or something

6 along those lines.

7 At this ~ime, and on this particular issue,

8 really is my word that's being discussed here, and so that

9 is why ! am pleased, and I asked John i~ : could be the one

10 that presented the scenario as to how it is that we ended up

here discussing this at all. The campaigr. was first:

12 discussed, when my brother and I discussed that he might

' .. 13

14 just about three or four months before New Hampshire, and it

15 was several weeks that we discussed it prior to his making

16 that decision. The decision was made as late as

17 Thanksgiving week, a firm decision, and he announced three'

18 weeks later. The reason I say that is because it just gives

19 you a feeling of the kind of hectic schedule of things that

20 are happening. ! lived in California with three boys; he

21 was back here. We were flying back and forth.

22 And one of the issues, the first call I ever make

23 when I move into a new adventure such as this, is to call

24 Scott MacKenzie and ask him what role he's going to be

25 playing, and so he started looking for space, talking to
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1 telephone companies, and he called and said we're going to

2 need some seed money to get this thing going. He hasn't

3 even announced, and I need money, and obviously we're going

4 to have a hard time getting it quickly in order to get

5 going. So in discussing with Pat on a number of occasions,

6 : have to say the different things we're going to do; one of

7 the things I would raise is the ~oney, and so we discussed

8 it, and he said I'll just--what do you need. And I

9 explained to him that the ~aximum that he would be able to

--. .

10

11

give was $50,000. And so he said I'll loan you the money.

And this discussion happened often, as I said, a loan is a

12 contribution; a loan is still S50,OOO; that is what you can

13

14

give . And he said I' 11 go to the bank and-guarantee--­

something, you'll get a bank loan. And I said no, no. All

(
\.

15 of these go against your $50,000.

16

17

18

19

And so that was the discussion, and as we

approached the date, I went to him and I said I want you to

know you will get this back. I commit to you that I will do

my best to get this money back to you, and it is a loan.

20 And his position was not to put pressure on me, to say, you

21 know, listen: we've both been in politics long enough; you

22 and I both know we may not see this. And I said I think we

23 can. I don't know how it's going to go, but I think we'll

24 get it back to you.

25 I was in California when Scott called and said !
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1 need some money right away to get this thing going. And I

2 said go to Pat, so I called Pat and told him how much Scott

3 said he needed, and Scott was able to get that check from

4 him and begin the process. As the campaign went on, I

5 called Pat several weeks into the campaign and said, you

6 know, the money's coming in substantially ~Jicker than we

7 ever expected; it looks really good, : think YO~'re going to

8 be set, you'll get that money back.

9 As we went into Michigan and again in California,

:C I said look, we have to make a decision; things are a little

<:'-

:1

:2

13

tighter now. Do you wish us to spend this advertising

money; it could jeopardize your money, it could put us in a
- ---

difficult si1::uat.ion Hnanclally?--AIid-we-made-the-aecision--------

accordingly as to recognizing that this money that he was

:5 going to get back could be in a higher jeopardy because

16 we're spending more now and the cash flow is a little

17 different.

.~

~-' ,
18 There was never a time when we discussed this

19 $50,000 when he did not know every moment that I had every

20 expectation and hope to get him the money back and that this

21 was indeed a loan. Scott never spoke to Pat about the

22 details, and so it was so clear in my mind, and I have to

23 say that I thought it was clear in Scott's mind all along.

24 Now, did I just forget to tell him? Did he not remember me

25 telling him? _ can't tell you. Twenty years ago, my mind
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2 now, being a little wiser, I can tell you things were so

3 hectic; it was so clear in my mind that this was how it was

4 approached, this was how it was going to be treated, that

5 Pat always understood he would get his money back if the

6 money kept coming in, and he'd be made aware constantly

7 indeed, the situation was still strong.

8 And so as the campaign went down and the situation

9 was that Pat was no longer an active candidate, I asked

10 Scott when he thinks it would be an appropriate time to get

::-. 11 the loan repaid, and Scott sa~d, well, I'm going to have to

12 make some amendments here. and it was at that time that I

13

14

became aware that it wasn't treated as a loan. And so Scott

said, well, let's pay the vendors down; of course that's
(

15 what we all agreed: pay the vendors first before we repay

16 Pat, and then the discussion went from there.

17

18

19

So that is--I would like to say, you know, that r

have this little document here to show that I wrote a note

to Pat about this, but I didn't. You know, as family

20 members are, you don't usually sign notes when you give one

21 another money, so I'm afraid to say that I have no

22 documentation; that it's just my word. But at no time was

23 this perceived by either of us to be a straight contribution

24 not to be repaid if the money was there to be repaid. But

25 do understand: he and I both understood that if this

Heritage Reporting Corporation
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1 campaign got into a very serious debt situation that he

2 would be the last one on the list to be paid.

--------, - --~\f)~

3

..
CHAIRMAN MCDONALD: Thank you. John?

~ffi. MARTIN: The legal argument on this poin~ is

5 fairly simplistic. This has always been a loan. It is not

6 a matter of reclassifica~ion; it was a loan from the ou~se~.

7 Accordingly, it's not reclassification and it's appropriate

8 that the campaign return the money to the individual, to the

9 cand~date that loaned it.

:0 We':l concede that there's a reporting error. We

made a mistake. There was a miscommunication. I: wasn't

-.~
./

::"2

13

14

reported properly; the fact of the matter is it was always a

loan. We never changed its character, and accordIngly,

consistent with FEC regulations, we're entitled to repay

15 this back to the candidate.

16

17

18

19

CHAIRMAN MCDONALD: Thank you. Discussion?

Commissioner Thomas?

COMMISSIONER THOMAS: Thank you.

Have you ever contemplated submitting a statement

20 from Mr. Buchanan as well?

21 MR. MARTIN: I should say that we didn't believe

22 it was necessary. If the Commission requires it, we can

23 discuss it with the candidate.

COMMISSIONER THOMAS: It might be something that

25 would be helpful and relevant, only because I think as it's

Her~tage Reporting Corporation
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1 been explained by Ms. Buchanan, it was apparently the

2 subject of some conversation, and in order~-as you can

3 understand--to strengthen any evidentiary record that we

4 wo~ld need to make resolu~ion of this, I think anything like

tha~ would be helpful tc help us resolve.

Could I ask another question in te~s of the

7 reporting of the transaction? Who, if anyone, besides Mr.

8 MacKenzie was involved in the preparation of the report and

9 the discussion of that transaction?

Cj

cn

10

:'2

13

15

16

17

18

19

20

MR. ~~CKENZIE: Well, as far as the report goes, I

would have to take ful: responsibility for that. That

campaign had a bunch of volunteers and young kids,

certainly, at the beginning, and I can't throw the blame on

that one to anybody's shoulders but my own.

COMMISSIONER TrlOMAS: Well, it would be helpful if

you could actually explain in some specificity about the

actual process of preparing the report. I think that would

help give us some assurance as to who was involved and who

was not involved.

MS. BUCHANAN: And you should know, Scott and I

21 have worked together for I don't want to tell you how many

22 years now, and he has done FEC reports for me. I never

23 check his FEe reports; I mean, I never look at them. He

24 puts them in the in basket and sometimes I'll glance through

25 it--not before it's signed and submitted--only just to see
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1 where we stood at the time and if I have to take press

2 questions, I have--you know--that is stand~rd, and so I

3 would never have looked at those FEC reports to say, hey,

4 this is interesting, and what happened and get to him to get

an early change. It was only from a later conversa~io~ that

6 it came to my attention.

7 CHAIRMAN MCDONALD; I think Commissioner Thomas'

8 point is extremely important, and I say that simply because

9 there is a record, and the record reflects differently. But

10 I do think you can make very strong evidence just based on

what you've outlined to us. But because it is in the nature

. ....-
14

of something that's on the public record, it's something

chat you' d want for yourselves ana r -sl.fspect--s6would-we~---

Larry Noble?

15 MR. NOBLE: Thank you. I think that's an

L0

17

18

19

important point. because this may be one of those areas

where. it often happens in law, what really happened may. in

the end. not bear that much resemblance to what can be

proved and what can be shown. And the problem I have in

20 this parcicular one, not calling inco quescion your

21 veracity, is that from a legal standpoint, when we have to

22 later say to other campaigns, what is the evidence something

23 was a loan when, at che end of the campaign, they have

24 money, it would seem to me Chat we need something more than

25 just somebody saying on yes, ! intended that as a loan.

Heritage Reporting Corporation
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1 Because one of the questions that always comes to mind

2 generally in these situations, especially with people who

3 are experienced in campaigns, and, as you mentioned, you

4 knew about the S50,000 limit ~s if you thought you wanted

5 something to be a loan, why not just make a writing saying

6 that if the Committee has money, I will get repaid.

7 And again, not to say what actually happened, but

8 just in terms of your knowing later that somebody has to

9 come back and look at this that it's not Just a question of

c.~

c
L0

:0

:2

14

16

17

18

us being able to take somebody's word with some kind of

objective facts that later on we can treat all committees

exactly the same, because I suspect if the Commission does
- - -- - - - - - --

say that later, all representations whlchruncounter-to-tne

reports will be accepted, that we will have problems with

other people coming in realizing after the fact that either

they, the candidate themselves had money, or a third party

who gave them money now wants the money back saying oh, yes,

that was a loan, we can now repay you.

c~ . MS. BUCHANAN: It's interesting to note as my

20 brother enters another campaign that we have a loan document

21 written up by a lawyer that he has signed so that everyone--

22 and I wish I had thought of it. It was a very hectic period

23 of time. I'm dealing with a brother, which didn't help. If

24 it'S somebody who's--you know, you're coming in and running

25 somebody else's campaign, it'S something you might think of.
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1 But when you're dealing with family, he has complete trust

2 in me. He says what do you need? I say, Scott, go get the

3 check over there and pick it up; let's get started with this

campaign. I'm in California, travelling back and forth as

much as I can. It ~asn't something that ever dawned on me,

6 and I'll tell you the first time I thought about ~t was when

7 the auditors asked for it. They said do you have a loan

8 document, and I went no. In fact, Scott called me and said

9 do you have any kind of a statement, and I said no, I have

lC nothing. I have nothing whatsoever to show you.

It was a conversation, and _ think that the

12

13

14

unfortunate circumstances was we had so many conversations

to do on this? And then, two minutes later, we're talking

15 about another issue. It wasn't as if we sat down and

::'6 discussed this loan and how we were going to do it and when

17 he was going to get paid. It was a two- or three- minute

18

19

passing discussion that occurred four, five, six times

before the loan was given, maybe a half dozen to a dozen

20 times during the course of the campaign.

MR. NOBLE: What check on abuse of the situation

22 would we have 'J'
~ ..... we, in the face of a loan report that said

23 one thing, if we then just accepted a later representation

24 without any documentat~on?

25 MR. MARTIN: Your point is well taken, and I

Heritage Reporting Corporation
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The one check that I

2 think we've got, especially In this circumstance, is that

3 you don't just simply have a representation made by someone,

you have an affidav~t. If someone is willing to risk

5 perjury, then that's going a long way in terms of getting

6 whatever dollar amount is at stake back. .l think thac's a

7 pretty serious sort c: matter. And second, I might also add

e chaC perhaps the Commission mlght want to consider

9 promulgating a regulation on the subject. At this point in

:0 time, to my knowledge, there's no regulation requiring that

loans of this nature be reduced to writing. That being the

12 case, I don't know that there is a specific requirement that

it be in writing. For the future ,- perhaps, that's-art --------

14 alternative that the Commission might want to entertain.

15 But at this point in time, it's not required.
c

16 MR. NOBLE: It's a good point. I think you would

c 17

18

19

probably have a stronger case if the report had said it was

a loan when we were there asking for further documentation.

MR. MARTIN: And your point is well taken, but I

20 should also add in that connection, there have been other

21 instances where this Commission has accepted adjustments to

22 loans, as you ~'ell know, even though they were reported

23 incorrectly. It's a reporcing error. We're willing to

1

24 concede that we did commit that reporting error. We made a

25 miscake. but the fact remains that this was always a loan.
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1 CHAIRMAN MCDONALD: John, with the deepest

2 affection, obviously you have not been testifying before

3 Congress. OUr enthusiasm for new regulations is low.

[Laughte:::. j

5 In fact, ~t's damn near non-existent. The Vice-

6 Chairman is next, and then Commissioner Potter.

7 Vice-Cha~rman Elliott?

8 VlCE-LnAIRMAN ELLIOTT: To refer back to you:::

9 chart, perhaps to the 566,000, I'm still on the same topic,

lC but did you have ~~ that 0::: in any other place some non-

qualified expenses that were non-qualified merely because

you did not have documentation?

'r ::"3

14

15

MR. MARTIN: In the $66,-000--

VICE-CHAIRMAN ELLIOTT: Or anyplace else?

MR. MARTIN: I think there is an assertion on the

16 part of the audit division that in fact some of our expenses

c
17

18

19

20

are non-qualified expenses, yes.

VICE-CHAIRMAN ELLIOTT: Yes. See, we have a very

great difficulty when we say they're non-qualified campaign

expenses because you don't have the documentation, and then

when we get to this loan problem, it'S again a matter of

22 missing documentation. Now, I don't think for a minute that

23 you're lying, not for a second, because if you were that

24 type of person, you would say oh, loan documentation? Just

25 a minute, and run upsta~rs to the typewriter and you would
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1 have it. It doesn't take a whole lot to--if you're going to

2 lie, lie first, you know, so that isn't p~rt of it. But it

3 is a very difficult problem for us when we're ~acking

4 documentation, and you can see that when other non-qualifled

5 expenses were non-qualified merely because 0: the lack of

6 documentation. Thank you.

7 CHAIRMAJ; MCDONALD: Again :'m stating the obvious,

8 but it'S been said that it's a little bit more than that;

9 it's lack of documentation plus a report, so I mean that'S

10

14

the key component in truth. : mean, it's what makes it

harder; it doesn't make it impossible; it's just harder.

Commissioner Potter?

COMMISSIONER POTTER: Well, Mr. Chairman, maybe

you'll have an easier time when you next go to The Hill.

15 You'll be able to explain to them that the Buchanan

16

17

16

19

Committee has called for additional FEC regulations.

[Laughter. ]

CHAIRMAN MCDONALD: I'm not sure I'm going back to

The Hill, Commissioner Potter. I'm taking that under

20 advisement.

21 COMMISSIONER POTTER: Mr. Martin, I heard and

22 listened carefully to your point that what we have here is

23 something that was a loan, always was a loan, and is now

24 being correctly reported as a loan. I certainly agree that

2S a sworn affidavit stating, as we have in the record, the

Heritage Reporting Corporation
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evidence at all? Answer--we have no contemporaneous

evidence, but we have a sworn affidavit that states the

indicate to me that that was the intent, and you have

contemporaneous discussion, and here's what it was. That

The problem you have, of course, is that that

I think the normal hierarchy is: do you have any

provided proof of the intent at that time.

affidavit is, so far as I know, not challenged. That would

loan.

Committee indicates the contemporaneous intent that it be a

circumstances in which these funds were transferred to the1

2

3

.;

5

6

7

8

9

10
. -,

intent is not, then, communicated to the Treasurer and

12 reflected in the reports so that you have the legal entity

13
-- --

of the Committee reporting it as· a contributl0n,-altnougn -_.

14 the candidate and the campaign manager both intended it to

be a loan. I don't honestly know where you come out in a

H situation where the intent is to make a loan, but the

17 Committee in the person of the Treasurer thinks it's a

.".. , 18 contribution and reports it as such.

19 The one advisory opinion we have, which is an old

20 one, it's 1977-58--

21 M.~. MARTIN: I'm familiar with it.

22 COMMISSIONER POTTER: Appears somewhat on point in

23 that you have a candidate who says he intended that the use

24 of the funds by the campaign would be reimbursed but didn't

25 report it as a loan and didn't know in that case he could

Heritage Report~ng Corporation
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1 repor~ it as a loan, and the Commission took the, I would

2 say, hard line view that once it's reported as something

3 other than a loan, you can't retroactively change it. From

4 your position, how do you deal with that advisory opinion in

5 this context?

-~

-~;},

6 MR. MARTIN: There are a couple of different ways,

7 and pare of this, I think, is a function of the way that the

8 Commission has dealt with that issue in the past. Your

9 point is well taken. I'm familiar with 77-58. But, of

10 course, to say the obvious, and it's a point that we've made

1: in our papers, that revision that was made to the

"'. :2

13

14

documentation that you described was done after the wind-

down was completed, i.e. after one had gone all the -way

through the entire process. In our view, that by itself is

(

o
15 a significant difference. Here, obviously, we've not

16

17

18

19

completed the process. The wind-down is not completed. As

soon as this problem was found, it was immediately corrected

in the very next report. That's the first point.

The second point, I think, is perhaps to look to

20 other decisions that have been made by the Commission. I

21 would direct the Commission's attention to 1986-45. In 86-

22 45, Senator Bingamon was confronted with a matter that had

23 to deal with a loan that he had made to his campaign, I

24 believe, in 1982. What transpired was that there was,

25 indeed, a loan document in that instance. Unfortunately for
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1 Senator Bingamon, there was no provision in the loan

2 document that addressed the interest that was to be paid on

3 the loan. What happened is that, at a later point in time,

4 the Commission permitted the Committee--even after the wind-

5 dowr.--to adjust the terms 0: that loan such that interest

6 could be paid at a rate of 9 percent. So I would subm~t

7 tha:, in the pas:, in fac:, the Commission has allowed

B adjustments to loan agreements on a retroactive basis, and

9 indeed in that circumstance, with respect to the interest,

10 nothing was reduced to writing. So again, I think, that's a

good precedent for the position that we're advocating at

:2

14

this point in time.

COMMISSIONER POTTER: Tnanxyou: Tasked· that

because I heard your argument, I understand the point, and

15 as I've indicated, I think I accept the agreement at the

c
L()

16

17

18

time. I was trying to figure out how we--

MR. MARTIN: Sure.

COMMISSIONER POTTER: Squared that with some of

19 the other things we've said, and I will go back and look at

20 the Bingamon one.

MR. MARTIN: I understand your position.

22

23

24

25

COMMISSIONER POTTER: Thanks.

CHAIRMAN MCDONALD: Other questions?

(Pause. )

John, Bay, Scott, anything else?
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MR. MARTIN: Nothing else.

CHAIRMAN MCDONALD: For that, we're ever grateful.

3 No, just joking.

4

5

[Laughter. j

Are there a~y other questions~ Be sure, this is

6 your last opportunity.

7

8

9

:'0

3:22.

Thank you very much for coming. We appreciate it.

MS. BUCHANAN: Thank you all very much.

MR. MARTIN: Thank you.

CHAIRMAN MCDONALD: The meeting is adjourned at

(Whereupon, at 3:26 p.m., the meeting was

. ,....

13 adjourned.)

14

15

16

18

19

20

21

22

23

24

25
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FEDERAL ELECTION COMMISSION
WASt-H~'Cl0!'.; DC 211-l&1

AK004S06
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December 21, 1993

Mr. Patrick J. Buchanan
c/o Angela Buchanan, Treasurer
Buchanan for President
6862 Elm Street, Suite 201
McClean, VA 22101

Dear Mr. Buchanan:

This report is to formally advise you of the findings
and recommendations of the Audit staff resulting from the
audit of Buchanan for President. The Commission approved

--fI11s- -r epor t- on-Decembe r -:2 0-,- 19-93.----- ------- ----- _

You are requested to comply with the recommendations by
February 1, 1994. After expiration of the response period
and receipt of your response, the Audit staff will present a
final audit report to the Commission for approval and
subsequent public release. If the recommendations contained
in this report are followed, such efforts will be noted in
the final audit report. However, adherence to these
recommendations will not necessarily preclude the institution
of enforcement proceedings with regard to apparent violations
of the Federal Election Campaign Act of 1971, as amended.

The Commission will not grant extensions of time to
respond to Audit Reports as a matter of routine. Rather,
upon a showing of good cause, the Commission may consider
granting only one extension of time to respond to the Interim
or Final Audit Report, but in no instance will extensions
exceed 45 calendar days.

This letter also will serve to inform you that the
notice requirements at 26 U.S.C. S9038(c) concerning notice
of Commission repayment determinations have been satisfied by
your receipt of the Commission's interim audit report.

AT'fAcmN'r _..:..g-.--,::;-:~-
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"r. Patrick J. Buchanan
Page 2

If you have any questions concerning these matters,
please contact Valerie Conroy at (202) 219-3720 or toll free
at (800) 424-9530.

Sincerely,

~~~
Assistant Staff Director
for the Audit Division

Attachment as stated
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c)

.~-, :

December 21, 1993

Ms. Angela Buchanan, Treasurer
Buchanan for President
6862 Elm street, Suite 201
McClean, VA 22101

Dear Ms. Buchanan:

This report is to formally advise you of the findings
and recommendations of the Audit staff resulting from the
audit of Buchanan for President. The Commission approved

-- th i s-I:epo rton De c_elllRl:!r~9-,_1_9_~~ __

You are requested to comply with the recommendations by
February 1, 1994. After expiration of the response period
and receipt of your response, the Audit staff will present a
final audit report to the Commission for approval and
subsequent public release. If the recommendations contained
in this report are followed, such efforts will be noted in
the final audit report. However, adherence to these
recommendations will not necessarily preclude the institution
of enforcement proceedings with regard to apparent violations
of the Federal Election Campaign Act of 1971, as amended .

The Commission will not grant extensions of time to
respond to Audit Reports as a matter of routine. Rather,
upon a showing of good cause, the Commission may consider
granting only one extension of time to respond to the Interim
or Final Audit Report, but in no instance will extensions
exceed 45 calendar days.

This letter also will serve to inform you that the
notice requirements at 26 U.S.C. S9038(c) concerning notice
of Commission repayment determinations have been satisfied by
your receipt of the Commission's interim audit report.

(
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Ms. Angela Buchanan
Page 2

If you have any questions concerning these matters,
please contact valerie Conroy at (202) 219-3720 or toll free
at (BOO) 424-9530.

/~ncere1YI-0

/~V~
Assistant Staff Director
for the Audit Division

Attachment as stated
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FEDERAL ElECTION COMMISSION

REPORT or THE ~UPIT OIVISION
ON

BUCHANAN rOR P~ESIOENT

.uOOH72
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t. Background

A. Audit Authority

This report il based on an audit of Buchanan for
President (the Committee). The audit is .andated by Section
903S{a) of Title 26 of the United States Code. That section
states that -after each matching payaent period, the Comaillion
shall conduct a thorough examination and audit of the qualified
campaign expensea of every candidate and hia authorized

--co~t;t;ees-who--receiY~J!_j)aymentsunder section 9037-. Aleo,
Section 9039(0) of the United-S-fa~"--Col:5e-and-S.ct-ion-- _
9038.1(a){2) of the Commission's Regulations state that the
Commission may conduct other examinationa and audits from time to
time as it deeml necessary.

In addition to examining the receipt and use of rederal
fundi, the audit seekl to determine if the campaign has
materially complied with the limitations, prohibitions and
disclosure requirements of the Federal Election Campaign Act of
1971, al amended.

(

s. Audit Coverage

The audit covered the period from the Committee'l
inception, Noveaber 26, 1991, through September 30, 1992. During
thia period, the Coaaittee's disclosure reports reflect an
opening cash balance of $-0-, total receipts of $12,961,454,
total disburse.entl of $12,416,833 and a closing calh balance of
$428,544.1/ In addition, a limited review of the Committee's
transactions and disclosure reports filed through March 31, 1993
was conducted for purposes of determining the Committee'S
remaining matching fund entitlement based on its financial
position.

.
'I

!/ Does not foot, lee rinding II.C. All amounts have been
rounded to the nearest dollar.

_~l
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C. Campaign Organization

The Committee registered with the redeal Election
Cosaission on Deceaber 26, 1991. The Trealurer of the Committee,
was Mr. Scott B. Mackenzie from inception until March 1, 1993,
when Ms. ~nge1a M. Buchanan assumed those duties. The Committee's
current offices are located in McLean, Virginia.

To manage its financial activity, the campaign
maintained 28 bank accounts (7 headquarters and 21 state) at
various times. rrom thele accountl, the Committe. illued
approximately 4,780 checks in payment for goods and services.
The Committee received apprOXimately 193,617 contributions, froa
approximately 116,973 individuals, totaling $7,113,604. The
Committee also received 26 contributions from political action
committees totaling $38,800.

The candidate was determined eligible to receive
matching funds on January 27, 1992. The campaign received
$5,199,987 in matching funds from the United Statel Trealury al
of January 2, 1993. This amount representl 37.65\ of the
$13,810,000 maximum entitlement that any candidate could receive

_sng 94\ of the amount requested. Through December 31, 1992, the
campaign ma<fi aio(aT -of 11matchingfundsrequesta totaling _
$5,539,814.

On January 4, 1993 the Committee submitted a request
for additional matching funds totaling $75,640. ~ccompanying the
submission, as required by Section 9034.5(f}(1} of Title 11 of
the Code of Federal Regulations, was a stateaent of the
Committee's Net Outstanding Campaign Obligations (-NOCO
Stateaent-) which reflected a remaining entitlement of $96,184.
According to the NOCO Statement the Committee's assets totaled'
$1,193,925 of which $1,011,242 or 85\, was cash on hand. The
Committee'. liabilities totaled $1,290,109, which consisted of
estimated winding down cost I totaling $1,209,100 or 94\ of total
liabilities. One itea included in the estimate of winding down
costs vas a $100,000 ·contingency· for which the Committee
provided no documentation.

~ft.r review of the NOCO Statement by the Audit
Division and the Office of General Counsel the Commilsion made an
initial determination that the January 4, 1993 NOCO Statement
included inflated estimates of winding down costs. The Committee
did not respond to the Commission's initial determination. On
~pri1 2, 1993 the Commission made a final deter:ination that the
Committee failed to adequately substantiate its need for
additional federal matching funds and rejected the January 4,
1993 request for the additional $75,640 (See Finding 111.0 .•
Receipt of Katching Funds in Excess of EntItlement).

<Z
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ror aatching fund purposes, tho Coaaislion dotermined
that Mr. Buchanan'l candidacy ended Augult 20, 1992, the date the
Republican Party nominated its candidate for Prelident of the
United Statel.

Attachment 1 to this report il a copy of the
Commission's mOlt recent Report on Financial ActiVity for this
campaign. The amountl are al reported to the Coaaillion by the
Committee.

D. Audit Scope and Procedurel

In addition to a reviev of the Com-ittee'l expenditures
to determine the qualified and non-qualified campaign expensel
incurred by the caapaign (See finding III.B.), the audit covered
the folloving general categories:

1. Compliance with statutory limitationl with respect to
the receipt of contributions or loans (see Findingl
II.B. and III.B.);

proper dilclosure of campaign debts and obligations;

proper dilclosure of disbursementa including the
itemization of disbursements vhen required, as yell as,
the completenesl and accuracy of the information
disclosed,

the accuracy of total reported receipts, disbursements
and cash balances as compared to campaign bank records
(see Finding II.C.);

2. compliance with the statutory requirementl regarding
the receipt of contributions from prohibited lourcel,
sU~_ha_s_ those from corporations or labor organi%ationa
(see rindfnqII .le );

proper disclosure of contributions from individuals,
political coaaittees and other entities, to include the
itemi%ation of contributionl vhen required, aa yell as,
the completeness and accuracy of the information"
di sclosed;

.J-,.
3 ·

C"

",
4 ·",
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7. adequate recordkeeping for campaign transactions;

8. accuracy of the Statement of Net Outstanding Campaign
Obligations filed by the campaign to disclose its
financial condition and establilh continuing matching
fund entitlement (lee Findings III.C. and III.D.l;

9. compliance with spending limitationa; and

10. other audit procedures that were deeaed necessary.
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unle.1 specifically di.cu ••ed below, no aaterial
non-compliance with Statutory and Regulatory requireaentl wal
detected. It Ihould be noted that the Commillion aay pursue any
of the matterl dilcussed in thil report in an enforce.ent action.
rinally, thil "report constitutel notice of potential rederal
funds repayaent purluant to 11 C.r.R. 59038.2(a)(2).

AS part of the COm-islion'l standard audit procell, an
inventory of the Committee'l record I vas conducted October 15 ­
26, 1992 to determine if the recordl were aaterially complete and
in an auditable condition. At the end of the inventory the
committee val notified of the Ipecific recordl ve had identified
as missing. The Committee was given 30 day. to obtain the
records. At the end of the 30 day period (November 24, 1992) the
Committee had not yet provided the vorkpapers detailing the
allocation of expenditures to Itates, or bank recordl for the
Committee'. Mississippi state depository. On December 23, 1993
the Commislion approved subpoenal to the Coaaittee, Hancock Bank
in Mississippi, and the individual responsible for aaintaining
the account. Hancock Bank and the individual aaintaining the
account responded to the subpoenas on January 22 and 25, 1993
respectively. The Committee's initial response to lubpoena vas
received on February 9, and a luppleaental response vas provided
on February 10, 1993. We reviewed the relponsel and determined

--the-re cordapr1>v ided-were-mat.ria~ly complete.

II. Findings and Recommendations - Non-Repayment Katters

A. Apparent Unresolved Prohibited Contributions

Section 44lb(a) of Title 2 of the United States Code
states, in relevant part, that it il unlavful for any national
bank, or any corporation organized by authority of any lav of"
Congresl, to make a contribution or expenditure in connection'
vith any election to any political office, or in connection with
any primary election or political convention or caucus held to
select candidates for any political office.

Section 100.7(8)(1)(iii) of Title 11 of the Code of
rederal Regulations states that the tera ·contribution- includes
a gift, lubscription, loan, advance, or deposit of aoney or
anything of value. The term Wanything of value w includes all
in-kind contributionl. Unless specifically exempted under 11
C.r.R. SlOO.7(b), the provision of any goods or services without
charge or at a charge which is less than the usual and normal
charge for luch goods or services is a contribution.

Section 103.3(b) of Title 11 of Code of rederal
Regulations states, the treasurer shall be responsible for
examining all contributionl received for evidence of illegality
and for ascertaining whether contributions received, when
aggregated vith other contributions fro. the same contributor,
exceed the contribution limitation of 11 erR 110.1 or 110.2.

ATTACllllE...'l'I ---".s~"__~__
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Contributionl that present genuine questions as to
whether they were aade by corporations, aay be, within ten days
of the treasurer's receipt, either deposited into a caapaign
depository under 11 crR 103.3(a) or returned to the contributor.
If any such contribution is deposited, tho treasurer shall aake
hil or her belt efforts to deteraine the legality of the
contribution. The treasurer shall make at l.ast one written or
oral request for evidence of the legality of the contribution.
Such evidence includes, but is not liaited to, a written
statement froa the contributor explaining why the contribution is
legal, or a written statement by the treasurer •••orializing an
oral coaaunication explaining why the contribution is legal. If
the contribution cannot be determined to be legal, the treasurer
shall, within thirty days of the treasurer's receipt of the
contribution, refund the contribution to the contributor.

Any contribution which appears to be illegal and which
is deposited into a campaign depository shall not be used for any
disbursements by the political committee until the contribution
has been determined to be legal. The political coaaittee must
either establish a separate account in a ca.paign depository for
such contributions or aaintain sufficient funds to aake all such
refunds.

Al though the COlllllitEee- -di a-not-mai nUin a-upa rate­
depository pursuant to 11 C.r.R. 103.3(b) its policy was to
maintain sufficient funds with which to make a refund if
necessary. Our review of the book balance used by the Coaaittee
and the actual cash on hand per the bank Itatements supports that
sufficient cash on hand was maintained to make the refunds- of
prohibited or excessive portions of contributions.

The Coaaission notified the Coaaittee by letter date~

June 2, 1992, that a sampling technique would be used to
determine, in whole or in part, the amount of excessive and
prohibited contributions received by the Coaaittee. That letter
states, in part, Coaai.sion requlations prOVide co..ittees with
30 days in which to refund contributions which appear to be
prohibited, and 60 days in which to seek the reattributions,
redesignation or refund of excessive contributions. 11 CrR
103.3(b)(1), (2), and (3). Contributions resolved by co_ntees
outside these time periods are considered untimely and in
violation of the Coaaission's regulations. The Commission will
no longer recognize any untimely refunds, redesignations or
reattributions made more than 60 days follOWing a candidate'S
date of ineligibility or after the date of receipt of this
letter, whichever is later. After this deadline, the Commission
will request that all unresolved prohibited or excessive
contributions be paid to the United States Treasury.

ATTACBlIE.NT _~,'"'-~__~__
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Our review of contribution. identified apparent
unretolved prohibited contributiont totalin9 $8,166. Thi. amount
was derived from a coaprehentive review of the Co.-ittee'. 21
state bank account. and of refunds posted to the Co.-ittee'l
receipt. data ba•• ($900), an apparent in-kind contribution of
($864), and a projection based upon a sample review of the
remaining contributions ($6,402).

Th. Committee did atteapt to resolv~ on. of the
prohibited contributions noted above, however, the refund check
wal dated Noveaber 5, 1992 which il outside of the 60 days
lubsequent to the candidate's date of ineligibility, and is
considered to be unresolved.

The in-kind contribution wa. identified from an invoice
from the Tampa Airport Marriott bearing the notation
"complimentary·, Thia .atter was discussed with the Treasurer
who stated either 5 or 6 rooms were utilized for one night. No
other information with respect to these roo•• hal been provided.
The Audit .taff hal determined that the customary charge for a
rooa at the Tampa Airport Marriott is $144 per night. Therefore,
ve have calculated the amount of the contribution to be $864 {6
rooms X $144/nightl.

The .contrib.uti.on. thatvere not included in the
comprehen.. i ve rev ievlS discussed -aboveve reteSi-ecf on a· sam-ple
basis. The lSample projected that $6,402 represents prohibited
contributions.

At the exit conference the Committee was provided with
varioul schedules detailing the apparent prohibited contributions
noted above.

Recommendation II

The Audit staff recommends that within 30 calendar days of
service of thi. report, the Committee:

o provide evidence that the contribution. in question are
not prohibited;

o absent any evidence that the above mentioned
contributions are not prohibited, make a payment to the
United States Treasury in the amount of $8,166 ($900 +
$864 + $6,4021.

B. Apparent Excessive Contributions

Section 4418(81 of Title 2 of the United States Code
states, in relevant part, that no person shall make contributions
to any candidate and his authorized political committees with
respect to any election for rederal Office which, in the
Aggregate, exceed $1,000.
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Section lOO.7(a)(1)(iii} of Title 11 of the Code of
Federal fte9Ulationl Itatel that the tera -contribution- includel
a gift, sublcription, loan, advance, or deposit of money or
anything of value. The term -anything of value- include. all
in-kind contributionl. Unless specifically exeapted under 11
C.r.R. SlOO.7Ib), the provilion of any goods or .ervices without
charge or at a charge which is lell than the ulual and normal
charge for luch good I and services is a contribution.

Section 110.1Ik) of Title 11 of the Code of Federal
Regulationl Itatel, in part, that any contribution aade by more
than one perlon, except for contributionl aade by a partnerlhip,
shall include the lignature of each contributor on the check,
money order, or other negotiable inltru.ent or in a ••parate
writing. A contribution made by more than one perlon that does
not indicate the amount to be attributed to each contributor
shall be attributed equally to each contributor. If a
contribution to a candidate on its face or when aggregated with
other contributions fr08 the same contributor exceeds the
limitations on contributions, the treasurer say ask the
contributor whether the contribution was intended to be a joint
contribution by more than one person. A contribution shall be
considered to be reattributed to another contributor if the
treasurer-of_the_r_ec_~~i_entpolitical co_itt.e ask. the
contributor whether the cont-douHon -is -intended-tobe~--joint

contribution by more than one person, and inform. the contributor
that he or she may request the return of the excessive portion of
the cuntribution if it is not intended to be a joint
contributionJ and within lixty days from the date of the
treasurer' I receipt of the contribution, the contributors provide
the trealurer with a written reattribution of the contribution,
which is signed by each contributor, and which indicates the
amount to be attributed to each contributor if equal attribution
is not intended. .

Section l03.3(b}(3) of Title 11 of the Code of Federal
Regulations Itate., in part, that contributionl which exceed the
contribution limitation may be deposited into a campaign
depository. If any such contribution i. depolited, the treasurer
may request redelignation or reattribution of the contribution by
the contributor in accordance with 11 CrR iillO.l(b) and
110.1(k}, .1 appropriate. If a redesignation or reattribution is
not obtained, the treasurer shall, within 60 dayl of the
treasurer'. receipt of the contribution, refund the contribution
to the contributor.

Section l03.3(b)(4i of Title 11 of the Code of rederal
Regulations Itates, in part, that any contribution which appears
to be illegal and which is deposited into a campaign depository
shall not be used for any disbursements by the political
committee until the contribution has been determined to b. legal.
The political co_ittee must either establish a separate account
in a campaign depository for such contributions or maintain
sufficient funds to make all such refunds.

ATTACffi(EHT --,=-Z__~__
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Section 110.1(1)(3) and (5) of Title 11 of the Code of
Federal Regulations state, in part, that if a political committee
receives a written reattribution of a contribution to a different
contributor, the treasurer shall retain the written reattribution
signed by each contributor. If a political committee doea not
retain the written records concerning reattribution as required,
the reattribution shall not be effective, and the original
attribution shall control.

As noted in Finding II.A., above, the Commission
notified the Committee by letter dated June 2, 1992, that a
sampling technique would be used, in whole or in part, to
determine the amount of excessive and prohibited contributions
received by the Committee. Additionally, the Committee
maintained sufficient cash on hand to make refundl of any
excelsive contributions.

1. Excessive Contributions from Individuals

Our review of contributions from individuals identified
apparent unresolved excessive contributions totaling $53,909.
This amount was derived from a comprehensive review of the
Committee's 21 state bank accounts; a comprehensive review of

--s-elec-ted-contributions-,- and -contribution refunds p_osteg _tQ__ the
Committee's receipts data base; and a projection based upon a-

~ saaple review of the remaining contributions from individuals.

a. Comprehensive Review

:.:;

'-. --'-

Based upon a comprehensive review of selected
transactions in the Committee's receipts data base along with
contributions deposited into the Committee's state bank accounts,
105 individuals were identified who made excessive contributions
totaling $35,630 and which are considered unresolved.

The Committee issued refund checks totaling $7,340
in an attempt to resolve 20 excessive contributions however the
refund checks have not been negotiated.

In addition, the Committee obtained S
reattributions of excessive amounts totaling $1,175 and issued 2
additional contribution refund checks totaling $75; however, the
dates of the reattributions and refunds were neither timely nor
within 60 days subsequent to Mr. Buchanan'S date of ineligibility
and are also considered unresolved.

b. Sample Review

The contributions that were not included in the
comprehensive reviews discussed above were tested on a sample
basis. The saaple projected that $18,279 represents excessive
contributions.
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Reco...ndation 11

The Audit staff recommends that within 30 calendar days of
service of this report, the Committee:

o provide evidence that the contributions in question are
not excessive;

o in regard to the 20 refunded checks written by the
Committee which have not cleared the bank, provide
evidence of these checks clearing the bank (i.e.,
copies of the front and back of the negotiated refund
checks);

o absent any evidence that these contributions are not
excessive, make a payment to the United States Treasury
in the amount of $53,909($35,630 + $18,279).

~.- '

2. Excessive Contributions Resulting from Staff Advances

c
t.r:

Section 116.5(b) of Title 11 of the Code of rederal
Regulations states that the payment by an individual from his or
her personal funds, including a personal credit card, for the

--co~t.--in~u[[ed--in-p1"0.... i_d_iJ19_9_0()<!s or se rv i ees to, or obta ining
goods or services that are used by-or--cfn-behalf-of-,-a-e-andidate­
or a political committee is a contribution unless the payment is
exempted from the definition of contribution under 11 C.F.R.
SlOO.7(b)(8). If the payment is not exempted under lOO.7(b)(8),
it shall be considered a contribution by the individual ~nlesl

the payment is for the individual's transportation expenses
incurred while traveling on behalf of a candidate or political
committee of a political party or for usual and normal
subsistence expenses incurred by an individual other than a
volunteer, while traveling on behalf of a candidate or politic~l

committee of a political party; and the individual is reimbursed
within sixty days after the closing date of the billing statement
on which the charges first appear if the payment was made using a
personal credit card, or within thirty days after the date on
which the expenses were incurred if a personal credit card was
not used. For purposes of this section, the closing date shall
be the date indicated on the billing statement which serves as
the cutoff date for determining which charges are included on
that billing statement. In addition, "subsistence expenses"
include only expenses related to a particular individual
traveling on committee business, such as food or lodging.

During our review of the Committee's expense
reimbursements to campaign staff we noted expenses incurred for
staff travel and subsistence not reimbursed within the time
limits prOVided, as well as expenses incurred for non-travel
expenses or travel expenses for individuals other than the person
paying the charges. These payments resulted in 5 individuals
making excessive contributions totaling $63,086. In order to
calculate the amount of a contribution resulting froa an advance

(
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made by an individual, payment. made by the Coaaittee were
applied again.t those expenses that had been incurred the
earlielt. The amount included in the excellive contributionl
total vas the largest amount that was outstanding at any time,
leis an individual'. remaining contribution limitation. The
number of days outstanding before reimbursement ranged between 1
and 159 days.

Included in the above excessive amount is $37,646 which
was incurred by Janet ra110n, the Committee'l Scheduler. Her
duties included arranging lodging for the candidate and campaign
staff. In many easel she charged the expense I of the traveling
party on her various credit cards. The Committee would later
reimburse MI. rallon for these charges.

The Committee was made aware of the excessive
contributions during fieldwork and at the exit conference.
Schedules detailing the individuals and amounts considered
excessive contributions have been provided to the Committee.

Recommendation 13

The Audit staff recommends that within 30 calendar days of
--service-of--this-report, the Committee pr9-",_i~_eevJ_d~nce to
demonstrate that the staff advances noted above are-not--excessive
contributions or offer any other information that is believed to
be relevant to the issue.

C. Misstatement of rinancial Activity

Sections 434(b)(1), (2) and (4) of Title 2 of the
United States Code state, in part, that each report shall
disclose the amount of cash on hand at the beginning of each ,
reporting period, the total amount of all receipts, and the total
amount of all disbursements for the period and calendar year.

The Audit staff's reconciliation of the Committee bank
accounts to its disclosure reports filed from inception through
September 30, 1992, indicated a material misstatement of
financial activity in 1992. Between January 1, 1992 and
september 30, 1992, reported receipts were understated by
$26,494; reported disbursements were understated by $140,661; and
reported cash on hand was understated by $2,534.

The misstatement of receipts occurred as a result of
the Committee not reporting receipts totaling $19,201 deposited
into 11 state bank accounts; not reporting a $6,553 refund from
the New York Times; reporting interaccount transfers totaling
$1,694 as receipts; not reporting a $1,084 in-kind contribution;
addition and reporting errors totaling $1,361; and a $11.00
reconciling item.

ATTACHWT _ ......Y"--__....-_
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Th••isstat•••nt of di.bur ••••nt. occurr.d a. the
result of the Coaaitt•• not reporting $95,773 of disbur.em.nt.
from 7 .tat. bank accounts; underreporting di.bursements of
$65,785 fro. ~3 state bank accounts; duplicate reporting of
disburs •••nt. totaling $13,382 from 4 state bank account.;
reporting of voided checks totaling $14,590; not reporting
disbursements from the operating account of $4,499; not reporting
disbursements from the contribution account of $1,203; not
reporting a $1,084 in-kind contribution; reporting a $909
interaccount transfer as a disburs~ment: addition ann reporting
errors totaling $1,219; and a $20.00 reconciling item.

The Committee was provided with schedules detailing the
misstatements during audit fieldwork, and again at the exit
conference.

Recommendation 14

The Audit staff recommends that within 30 calendar days of
service of this report the Committee file a comprehensive
amendment for 1992 correcting the errors noted above and itemizes
on schedules A-P and B-P those transactions which require
itemization.

III. Findings and Recommendations - Repayment Issues

A. Calculation of Repayment Ratio

Section 9038(b)(2)(A) of Title 26 of the Unitsd States
Code states that if the Commission determines that any amount of
any payment made to a candidate from the matching fund payment
account was used for any purpose other than to defray the
qualified campaign expenses with respect to which such payment~

was made it .hall notify such candidate of the amount .0 used,
and the candidate .hall pay to the Secretary an amount equal to
such amount.

Section 9038.2(b)(2)(iii) of Title 11 of the Code of
Federal Regulations state the amount of any repayment sought
under this section shall bear the same ratio to the total amount
determined to have been used for non-qualified campaign expenses
as the a.ount of matching funds certified to the candidate bears
to the total amount of deposits of contributions and matching
funds, as of the candidate's date of ineligibility.

Pursuant to 11 crR S9033.5(al, the Commission
determined Mr. Buchanan's date of ineligibility to be August 20,
1992.

The formula and the appropriate calculation with
respect to the Committee'S receipt activity is as follows:

J.TTAClDBHT ,_'-L!?_---;.~__
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Total Matching runds Certified Through
The Date of Ineligibility - AU¥ust 20, 1992

Total Deposits Through the Date 0 IneligibilIty

$3,612,696
$10,553,670 • .342317

Thus, the repayment ration for non-qualified campaign
expenses is 34.2317\.

B. Apparent Non-gualified Campaign Expenses

Section 9032.9(a) of Title 11 of the Code of rederal
Regulations defines a qualified campaign expense as one incurred
by or on behalf of the candidate from the date the individual
became a candidate through the last day of the candidate'.
eligibility; made in connection with his or her campaign for
nomination; and neither the incurrence nor payment of which
constitutes a violation of any law of the Unites States or the
State in which the expense is incurred or paid.

Section 9034.4(a)(1) of Title 11 of the Code of Federal
... -bg.ula.tions__s!-~t_e~ __that all contributions received by an

individual from the datehe--or-sne-oec:omes a -candidate-andall---­
matching payments received by the candidate shall be used only to
defray qualified campaign expenses or to repay loans or otherwise
restore funds (other than contributions which were received and
expended to defray qualified campaign expenses) which w~re used
to defray qualified campaign expenses.

1. PatriCK J. Buchanan

f 2-'/o _ ....... _

c The Committee reported on its Year End 1991
disclosure report contributions from the candidate totaling
S50,000. The check supporting Mr. Buchanan's first contribution
of S10,000, dated November 25, 1991, contained the notation
-First Contribution.- The check for the second contribution of
S40,000, dated December 4, 1991, did not contain a memo entry
notation. Both amounts were itemized on Schedule A-P and
reported on F!C Fora 3P page 2 Detailed Summary of Receipts and
Disbursements, Line 17d as contributions from the candidate.

On August 12, 1992 the Committee issued Mr.
Buchanan a $50,000 check bearing the memo line notation "Loan
Repayment." This payment is disclosed on Line 27a of FEC Form
3P, page 2 as a repayment of a loan made by the candidate.

On October 5, 1992, the Committee filed an amendEd
disclosure report for Year End 1991 disclosing the $50,000
received from Mr. Buchanan as a loan. When questioned about the
loan agreement during the inventory of Committee records,

'i:'ATTAC1DlEIlT - .....o'-__~__
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conducted October lS - 26, 1992, the Treasurer2/ stated that no
loan agree.ent existed and originally he was under the impr ••• ion
that it was a contribution. He further stated that he was
informed in August 1992 by Ms. Angela Buchanan, the campaign
manager, that now was the time to repay the loan.

The Commission considered a similar issue in
Advisory Opinion 1977-58 and concluded that a non-presidential
candidate could not retroactively regard monies received from a
candidate as a debt owed to the candidate, therefore, creating a
debt that could be extinguished with additional contributions.
Though this case differs in that the Comaittee was in a deficit
position at 001, the retroactive reclassification of the
contributions as loans results in a larger deficit, which in turn
increases the amount of matching funds the candidate may receive.

Given the initial reporting of the candidate's
funds as contributions, the memo entry on the first check -first
contribution-, the Treasurer's understanding of the transactions
when they occurred, and the fact that no loan agreement wal
provided to support that the $SO,OOO was in fact a loan, it is
the Audit staff's opinion that the repayment of the funds to the
candidate constitutes a non-qualified campaign expense, SUbject

---to-aratio_rt!P~yment. Further, the amount is considered an
account receivabl-i-froiil-thecandidateandis included on the NOCO
Statement shown at Finding IlL C. below. Should the--fund-sl)e---------.:--
recovered from the candidate, the ratio repayment would be '
unnecessary.

Recommendation IS

The Audit staff recommends that within 30 calendar days of
service of this report, the Committee submit documentation which
demonstrates the $50,000 in contributions from Kr. Buchanan was a
loan at the time of the transactionl. This documentation should
include an explanation of the original reporting of the
contributions, the notation on the $10,000 contribution check,
and the previous Treasurer's understanding of the nature of the
contributions. Absent such evidence, the Coaaission will .ake an
initial determination that unless the amount is recovered, the
$50,000 payment to the candidate is a non-qualified campaign
expense and subject to repayment. The amount repayable to the
United States Treasury is $17,116 ($50,000 x .342317).

Mr. Scott B. Mackenzie was Treasurer from the Committee's
inception until Karch 1, 1993, when Ms. Angela M. Buchanan
assumed the position.
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2. Jane t Fallon

Mil.
and was reiebtlrsed
her credit cards.
amount of $8,645.

Janet Fallon held the position of Scheduler
by the Committee for expenses incurred with
The Committee over paid Ms. rallon in the
These over payments were composed of:

(

o reimbursements for bills submitted twice;

o bills which were paid by another individual; and

o payment for a hotel roo. billed to the U.S. Secret
Service.

The Audit staff considers these payments to be
non-qualified campaign expenses. Additionally we have included
the $8,645 on the Committee's NOCO Statement as a receivable from
Ms. Fallon. Should the amount be recovered the ratio repayment
would be unnecessary.

The Committee was provided with a schedule
detailing the overpayments during fieldwork and at the exit

--conte r ence...

Recommendation 16

The Audit staff recommendll that within 30 calendar days of
service of this report, the Committee provide evidence to
demonstrate that these expenses are qualified campaign expenses
or offer any other information that is believed to be relevant to
the issue. Absent such evidence, the Commission will make an
initial determination that unless the amount is recovered, the
$8,645 payment is a non-qualified campaign expense and subject to
repayment. The amount repayable to the United States Treasury is
$2,959 ($8,645 x .342311).

3. Non-Qualified Campaign Expenses--Other

Section 9034.4(a)(3) of the Code of Federal
Regulations states that costs associated with the termination of
political activity, such as the costs of complying with the post
election requirements of the Act and other necessary
administrative costs associated with winding down the campaign,
including office space rental, staff salaries and office
supplies, shall be considered qualified campaign expenses.

Section 9034.4{b)(3) of Title 11 of the Code of
Federal Regulations states that any expenses incurred after a
candidate's date of ineligibility under 11 C.r.R. 9033.5, are not
qualified campaign expenses except to the extent permitted under
11 C.F.R. 9034.4(a)(3).

'lTTAClDIElIT 5?
Page I g ---'--O-f-2"2"'1--;.,
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Section 9038.2(b)(2)(iii) of Title 11 of the Code
of Federal Regulations states that the amount of any repayment
sought under this section shall bear the same ratio to the total
amount determined to have been used for non-qualified campaign
expenses as the amount of matching funds certified to the
candidate bears to the total deposits, as of the candidate's date
ineligibility. Total deposits is defined in accordance with 11
C.F.R. S 9038.3(c)(21. ror the purpose of seeking repayment for
non-qualified campaign expenses from committees that have
received matching fund payments after the candidate's date of
ineligibility, the com=ission will review committee expenditures
to determine at what point committee accounts no longer contain
matching funds. In doing this, the Commission will review
committee expenditures from the date of the last matching fund
payment to which the candidate was entitled, using the assumption
that the last payment has been expended on a last-in, first-out
basis.

Our review of Committee expenditures paid between
the Candidate's date of ineligibility and March 31, 1993
identified $110,093 in payments which are not considered winding
down expenses. Included in this amount are fundraising expenses
totaling $73,507 and various other non-winding down expenses
total-ing-$J6,58~. None_o_f_th_~~_e payments have been included on
the Committee's NOCO Statement. Addfn-on-aUY;$56,240--ofthe-­
total amount was spent prior to the date on which the last
matching funds were expended. We also identified parking tickets
totaling $120 incurred in Karch 1992. Discussed below is the
$56,360 ($56,240 + 120) for which we are seeking a pro rata
repayment under 11 C.F.R. S 9038.2(b)(2).

The Committee spent $44,308 of the fundraising
expenses prior to the date on which the last matching funds t~

which the Committee was entitled were expended. Since the
Com=ittee's NOCO Statement no longer reflected a deficit position
it is the Audit staff's opinion that such fundraising expenses
may not be defrayed with Federal funds. (See Finding 111.0.1

We also identified payments totaling $7,908 which
are, in our opinion, related to Mr. Buchanan', foundation The
American Cause. During audit fieldwork the Foundation's offices
were located in Suite 220 of the building occupied by the
Committee. Such payments were for "interior phone work for Suite
220" and "FAX line for Suite 220" and the installation of the Fax
machine ($445) in Suite 220; payment for computer rental and
Nexis services utilized by the roundation's Executive Director
($5,953); and electrical repairs for an unidentified office
space.

The remaining payments identified were related to
the purchase of additional computer software (Macwrite 5.1,
Packrat V 4.1 five user software, Microsoft Excel for Windows
software update, Windows 3.1 and word for Windows software
upgradesl, an Intro to Word computer class, and rental of an

!TTAcm4ENT r
p~~ --!.!l_==-_'--.-,.,...-.-.'::',,'""':----
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additional MAC Sf computer and a OMS 810 laser printer from
October 1992 to April 1993 ($2,792); courier services for
deliveries of a personal nature ($432) to a banker in Santa
Monica California, and the Department of Housing and Urban
Development; payments for the photocopying of book. by an outside
vendor ($798.); and parking tickets in Massachusetts ($120).

It is the Audit staff's opinion that, absent
additional information, a committee which is winding down its
activities should have no further need to purchase additional
computer software or rent additional computers. Also, some of
these expenses appear to be personal expenses of Committee
officials rather than campaign expenses.

Recommendation 17

The Audit staff recommends that within 30 calendar days of
service of this report, the Committee provide evidence to
demonstrate these expenses are qualified campaign expenses or
offer any other information that may be relevant to this issue.
Absent such evidence the Commission will make an initial
determination that the $56,360 are non-qualified campaign
expenses and subject to repayment. The amount repayable to the

__UIlLted States Treasury is $19,293 ($56,360 x .342317).

.....~

"'-'~'

C.
-- -- - --

Determination of Net Outstanding Campaign Obligations

~­

'--'

c

(

Section 9034.5(a) of Title 11 of the Code of Federal
Regulations requires that within 15 days after the candidate'S
date of ineligibility, the candidate shall submit a statement of
net outstanding campaign obligations which contains, among other
items, the total of all outstanding obligations for qualified
campaign expenses and an estimate of necessary Winding down
costs.

Kr. Buchanan's date of ineligibility was August 20,
1992. The Audit staff reviewed the Committee's financial
activity through March 31, 1993, analyzed winding down costs, and
prepared the NOCO Statement as of August 20, 1992, which appears
below:

·UTACIDlEll'l'_J....?__-=-~_
Page 2(0 o~ _2.,.7__=
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BUCHANAN FOR PRESIDENT
STATEMENT or NET OUTSTANDING ~PAIGN OBLIGATIONS

AS OF AUGUST 20, 1992
(Determined at March 31, 1993)

Cash on Hand
Accounts Receivable
Janet fallon Account Receivable
patrick Buchanan Account Receivable
Deposits and Prepayments
Capital Assets

TOTAL ASSETS

OBLIGATIONS

Accounts Payable for
Oualified Campaign Expenses
(8/21/92 to 3/31/93)

Accounts Payable (3/31/93)
payable to the Press

Accounts Payable to the Treasury:
Excessive Contributions
prohibited Contributions
Press Travel

$380,404
161. 873

8,645
50,000
14,079
29,294

$676,107

10,000
6,283

53,909
8,166
4,632

$644,295

Winding Down Costs (8/20/92 - 12/31/94)
Actual Expenses Paid
8/20/92 - 3/31/93 1,204,701 ~/

Estimated Winding Do~n ~/

4/1/93 - 12/31/94

f...\ C--, Accounting/Computer Services
Legal
Contingency Misc
Outside Experts
Staff
Headquarters

TOTAL OBLIGATIONS

NOCO (DEFICIT)/SURPLUS

200,000
150,000

-0- !/
50,000
30,000
15,000

$2,408,799

($1. 764. SQ4 \

ATTACHKENT Ir
Page 2.1 -":':--O-f~2!1"',"'1"/--
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Footnotes to NOCO

Absent recovery from ~s. Fallon and Mr. Buchanan (see
Finding III.B.) these amounts will be considered
non-qualified campaign expenses and a pro rata repayment to
the Treasury will be requested in the amount of $20,075
[($8,645 + $50,OOO) x .342317J.

Ms. Fallon received erroneous paymen:. for reimbursed
expenses totaling $8,645. These result from bills being
submitted twice, submission of bills which were paid by
other individuals and the submission for reimbursement for a
hotel room billed to the U.S. Secret Service.

This excludes fundraising expenses totaling $73,507 which
were incurred after the Committee had reached a financial
position where funds were sufficient to pay all qualified
campaign expenses and winding down costs. This also
excludes $36,586 in non-qualified campaign expenses which
are not considered winding down costs and were paid after
the Candidate's date of ineligibility. See Findings 111.8

---andD~--Wehave-also-excludedung()cume!lteclexpenses totaling
$10,622. -----

Since estimates were used in computing this amount, the
Audit staff will review the Committee'S disclosure reports
and records to compare the actual figures with the estimates
and prepare adjustments as necessary.

The Committee has included an unsupported $100,000
contingency in its NOCO statement. The Audit staff has oot
included the amount as part of winding down.

:ITTACIDltNT _.-J.:?~_~~_.
X2.- 2.1'Paep _-'-'-C---__ ot -..:.;.f--_.....
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Additional fieldwork may be required to asses. the
impact of future financial activity on the NOCO Statement.

D. Receipt of Matching Funds in Excess of tntitlement

Section 9034.1(b) of Title 11 of the Code of Federal
Regulations states that if on the date of ineligibility a
candidate has net outstanding campaign Obligations as defined
under 11 CFR 9034.5, that candidate may continue to receive
matching payments for matchable contributions received and
deposited on or before December 31 of the Presidential election
year prOVided that on the date of payment there are remaining net
outstanding campaign obligations, i.e., the sum of the
contributions received on or after the date of ineligibility plus
matching funds received on or after the date of ineligibility is
less than the candidate'S net outstanding campaign obligations.
This entitlement will be equal to the lesser of (1) the amount of
contributions submitted for matching; or (2) the remaining net
outstanding campaign obligations.

Section 9038.2(b)(1)(i) of Title 11 of the Code of
rederal Regu1ationa states that the Commission may determine that
certain portions of the payments made to a candidate from the

... matching_p_aYJll~l'It~c_c:ountwere in excess of the aggregate amount
of payments to which-s-u-ch--c-a-noi-dat-ewas entitled.-Examples-of
such excessive payments include payments made to the candidate
after the candidate'S date of ineligibility where it is later
determined that the candidate had no net outstanding campaign
obligations as defined in 11 CFR 9034.5.

As previously noted, the adjusted NOCO Statement
prepared by the Audit staff reflects a deficit position as of
August 20, 1992. We reviewed the Committee's bank statements ~nd

financial activity through March 31, 1993 to determine if the
candidate had received matching funds in excess of hi.
entitlement.

Net Outstanding Campaign
Obligations (Deficit)

Amounts Received
08/21/92 - 10/31/92

Private Contributions
Matching Funds

11/1/92 - 11/3/92
Private Contributions

11/03/92 Matching Funds

Amount Received in Excess of
Entitlement as of 11/3/92

($1,764,504)

740,862
748,798

8,620

273,793

57.569

lTTACIDLENT_~.......__=-'~_
Page 23 of _2~'f__
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As of November 3, 1992 the Candidate had no remaining
matching fund entitlement. After that date the Candidate
received two matching fund payments totaling $564,700. ($41~,~:~

on December 1, 1992 and $151,783 on January 2, 1993). Therefore
the amount of matching received in excess of entitlement totals
$572,269 ($7,569 + $412,917 + $151,783).

Recommendation .8

The Audit staff recommends that within 30 days of service of
this report, the Committee provide evidence to demonstrate that
it did not receive matching funds in excess of entitlement.
Absent such a demonstration, it is recommended that the
Commission make an initial determination that the Committee repay
$572,269 to the united States Treasury.

E. Press Billinqs

Sections 9034.6(a),(b) and (d) of Title 11 of the Code
of Federal Regulations state, in part, if an authorized committee
incurs expenditures for transportation, ground services and
facilities (including air travel, ground transportation, housing,

-meals ;-telephone--service,-- and -typewr-i-te r-s )--madeava i 1ablec--tc-----­
media personnel, secret service personnel or national security
staff, such expenditures will be considered qualified campaign
expenses. If reimbursement for such expenditures is received by
a committee, the amount of such reimbursement for each media
representative shall not exceed the media representatives pro
rata share of the actual cost of the transportation and services
made available. A media representative's pro rata share shall be
calculated by dividing the total cost of the transportation and
services by the total number of individuals to whom such .
transportation and services are made available. For purposes of"
this calculation, the total number of individuals shall include
committee staff, media personnel, secret service personnel,
national security staff and any other individuals to whom such
transportation and services are made available. The total amount
of reimbursements received from a media representative under this
section shall not exceed the actual pro rata cost of the
transportation and services made available to that media
representative by more than 10\.

The committee may deduct from the amount of
expenditures subject to the overall expenditure limitation of 11
C.F.R. 9035.1(a) the amount of reimbursements received in payment
for the actual cost of transportation and services. This
deduction shall not exceed the amount the committee expended for
the actual cost of transportation and services provided. The
committee may also deduct from the overall expenditure limitation
an additional amount of reimbursements received equal to 3\ of
the actual cost of transportation and services provided under
this section as the administrative cost to the committee of
providing such services and seeking reimbursement for them. If



:..r:

-21-

the committee has incurred higher administrative COltl in
providing these lervicel, the committee mUlt document the total
cost incurred for such services in order to deduct a higher
amount of reimbursements received from the overall limitation.
Amounts reimbursed that exceed the amount actually paid by the
committee for transportation and services provided under
paragraph (a) of this section plus the amount of administrative
costs permitted by this section up to the maximum amount that may
be received under paragraph (b) shall be repaid to the Treasury.
Amounts paid by the committee for transportation, services and
administrative costs for which no reimbursement is received will
be considered qualified campaign expenses subject to the overall
expenditure limitation.

For purposes of this section, "administrative costs"
shall include all costs incurred by the committee for making
travel arrangements and for seeking reimbursements, whether
performed by committee staff or independent contractors.

The Committee utilized Charter Services Inc. to arrange
its aircraft charters. Charter Services Inc. chartered 54 flight
legs for the Committee between February 21 and May 20, 1992.
They performed the following services: arranging the chartered

.---aTrcraft;--arranging-cater-ings.e r-v-i ces ,-and in some _ins_~aJlc:.es

collection services relative to credit card payments which were-­
applied to the Committee's account. The Committee was
responsible for collecting the remaining payments from press
personnel.

For our review, the Committee provided copies of flight
manifests, documentation of the cost per flight leg and invoices
from Charter Services Inc .• In addition, the Committee provided
its reconciliation of the flight costs. The Committee used its
reconciliation to bill and collect payments from the press
personnel.

From the information above, the Audit staff
independently calculated total cost per flight leg, number of
passengers per leg, and cost per seat. The Audit staff
calculated the total cost to the press of $205,199, including a
10\ markup. The total amount collected from the press at
February I, 1993 was $211,482. This indicates that the Committee
has over collected in the amount of $6,283 (2l1,482 - 205,199).

Based upon our review, it appears that the over
collection is dye to a double billing of ferrying costs by the
Committee. The Committee billed these charges on leg 1 through
leg 14 as well as leg 15 through leg 23. Charter Service'S
invoices indicate that these charges were incurred on leg IS
through 23 only.

The Committee is required to refund to the press the
$6,283 received in excess of the maximum amount billable.

l!TA.CJD[EJiT _.;0.6'__---",...."...__
25- 2..</hge of __~~ _
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~s previously noted, the Committee may deduct from the
overall limitation the amount of reimbursements received in
payment for the actual cost of the transportation and services
made available to the press plus an amount equal to 3\ of cost as
an administrative cost to the Committee for providing such
transportation and services. A larger administrative allowance
(i.e., in excess of the 3\ but not to exceed the 10\ maximum
allowance) may be demonstrated only if the Committee provides
sufficient documentation to support that the excess amounts were
actually incurred.

The Committee provided documentation to the Audit staff
detailing the cost of the actual transportation and services
prOVided plus administrative charges totaling $205,199. Such
documentation included a schedule allocating a percentage of
various individual's time and salary to press travel
administration. However, the documentation provided did not
include job descriptions, time records, or statements from the
individuals who performed those duties.

Absent such documentation the Audit staff has
recalculated the amount of the travel and services prOVided plus
the administrative allowance to be $200,565, resulting in an
·exce·ss-··charge·of$4,632 which must be repaid to the U.S.
Treasury.

Recommendation 19

The ~udit staff recommends that within 30 calendar days of
service of this report the Committee prOVide evidence that it did
not over collect from the Press.

Absent such evidence the Committee should refund to the ~

Press $6,283 (for the amounts received by the Committee as of
February 1, 1993) and provide photocopies of the negotiated
refund checks (front and back); and provide documentation to
support the calculations of the amount paid to each Press
organization. In addition, any amounts received after February
1, 1993, should also be refunded to the press.

It is further recommended that the Committee document the
administrative charges actually paid. Such documentation is to
include time sheets, job descriptions, and affidavits from
individuals describing work performed.

Absent such documentation, make repayment to the United
States Treasury in the amount of $4,632.

F. Stale Dated Checks

Section 9007.6 of Title 11 of the Code of Federal
Regulations states, if the committee has checks outstanding to
creditors or contributors that have not been cashed, the
committee shall notify the Commission. The committee shall

lTTACffi!ENT ~8.!...':__~~_
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inform the Commission of its efforts to locate the payees, if
such effortl have been necessary, and its efforts to encourage
the payees to cash the outstanding checks. The committee shall
also submit a check for the total amount of such outstanding
checks, payable to the United States Treasury.

With respect to contribution refunds, 14 contributors
were issued refund checks in the amount of $611 that have not
cleared the bank.

The Committee was made aware of this matter during
fieldwor~ and at the exit conference. A schedule detailing the
individuals and amounts have been provided to the Committee.

Recommendation 110

Provide evidence of these funds clearing the bank (i.e.,
copies of the front and back of the negotiated refund checks); or
absent such evidence, make payment to the United States Treasury
in the amount of $611.

IV. Recap of Amount Due to the United States Treasury

-- Shown -below-is- a rec_~R_()_~ amounts due th@ Vni ted States
Treasury as discussed in this re-port.

Finding

II.A.

II.B.

III.B.

III.O.

Il!.E.

IILr.

Topic

Prohibited Contributions

Excessive Contributions

Nonqualified Campaign Expenses

Matching Funds Received In
Excess of Entitlement

Excess Admin Costs Billed
to Press

Stale Oated Checks

TOTAL

Repayment Amount

$ 8,166

53,909

39,368.Y

572,269

4,632

611

5678.955

1/ Absent recovery of the amounts noted in the Finding this
initial repayment is recommended.
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TO:

THROUGH:

FROM:

By:

FEDERAL ELECTION CO,\,1MISSION

~rch 23, 1995

The Commisf;ion

John C. Surina
Staff Director

Lawrence M. Noble
General Counsel

Kim Bright-Coleman;(~ ":, ,f.(,>
~ssociate General Counsel

Kenneth E. Kellner~;1?;/(
Assistant General Counsel

HAR 23 II 22 hit ':j5

SUBJECT: Affidavit from Buchanan for President,
Inc. (LRA 1441)

1f'

(

On Karch 9, 1995, Buchanan for President, Inc., (the
"Committee") submitted to thls Office a supplemental response
to its Final Audit Report and the repayment determination.

The Committee included in its materials an unsworn
affidavit from Patrick Buchanan, which it requested to
replace with a notarized affidavit. Please find attached for
your review the notarized affidavit, submitted on Karch 15,
1995.

Attacheat

Buchanan for president, Inc.: Affidavit of Patrick J.
Buchanan, dated Karch 15, 1995.



PATTON BOGGS, L.L.P.
2550 M STREET. N.W.

WASHINGTON. D.C. 20037'1350

(202) "57-6000

WAITER 5 CfPCCT 01....1,.

(202) 457·6032

March 15, 1995

Via Hand Delivery

~1s Jane Whang
Office of the General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C.

Re: Bucha/lanjor President, Inc.

Dear Jane:

<.,::....,-,

;:, ~-., ,-

c-

.~ .

Enclosed for addition to the administrative record in the Buchanan for President matter is
the affidavit of Patrick J. Buchanan. Please let me know if there are any problems in substituting
this signed and notarized version of the affidavit for the one that was submitted on March 9,
1995.

Thank you for your continuing courtesy.

Sincerely,

~
John C. Martin

cc: The Honorable Angela M. Buchanan
Scott Mackenzie



AfFlDAVIT OF PATRlCK J. BUCHANAN

fr:
(. ':,

,. I'
i ,:..~ J ~ 1'. r;; 'S5

.~.

In No\cmb<:r of 1991. I told my sIster. Angela "Bay" Buchanan, that I \\ould

contribute up to the maximum of S50,OOO to Buchanan for Presidcnt (the "Committee") to make

the campaign a success In late 1991, I \"Tote two checks to Buchanan for Presldcnt compnsmg

the S50.ooo

2 Bay told me the money would be considered a loan to the COlTuT.Jttce and, if the

CommlUce \\as not in debt at the end of the campaign.. l'would be repaid the full S50.000.

Repeatedly, during the campaign. Ba~ and I discussed repa)ment of these loans. We both

understood that the loans \\ould be repaId if possible Hov."Cver. the Committee would not repay

$50,000.

'-
E:tCo;uted on March ~1995.

(Seal)

/ '1:/31My Commission expires on _---'-'r;&...,'f-JoL_-'- ..J' 199,L
)

\



FEDERAL ElECTION COMMISSION
,\ ~SHINGTON 0 C :!1).lb \

DATE & TIME TRANSMITTED: WEDNESDAY, JANUARY 25, 1995 4:00

BALLOT DEADLINE: MONDAY, JANUARY 30, 1995 4:00

COMMISSIONER: AIKENS, ELLIOTT, McDONALD, McGARRY, POTTER, THOMAS

SUBJECT:

COMMENTS:

BUCHANAN FOR PRESIDENT, INC.
REQUEST FOR ORAL PRESENTATION (LRA #441)
MEMORANDUM TO THE COMMISSION
DATED JANUARY 25, 1995.

I approve the recolllmer1l1atlciriTs}

I object to the recollltnendation(s)

DATE: _ SIGNATURE: _

A definite vote is required.
Please return ONLY THE BALLOT
Please return ballot no later

All ballots must be signed and dated.
to the Commission Secretary.
than date and time shown above.

FROM THE OFFICE OF THE SECRETARY OF THE COMMISSION



FEDERAL ELECTION CO"~MISSION

January 25, 1995

IlEMORANDUPl

TO:

THROUGH:

FROIl:

By:

The Commissi

Lawrence M. Noble
General Counsel

Kim Bright-ColemanI~
Associate General Counsel

6 .
Kenneth E. Kellne~~
Assistant General Counsel

~~~~r~~yWha~~~

' ..r;

SUBJECT: Buchanan for president, Inc. --
Request for Oral Presentation (LRA 1441)

By letter dated November 1, 1994, the Buchanan for
President Committee (the ·Committee") requested the opportunity
to address the Commission in open session in connection with its
response to the final audit report and the initial repayment
determination, as provided in the Commission's regulations at
11 C.F.R. S 9038.2(c){3).11 See Attachment 1; see also Final
Audit Report on Buchanan for-ptesident Committee-(approved
October 11, 1994). We recommend that the Commission grant the
Committee's request for an oral presentation and schedule the
presentation for March 2, 1995, at 2:00 pm.

The Commission's regulations provide publicly funded
candidates with the opportunity to respond to an initial
repayment determination by submitting written legal and factual
materials to demonstrate that no repayment, or a lesser
repayment, is appropriate. 11 C.F.R. S 9038.2(c)(2j. A
candidate may request an opportunity to address the Commission

11 The Committee has also restated its request for an oral
presentation in its written Response to the Final Audit Report,
submitted to the Commission on December 14, 1994.
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Memorandum to The Commission
Request for Oral Presentation
Buchanan for President, Inc. (LRA 1441)
Page 2

in open session. 11 C.F.R. S9038.2(c)(3). The Commission may
grant this request by an affirmative vote of four of its
members, and inform the candidate of the date and time set for
the oral presentation. 11 C.F.R. S9038.2(c)(3).

Counsel for the Committee has requested to make an oral
presentation to elaborate upon the Committee's position with
respect to the Commission's initial repayment determination made
pursuant to 26 U.S.C. 5 9038(b)(2). Specifically, the Committee
disputes the Commission's initial determination that the
Committee incurred non-qualified campaign expenses and received
matching funds in excess of its entitlement. We believe that an
oral presentation, with questions from Commissioners and staff,
may help the Commission in reaching a final repayment
determination.

If the Commission grants the request, we propose that
procedures similar to those used for previous presentations be
followed. Prior to the date of the presentation, the Office of
General Counsel will prepare an analysis of the issues
presented. This analysis will be provided to the Commission and
the Committee. This Office will also prepare an agenda document
containing materials relevant to the Committee's oral
presentation.

At the presentation, the chafrman will make an opening- ­
statement. The Committee then will be allotted 30 minutes to
make a presentation on the issues raised in its response.
Following the presentation, individual Commissioners, the
General Counsel, and the Audit Division may ask questions. The
letter to Counsel for the Committee will inform him of these
procedures and also state that any additional materials he may
wish to have the Commission consider should be submitted to the
Office of General Counsel within five days following the
presentation.

RECOMENDATIONS

The Office of General Counsel recommends that the
Commission:

1. Grant the request by the Buchanan for President
Committee to make an oral presentation as provided in 11 C.F.R.
S9038.2(c)(3);

2. Set the date for the oral presentation for March 2,
1995; and

3. Approve the appropriate letter notifying Counsel of the
Commission's decision.

Attachment
Request for an Oral Presentation from Buchanan for
President Committee, dated November 1, 1994.



PATTON BOGGS. L.L.P.
2550 ,.. STReeT. N.W.

W.....SHINGTON. O.C. 20037-13S0
(20214&7'.000

c
'J)

(202) 451-6032

November I, 199-t

YlGT~

Ms. JIDO Wha:n&
Office of the <k:oc:nI Counsel
Fcda:al Election CommilL';on
999 E Strm, N.W.
w~ D.C. 20463

Dear Ms. Whang:

-This letter confiIm3 our convcmtiOJly~. As YQu know, on behalfofBllc.bi'nanfor
President ("the CoIll.lDittee"), I indicated that the CommiUcc woukfooDiSt tbeADdn I>ivisioz1"­
final audit and that we will (i) submit a response and (u") make lID oral prc:3CI1tmioa. to thc
Commission. In addition, I requested an extension oftimc for subminioa ofthe respoase to the
Commission. You asked that I eon.tinn the request and the basis for the exkIJsioIl inwri1iIIg.

The fonowing lumll'lllrin:s the salient reasotlS for the ex1N sian:

1. Tbe audit presents DOvel aDd complex issues that requiJe sipfietnt malysis aDd
preparation. Specifically. the Commission has requesled that the Coo:ImiU= repay
S62S,l~ to the Treasury IDd $6,283 to the prelL The I~ucst is pOUDded upc:e Ibe
Commission's vi~ on the Committee's entitlemat to mstclring f\mds, aIlepdly
excessive contributions, alleged inegularitics in press reimbwsemcuts, and otbIlr other
Commission assertions. To provide a thorough IeSpOII.$Cl, the O,,"ii1inee must ewJaatc
both the factual undapinninp end the legal basis for the allegariom

2. The Committee's former tmsun::r and present ICCOUtIf.Jmt. Scott McKcu:zic, is
divc:rted from his efforts on behalf of the Committee by the onslaught of elc:etion-yesr
efforts fur other candidates and clients.

3. Counsel for the Committee is similarly diverted. from their effort because of
election-year efforts OIl bcba1fofocher clients.

ATTAC1illEIiT _--'--/___..,---
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4. The Committee'sT~. Ms. A1J&ela Buchanan, bas been ill and unable to lllm
ha' full attention to this JnJtter.

Acc:otdi.ngIy, the Commiuee respeafully requests an additional 30 days to tcSpODd to the
audit. Because the due da%= for the submISsion is drawing near. we would app:cciate your
prompt lep!y.

Sincctcly,

~C1fr:-
John C. Martin

cc: The Hoootllhle Angela Buchanan



PATTON BOGGS, L.L.P.
2550 M STREET. N.W.

WASHINGTON. D.C. 20037-1350

(202) 457·6000

(202) 457-6032

March 31.1995

J 'ia .\1essenger

~1r. Joseph Stoltz
Audit Division
Federal Election Commission
999 E Street, N.W.
Washington. D.C. 20463

----

Dear Joe:

Re: Buchanan for PresidentIRepayment

Per our conversation, I enclose a check in the amoWlt of the $ 67.157.00 on behalf of
Buchanan for President, Inc. This sum represents payment of the amoWlts that the Committee
conceded in its Response to the Final Audit. If you have questions concerning the payment,
please contact me.

Thank you again for your continuing courtesy.

Sincerely,

~c~
John C. Martin

cc: The Honorable Angela Buchanan
Mr. Scott Mackenzie
~1s. Jane Whang (via messenger)



FEDERAL ELECTION COMMISSION
\\ "SHINe. TO(\, 0 C :()4b 1

April 4, 1995

RECEIPT FROM THE
UNITED STATES DEPARTMENT OF TREASURY

FOR A REPAYMENT OF
1992 PRESIDENTIAL PRIMARY MATCHING FUNDS

AND A PAYMENT TO
THE GENERAL FUND OF THE U. S. TREASURY

Received on APRIL 4, 1995 , from the Federal Election Commission
(by hand delivery), a check drawn on Nations Bank of D. C.
(Check #032332) in the amount of-$67,157. The check represents a
partial payment/repayment from Buchanan for President, Inc.
representing prohibited contributions ($8,166), excessive

--con~ributions--(53,359),__st:.a.led_ated checks ($200) and non
qualified campaign expenses ($5,032)

The payment/repayment should be deposited as follows:

'.r

Matching Payment Account
General Fund of the U. S. Treasury

$ 5,032
62,125

$67,157

Presented by:

for the
Federal Election Commission

Received by:

fOr the
United States Treasury
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April 4, 1995

TO:

FROM:

THROUGH:

MEMORANDUM
~

THE COMMIS~S//

JOHN c. SUIt A
STAFF DIRE T ~

ROBERT J. COS~A
ASSISTANT ST~F 01 TOR
AUDIT DIVISION

I
I

SUBJECT: REPAYMENT OF($67,157 RECEIVED FROM BUCHANAN FOR
PRESIDENT, INC.

;"-'"

,

_ Tl1_i!LbniorIlla.tionat memorandum is to advise you of a $67,157
check received from Buchanan--for-presiQeiit~lnc-=-Ttne--­

Committee). The check represents a partial repayment of the
amount recommended in the Committee's final audit report. A
breakdown of the components of the repayment is contained in the
attached receipt to the U.S. Treasury

Attached is a copy of the check, the letter which
accompanied the repayment, and the receipt showing delivery to
the Department of Treasury.

I J : Should you have any questions regarding the repayment
please contact Ray Lisi at 219-3720.

Attachments as stated

\!,HROA' TOOA." AND TO'lORRO\\
~'E~1iCAHOTO KEEPING THE PUBLIC ,"fOR'IED
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NATlONS8ANK OF D.C., N.A.
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15-120;540

STATES TREASURYIUNITED

i
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SIXTY SEVEN THOUSAND ONE HUNDRED FIFTY SEVEN AND 00/100
DOLLARS
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