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FEDERAL ELECT 10' (()\\ \U5SI()'\,

PINAL AUDIT REPORT
ON

WILDER FOR PRESIDENT COKRITTEE

EXECUTIvE SUJUlARY

Wilder for President Committee (the Committee) registered
with the Federal Election Coaaission as Wilder fer President
Exploratory Committee on March 27, 1991. The Committee was the
principal caapaign coaaittee of Governor Douglas Wilder, a
candidate for the 1992 Deaocratic presidential nomination.

The audit vas conducted pursuant to 26 u.s.c. 59038(a),
which requires the Coaaission to audit comaittees that receive
Federal funda. The Coaaitt•• received $289,027 in aatching
fund~ f~o. the u.s~ Treasury.

The findin9s of the audit vere presented to the Coaaitt••
at an exit conference held on August 11, 1992 and in the interim
audit report approved by the Co..ission on "ay 25, 1993. The
Coaaittee vas given an opportunity to respond to the findings
both after the exit conference and after receipt of the interim
audit report. The•• responses have been included in the
findings set forth in this report.

In the final audit report, the Coaaission made an initial
determination that the Committee repay the u.s. Treasury a total
of $31,058 in connection with the receipt of matching funds in
excess of the candidate'. entitle.ent, and the payaent of
non-qualified caapaign expenses~ In addition, the Commission
determined that a payaent to the u.s. Treasury of $9,184 is
required in connection with the Committee's receipt of
prohibited contributions from corporate entities and excessive
contributions fro. individuals.

The following is an overview of the findings contained In
the final audit report.

A arent Non- ualified Cam ai n Ex enses - 26 0.5.:.
S9032t9) an 11 C.F.R. S903 .2(b)(2~. The Commit~ee dld not
provide documentation to resolve 542,224 in non-qualified
campaign expenses. In the final audit report the Commission
made an initial determination that the Committee repay $12,026,
the pro-rata amount, to the U.s. Treasury.
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Matching Funds Received in Excess of Entitlement - 26
U.S.C. S9038(b)(1). The Commission made an initial
determination that the Committee repay $19,032 to the u.s.
Treasury. This determination was based on an analysis of the
Committee's Statement of Net Outstanding Campaign Obligations
and relevant receipts activity, which showed that the candidate
had received $19,032 in matchinq funds in excess of the amount
to which he was entitled.

Transactions Involving Commonwealth of Virginia - 11 C.F.R.
S9034.7(a), 11 C.P.R. S9034.7(b), 11 c.r.R. SSlOO.7(a){1)(iii)(A)
and (B). The Coaaission determined that the Committee had to pay
$30,848 to the Commonwealth of Virginia. Of that amount, $27,977
represented the difference between the lowest unrestricted and
non-discounted first class air fare and the amount actually paid
by the Coaaittee for the use of Coamonwealth aircraft. An
additional $2,871 in phone services also had to be reimbursed to
the Commonwealth.

Apparent Prohibited and Excessive Contributions - 2 u.s.c.
S441a(a)(1)(A} and 2 u.s.c. S441b(a). The Coaaittee must pay
$9,184 to the U.S. Treasury, representing the value of unresolved
corporate .contributions and unresolved excessive contributions
fro. individuals. Counsel for the Committee challenged the
Coaaission's authority to require such payments. The Commission
did not find the Committee's arquaents persuasive.

Use of Corporate Aircraft - 11 crR Sl14.9(e). The interim
report had recoaaended that, absent a deaonstration to the
contrary, the Coaaittee .ake a $6,318 payaent to the u.s.
Treasury, the a.ount representinq an apparent underpayaent for the
use of corporate aircraft. In response, the Committee provided
documentation fro. the corporations which reduced the underpayment
to an insi9nificant amount.

Misstatement of Financial Activity - 2 u.s.c. SS434(b)(1),
(2), and (4). On its disclosure reports, as initially filed, for
the period January 1, 1991, through April 30, 1992, the Committee
misstated its financial activity. The Committee filed amended
reports which corrected the misstatements.
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REPORT OF THE AUDIT DIVISION
ON THE

WILDER FOR PRESIDENT COMMITTEE

I. BacKground

A. Audit Authority

This report is based on the audit of the Wilder for
President Coaaittee (the Coaaittee). The audit is aandated by
Section 9038(a) of Title 26 of the United States Code. That
section states that Wafter each aatchin9 payment period, the
Coamission-sh-all conduct a thorough examination and audit of the
qualified caapaign expenses -of every-cand-id-ate--and _hi__$_authorized
co..ittees who received payaents under Section 9037.- Also-
Section 9039(b) of the United States Code and Section 9038.1{a)(2)
of the Co..ission's Regulations state that the Coaaission aay
conduct other exaainations and audits fro. tiae to tiae as it
deelDs necessary.

In addition to exaalnlng the receipt and use of Federal
funds, the audit seeks to deter.ine if the campaign has aaterially
co.plied with the limitations, prohibitions and disclosure
requireaents of the Federal Election Caapaign Act of 1971, as
amended.

B. Audit Coverage

The audit covered the period from the Comaittee's
inception, January 1991, through April 30, 1992. During this
period, the Coamittee reported an openinq cash balance of $ -0-,
total receipts of $802,058, total disbursements of $646,931 and
a closing cash balance on April 30, 1992 of $155,127. In
addition, a limited review of the Committee's transactions was
conducted through August 12, 1993, for purposes of determining the
Committee's remaining matching fund entitlement based on its
financial position.

c. Campaign Organization

The Committee registered with the Federal Election
Commission on March 27, 1991 as Wilder for President Exploratory
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Committee. An amended Statement of Organization was filed on
September 27, 1991 changing the name to the Wilder for President
Committee. The Treasurer of the Committee during the period
covered by the audit was Mark R. Warner. The current Treasurer is
Mark R. Warner.

During the period audited, the campaign established an
office in New Hampshire in addition to its national headquarters
located in Fairfax, VA (initially located in Alexandria,
Virginia). The Committee's currpot offices are located in
Washington, D.C.

To handle its financial activity, the campaign used one
bank account. The Committee made approximately 546 disbursements.
Approximately 2,741 contributions were received from 2,669
persons. These contributions totaled approximately $532,000.

In addition to contributions, the campaign received
$289,027 in matching funds from the United States Treasury. This
represents approximately 2\ of the $13,810,000 maximum entitlement
that any candidate could receive. The candidate was determined
eligible to receive matching funds on November 27, 1991. To date,
~he campaign has made a total of two aatchin9 fund requests
totaling -$297,252. The Commission has certified 97.2' of the
requested amount. For matching fund purposes, the Coaaission
determined that Governor Wilder'S candidacy ended January 8, 1992.
This deteraination was based on a public statement made by the
candidate. The campaign received one aatching fund payaent after
January 8, 1992, based on the financial condition pr@sented in the
Committee's Statement of Net Outstanding Campaign Obligations
(see Finding III.A.).

Attachaent 1 to this report is a copy of the
Commission's .ost recent Report on Financial Activity for this
campaign. The amounts shown are as reported to the Coaaission by
the campaign.

D. Audit Scope and Procedures

In addition to a review of the qualified and
non-qualified campaign expenses incurred by the campaign (see
Finding III.C.), the audit covered the following general
categories:

1. The receipt of contributions or loans in excess of
the statuto=y limitatlons see Finding II.A.);

2. the receipt of con~ributions frem prohibited
sources, such as those from corporations or labor
organizatlO:1S {see Finding I I .B. );

3. proper disclosure of contributions from
individuals, political committees and other
entities, to lnclude the itemization of
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contributions when required, as well as, "the
completeness and accuracy of the information
disclosed;

4. proper disclosure of disbursements including the
itemization of disbursements when required, as well
as, the completeness and accuracy of the
information disclosed;

5. proper disclosure of campaign debts and
obligations;

6. the accuracy of total reported receipts,
disburse.ents and cash balances as co.pared to
campaign bank records (see Finding II.C.);

7. adequate recordkeepinq for campaign transactions
(see Finding 11.0.);

8. accuracy of the Statement of Net Outstanding
Caapaign Obligations filed by the campaign to
disclose its financial condition and establish
continuing aatching fund entitlement (see Findings
I -I I -. A .. and D..);

9. the caapaiqn's compliance with spending
limitations; and

10. other audit procedures that were deeaed necessary
in the situation.

In addition, on April 21, 1992, the Audit staff
conducted an inventory of the Committee's records to determine if
they were aaterially coaplete and in an auditable condition. A
letter dated May 5, 1992, notified the Coaaittee that records
pertaining to several areas of the pending audit were not made
available for review. Furthermore, the letter inforaed the
Committee that if at the conclusion of a 30 day period ending June
8, 1992, the items listed on the letter had not been prOVided, the
Commission would issue subpoenas for the production of those
records. Records provided in response to our May 5, 1992 request
were deemed sufficient to commence fieldwork.

At the entrance conference on June 12, 1992, the Audit
staff informed the Committee that a request would be made to the
Office of General Counsel for subpoenas to be issued to the
Treasurer of Virginia, for the production of detailed invoices
related to all payments made to the Treasurer of Virginia (see
Attachment 5) by the Committee and records relating to all amounts

l ___ Page 5 I 4/21,/94



4

still owed to the Treasurer of Virginia; and to its direct mail
vendor for the production of all mail code definitions associated
with direct mailings.!/

The subpoena to the Treasurer of Virginia, Eddie N.
Moore, Jr., was approved by the Commission on July 7, 1992, and
delivered on July 10, 1992. In Mr. Moore's response, dated July
29, 1992, he stated that he did not have in his possession any of
the subpoenaed documents.

On the 21st and ~4th of July 1992, the Audit staff
delivered written requests to the Committee for two missing
contributor checks and detailed documentation supporting a $1,000
credit card transaction at the Jefferson Botel. The Committee was
afforded 10 working days to respond. Despite positive assurances,
no documentation was provided for review and the subpoena process
was initiated by the Audit staff on August 11, 1992.

In a memorandum dated August 24, 1992, the Office of
General Counsel recommended that the subpoena previously issued to
the Treasurer of Virginia be redirected to the Commonwealth of
Virginia and Governor Wilder as its agent. The redirected
subpoena would contain a aore detailed request for documentation
wh1-ch should aid the Commonwealth in locating the docuaents.

In addition, the August 24th aemorandua requested
approval of two additional subpoenas; the first to Nations Bank to
produce the two contributor checks deposited by the Coaaittee2/,
and the second to the Jefferson Hotel for the production of the
credit card documentation mentioned above.l/

The Commission approved the subpoenas on August 28,
1992.

The following is a chronolo9Y of events that occurred
subsequent to the Commission's action of August 28, 1992.

November 19 and 20, 1992 - the Audit Division received
documentation, submitted by the CO&mittee through the Office of
General Counsel, relevant to reimbursements for use of the
Governor's office telephones and a state employee's salary.

!/ The mail code definitions were provided by the ~~mmlttee on
June 18, 1992, and the subpoena was not issue~ ~: ~he direct
mail vendor.

~/ The contributor checks were provided by the Commlttee on
August 25, 1992, and the subpoena to Nations 3a~" ~as not
issued.

A response from the Jefferson Hotel was recelved by the
Comm iss ion 0 n 0 c to be r 1, 1992 .

Page 6 I 4/21:"94



5

November 24, 1992 - the Audit Division notified the
Counsel's office that salary documentation was sufficient,
however, the documentation for the telephone payment was
incomplete.

December 1S t 1992 - the Commission approved the filing
of a civil suit for subpoena enforcement. Prior to such filing,
the Commission granted the Committee 10 days to produce the
requested documentation.

December 21, 1992 - the Committee made available
additional documentation which supplemented its previous
submission with respect to use of phones, as well as documentation
which supported certain credit card charges.

January 8, 1993 - the Committee made available, for the
first time, official flight logs for use of the State of Virginia
airplane.

Documentation received in response to the various
subpoenas was deter.ined to be aaterially complete.

Unless specifically discussed below, no material
non-compliance was detected. It should be noted that the
Commission may pursue further any of the matters discussed in this
report in an enforce.ent action.

II. Findings and Recoaaendations - Non-repayment Matters

Introduction to Findings

In light of an October 22, 1993 decision by the Court of
Appeals for the D.C. Circuit in FEC v. NRA Political Victory Fund,
et a1., the Commission reconsidered the interim audit report and
votea-for its approval on Noveaber 9, 1993. As a result of this
action, the Coaaittee vas afforded an additional 30 days to
supplement its earlier response received on August 12, 1993. On
December 13, 1993, a supplemental response to the interia audit
report was received which, along with the earlier response, was
considered when this report was prepared.

A. Apparent Excessive Contributions

Section 441a(a)11)tA) of Title 2 of the United States
Code states that no person shall make contributions to any
candidate and his authorized political committees with respect to
any election for Federal office which, in the aggrega~e, exceed
Sl,OOO~

Section 103.3(b)(3) of Title 11 of the Code of Federal
Regulations states, in part, that contributions which on their
face exceed the contribution limitations set forth in 11 CFR

I 110.1 and contributions which do not appear to be excessive onl.... t_heir face, but which ::::e:, t~:2::::ribution limit set forth in
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11 erR 110.1 when aggregated with other contributions from the
same contributor may be either deposited into a campaign
depository under 11 erR l03.3tA) or returned to the contributor.
If any such contribution is deposited, the treasurer may request
reattribution of the contribution by the contributor in accordance
with 11 erR 110.1(k). If reattribution is not obtained, the
treasurer shall, within sixty days of the treasurer's receipt of
the contribution, refund the contribution to the contributor.

Section 110.1(k)(3) of Title 11 of the Code of Federal
Regulations states, in part, that if a contribution to a candidate
or political comaittee, either on its face or when aggregated with
other contributions from the same contributor, exceeds the
limitation on contributions set forth in 11 erR 110.1(b), the
treasurer of the recipient political committee may ask the
contributor whether the contribution was intended to be a joint
contribution by aore than one person.

A contribution shall be considered to be reattributed to
another contributor if within sixty days from the date of the
treasurer's receipt of the contribution, the contributors prOVide
the treasurer with a written reattribution of the contribution,
which is signed by each contributor, and which indicates the
amount to be attributed to each contributor if equal attribution
is not intended.

Finally, Sections 110.1(1)(3) and (5) of Title 11 of the
Code of Federal Regulations state, in part, that if a political
committee receives a written reattribution of a contribution to a
different contributor, the treasurer shall retain the written
reattribution signed by each contributor as required by 11 eFR
110.1(k). If a political coaaittee does not retain the written
records concerninq reattribution, the reattribution shall not be
effective and the original attribution shall control .

The Commission notified the Coaaittee by letter dated
June 2, 1992, that a sampling technique would be used to identify
the dollar amount of excessive contributions received by the
Committee. The letter states, in part, Commission regulations
provide 60 days in which to seek reattribution, redesignation or
refund of excessive contributions (see 11 erR l03.3(b)(1) and
(2)). The Comaission will no longer recognize any untimely
refunds, redesignations or reattributions made more than 60 days
follo~ing a candidate's date of ineligibility or after the date of
receipt of this letter, whichever is later. Excessive
con~r:cutions resolved by the committees outside these tlme
perlods will nct be considered mitigated violatlons. rhe
Committee received the let~er June 8, 1992.

The Audit staff's review of contributions rece:ved from
individuals identified 55,200 in excessive contributions involving
five contributors (see Attachment 2). As of August 11, 1992 (date
of ex:t conference), the Audit staff determined that no refunds or
reattributions were made regarding these excessive contributions.

Page 8, 4/21,/94
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The Committee did not establish a separate account for
handling possible excessive contributions; however, the amount of
cash maintained on a monthly basis by the Committee in its bank
account was greater than the cumulative total of the excessive
contributions deposited (see 11 CFR Sl03.3{b){4)).

At the exit conference the Audit staff presented the
Committee with a schedule of the apparent excessive
contributions. The Coaaittee official acknowledged the receipt of
the schedule and stated that Committee personnel would review the
apparent errors and attempt to resolve the situation as deemed
necessary.

In the interia audit report, the Audit staff recommended
that the Committee either:

•

o

demonstrate that the contributions discussed above are
not excessive; or

make a payment to the United States Treasury in the
amount of $5,200, representing the total dollar value of
the unresolved excessive contributions.

In response to the interim audit report Counsel for the
Committee states:

The Coaaittee disputes the Audit
Division's recoaaendation that it .ake
pay.ent to the United States Treasury for
any excessive contribution.

Counsel further states that assuaing
arguendo that the Coaaittee did accept
excessive contributions, the Committee
challenges the Coaaission's authority to
require payment of unresolved excessive
contributions to the United States
Treasury. Contributions deemed excessive
are not subject to the repayment
provisions of the Presidential Primary
Matching Fund regulations. In fact, in a
letter to the Coamittee dated June 2,
1992, the Commission apparently
recognizes that it is without the legal
authority to require campaign committees
to make such payments to the United
States Treasury, noting that it will
request that unresolved contributions be
paid to the United States Treasury.

To the extent that the Committee may have
inadvertently accepted excessive
contributions, the Committee should be
permitted to refund such contributions to

Page 9 I 4/21/94
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the respective contributors, with the
expressed understanding that any such
refunds will be recognized as documented,
qualified campaign expenses by the
Commission.

.~

I
I
I
I
1
I
i
I

t

Finally, the Committee requests that the
Audit Division recommendation that the
Committee pay to th~ United States
Treasury $5,200, representing the total
dollar value of the unresolved excessive
contributions be deleted.

The Committee has not co.plied with the above stated
recommendation. Arguments submitted questioning the Commission's
authority to require a payment are not persuasive; therefore, a
payment ($5,200) to the United States Treasury is warranted.
Further, the Audit staff has recognized this recommended payment
as a qualified campaign expense, and as such, included this amount
on the NOCO statement (see Finding III.A.). Finally, should the
Committee make refunds to these contributors, the a.aunt will not
be considered a qualified campaign expense.

Recommendation Ii

The Audit Division recommends that the Commission determine
that the Committee make a payment in the amount of $5,200 to the
United States Treasury.

B. Apparent Prohibited Contributions

Section 441b(a) of Title 2 of the United States Code
states, in part, that it is unlawful for any national bank or any
corporation organized by authority of any law of Congress to make
a contribution or expenditure in connection with any election to
any political office or for any corporation whatever, or labor
organization, to make a contribution or expenditure in connection
with any election to federal office and that it is unlawful for
any candidate, political committee or any other person to
knowingly accept or receive any contribution prohibited by this
section.

The Commission notified the Committee by letter dated
June 2, :992, that a sampling technique would be used to identify
the dollar amount of prohibited contributions received by the
Committee. The letter states, in part, Commission regu:ations
prOVide 30 days in which to refund contributions which appear t8
be pro h i bit e d {s e e 11 CF R 1 0 3 . 3 i b '\ ( 1) and (2) \. The Co mm iss 1 0;;

will no longer recognize any untimely refunds made more than 60
days following a candidate's date of ineligibility or after the
date of the receipt of this letter, whichever is later.
Prohibited contributions resolved by the committees outside these
time periods will not be considered mitigated violations. The
Committee received the letter June 8, 1992.

Page 10, 4 121/94
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The Audit staff reviewed contributions received from
individuals on a sample basis. Our review identified three
apparent prohibited contributions, involving three contributors,
totaling $1,500 {see Attachment 3}. The sample projected that the
total dollar value of unresolved prohibited contributions in the
population was $3,984. As of August 11, 1992 (date of exit
conference~, the Audit staff determined that no refunds were made
regarding these prohibited contributions.

The Committee did not establish a separate account for
handling possible prohibited contributions; however, the amount of
ending cash on hand reported by the Committee on its monthly
disclosure reports was greater than the cumulative total of the
prohibited contributions deposited (see 11 CFR Sl03.3(b}(4).

At the exit conference the Audit staff presented the
Committee with a schedule of apparent prohibited contributions.
The Committee acknowledged receipt of the schedule and stated that
personnel would review the apparent errors and attempt to resolve
the situation as deemed necessary.

In the interim audit report, the Audit staff recommended
that the Committee either:

o

o

deaonstrate that the contributions discussed above are
not prohibited; or

make a payment to the United States Treasury in the
amount of $3,984, representing the projected dollar
amount the unresolved prohibited contributions.

In response to the interim audit report Counsel for the
Committee states:

The Committee disputes the Audit
Division's recommendation that it make
payment to the United States Treasury for
any prohibited contribution.

Counsel further states that assuming
arguendo that the Committee did accept
prohibited contributions, the Committee
challenges the Commission's authority to
require payment of unresolved prohibited
contributions to the United States
Treasury. Contributions deemed
prohibited are not subject to the
repayment prOVisions of the Presidential
Primary Matching Fund regulations. In
fact, in a letter to the Committee dated
June 2, 1992, the Commission apparently
recognizes that it is without the legal
authority to require campaign committees
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To the extent that the Committee may have
inadvertently accepted prohibited
contributions, the Committee should be
permitted to refund such contributions to
the respective contributors, with the
expressed understanding that any such
refunds will be recognized as documented,
qualified caapaign expenses by the
Committee. The Committee requests that
the Audit Division recommendation that
the Committee pay to the United States
Treasury $3,984, representing the total
dollar value of the unresolved prohibited
contributions be deleted.

Finally, the Committee states,

-DTheAudit Division's preliminary finding
identifies unresolved excessive
contributions in the amount of $5,200.00.
The Interia Audit notes that the
$5,200.00 represent{sJ the total dollar
value of the unresolved excessive
contributions. In order to reach this
conclusion, the Audit Division obviously
reviewed all the contributions received
by the Coamittee. This exaaination
should have enabled the Audit Division to
make a preliainary deteraination
regarding the total dollar value of any
unresolved prohibited contributions as
well. Instead, for some unexplained
reason, the Audit Division identified
several unresolved prohibited
contributions and used a sampling method
to project a dollar amount representing
unresolved prohibited contributions.
After having examined all the
contributions, there is no rationale for
the Audit Divislcn utilizing a sampling
method to project prohibited
contributions instead of calculating the
total dollar amount. It is the position
of the Committee that if the Audit is to
contain amounts representing unresolved
prohibited contributions, the Audit
Division, having already reviewed all the
contributions, should be required to
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present a total dollar amount and not a
projected amount."

It should be noted that the Audit staff did not review
all contributions on a 100\ basis. Two separate reviews were
performed to determine the amount of excessive contributions (see
Finding II.A.). Certain contributions were tested on a sample
basis, while other contributions were tested on a 100\ basis.
Conversely, a sample review was performed to project the value of
prohibited contributions received by the Committee. The
Committee's position is incorrect.

The Committee has not complied with the above stated
recommendation. Arguaents subaitted questioning the Commission's
authority to require a payment are not persuasive; therefore, a
pa}~ent ($3,984) to the United States Treasury is warranted.
Further, the Audit staff has recognized this recoaaended payment
as a qualified campaign expense, and as such, included this
payment on the NOCO statement (see Finding III.A.). Finally,
should the Committee make refunds to these contributors, the
amount will not be considered a qualified campaign expense.

~eco..endation 12

The Audit Division recommends that the Commission determine
that the Committee aake a payaent in the amount of $3,984 to the
United States Treasury.

c. Misstateaent of Financial Activity

Sections 434(b)(1), (2) and (4) of Title 2 of the United
States Code state, in relevant part, that each report shall
disclose the amount of cash on hand at the beginning of the
reporting period and the total amount of all receipts and
disbursements durinq the reporting period and the calendar year.

The Audit staff's reconciliation of the Coamittee's
reported activity to its bank activity for the period January 1,
1991 through April 30, 1992, revealed the following misstatements:

1. Receipts

The Committee's reported receipts of 5802,058 were
understated by a net amount of $19,557.

The understatement of receipts was the net result
of unreported receipts totaling $23,106; understated unltemized
receipts of $326; contributor checks returned for "ncn sufficient
funds" totaling 52,850 for which no adjustment was made to
:eported receipts; overstated receipts from individuals totaling
S~:S; and an unexplained reconciling item of 5250.
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2. Disbursements

The Committee's reported disbursements of $646,931
were understated by a net amount of $5,157.

The understatement of disbursements was a net
result of unreported disbursements totaling $4,543 and
miscellaneous reporting errors totaling $614.

3. Ending Balance

The Committee's reported ending cash balance at
April 30, 1992 of $155,127 was understated by $14,400, a net
result of the receipt and disbursements misstatements noted above.
The correct ending cash balance at April 30, 1992 was $169,527.

At the exit conference the Audit staff presented
the Committee with schedules that detailed the components of the
receipts and disbursements misstatements. The Committee stated
that amended reports were in the process of being prepared and
that a response to the misstatements will be submitted in a timely
lIlanner.!/

In the interim audit report; the Audit staff recommended
that the Committee file amended reports to correct the
aisstateaents discussed above.

On August 12, 1993, the Coaaittee filed amended
disclosure reports that materially corrected the reporting
problems noted.

D. Transactions Involving Coaaonwealth of Virginia

Introduction

During calendar years 1991 and 1992, the Committee was
invoiced by the Office of the Governor, Coamonwealth of Virginia
(the Commonwealth) for goods/services provided, including the use
of (1) an airplane and a helicopterS/, (2} telephones, (3) credit
card, and (4) labor and equipment/facilities. The Commonwealth
billed approximately $70,730 and received payment.

~I The Committee submitted an amendment t~ lts July monthly
report which corrected a portion of the m:sstatement noted
for disbursements.

~/ The use of the helicopter was provlded by the Virglnia
Department of State Police.
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1. Use of the Airplane and Helicopter

Section 9034.7(a) of Title 11 of the Code of
Federal Regulations states that notwithstanding the provlslons of
11 eFR part 106, expenditures for travel relating to the campaign
of a candidate seeking nomination for election to the office of
President by any individual, including a candidate, shall,
pursuant to the provisions of 11 erR 9034.7(b), be qualified
campaign expenses and be reported by the candidate's authorized
committee(s) as expenditures.

Section 9034.7(b)(1) through (5) of Title 11 of the
Code of Federal Regulations states for a trip which is entirely
campaign-related, the total cost of the trip shall be a qualified
campaign expense and a reportable expenditure.

For a trip which includes campaign-related and
non-campaign related stops, that portion of the cost of the trip
allocable to campaign activity shall be a qualified campaign
expense and a reportable expenditure. Such portion shall be
determined by calculating what the trip would have cost fro. the
point of origin of the trip to the first campaign-related stop and
from that stop through each subsequent campaign-related stop, back
to the point -of origin. If any campaign activity, other than
incidental contacts, is conducted at a stop, that stop shall be
considered caapaign related.

For each trip, an itinerary shall be prepared and
such itinerary shall be made available for Coaaission inspection.

For trips by governaent conveyance or by charter, a
list of all passengers on such trip, along with a designation of
which passengers are and which are not campai9n-related, shall be
made available for Coaaission inspection.

If any individual, including a candidate, uses
government conveyance or accoamodations paid for by a governaent
entity for campaign-related travel, the candidate's authorized
committee shall pay the appropriate government entity an amount
equal to the first class commercial air fare plus the cost of
other services, in the case of travel to a city served by a
regularly scheduled commercial service; or the commercial charter
rate plus the cost of other services, in the case of travel to a
city not served by a regularly scheduled commercial service.

Also, 11 C.F.R. SSlOO."7(a)(l)(iiii{A) and \8'
define the term ftanything of value" (referring to contribution) to
include all in-kind contributions. Unless specifically exempted
under 11 eFR lOO.7(b), the provision of any goods or services
without charge or at a charge which is less than the usual and
normal charge for such goods or services is a contribution.
Examples of such goods or services include, but are not limited
to: securities, facillties, equipment, supplies, personnel,
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advertising services, membership lists, and mailing lists. If
goods or services are provided at less than the usual and normal
charge, the amount of the in-kind contribution is the difference
between the usual and normal charge for the goods or services at
the time of the contribution and the amount charged the political
committee. For purposes of 11 CFR lOO.7(a)(1)(iii){A),"usual and
normal charge" for goods means the price of those goods in the
market from which they ordinarily would have been purchased at the
time of the contribution; and usual and normal charge for any
services, other than those provided by an unpaid volunteer, means
the hourly or piecework charge for the services at a commercially
reasonable rate prevailing at the time the services were rendered.

The candidate, frequently accompanied by staff and
media personnel, made campaign trips on the Commonwealth's
airplane, a Cessna Model 5550. The Committee was billed at a rate
of $625 per flight hour plus pilots' expenses, landing fees, etc.
virtually all flight destinations were cities served by regularly
scheduled commercial service. Thus, in accordance with 11 C.F.R.
S9034.7(b)(S), the Committee was required to reimburse the
Commonwealth the first class co..ercial airfare plus the cost of
other services.

As discussed at Section 1.0., written requests and
subpoenas were issued in an effort to obtain all re~ords related
to usage of the airplane and the helicopter. All records
requested had not been received as of October 28, 1992.

The Coaaittee did however provide (1) invoices
which were annotated to include the identification of the
passengers who apparently were on the airplane (in at least one
instance, one passenger was not listed for a trip), (2) a typed
flight itinerary (3) photocopies of billings issued by the
Committee to the media, and (4) photocopies of reimbursement
cheCKS received. Records related to the coaputation of the
amounts billed by the Commonwealth, the formal passenger manifest,
and a complete accounting of all campaign related trips (in whole
or in part) had not been provided by the Coamonwealth.

As previously stated, on December 15, 1992, the
Commission authorized the Office of General Counsel to file a
civil suit against the Commonwealth for subpoena enforcement.
Prior to filing, the Commonwealth was granted ten days to comply
with the subpoena. The Audit staff received, from the Office of
General Counsel, the Commonwealth's response on January 8, 1993.
Included in the response were copies of flight log informaticn for
use of the Commonwealth's plane, despite repeated allegations that
the documents responsive to the subpoena had been previously
forwarded to the Audit staff as part of the presidentlal audlt
process and/or did not exist.

The Audit staff analyzed the information in hand in
an effort to determine if the 5625 per hour charge equated to
first class airfare. Based on our analysis of 54 trip legs (1;
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complete trips}, the Commonwealth "underbilled" the Co••ittee by
approximately $25,847. Further, the Audit staff identified two
campaign-related trips (November 20, 1991 and December 4, 1991)
for which no flight logs were made available for reviewQ

In the interim audit report, the Audit staff
recommended that the Committee:

o

o

o

provide flight log information generated by the
Commonwealth for campaign-related trips on the two dates
noted above;

demonstrate that the Commonwealth did not underbill the
Committee in the amount of $25,847; or

make a payment to the Commonwealth in the amount of
$25,847.

Further recommendations will be forthcoming.

In response to the interi. audit report, Counsel
for the Committee disputes the Audit Division's recommendation
that it aake a payaent to the Coamonwealth of Virginia for the
amount determined to be underbilled.

Counsel states f in relevant part, that:

"the Coaaittee used the Coaaonwealth of
Virginia's plane for campaign-related travel
on several occasions. As required by the
Coaaonwea1th, Wilder for President reiabursed
the Coamonwealth of Virginia at the rate of
$625.00 per hour of plane use plus pilot and
miscellaneous expenses. Due to a conflict
between federal and state methods for
calculating reiaburseaents in connection with
the use of Coaaonwealth aircraft, the Audit
Division preliminarily concluded that the
Committee must pay the Commonwealth of
Virginia an additional $25,841.04 for the use
of the state plane. The Committee disputes
the Audit Division's position that the
Committee pay the Commonwealth of Virginia an
additional $25,847.04. The Audit Division's
underlying analysis and calculations are
flawed. Therefore, ~he alleged repayable
amount of $25,847.04 pursuant to federal
regulations is erroneous for various reasons.

The Committee disputes the Audit Division'S
payment amount of $25,847.04 based upon its
use of the General Services Administration
first-class airfare. The Audit Division used
General Services Administration's first class
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airfare as the standard first class airfare to
determine the cost per leg. The Regulations
do not dictate that first class airfare be
based on GSA's determination of first class
airfare. The Regulations only require that
payment be made to the appropriate government
entity in the a.ount equal to the coaaercial
first class airfare. In fact, there is no
standard first class airfare. On any given
day, different travel agencies and airlines
might provide various first-class commercial
airfares. Accordingly, there were most likely
other first-class airfares lower than GSA's
first class airfare for each particular
flight. Therefore, because the first-class
airfares that the Audit Division used were not
determinative first-class airfares, the
alleged repayable amount is highly
questionable.

In addition, the Coaaittee strongly objects to
the Audit Division's inclusion of the costs of
flights which contained no campaign-related
passengers. The Audit Division erroneously
included-in its calculations the costs of
flights which are not subject to payment by
the Coaaittee under the Requlations. The
Audit Division included in its calculations
flights which contained only the pilot and no
caapaiqn-related passengers .• (sic) In these
instances, the state plane was sent froa
Rich.ond to another city to pick-Up Governor
Wilder or returned fro. another city to
Richmond without any campaign-related
staff .. (sic) However, such flight is not a
reimbursable flight pursuant to the
Regulations because the flight did not contain
any campaign-related passengers. The
Regulations at 11 C.F.R. 9034.7 clearly state
that 'if any individual, including a
candidate, uses government conveyance or
accommodations paid for by a government
entity .. ' then the candidate'{sic) committee
must pay the appropriate government entity an
amount equal to the first class commercial
airfare plus the cost of other services.' The
language 'any individual' clearly does not
include the pilot or crew cf a plane. In the
instant cases, these were the only individuals
present on the plane.

In analogous situations, the Audit Division
does not require payment for flights like
these. For example, when a committee uses
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corporate aircraft, a committee is not
required to pay the corporation for the return
flight to its origin if the plane is not
carrying any campaign-related staff.
Similarly, the Committee in the instant cases
is not required under federal law to reimburse
the government entity for flights which do not
contain any individuals on campaign-related
business. The Committee reimbursed the
Commonwealth of Virginia for such flights
pursua~t to state policy. However, simply
because the Committee makes an expenditure in
connection with a state requirement does not
per.it the FEe to include such flights in its
calculations when such flights clearly are not
subject to the federal election law. The
Audit Division would like to ignore the
Committee's state reimbursement aethod in
connection with campaign-related travel in all
other instances. Yet in this instance it
would like to adopt state policy when state
policy requires reimbursement and federal
election law requires none. The FEe cannot
s~~ectively apply different standards for its
own benefit ... Most importantly, reqardless of
state policy, the Regulations, as well as past
Coaaission practice, prohibit the Commission
from requirin9 payaent for the costs of such
flights. Accordingly, the following flights
should not be included in the FEe's $25,874.04
(sic) fiqure::(sic)

7/14/91 JF~ to Rich.ond, VA·* S384.00
7/21/91 Richmond, VA to JFK** $384.00
7/27/93(sic) Richmond, VA to Washington, D.C. $325.00

10/19/91 Rich.and, VA to San Antonio, TX $826.00
11/08/91 Richmond, VA to Washington, D.C. $325.00

** This leg of the flight was not
caapaign-related. Specifically, the July 14,
1991 New YorkjRichmond leg was not
campaign-related. Neither the Governor, nor any
other campaign-related staff returned on the
plane to Richmond. Governor Wilder went on to
his vacation. Similarly, the Richmond-JFK leg on
July 21, 1991 was not campaign-related. The
plane was sent to New York to pick-up the
Governor. By including these two legs, the Audit
Division is in direct contradiction to the
Regulations and the Audit Division's practice,
including non-campaign-related flights.
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The Interim Audit Report also inaccurately
stated that the Committee failed to provide
certain flight information to the FEe. The
Committee strongly disagrees with this
statement. The Committee continually
forwarded all records in its possession
relating to use of the Commonwealth plane to
the Commission. The Coaaittee was unable to
provide the Commission with documents which
were not in its possession. The Committee
never asserted that the Co..onwealth did not
possess information related to the use of the
Coaaonvealth plane. The Coaaittee stated only
that the Committee did not possess such
inforaation and, therefore, vas unable to
forward that information to the FEe.

The Audit Division also requested copies of
flight logs for November 20, 1991 and December
4, 1991. Flight 1098 for November 20, 1991
and December 4, 1991 were included in
docu.ents previously provided to the Audit
Division. w (Eaphasis in original).

It should be noted that the airfare information,
provided by General Services Adainistration, is selected
by utilizing the date of the trip. The date is entered into its
computer progcaa6/ which selects and prints the available
airfares for those carriers prOViding first class commercial
service on the date of the trip. The Audit staff selected the
lowest unrestricted and non-discounted first class airfare.
Counsel's argument that the airfares selected are *not
deterainative first-class airfares· is, in the opinion of the
Audit staff, not persuasive. The Coaaittee did not submit any
documentation in support of its arguaent. Counsel merely
states, "there were most likely other first-class airfares lower
than GSA's first class airfare for each particular flight.·

It should be noted that when the regulation
concerning the use of corporate aricraft was adopted in 1976,
prior to the deregulation of the airline industry, there was
little price variation between carriers for a given trip.
Subsequently, in February 1983 a similar regulation concerning the
candidate'S use of government conveyance was adopted.

!/ Passenger Interline Pricing/Prorate System compiled by
the Ai:line Tariff P~blishing Company based at Dulles
!nternatlonal Airport
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The Committee is suggesting that a lower
(discounted) first class airfare should be used rather than the
lowest non-discounted and unrestricted first class airfare.7/ It is
the opinion of the Audit staff that the Committee's position is
not a reasonable interpretation of the intent of the regulation
given that the service provided is not subject to the
pre-established routes and schedules of commercial carriers.

In the interim audit report, the Audit staff
charged an equivalent of one first-class airfare in instances
where the Commonwealth's plane traveled, without passengers,
to/from a campaign-related event. Counsel's argument that th@
Committee reimbursed the Commonwealth for the these flights
pursuant to state policy and such expenditures do "not per.it
the FEC to include such flights in its calculations when such
fliqhts clearly are not subject to federal election law" is
incorrect. In accordance with 11 C.F.R. 9034.7(a), any
expenditures made for travel relating to the campaign of a
candidate seeking nomination for election to the office of
President, shall, pursuant to the provisions of 11 C.F.R.
9034.7(b), be qualified expenses and be reported by the
candidate's authorized committee(s). Thus, the flights,
corresponding reimbursements, and all supportin9 docuaentation
-ar~ SUbject to-federal election law and, accordingly, were
reviewed by the Audit staff.

Nonetheless, the Audit staff has removed the five
legs in question from its analysis for various reasons, which
reduced the amount underbilled from $25,847 (interim audit
report) to $25,414 (see Attachaent 4).

The Audit staff deter.ined that the July 14, 1991
and July 21. 1991 trips (Richmond to New York to Richmond) were
not campaign-related. See discussion at Finding III.C.4 ..

The July 27, 1991 and November 8, 1991 legs
(Richmond to Washington, D.C.) were flights by the
Commonwealth'S plane (empty) to provide the Governor with
transportation back to Richmond or onto another campaign-related
event. The Audit staff determined that the difference between
the amount reimbursed by the Committee and the correct billable
amount calculated by the Audit staff is minimal. Therefore, the
:egs and associated costs were removed from our analysis.

2/ The airfare information provided by General Services
Administration Transportation Audit Division ccntains first class
airfares with no accompanying provisions and/or conditions (code
F~. It also contains lower firs~ class airfares for night travel
(code FN', and other disccunted and/or restricted service (code
F9, F2S, etc .. ).
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The Richmond to San Antonio leg on October 19,
1991 was also removed from our analysis. In this instance the
Governor was in San Antonio, TX for a campaign-related event.
The Commonwealth's plane traveled (empty> from Richmond to San
Antonio to provide transportation for the Governor and other
campaign-related individuals back to Richmond. However,
according to Counsel, the state policy requires the Committee to
reimburse the state for the initial leg (Richmond to San
Antonio). The flight log provided by the Commonwealth indicates
4.1 flight hours recorded for this leg, therefore, the Committee
should have reimbursed the Commonwealth for $2,563 (4.1 hours x
$625 per hour). There was no evidence of a billing by the
Commonwealth nor a reimburseaent by the Committee.

As a result, the Committee must reimburse the
Commonwealth $2,563.

As stated above, the Audit staff's requests for
documentation were routinely delayed throu9hout the audit
process. See discussion at Section 1.0. It should be noted
that the Committee never asserted that the "official fliqht
logs- were not in the possession of the Commonwealth. However,
couns,~_ ~or the Committee did state that an "itinerary· and
"manifest" dId not exist.

Further, Counsel arques that the flight logs for
November 20, 1991 and Deceaber 4, 1991 were included in
docu.ents previously provided to the Audit Division. The
Commonwealth's subaission of fliqht logs on January 8, 1993 did
not include these fliqht 109S. The flight logs were received by
the Audit staff in the Coaaittee's response dated Deceaber 13,
1993.

The Coamittee has not complied with the above
stated recommendation. Therefore, it remains the opinion of the
Audit staff that the Coaaittee should be required to reimburse
the Commonwealth of Virginia $27,977 ($25,414 + $2,563).

Recommendation 13

The Audit Division recommends that the Commlssion determine
that the Committee reimburse the Commonwealth of Virginia
$27,977.

2. Telephone and Credit Card Usage

The Committee paid the Treasurer of Virgi~ia $5,000 for
use of the Governor's office phone lines, and $4,853 for
reimbursement of travel expenses charged on a credit card. The
only information provided related to the phone reimbursement was
an invoice from the Office of the Governor, dated December 31,
1991, with the following description "Use of Governor's Office
phone lines by Wilder for President campaign.~ No photocopies of
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phone bills or other documents were made available to show when
the calls were made, the charges for the calls and the itemization
of campaign V5. non campaign-related calls.

A Committee representative stated that the Governor did
not wish to make available the telephone numbers called.

On November 20, 1992, the Audit Division received, from
the Office of General Counsel, the Committee's supple.ental
response to the subpoenas. The response included a typed
worksheet that recaps categories of cost (i.e., Monthly Recurring
Charges, Scats, Toll Calls, Other Charges, and Message
units/Extended Area). The amounts contained on the worksheets are
8upported by copies of monthly ·Coaaonwealth of Virginia 
Interagency Transfer Invoice for Telephone Service-, which detail
the same categories of cost that appear on the worksheets.

The Committee uses the average cost of scats, toll
calls, other charges, and message units/extended area for a 4
aonth period (August 28, 1991 through December 28, 1991) it
considers the "campai9n period- and compares it to the average
cost of siailar charges for a 6 month period (3anuary 28, 1991
through July 27, 1991) which precedes the "caapaigD period ft

• The
Committee then takes the average increase of each category,
multiples it by 4, and arrives at the cost the Coaaittee should
reiaburse the Coaaonwealth, for use of phones.

The calculation is deficient for a number of reasons:

billing inforaation for the period July 28, 1991
through August 27, 1991 is missing, and not used in
the Committee'S analysis.

billing information for the period Deceaber 29, 1991
through January 27, 1992 is missing, and not used in
the Committee'S analysis.

the Committee considers the ·campaign period" to be
August 28, 1991 to December 28, 1991. However, the
Candidate's exploratory committee registered in March
1991 and the campaign ended in January 1992 (the
Candidate's 001 is 1/8/92). Further, an apparent one
time charge ("other charges" September 1991 at
S2,535) could be a direct charge to the Committee
because it appears to be for some increased level of
activity, possibly addltiona: :elephone lines.

the Committee did not include :n its analysis any
charge or average charge fer the cost of the "Monthly
Recurring Charges", which under its analysis would
increase the amount due the Commonwealth of Virginia
by approximately $1,200.
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the Committee did not include in its analysis any
charge or average charge for Federal, State, or local
taxes normally associated with monthly telephone COSt4

The Committee submitted additional documentation on
December 21, 1992. Specifically, the Committee submitted typed
worksheets and copies of monthly "Commonwealth of Virginia 
Interagency Transfer Invoice for Telephone Service", that support
its worksheets, for the period April 1990 through February 1992.
However, the Committee has revised its previous calculation (of
$5,l04) and determined that the amount owed the Commonwealth for
use of its telephones was $3,345. The Committee calculated the
average cost of scats, toll calls, other charges, and message
units/extended area for the four month period and compared it the
average cost of similar charges for the preceding 17 months and
the subsequent 3 months following the ~campaign period". It is
the opinion of the Audit staff that the revised calculation is
even less representative of the actual cost of campaign related
telephone usage then its previous calculation. As a result, the
Audit staff will not consider the revised calculation in the
discussion that follows. Further, the Committee has also stated
that telephone bills iteaizing long distance calls were not (and
at this stage cannot be) annotated as to whether a particular call
was campaign related or official business of the Governor.

Absent the iteaized phone bills, the Audit staff has
analyzed the charges noted on the interagency transfer invoices
for an 11 aonth period beginning Karch 1991 through January 1992,
versus the same charges for the preceding 11 aonths (April 1990
throu9h February 1991). According to the documentation made
available, the cost of the Governor's office telephones for the 11
month period fro. April 1990 through February 1991 totaled
$49,373. The cost of telephones for the 11 month period during
which the Candidate's campaign was active totaled $57,244, an
increase of $7,871.

The difference between the amount calculated by the
Audit staff ($7,871) and the amount initially calculated by the
Committee ($5,104) is as follows:

the Audit staff compared all costs noted on the
interagency transfer invoices, where as the Committee
did not include the ~Monthly Recurring Charges".

the Audit staff cons:de:ed the re:evant perlod to be
March 1991 through January :99:, t~e Committee
considered the "campaign pe:lcd~ to be September 1991
through December 199:.

the Audit staff compared costs incurred durl~g the 11
month active campaign period to costs incurred during
the preceding 1: months. 7he Committee compared costs
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incurred during a 4 month period to costs incurred
during a 6 month period which precedes, but not
sequentially, its four month "campaign period".

It is our opinion that, based on the documentation made
available, the Audit staff's calculation reasonably reflects the
amount of campaign-related usage of the Commonwealth's telephones~

However, the interagency transfer invoices do not include the cost
of Surcharges on equipment, Federal excise taxes, and local taxes,
which are normally associated with telephone bills and, if
incurred, should be prorated between the Committee and the
Governor's office.

On January 15, 1992, the Committee reimbursed the
Treasurer of Virginia $4,853 for its use of the Governor's credit
card, a "Visa Business Card". In support of the payment the
Committee submitted a schedule of 8 charges totaling $2,693, a
page from the Deceaber 1991 (closing date) billing statement, and
receipts for 7 of the charges totaling $2,321. Documentation for
credit card charges totaling $2,532 ($4,853 - 2,321) has not been
made available.

As a result, the undocuaented portion, $2,532, of the
abqve payment is considered a non-qualified campaign expense (see
Finding -tIl .e. 3.) .

In the interim audit report, the Audit staff recommended
that the Committee:

o

o

with respect to the use of telephones, make a payment to
the Coamonwealth of $2,871 ($7,871 - 5,000) plus an
amount that represents the increase in surcharges on
equipment, federal excise taxes, and local taxes for the
periods noted above; documentation to show the
additional costs and the Coaaittee's calculations are to
be provided to the Audit staff; and

with respect to the use of the credit card, provide
documentation to support the $2,532 in apparent credit
card charges.

The Committee did not address these matters in its
response to the interim audit report. It remains the opinion of
the Audit staff that the Committee should be required to reimburse
the Commonwealth of Virginia S2f8~: for use cf telephones and
provide documentation which ident::les the cos~s of surcharges C~

equipment, Federal excise taxes, :ocal taxes, a~d any ct~er costs
for the period April 1990 through January 1992; the undocumented
credit card payment of $2,532 rep:esents a non-qualified campaign
expense (see Finding 111.C.3. f~: 1isposltion\.
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Recommendation t4

The Audit Division recommends that the Commission determine
that the Committee reimburse the Commonwealth of Virginia $2,871.

3. Campaign-Related Services of Governor's Press Secretary

The Committee by check dated January 15, 1992, paid the
Commonwealth $7,795, which according to information made available
represented reimbursement for the services of the Governor's Press
Secretary during the last quarter of calendar year 1991.
According to a photocopy of an undated, unsigned document entitled
MGlenn Davidson Worksheet,· reimbursement was requested for 1/3 of
Mr. Davidson's salary and benefits paid by the Coaaonwealth for
the three month period. According to the worksheet, 1/3 of his
time was "campaign" [related] and 2;3 was "State" {not campaign
related]. No information was made available with which to verify
the various amounts listed or the time spent on the caapaign.

On November 12, 1992, the Committee submitted
documentation from the Commonwealth which details Glenn K.
Davidson's 1991 salary pl~s the value of fringe benefits. In
addition, Mr. Davidson submitted a signed stateaent, on
Commonwealth letterhead, dated November 3, 1992, that states:

"I did not maintain any records regarding what
percentaqe of By daily activities were
caapaign-related versus the percentage of tiae
that was strictly in connection with State
business (as I was not required to do so).
However, to the best of my judgment and
recollection, two-thirds of ay work-related
time was spent on State business, and the
remaining one-third was campaiqn-related."

In the interim audit report, the Audit staff recommended no
further action on this matter.

E. Use of Corporate Aircraft

Section 114.9(e) of Title 11 of the Code of Federal
Regulations states, in part, that a candidate, candidate's agent
or person traveling on behalf of a candidate who uses an airplane
which is owned or leased by a corporation, other than a
corporation licensed to offer commercial services, fer travel in
connection with a Federal election must, in advance, reimburse the
corporation - in the case of travel to a city served cy regularly
scheduled commercial service, the first class air fare; in the
case of travel to a city not served by regularly scheduled
commercial service, the usual charter rate.

On three separate occaSlons, aircraft owned by
corporations were used for campaign-related travel. The Audit
staff reviewed the documentation made available by the Committee
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and identified three payments to three corporations totaling
$3,768. It must be noted that the Audit staff was unable to
determine the actual amount billed to the Committee, since no
corporate invoices were made available for review.

Notwithstanding the above, the Audit staff attempted to
analyze the information in hand and determine whethe~ the activity
was conducted in accordance with 11 eFR 114.9(e). All three
flight destinations were to cities served by regularly scheduled
commercial service~ Thus, in accordance with 11 eFR 114.9(e), the
Committee was required to reimburse, in advance, the first class
commercial airfare plus the cost of other services.

The Audit staff utilized airfares obtained from the
General Services Administration Transportation Audit Division.
The fares represent the lowest non-discounted and unrestricted
first class rates available on the dates of the flights. Based on
the Audit staff's analysis of six trip legs (three complete trips)
identified, the respective reimbursements made by the Committee
appear to be $6,318 less than the required reimbursement amount.

The first class rate used by the Committee to calculate
the reimburseable a.aunt appears to be understated. Further, the
Committee did not include several passengers in their calculation of
the reimburseable aaount.8/ Information- available did not provide
any indication as to whether these passengers were traveling on
ca.paign related or non-ca.paign related business. In the absence
of documentation to the contrary, the Audit staff has included the
cost of these individuals' travel as caapaiqn-related.

In the interia report, the Audit staff recommended that
the Committee provide the following:

o

o

o

invoices generated by the corporations which detail,
with supporting documentation, the amount billed to the
COllUllittee;

information generated by the corporations which lists
the passenqers on each aircraft and an annotation by the
Committee or the Corporations, as appropriate f which
details whether the passengers were considered as
traveling on official or campaign-related business and
the basis for such determination;

demonstrate that this activity is in accordance with 11
eFR 114.9(e); or

!/ The documentation made available during the fieldwork referred to a
certain number of passengers on each flight. However, the same
documentation submitted 10 days subsequent to the exit conference was
annotated with names of additional passengers on each flight.

Page 27, 4/21/94



o

26

make a payment to the United States Treasury in the
amount of $6,318.

The Committee submitted documentation which includ@d
letters and flight logs from two corporations and a letter from
the third corporation which identified each leg of the flight and
the passengers aboard. The Committee also submitted a memorandum
from its National Scheduling Director which described steps taken
by the Committee to obtain the first class airfares used.

The Committee's response states, in part,

-Neither the FEe's regulations nor the FEC
Financial Control and COarliance Manual for
Presidential Primary Can~dates Receiving
Public Financing, (January 1992 edition),
require, or even sU9gest, that campaign
committees obtain first-class airfares from a
particular source such as the General Services
Administration. In each of the instances
under review by the Audit Division, the
Committee used due diligence in obtaining
first-class fares fro. a reputable travel
Agency. Since the figures used by the
Coamittee are actual legitimate first-class
fares, the Audit Division should apply these
fares in determining whether there was any
under payaent. 2/ Nothing obligates the
Coaaittee to use anything but the lowest
first-class airfare applicable. w {footnote
omitted]

Based on our review of the documentation generated by
the corporations, the Audit staff was able to identify all
passengers traveling on the corporate aircraft. Consequently, the
Committee's cost was recalculated; the amount now viewed as
underbilled is $1,614.

The Coaaittee's contention that the lowest first class
airfare aay be used is, in the opinion of the Audit staff,
contrary to the regulation's intent.

This regulation, adopted in 1976, set the standard - the
[singular} first class airfare is to be used as a basis to
determine the amount reimbursed.9/ First class was selected
apparently in an attempt to equate a non-scheduled corporate
aircraft trlp to that of a scheduled commerclal flight with the
same origin and destination points.

~/ Generally, there was little price varlation between carriers
for a given trip prior to the deregulation of the airline
industry.
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The Committee is suggesting that a lower (discounted)
first class airfare should be used rather than the lowest
non-discounted and unrestricted first class airfare.10; It is the
opinion of the Audit staff that ~he Committee's position is not a
reasonable interpretation of the lntent of the regulation giv@n
that the service provi.ded is not subject to the pre-establish@d
routes and schedules of commercial carriers.

Nevertheless, since the identified level of this type of
activity was minimal and the calculated "underpayment" ($1,641) is
insignificant when compared to total campaign activity, the Audit
staff believes further action is not warranted.

III. Findings and Recommendations - Repayment Matters

A. Determination of Net Outstanding Campaign Obligations

- ....,

Section 9034.S(a) of Title 11 of the Code of Federal
Regulations requires that within lS calendar days after the
candidate's date of ineligibility, the candidate shall submit a
statement of net outstanding campaign obligations which contains,
among other items, the total of all outstanding obligations for
qualified campaign expenses and an estimate of necessary winding
down- co~t$~ Subsection (b) of this section states that the total
of outstanding caapalgn obligations shall not include- any accounts
payable for non-qualified campaign expenses.

In addition, 11 C.F.R. S9034.1(b) states, in part, that
if on the date of ineligibility a candidate has net outstanding
caapaign obligations as defined under 11 erR 9034.5, that
candidate aay continue to receive matching payments provided that
on the date of payaent there are remaining net outstandin9
caapaign obligations.

Governor Wilder's date of ineligibility was January 8,
1992, the date on which he concluded his campaign to seek the
De.ocratic noaination. The Audit staff reviewed the Committee's
financial activity through 8/12/93, analyzed estimates of winding
down costs prepared by the Committee through 8/12/94 and developed
the figures shown below.

10/ The airfare information provlded by General Services
Administration Transportatic~ Audit Divlsion contains first class
airfares with no accompanying provisions and/or conditions (code
F). It also contains lower :irst class alrfares for night travel
(code FN), and other discounted and/or restricted service (code
F9, F28, etc.!.
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Audit Analysis of Wilder for President Committee
NOCO Statement, as of 1/8/92

ASSETS

Cash in Bank
Accounts Receivable
Capital Assets

Total Assets

LIABILITIES

Accounts Payable for
Oualified Caapaign Expenses

Amount Due the Commonwealth of VA
Winding Down-Cost

1-9-92/8-12-94
Salaries/Consulting Pee

(including pre-ineligibility
comaitaents)

Fundraisinq Costs
Legal Fees & Expenses
Rent
Administrative Costs (phone,

supplies, furniture rental, etc.)
Accounting Pees
Amounts Due U.S. Treasury

Total Liabilities

Deficit
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$336,977
19,448
15,452 !/

$249,268 bl
30,848 -

60,880 .£/

1,257
87,027d/

4,988-

1,324
640

9,084 !/

$371,877

445,316

S ( 73,439) f /
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Notes to NOCO Statement Analysis

~/

£1

d/

f/

This figure represents the value of a lease buyout of $6,938
<paid on January 29, 1992) and prepaid lease payments for the
period January 11, 1992 through April 11, 1992 totaling
$8,513. The total of these two values does not foot to the
NOCO statement due to rounding.

This figure represents $134,669 of the $225,759 shown by the
Committee; $91,090 is excluded due to lack of adequate
supportin9 documentation. Also included is $106,753 in
additional qualified accounts payable developed by the Audit
staff based on our review of payments made 1/9/92-6/30/92.
In response to the interi. audit report the Committee
provided docuaentation for expenses totaling $7,846. Should
the Committee provide adequate documentation, the accounts
payable figure will be adjusted accordingly.

This figure represents: (1) cases where the actual a.aunts
paid to certain individuals were less than estimated amounts
to be paid ($12,725); (2) a case where the estiaate ($22,000)
for one individual was later reduced -by Agreeaent between the
parties; (3) the exclusion of $17,300 in payments with the 
stated purpose ·Severance w (see Finding III.C.l.); and (4) an
overstatement of estimated January payroll «$3,702». In
response to the interim audit report the Co..ittee provided
documentation for additional payroll expenses totaling
$4,068.

The Audit staff used actual expenses incurred, and an
estimate ($12,000) of legal expenses necessary to wind down
the call1pai9n ..

See Findings II.A. (Excessive Contributions - $5,100 [$5,200
- $100 excessive contribution received after 1/8/92J) and
II.B. (Prohibited Contributions - $3,984).

The calculated deficit of $73,439 is based on certain
estimates. Also, approximately $49,000 in expenses were
excluded fro. the NOCO by the Audit staff due to insufficient
documentation (see Attachment 6). Should the Committee
provide adequate documentaticn for any portion of the above
amount, the deficit would increase.
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B. Calculation_of Repayment Ratio

Section 9038(b)(2)(AJ of Title 26 of the United States
Code states that if the Commission determines that any amount of
any payment made to a candidate from the matching fund payment
account was used for any purpose other than to defray the
qualified campaign expenses with respect to which such payment was
made it shall notify such candidate of the a.aunt so used, and the
candidate shall pay to the Secretary an amount equal to such
amount.

Section 9038~1(c)(1){v} of Title 11 of the Code of
Federal Regulations states, in part, that the Commission will
issue an interim audit report to the candidate and his authorized
committee. The interim audit report may contain Commission
findings and recommendations regarding preli.inary calculations
with respect to future repayments to the United States Treasury.

Section 9038.2(a}{2) of Title 11 of the Code of Federal
Regulations states the Commission will notify the candidate of any
repayment determination made under this section as soon as
possible, but not later than 3 years after the end of the matching
payment period. The Commission's issuance of an interia audit
report to the candidate under 11 CFR 9038.1(c) will constitute
notification for purposes of the 3 year period.

Section 9038.2(b)(2}(iii) of Title 11 of the Code of
Federal Regulations states that the a.aunt of any repayment souqht
under this section shall bear the same ratio to the total a.ount
determined to have been used for non-qualified caapaign expenses
as the amount of aatching funds certified to the candidate bears
to the total amount of deposits of contributions and matching
funds, as of the candidate's date of ineli9ibility.

Pursuant to 11 C.F.R. S9033.5(a), the Commission
determined Governor Wilder'S date of ineligibility to be January
8, 1992.

The formula and the appropriate calculation with respect
to the Committee's receipt activity is as follows:

Total Matching Funds Certified Through
The Date of Ine:lgibility - January 8, 1992

Numerator Pl~s Total ~epcsits Through Date cf !~e:iglbllity

S198,31:'
$:98,315 ~ $45:,969 .2948:9

Thus, the repayment ratio for non-quallfied campaign
expenses is 2S.~819~.
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C. Apparent No~-oualified Campaign Expenses

Section 9032(9) of Title 26 of the United States Code
defines, In part, the term "qualified campaign expense" as a
purchase or payment incurred by a candidate, or by his authorized
committee made in connection with his campaign for nomination
which neither the incurring of nor payment of constitutes a
violation of any law of the United States or of the state in which
the expense is incurred or paid.

Section 9038.2(b}(2) of Title 11 of the Code of Federal
Regulations states, in relevant part, that the Commission may
determine that amounts of any payments made to a candidate from
the matching payment account were used for purposes other than to
defray qualified campaign expenses. The amount of any repayment
under this section shall bear the same ratio to the total amount
determined to have been used for non-qualified caapaign expenses
as the amount of matching funds certified to the candidate bears
to total deposits, as of the candidates date of ineligibility.

1. Severance Payments Made by the Coaaittee

The Committee paid $15,300 in severance to 11
individuals on January 29 and 30, 1992 (see Attachment 7). No
employment aqreeaents or other documentation was made available
with respect to these payaents other than the checks themselves
and a typed list of payments prepared by the Committee. Five of
the individuals continued to receive compensation through June
1992, approximately four months after receiving the severance
payments. Generally, the a.ount of severance paid was
approximately equal to one month's compensation.l1/

In response to the interim audit report Counsel for
the Committee states, in part:

"Immediately following the January 8th
announcement, the Committee had to decide how
to staff -- both for the short-term and
long-term -- its necessary close-down
activities and its FEe audit/compliance
operations. The short-term activities
promised to be particularly time-consuming and
delicate -- since prior to January 8th, the
Committee was actively expanding, not
contracting, its operations and commitments.
Among other decisions, the Committee decided
to compensate the t~elve consultants noted by

!!/ Two individuals received their first compensation in January
1992; three in December 1991; one in November; three in
October; one in August, and one in April.
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the Audit Oivision.2/ [the Committee named
twelve individuals In its footnote, deleted by
Audit staff]

Counsel further states,

~During the last few weeks of January, 1992,
the Committee approached certain of the
referenced consultants regarding working with
the Committee on a regular basis, starting
February I; 1992, in connection with the
Committee's close-down and FEe
audit/compliance matters."

It is the opinion of the Audit staff that the
Comaitteefs response does not demonstrate that severance payments
should be considered qualified campaign expenses. Facts known to
date, contradict arguments made by the Committee and render others
irrelevant.

For exaaple, the Committee states that six of the
consultants began working again (emphasis added) with the
Coamittee on a reqular basis. It should be noted that payroll
records--indicate that the six named consultants experienced no
breaks in service, no breaks in compensation, and, in fact,
received extra coapensation via the severance payments while
employment continued, in four cases, through June, 1992.

The Comaittee further states ·While there are no
written documents that set forth the details of these
arrangeaents, post 2/1/92 compensation payments to these
individuals previously have been recognized as 'qualified campaign
expenses' by the Audit Division."

The Committee is correct in stating post 2/1/92
compensation payments to certain individuals have been recognized
as qualified caapaign expenses. However, such recognition does
not render severance payments, to the individuals in question, to
be qualified campai9n expenses.

2. Questionable Salary Payments

Ruth M. Jones (Governor's personal secretary/Office
Manager) and William M. Keough, Jr. (Office of the Governor 
Deputy Director of Constituent Affairs) each of whom were
assistants to the Treasurer cf the Committee received S10,000 and
55,000 respectively on January 29, 1992. According to the list c:
payments prepared by the Committee, the "durat:on" {of work] for
both Ms. Jones and Mr. Keough was "April {sic] 1, 1991 through
present" [January 31, 1992. J MS. Jones also re~elved a $4,000
payment, dated 5/29/92 identified as consulting fees. MS. Jones,
during the period September 1991 - January 21, 1992 received
$2,400 in compensation from the Committee. According to the
Committee, she reviewed involces and prepared checks for the
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