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1 international. It’s amazing to me and it will be

! 2 interesting to see what happens, vis-a-vis, 1988. It wyi::

3 be interasting tc sSee sust where the press comes.

4 My gquess is they will be every bit as active as

L] they have been before, based on the very things you have

6§ said. There's a lot at stake. It’s the first newsworzhy

? story and I think that’s very critical.

8 I think you’'ve been extramely candid. I missed a

9 few of those things that you said about the advisory opinicn
—_— 10 request. ¥You pay have .sajid, dut I don’t think you did, zhac
- 11 we might be turned down. You may have left that one ocut. =

12 think that’s another reascn -- if I could just add as a

¥

13 possibility. 1I'm not saying that it’s true, but it did

14 cross my mind that one of the reasons that people don’'t ask
1s for an advisory opinion rsquest is that they may not te.

16 happy with the answer.

17 I don’t know how to address the kind of problems
18 that Mr. Josefiak has raised because I think he has raised
19 the most fundamental problem and your answer, by the way,
20 was extremely good in terms of what do we do, vis-a-vis,

21 these other campaigns? I think you made some very

22 ccmpelling examples of frustrations you have. I’'d someday
23 just love to have commissicners and auditors and General
T28 Counsel’s 0ffice have the opporéunity-to make the same kind

2% of discussions because are forsver inundated with difficuicey
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in terms of problems.

Let 2@ give you an example, not one you have ava-
availed yourselif of, but pecple have from time to time.
Timeliness is a »ajor issue for this Commission. You’d :e
surprised how many timnes there is a big issue from OGC z:r
auditors or ccommassions. Without exception, you’d ke
stunned at the nunmber of pecple who ask for extensions =%
time before this Commission.

Qne of the things I suggested in this area was
let’s just don’t grant any =-- none. That way it will cu:
down on these prcblems. No more case-by-case, just simpl,
say fine, we’ll have no nore extensions. That will solve a
great deal cof tize.

Frankly, I'=m not for that, but I mean if you -us=
want to get down to one of the problems that we are
constantly csiticized oz, that would be a way, at leas: .-
part, to take care of tlie problea.

And I close at this point, I think I‘ll have s=nme
questions, Dut I want to say to you again, and I'm very
serious about this. I think the concept of block grants .s
the only clean way to do this., 1 think we have spent =cn:-s
and months and zonths on tlhese projects. We are ints =he
next election basically, for all practical purpoﬁoa, ana :
don’t think it’s anybody’s fault. I think it is a resu.- - ¢

what has happened over t:me. On the audit side and we -ece-:
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87
more audits. On the OGC side, we need more lawyers.

But in this area we have found that it‘s very
difficult and frustrating to be able to satisfactorily work
out these processes. Should a committee like yours not bhe
allowed to cevelcp either a new or more articulate argument
-= I don’‘t think so. I thipk in terms of the law, the law
has come to the defense of somecne, whether it’s a new idea
or an old idea that we packaged. That will forever be a
criticism that the Commission will have to undergo too.

But I say again, because it‘'s fairly easy -~ I
don’t mind people being after the Commission, that’s what
the Commission gets paid for -- but I do say again, at least
in my experience in deal:ng with the auditors and General

-

Counsel, it’as not that I zay alwvays agree with them, but I
den’t think they summar:ly, and I'm just back to the point.
that I don‘f% think they sumsarily and arbitrarily pick
things ocut of the air. I think they see a difference
between a consultant and 2 paid staffer. Your b:'sontaticn
may make that more clear that that’s not the case.

But I don’t think 1t is done on the basis that
they are trying to be d:iff:cult. Frequeatly, I'm asked the
question does the FEC make any difference? Only if ve take
action against you. What =he law does is it creates a

parameter and from the parameter everybody has to work. And

I think your point about *he guide was a very good one.
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You have to have some starting place.

The only thing that I would ask you in terms

(3]
(19
M

Constitutional questiocn, which the Chairman touched on, =%e
relationship between a Constitutional argument and the
Commission :tself .s, on its face, & violation of First
Amendment zxchts.

MR. BAUER: I think I can answer that, running
down each amendment and the Commission’s position.

CCMMISSIONER McOONALD: TYeel free. Do you mean
cruel and unusual from our vantage point or yours?

MR. BAUER: Search and seizure.

CCMMISSIONER McDONALD: 1It’s my understanding thac
you didn‘t have much for us to seizes.

MR. BAUER: I take it, Commissioner, you are
referzing to that part of the brief which, I suppose,
fulminates at length :1n Constitutional terms. That was
meant, quite frankly, to establish a framework for the
frustracion that I know tihis Agency feels and perhaps the
source of some of the misquided criticisms directed againstc
it in requlating something very diffsrent from what the Tzcd
and Drug Administration regulates, something very differen=
from what the Commodities Future Exchange may regqulate,
something very different Zrom the Securities and Exchange

Commission ragulates.

t resgulates political activity. It doesn’'t
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33
regulate the sale of spoiled Zood stuffs or improperly

registerad or misleading securities documents.

So, i1t 1s not, and the Supreme Court has addressed
this issue, it i3 not an agency which is unconstitutional
pecause it administers those portions of the statuta thac
the Court has already held to be Constitutional and,
therefore, Constitut2onally it interprets them.

But even those issues as we know, from all the
couzt cases and all the matters under zreview and all the
enforcement decisions and all the debates on the floor of
the House and the Senate, even in those areas where the
Commission has conceded jurisdictional authority, it hasn’cs
up to 3 point.

Even there at same point, the Constitutional
issues begin to surface again. You simply cannot bring z:hem
to a close.

I just want %o close by saying I don’t think :tliere
is sny escape from that. I take it to be the kinds of
issues that make your work challenging, alsoc makes it
frustrating. I don’t want to suggest for a minute that :
consider myself %o be addressing an unconstitutional body.
but my view on this may change, depending on the ocutcome of
the hearing. I do not, by the way, mean to disparage t:e
efforts made by either audit or General Counsel. I did nsc:

believe that summary dismissal was so much my coacern.
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took the dismissal to be absolutely sSummary and in some
instances i1t was. It was wrongheaded summary dismigsal ==a-
I was concerned with,
12 1t had been granted, then the summariness of
the rasponse wauld not have been cbjectionable to me.
CCMMISSIONER McDONALD: I do want to respond %>
that only in the sense that I appreciate you compliment:n

the staff in <hat way and I know they do too.

(]

iust find i1t extremely ~- I thought you made
some pretty goocd discussions. I'm always lost on personal
attacks and I didn‘t view them as personal, but I must say
I'm always lost on these :ssues about the staff, just as I
am about arguing about outside counsel.

Everyone understands that they have to represent
their concerns as best they can. None of us would
anticipate anytlhing else. I must say you have done a very
good .joh 1a zepreasanting your client exceedingly well.

Again, I just say :n the most generic sense,
because it’s popular to be :n Government these days and
attack the Government. That’s not a peosition I take and =
have been much more vocal :n qmy last year in this regard.
It is not a position that : take. It is one that I have
grown very tired of.

A lot of people zhat participate before us have

been in the Government. A lot cf people have come before us
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to represent the Government in another wvain. My only poin-

- is in relationship to findings by the auditors or the

General Counsel, I think I could make, probably not as
skillful an a-gument as you can, but I think it’s not
1llogical to cdetermine that they come in with a parzicular
philosophy based on history of this Commission and our
findings and like circumstances ¢of these cases.

That 1s not to say that I always agree with thcse,
but I would say that I don’t find it unusual that in their
experience, whether it is in thae Audit Division or in .the
0ffice of Gendral Counsel -- a lot of these people and I
particularly think about Bob Costa, who has maybe been here
the longest in this area or certainly one of the longest --
these are summarily things that are picked out of the air. .
They are based on at least their Rest .néi:ical data of what
has transpired over tine.

But ocne last point, if I may, which is someth:ing :
strongly faveor and I think that Commissioner Josefiak
alluded to iz earliier and maybe some of my other colleagues
as well, I think these discussions are extremely helpful and
I'm glad you have come to the table because I've always
found you to be candid i1n your assessments and willing to
coms forward, which we have not had a lot of, which is
somevhat frustrating to us, 30 we are certainly glad you are

here.
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Even though some of your attituydes might ‘e
wrongheaded -- what was that term, wrongheaded and wha: was
the .first parz of that term? I wanted to use it and no; :
forgot. Wrongheaded and what was the other part of that
term?

MR, 3AUER: You weren’t going to use it against
me, so --

CMMISSIONER McDONALD: No, I wasn‘t.

MR. 3AUER: HWrongheaded summary dismissal.

COMMISSIONER McDONALD: Yes. That‘s too
complicated for nme.

MR. BAUER: Commissioner McDonald, let me just say
one last thing so I make myself absolutely clear. I am not
in the business of attacking the Government. I‘'a in the
position of zepresenting a client whose interests are
necessarily affected by the operation of an Agency
established by the Governaent and which is itself,
therefore, is an agency of the ﬁovntnn.nt.

What I think happens, and perhaps that’s why an
innovative tera creeps 1nto discussion on both sides, : s
something which puts in mind of an op/ed piece in the New
York Timea recently by an attorney in New York who talked
about the limitations of legal langquage and legal thinkins

We’re stuck with them because we are dealing with a stacuze

It has to be interpreted and that’s why it’s administer=d -
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attorneys.

But we had :n mind as a lawyer who practices .
apparently a fair amount of cr:minal law, a case that =-~o
Supreme Cour:z dec:ided :n which an individual claim,
apparent.ly wiil ccmplete factual support, that in the sza-e
criminal proceeding he was utterly done in by counsel, :ne
was unprepared, didn’t show up at the h;u:ing or ‘whatever _«
was. The Sucreme Court tossed ocut the claim and the
Petiticoner went to priscon in the state where he was. The
first sentence of the opinion by the United States Suprerme
Cours was th:s >3 8 Case about federalism.

he writer of the op/ed piece said it was alsoc --e
case about a cuy who went to went to prison because h:.s
lawyer stunk. That’s what we are dealing with here, :3 =na-
there is this vast perspectival.gap, which d.vtlopg tezvee-
an agency wh:ch admittedly has to interpret a law and
establish zules and apply them and a campaign which :s :-_.-
in the trenches, which .3 dealing with the myriad of .
weirdnesses which the law can never capture or adequate._;,
acknowledge or address. And between the two schools .(:.es

something which is very difficult to capture.

I’m not fault:ing anybody, but I would be rem:ss .-

my obligations to either this particular either client -

indeed as you suggest, the party I represented if I Jd.iz- -

keep on coming back and saying hey, it‘s a strange wor.: .-
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there. You can certainly turn to me and say we have a

‘statute we have to administer.

3yz this dialogue has to take place because
somevhere 1a between the cold, legal formulas and the way :o
which lawyers write and think and rules are applied and =he
way campaigns are really conducted has to lie something :n
the realm of a sat:isfactory adjustment, a satisfactory
regqulatory cegime, where everybody can get their job dcre.

He can elect _candidates and you can regulate the
money we raise and spend it the way that Congress intended
to do. But what doesn’t work is that if you are either
over~zregulating and we can’‘t run our campaigns, or we arce .
running our campaigns in a way which make a mockery of your
regulations. Neither of us are happy with either of those
two scenarics.

CMMISSIONER McLONALD: I think one last point. =
agree with that. . I:Qidn‘t want you to take --.this is for
the regulating comaunity, =£ you will, about the Government.
Neither you nor I would be eating if it were not in
opposition. So, that’'s why we have both done very well :.n
that regazrd for some petriod of time. I didn’t want to lsave
the impressiocn, and I apolog:ize if I did, that I felt l:xe
you were attacking the Government.

What I did want <o ‘say, and I do want to say, and

I'm going to be saying it guite a bit and I'll have a numter
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of recommendat:ons after the £irst of the year that I’
going-té-ask my colleagues to look at in this area. 1 4.4
want to say as a practical matter thers are a lot of faolka
in the process that fight the process, but they continue ==
particapate w2 it at whatever level. .

To the contrary, as I say, I'm glad you have =zme
because I think it’s helpful to have these discussions.
just know, and I've witnessed it year in and year out, hzw
easy it is, and how easy it is for us to get off the hock as
well pretending that the problem lies in the auditors’.
office or frcm counsel’s office or from gscmevhere else. e
make the decisions. They don’t make them. They try to work
off the basis of what we’ve done over a period of years.
That’s a respongibility that we have and they do so on the
basis of direction from us and it‘s always been on the bas:s
of direction from us.:

As you said earlier, certainly people can have a
different interpretation than what is critical and vhat an
argqument should be to be put before the Commission.

I close by reminding you one more time to use all
of your resources and power. In the 10 years I have been
here I know that I could at least entertain my idea of the
block grant, which I still think makes eminently good sénse.
Any help we could get on eliminating the state-by-state,

which we have asked for for a number of years would be
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helpful.

I shank you "for coming. You are articulate an=

skillful as aiways.

CHAIRMAN McGARRY: Thank you, Mr. McDonald. M:-.
Patton?

MR. PATTON: Thank you, Mr. Chairman. DBDefcre
start, I have a couple of editorial comments. I just 3:==
back from the great state of Iowa pheasant huntiang on =v
annual' sojoura. Compared to 87, there seemed to be mcr-e
campaign workers in the state than pheasant or hunters.
It’s sort of a relief to co out there and find more
pheasants this tine than campaign workers.

Unfortunately, I havé been one of the few people

that felt that way because thank to Mr. Gephardt, among

others, you’ve probably got a campaign not only going :a f

Iowa, but you’ve probably kept the economy going in 123~ an=
1988. Actually, Iows is‘in much better shape economiza... !
than the rest of the country right now. S0, we would ..xe
to thank the likes of Mr. Gephardt.

Two other quick things. I always like to c:i:-e
these on the record, even how trite they may be. I th:inc -,
mother voted for Congressman Gephardt in the caucus, s3c s-e
told me, but she has Leen known t£o stretch the truth
sometimes when it will help her son.

CCMMISSIONER McDONALD: You are not recusains

Heritage Raporting Corporatiocan
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yourself, are you?

MR. PATTON: No. I just want this on the recs:sa.
The second mazter, Which maybe a little more importantly
substantively, is that I notice that Doak and Shrum use
Century Nat:onal Bank as a bank and I formerly was a
director on that bank. I was not at the time when they had
an account there.

That raises a question, and the only one I hrave,
Mr., Chairman, sort of a followup to Commissioner Thomas’
question and I must say, and I have repeated to this
Coxmission Lefors, on this particular issue of negotiabili:-y
of commissions, consuli:ing fees, etc. I’ve been a manger,
I've been a consultant. I've negotiated these types of
things.

As I menticned before, I have never done it cn 2
national level, but I’'ve done it on .a state and local .eval,
particularly in urban areas when I didn’t even want to
handle a ccomission fese. I would usually give it to a

friend of the candidate, wvho was an ad firm, and teil him :

was going to pay 4 or S percent and that was it because :

was going to end up doing zost of the work. He was jusc

going ta give the media a2 z:me lag.
What brings me to ny question without debating =-e r
point- any further, you poiat out on pages 68 to 74 on the

Doak and Shrum matter, argument in terms of an escrow

Heritage Reporting Corporation
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¢ 1 account and the money tlat was returned. FEC’S Audis
2 Division answered on attachment 2 on page 44 and that’s wra-
3 I would like <o have you refer to.
1 Basically they say that the relevant issue 3n ==:.s
3 " matter is whar was the true purpose of the amendment. = .3
6 the audit staff’s opinion that the amendment deleted
7 allowable costs of 15 percent agency commission on med:a
8 time buys and substituted costs which are not normally
9 allocable to states additional consultants’ fees of

10 $110,000.

11 Further one down to the bottom, it says, "This

12 seems to be in direct conflict with counsel’s assertions,

13 especiilly since counsel has stated that Gephardt’s positizn

-
33 14 in December cf 1387 on fund-raising prospects and in maid-

- 15 February, we are worlds apart.” If you can answer that :=x
16 the shortest tize possiltle -- I don’t want to belabor <he

17 hearing any fuzther, Sut I think it’'s important, at leastc _-

o~ 18 ay opinion, and zaybe for the Commission an important po:un=
~ 19 to review.
20 MR, 3AUER: TFizst of all, as we mentioned on =le

21 question -« there were two points that the Audit Divisicn

22 made on this. The fizst had to do with -- I'm not say:ng
23 theze were the only two points that were made concerning
24 Doak and Shrum, which I believe were contained in your

25 question and which I‘ll answer.
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It first has to do with their suzprise when, a=x
the end of December of 1987, Doak and Shrum returned %3 -%e
Gaphardt Campaign some $300,300. The question was how

could Doak and Shrum return this money if, at the time, =
was worried about jeopardy of nonpayment all together.

The answer to that one was very simple. The
answer to that one was it wasn’t Doak and Shrum’s money. -

was never :xtended as compensation to Doak and Shrum. Ag
many Commissioners know, media buy consultants open up
escIOoW accounts in the name of the campaiqns and depos:it -
monies into their campaigns for sole, exclusive use in
buying time. The time was bought in the name of the
campaign and 1t is always the campaigns resocurces.

Toward the end of 1987, the campaign requested
that the money whick was being held in escrow for that
purpose be returned to it for use for other purposes. 3ut
at no time was it compensation to Doak and Shrum, which Ccak
and Shrum was asked to return. S0, I frankly believe at
some point -- I may be mistaken about this =-- in the
exchange of papers with the Audit Division, that point scr=
of dropped away, but I may be mistaken on it. I think ==
was clarified that this was never Doak and Shrum’s
compensation. This was campaign money used for media buy.

Second, at the time the contract was negotiated.

the contract was renegotiated, ths effort was made to

Heritage Rsporting Corporation
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structure someching realistic that the campaign could slan
for. Its resources available at the time would not havae
been sufficient to make a huge payment to Doak and Shrunm.
However, the campaign certainly was in a pesition to budge-
for a largs cayment in the near future and, in fact, a
series of thcse payments wers made.

Inceed, the contract and experiencs shows that
Doak and Shrum, by the t:me the campaign was over, let ne
emphasize thxs, was paid substantially all that it was owed
under the renegotiated agreement. I don’t have the numbers
in front of ze at the moment, but I can readily enocugh
secure them.

So, the reason that there was some time lapse
provided for :n the payment of the larger consulting fees,
which were part of the renegotiation, was simply to give che
campaign time to develop :the resources and, frankly,
although the campaign was ~vary wall in danger of going bell:
up, or so it was thought.

There was never any doubt that it could make

provision for $100,000 payment. The wisdom of the March

date was it was going to 3:ve the campaign an opportunity =3
budget for that while st:... teing able to conduct regular

operations. They just d:2n't have the money in December £
1987. I guarantee 1f you scour the reports for payments of

legal fees to Parkins Coie you won’t find any thers either.
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MR. PATTON: If that account was truly an escrow
account, wou-d not the bank records reflect thé monies going
in and out over a period of %ime?

MR. 3AUER: It does. We Xeroxed a copy of the
check into the report, which unfortunately -- we have a ccpy
of the check and we can make it available. The check that
was Xeroxed into the brief doesn’t actually reflect 1t., 3u:
if you take a look at --

MR. PATTON: I'm noft talking about the check. :I'=x

talking about =-

MR. BAUER: It’s shows it is an account that is
not actually Doak and Shrum’s account. It says the Gephard:
Committee account.

MR, PATTON: 1If it truly is a Gephardt escrow
account, you have the bank doctuments that will ghow mon:es
in and out over a pericd of time toO 'do media buy time, :s
that correct?

MR. BAUER: Absoclutely.

CHAIRMAN MCGARRY: Mr. Gartnerx?

MR. GARTNER: Thank you, Mr. Chairman.
Fortunately, Bob, being last on the list, most of the
questions I had have already been asked and sufficiently
answered. I will say that I too hail from the great state
of Iowa, where my parents continue to reside in Des Moirnes.

Speaking for the standpoint of the Chamber of Commerce, we
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are certaianly delighted to have as many campaign workers
spending as much money as they can out there as possible, as
opposed pheasants, since we don’t shoot campaign workers.

We like that influx of money in there and I wish you cou.d
spend even nore than you are spending.

I personally share the view of the majority £ =he
Commission that there ought not to Le state-by-state l:.m:u-s
Unfortunately, there are and I know that this will somecay
be resclved and I would urge yau that, if and when, and
perhaps that 1s many moons away, if Congress ever in its
wisdom sees fit to open up the Federal Election Campaign Ac:
that you will take it upon yourself to go in and testify cn
this and other points that you have brought up before the
Commission today.

Thank you, Mr. Chairman.

CEAIRMAN McGARRY: Larry Noble.

MR, NOBLE: Thank you, Mr, Chairman. PFirst c=:£
all, I want to thank you, 2ob, for your kind words.

MR. BAUER: 1I’'ve been very impressed with your
wérk by in large except on this audit thing.

MR. NOBLE: Talking about that, I would want =:
kxnow that while the Audit Division and General Counseli =nae
to work on this, you are now referring to the documents, .:
that it?

MR, BAUER: No. 1I'm not.

Heritage Raporting Corporation
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MR. NOBLE: S0, I criticize the staff, in ¢

MR. BAUER: No. I really am troubled. I
come here and comment adversely on the recommendationg =--
put befaore the Commission obvioudly without taking them :n
12 an argusentative fashion, but I'm not'criticiz;ag she
staff in any manner, which isa‘’timplicit in the type :%

- -

proceeding we have.

I£ there is any suggestion to the contrary, =he
answer is I haven’t done it yet. I was going to go on :a
the latter part of this proceeding to start going into
personal attacks, but I hadn’t ‘gotten there yet. S0, give
me a break.

MR. NOBLE: The problem we face is we don‘t have
the luxury of representing one campaign or one position.
What we are looking for. ars rules that are workable acrc:oss
all the campaigns.

When a good arqument is made, and we have hea::z 1

lot of good arguments today, on how you practice ~-- wher -:

are looking at documents from the campaign or auditing =he
campaign, how, in fact, are we going to apply that rule®
Along those lines, one of the questions that :

wanted to ask, and this follows up on something that

- Commigssioner Elliott asked you a while ago, "are you say:-:

that you would apply your 235 percent rule only to Iowa

regardless of what another campaign came in and asked® ¢
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they said Super Tuesday really was it for us and we wou's
say no, in 1288 Iowa was really the only state the thig 23
percent rule applies to.

MR. BAUER: I put before the Commission the
Committee’s evidentiary record. I can’t imagine, to -e
perfectly honest, that anotler committee in another stare
could put the same record before you, campaigns in other
states who cculd put the same records before you, perhaps
there are campaigns in Nev Hampshire who could put the same
records befors you, but I can only speak to what I thought
the circumstances 1in Iowa wers.

I don’t believe the Commission can entirely escace
the character of a particular campaign and the historically-
developed pressures under which it may be operating in a
state like Iowa.

So, am I saying cnly Iowa per se? No. I am

saying I know of nco other case or no other state where such

a thorough-going factual case can be made and play such a
unique role i1n the procass, about which virtually no
dispute, to my knowledge, has been entered.

I2 I could just dsop a footnote here, Commissiorer
McDonald made a point :n this typically-laconic fashion =ha:z
there are candidates who enter Iowa with high expectation
and did not emerge successfully. That’s true.

It is also true, however, that those very same
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candidates ercered Iowa and lavished the resources and -

developed a national following for a reason, whether zhey
were successful or not.

It 13 also true that for all the candidates whe
farled on that turf, there wers many candidates who weras
wildly successful and came very close to frankly wrapp:inc ugr
the nominat:ion on that basis alone.

Now, let me distinguish also the case where a
candidate say to you if I win in Iowa, I could win in New
Hampshire, which also a case could bq made for. I don‘t
think the Commission can get involved very much in that
argument. It can take note of the significance of that -
argument, but that fundamentally goes to the heart of
influencing.vaters. - If I win this stats, I can win New
Hampshizre toc. That means I have to win the state; that ..

means ! have £¢o influence voters in Iowa to vote for me.

That’s one set of arguments.

There is another set of argquments which is
different, and I want to emphasize it again, at the risk of
repeating myself, I promise it’s the last time, but that’'s
the case of the way in which the primary has been structured

-

requires the candidates to spend a great deal more money .%
they need to in seeking Iowa voters.
MR. NOBLE: In terms of the evidencs that .you

think we should accept, and in this case I think we are
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talking about the national nmedia that were there, do e

s

think that basically we should just rely on affidavisy z.-.-
people or do vou think we are in a position where we aze
going to sariously examine this 25 percent rule Really
examins such things as reccrds? I think it is a matter =<
record that wvirtually every campaign is geoing to show
national media following them around. Is that enough? = :a:n
you say that the national nedia following us is enough :::
us?

MR. BAUER: No. I'm not suggesting that, butr _o-
me step back and address scmething else that I‘a also no:
suggesting, which you may have misunderstoced. When I saw a
2S5 percent rule, I can’t speak to what that percentage mizn:
have been for another campaign. I can’t say what evidence
another campaign might or might not have put forward or
might or migk: not have thought was available to it.

Cartainly, the Gore Campaign, which made a
calculated iudgment to by-pass Iowa all together, 13 n:z=
going to be able to make that argument to you. As a maiter
of fact, it made a national point out of avoiding Iowa I

if you would be able to ccmpets with Iowa, denied Iowa ::
withdrew from Iowa, you were still making a national c=i--

about your candidacy, saying I don’t want to go in fzznt ¢
all these liberal crazies. That’s really addressing w:--.-

Iowa the audience outside of Iowa.
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I want to make it clear that. our 25 percent .3 s
2S percent. It’s not Mondale’s, it’s.not Hart’s, it‘s no-
Simon'’s.

Second, it .was very clear to us early in the
process that there wasn’t a huge appetite for this argumenz,
which is a lattle bit dispiriting. I'm not certain it’s
unpredictable, it’s dispiz:iting. It would have been
helpful, which is why we arranged to rehearse some of hese
arguments on a couple of occasions in meetings here with ..
staff, to open up a dialogue on it. - You want to open up a
dialogue? What do you need? What is your problem? What
have we not provided you that will be usetful.

If there is any chance that you would have been
persuaded by different evidence, :additional evidesce, a
better character of evidencs, what is that. evidence?. We.
can’t know that.

That’s probably a frustration that stems from =he
type of proceeding that we have. here. - Again,  so I'm not.
accusing of libeling anybody, I‘m not blaming the Commissizn
for this, it has procedure and it operates under them, and
in the end dnciaions‘to get made.

What I am suggest:ng is, and yots have heard h:in
say before, I believe that :here is a disconnectedness to>
the dialogue. I have not. addrsssed the Commissioners on .

this issue in session before.. I don’t have that type of
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dialogue thrcughout the process provided for specifically

-

under the reculations with the Office of General Counse..
the wrap-up conference with the auditors, I don’t have a
dialogue wiz=hX the auditors and, quite frankly, neither =°¢
those conferences are really dialogues. They are not mean:

to be.

I’a net criticizing that either. I becoming

.unbelisvably sensitive about criticizing people are here.

So, the gist of it is that as a result of that,
we can’t get a sense of what is happening in the case. Co
you want more affidavits? You don’t like the affidavits,
they don’t address the right kind of case? Tell us what ycu
need. There are hundreds of thousands of dollars at stake.
And we’d like to know, but we can’t know because nobody
tells us.

Trankly, by the time the interia auditor is
released, I must ke frank, I think to a substantial degree
the die is cast from private counsel’s point of view. why
is that the case?

Because the interim audit comes through, and I'=
not saying it’s fixed in stone or anyone is acting badly --
I’'ma going to continue apologizing until I leave the table --
that it’s not fixed in stone and nobody changes their

position, but bear in mind that the auditors’ conclusiorns
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are reviewed and approved by 0GC and Teviewed and appraed .
by the Commission. That’s how it appears before privatas

counsel at the ianterim stage.

So presumably, :f any violent cbjection develoced

in the line cf argument of the auditors and 0GC, i1t woulz

have surfaced at that point, other than the request for
documentation on certain points,

MR. NOBLE: I don‘t ceally want any procedural
arguments, but --

MR. BAUER: Why naot?

MR. NOBLE: I think probably from the staff’'s
point of view is that it is not set in stone. I think the
Commission goes cut of its way to === ;E

MR. BAUER: I'm aoct alleging bad faith or
rigidity.

MR. NOBLE: But. just 30 you understand, the
Commission goes out of its way when it issues these repor=
that there ke disclaimers about how this initial decisicn :s

made and you do see things change along the process.

So, 1 think that the view that it is set in stcne,

. and I will say view, not excuse, that it is set in stone

and that we falt, therefore, that wa didn’t have an
opportunity to do anything later is not a healthy one.
Sometimes from our standpoint, we feel like what we are

telling you what is needed and the answers we are gett:.ng
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back are gooc answers.

MR. BAUER: €an I please respond to that so ~xa-
we can have this good feeling inside that when we lef: we
truly understand each other, okay? I would like this to -e,
1£f not a successful legal experience, a meaningful spiri=-:a.
one.

The point I am tIying to make here is not on 25
percent. You’wve told us what you needed and, therefora, we
made the decision to provide it or we didn’t or we provided
sonething which was unsuccessful. The point is on 25
percent it was ruled cut of bounds on the first go.

The position that was taken at the interim audit
report was evidence was we don’'t allow for this sort of
thing, so have a nice day.

I'm not saying that’s a wrong decision, trust ne.
I think it’s a dreadfully wrong decision, but I'm not say:n
it’s activated .by bad faith or anything like that. I'm
simply suggesting that dcesn’t exactly open a door to a
dialogue about the additicnal type of evidence to sustain an
exception, which you tell us is legally unavailable.

MR. NOBLE: Wwhat I'm saying now is beyond that.

MR. BADUER: R:i:3ht. Okay.

MR. NOBLE: wWhat [ am trying to get at is in terms
of 25 percent. So, you would say you put in affidavits that

say 25 percent, and if another committee comes in and the:yx
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affidavits say 50 percent, you would have no problem wizh
the Commissicn saying we’re going on these affidavits, so we
are going to give them S0 percent.

MR. BAUER: I wouldn’t have any trouble at al.. :
would have hoped that Gore would have run commercials on
which he wou.d have taken the 50 percent fund-raising
exception withk the spirit of an exercise before the
Commission. I don’t begrudge him the same treatment that -
tock for nmyself, provided he is able to make the same case,
that the same material appears at the bottom of the ad and
the same rouch claim can ke made.

Then if a candidate is prepared to make an
argument on the historical data that we provided and on the
budgetary data that we provided and on the sworn affidavit
material that we provided, God bBless him or her. And he or
she should be entitled to the same regulatory relief that we
are seeking.

MR. NOBLE: So, you are not then using a 2§
percent rule, you are saying that you are flexible to --

MR. BAUER: I believe the Coamission has
demonstrated flexibility in setting percentages for a wide
variety of purposes.

MR. NOBLE: One. or two more questions. .0n the .
health insurance. It seems to be that your argument comes

down to the social policy issue, that this is good for the
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1 people and that we shouldn’t discourage it by telling =henm

.2 that the health insurance payments are going to exceed -te
3 limits.

4 MR. BAUER: That’s a nice position for me to -axe
S and I'm not saying that shouldn’t be made available to 7GC
6 and Audit either, I think we all should have health

7 insurance. I'm going to be very nice from now on, I

8 promise. 3ut what I was suggesting to you was that £ ,ou

9 have an expenditurs at the threshold which is plainly noc
10 part of the core communication with the voters, core
11 influencing activity, I think there may still be reasons wny
12 as 0GC argues or whoever argues, that the sole expenditure
13 shouldn’t Se allocated to the limit, but there are certain

24
g% 14 types of expenditures which campaigns and taxes are

- 1S5 compelled to make or on health insurance ocught to make,

i6 which might bear a closer look.

17 Thexe the campaign does have the option of
o 18 trimming the budget to save the expense and in some cases
-~ 19 workers will be with the campaign for six weeks to two

20 months or four months to six months. Frankly, it isn‘:
21 indispensable because people who are not covered by

22 insurance can still pay to see a doctor when they are s::=x

23 Some of these pecple may have protection under some prev:i:c._s
2§ policy, which they are prepared to pay out of their own

25 pocket, but they will still take the job with the campa:.:-
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$2° If the campaign goes ahead and does it because
3 believes that it is not going to nacessarily change the
4 campaign is being zun -=- in fact, 1t's.not going to chanze
S the way the campaign 13 run at all. Salaries will be =--e
6 same, duties will still be the same, the tenure of the
7 aemployee will still be the same, but it does so because .-

8 believes 1t :1s a responsible thing to do.
S. I don’t think it makes a whole lot of sense :-~ -:--=
10 context and then say good, we will reward your good deed =z

11 taking that much more off your Iowa spending limjit. I -ave

A 12 trouble with that.
! - 13 MR. NOBLE: I think in terms of us trying to app.:
~ 14 the rules is really a value judgment, if that’s a good deez. "
e 15 Do wa décicde what we vill do i3 not count against the ..-.-
- 16 money given for public transportation, but limit them =:
17 rent cars because pollute and they can take public
18 transportation? Where to we start?
- 19 MR. BAUER: Those are generically different
~ - 20 questions, it seems to me. The fact of the matter is =ha-
21 FEC is already taking up the question of salaries and.

22 therefore, it had to take up, it seems to me the quest::r

23 other standard payments that employers make on the payc:..
24 to keep & work force and those are taxes and insurance. -

28 doesn’t include subsidies for transportation and tax:is
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ThoSe are expensas tie campaign 1t3elf pays. 1It’s nct mcney
that’s paid ta the employer for that employee’s parsonal
benefit.

So, I think i1t‘s distinguishable. I think the
question :s 1f the campaigns have a choice, why not
ancourage a choics that 1s not going to cause some morose
loophole to develop in the statute. The amounts of money
are not going to be all that substantial and it is not joing
to cause them to be able to escape application to the limi:z
of monies that are spent to directly influence voters. So,
why not take a position which will relieve socme pressure on
the limit and leaves employers to do the right thing.

I will tell you very frankly, I think there are
campaigns which offer insurance and there are going to be
more campaigns which are going to offer insurance. I
guarantee 1f I put together a list of options for my
campaign the next time arcund, I would have to include that
as an option.

MR. NOBLE: Can you frame the rule some way that
it doesn’t use the phrase do the right thing or =--

MR. BAUEBR: Certainly. You can change the rule by
saying that health insurance paid to employees under a
standard exployment package will not be allocated to the
limits. That’s how you would use it.

MR, NOBLE: So, it just comes to going through and

Heritage Rsporting Corporation
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1 sorting out =hose things which you think are good for a

3

2 campaign to offer 1its staff? .

3 MR. BAUER: When there is no prevailing requlat:r:

4 concern about them busting the limit or creating loopholes

S in the stacute.

6 CEAIRMAN McGARRY: Will counsel defer to

7 Commissioner Zlliott who has a question just on the heal:h

8 insurance?
) 9 MR. NOBLE: Qf course.

10 CCMMISSIONER ELLIOTT: What I would like to know-

— 11 is, and I will ask this inm 3 Series, 0 it will move very
12 quickly, was this written as a master-no policy? Did it
13 include every last person that was considered ah employee ;: -
14 was there a break-off maybe by dollar earned or by title or -
3 1S something like that? Did you have Blue Cress Iowa, Blue
- 16 Cross New Hampshize, Blue Cross something else at the state

. 17 level? How was that stzuctured?

18 MR.

;

If you will permit me, I will consul:

19 with some who knows the answer.
20 COMMISSIONER ELLIOTT: Okay.

21 MR. BAUER: The answer is it was a national pol:c:

22 made available by Blue Cross/Blue Shield and it was

23  available to all employees regardiess of earnings.

24 COMMISSIONER ELLIQTT: Regardless of earnings?
25 MR. BAUER: That’s correct.

Heritage Raporting Corxporation
(202) 628-4888




N

v e W N

s )

10
11
12
13
14
1S
16
17
18
13
20
21
22
23
24

23

SMMISSIONER ELLIQTT: And regardless of =ha
length of time that they were in-anything?
MR. 3AUER: That’s correct.
CCMMISSIONER ELLIOTT: Am I correct that the =2-

sum of that amounts to about 51,8007

MR. BAUER: I’d have to check that. I'm not sa=:-a

that it’s exactly that. We’'ll double-check that. I dzn -
have the number.

CCMMISSIONER ELLIOTT: That’s all I wanted -5
know.

CHAIRMAN McGARRY: Bob Costa has some informaz::zo

on that. We will let the General Counsgel finish his l:ne
questions.

MR. NOBLE: Cn the Jefferson/Jackson Day Dinner,
take it your argument is not the same argqument that we =a-

heard before, that everything has a fund-raising elemenz =

MR. BAUER: Absolutely not.
MR. NOBLE: Can you explain how ==

MR. BAURR: That’'s a very important point. We

(X3

not make that argument becausé I think that generally

imposes an impossible task for regulators. If I'm a 3::5z
candidate and pecple like me and they are going to senz -e
money no matter what it :s I say. So, I'm a walking ¢.r:-

raising appeal. I find that as a possible argument t:
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1 sustain.

2 The Jefferson/Jackson Day Dinner develops ias-s

3 part of an overall fund-raising initiative of crucial

4 importance to the campaign in the last three months, which

S was called December lst, America First. It was a nat:icna.

6 fund-raising in:tiative. '

Theres were sonme particular targeted effort made
8 in Iowa because 1t nappened to be in a state where the

; 3 campaign had bsen active, but it was not a state where a

10 strong fund-raising base had yet been developed.

11 When the Jeffaerson/Jackscon Day program was

12 restructured to omit the straw poll, so the strategic value

13 of the exercise lessened, a decision was made in the

* e

14 campaign, which we attempted to document for the Commission, ~
1S to convert into & support sevent for December 1st, Amer:ca

16 First. It became folded inte Finance Division and became

17 considerably less a concern, if it was a concern at all, £=z=-
18 the people who were primarily concerned with political

19 strategy in the campaign. It-was on that ground that we
20 allocated the money to fund-raising.
21 One of the quest:ions that can fairly be asked :s

22 why dida‘t you just pull sut of the event all together? The

23 answer is because there had aiready been a substantial
24 amount of planning and some considerable investment in zhe {

-

23 event, so the question :s how do we capitalize on the
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iavestment al-eady made?

..Did we think it was a rock ‘em, sock 'en, bang .o
fund-raising event? Ne. It wasn’t terribly successful as
an effort. ‘It was not unsuccessful and there were certa:n.;
significant monies raised, which in Gephardt Campaign terms
were significant, but it was unquestionably converted %:-23 a

political to a fund-raising exercise. We tried to show =za:

on the facts.

Finishing up, "if the.Commission has concerns,

the Commission had concerns at the time with the character

of the evidence provided, we would have certainly been happy

‘+o augment it. We are still happy to augment it and I think

that’s why this kind of dialogue is use.

MR, NOBLE: Can you follow certain funds raised
directly back to that svent?

MR. BAUER: what we asked our computer people =5
do was to show how Iowa vields subsequent to that sveat te
proved. There are charts which are set out in the brief
which show an improvement in the yield.

Let me be frank and say the total dollars
generated out of Iowa, even on that improved curve, are n:c-
particularly impressive. This is not where the campaign :z.:
its most impressive fund-raising, but it certainly tr:ed.
There isn’t anything in the law which suggested that funz-

raising isn‘’t anything less than fund-raising because .-
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isn’t parzicularly productiva.

But we tIy to address the Commission’s concer:
that this was a bit of a contrivance by. showing how it zoulz
be converted into 3 fund-raising event.

MR. NOBLE: . I think you. -

CHAIRMAN MCGARRY: Bob, you do not argue the

national set-off on the impact of the state on the nat:ional.
if I understand you correctly, or you do not argue alsoc tnax
the state is separable from the national. They are
inextricably iantertwined.

MR. BAUER: That’s carrect. And those events are
very close in character in some respects, but we really try
to emphasize =he latter. They are so closely intertwined
when determining how resources should be allocated, the
national purposes and the Iowa purposes degin to blur
together.

CHAIRMAN MCGARRY: It almost sounds to me like -he
mystery of the Trinity that is both human and divine at the
same time, all in one, or in gmore pedestrian concept, =he
real estate tenants part of the entirety. It’s both one anc
the other at the same time. Would you explain that?

MR. BAUERR: It is a circumstance, which I said at
the very beginning, an snormous amgunt ot-nlzignal . -

attention, forming national opinions among the voters

cutside Iowa, occurs in the state at which nine delegates
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{202) €28-4888

w




w N

10
11
12
13
14
15
16
17
18
139
20
21
22
23
24
25

b

are at stake. This has suddenly become the stage where “he
candidates ars expected to communicate not only with the
voters who are before them and who are Iowa citizens, but
through their activities i1n Iowa are expected ta communicaze
with Americans and other states around the count:ry.

12 you recall, for example, just to give you a
very graphic example, this so-called CONUS satellite
program, which we argued about, and the Commission was gcod
snough to accspt our arguments. It was a program, a debate,
which was set up between Congressman Gephardt and then
Congressman Kemp on a university campus in Iowa, which was
satellite-fed outside of Iowa to a huge number of potential
markets. I don’t know how many took the signal down any
more, but it certainly was directed towards a market ocutside
of Iowa.

Ths number of Iowans physically present for the
debate was 250. The number of citizens outside Iowa who had
access to the debate or intended to have access to the
debate had to have numbered i1n the tens of thousands. I'm
sure hundreds of thousands, but I'a have trouble remember
exactly where the feed was.

We made that point. That was structured in Iowa
because that’s what people vere looking at. That’s how a
national campaign was mocuntzed and how voters in other staces

were then reached.
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CHAIRMAN McGARRY: Thank you. We’ll now go %3 =-xe

final, Bob Costa.

MR. COSTA: Yes. I have just_g.couple of
questions. First, as & followup on the Jefferson/Jackson
Day Dinner. Do you hive any documentation on a solicitat:cn
that was made by your committee at that event? Any spec:rf:c
documentation that would indicate that you were, in facx,
raising money at that event?

MR. BAUER: We had documents which showed that we
were going to use the event to recruit pecple -who were goin
to be part of the America Fizst, December lst, House party
program, and that we were trying to seek raw additional
personnel support into that program. '

My recollection is, and co-counsel here can
correct ma if I’m wrong, that we did not at thHe convention
hall itself conduct fund-raising activity, dut we tried o
rally around this organization of Iowa democrats, encugh
support for the fund-raising activity that it would actually
merit the oth:t. There was nothing else for us to do in

Iowa on that day. Nothing else to do.

MR. COSTA: My second question is I would like =o

revisit media just for a moment. With all due respect to
the Commission, I would like a point of clarification on the

15 percent commission.

Is it your position that the committee did not
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incur any ccsts to place media ads, that that service wasg
provided free of charge by a media firm?

MR. BAUER: No. That’s not our position
whatsoever. Our position is that a decision was made, wh:-=
is not at all ‘uncommon.ia the market, to pay the consultanc
in other ways, so that the whole consulting fee not based zn
the commission itself, but the whole consulting fee was a
fee for all sarvices rendered, including the buy services.
It was not done via a commission on the actual dollar value
of the buy.

MR. COSTA: Sco then that I understand that some
portion of the fee would cover placement of the ads? That
there was, in fact, scme costs incurred by the committee?

MR. BAUER: You could imagine it that way. 1In
fact, that is not indeed the way clients in this kind of
relationship envision this kind of arrangement.

As I said earlier in my testimony, thers wers scrte
clients who absolutely refused to compensate the consultanzs
at all for making a media buy. They just won’‘t compensate
them. They say we pay yocu encugh as it is fcr the services
that you rendered. We are asking you to do something whi::
is not, as I said earlier, labor or skill intensive, and 2=
we expect you to do that as part of the general services

provided under the contracet.

You can’t identify in those services, as I have

Heritage Reporting Corporation
(202) 628-4888
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just descrited them to you, a part of the consult:ng fae
which rdlates to the buy. 1It’s fundamentally expectes --
part of the services provided.

I°11 give you an example.’' Our law firm prcw:zes
library servizes to clients. We don’t charge for them
separately.

MR, COSTA: The problem the Commission facea .3 -o
have seen :in all other cases a2 quantifiable placement fce
that is, in fact, an allocable cost. If I am understan<
correctly what you are saying is that the fees that you z:=
pay, some porticn of those feds wére, in fact, to cover
placement of your ads in Iowa and it is an allocable experse
to lowa.

MR. BAUER: I disagree.

MR. COSTA: ;6, the Commission {9 placed sormewnas
in a quandary and has to determine how much of the cosz .=
to be allocated to the state limit. That’s the situaz::~ .o
are in.

Granted, there are cCases where there have been ..
kinds of percentages of commissions paid, ranging anywhe:cs
from 2 percent to 15 percent. However, there have been
payments that have been made for that specific purpose -:
place ads. That’s what the Commission says today, try a-:

figure out what money, how much money was for that ser-—:. e

for those ads which were run in Iowa. That’s the quanza:

Heritage Reporting Corporation
(202) 628-4888
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So, it’s really a question of how you charactaer::ze
it and ! understand your characterization, but I don‘t
believe we are between the rock and the hard place, where
it’s free legal corporate services on the one hand or hidden
amounts which requirs allocation to Iowa on the other.

I simply don’t think that is a fair
characterization of media buy arrangjéments in the market as
it appears tocday. But I 'understand your concern on this
point. I’'m extremely sensitive. I Jjust wanted you to know.

CHAIRMAN MCGARRY: That would appear to conclude
our consideration. Doug Patton?

MR. PATTON: Just a footnote, Mr. Chairman, on Mr.
Bauer’s point. I think one of the reasons that some of
these candidates don’t want to pay 15 percent or 10 percent
or 8 percent is 20 years ago the cost of media buy times was
not as great as it is today. When you do a $300,000 buy and
put another 15, 10 percent on that, that’s pretty
incredible. Whereas, 20 years ago it might have been
$30,000 or $4¢,000.

So, the cost of media has driven up the other one,
so it makes the candidates obviously really reluctant to pay
vhat kind of commission. I wigsh I had had it when I was
doing work back in the late ‘'80s, early ’70s.

CHAIRMAN MCGARRY: Do you have anything further,
Bob?

Heritage Reporting Corporation
(202) 628-4888
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MR. BAUER: No. I certainly appreciate the
opportunity to come here and I thank you for your Courzesy
in hearing me out on these issues.

On behalf of the Committee, thank you.

CHAIRMAN McGARRY: I thank you profoundly for ycus
patience and indulgence, particularly for the major
interzuption, but I know you understand the validity of .-

I think ve are all well-served by your appearance here. :
think a lot of the points that you made, particularly on
going beyond the legalisms and getting into hearing a l:.z:'.e
bit about what’s going on out there on the firing line and
the reality and practicality of life are worthwhile hear:ng.

So, on hehalf of everyone, there appears to be
nothing further. Madame Secretary, we will conclude this
Special Open Session for the Gephardt for President
Campaign, conducted on Wednesday, Noveaber 6, 1991.

Thank you all.

(Whereupon, at 3:53 p.a., the proceedings vere
adjourned.)

Beritage Resporting Corporstion
(202) 628-4888
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FEDERAL ELECTION COMMISSION
WASHINCTON O C 204

July 26, 1991

HEMORANDUR

T0:

THROUGH:

PRON:

SUBJECT:

Robert J. Costa
Assistant Staff Director
Audit Division

John C. Surina
Staff Director

Lawrence M. Noble
General Counsel

Kim L. Bright-Coleman (4
Associate General Counsel
[4 0\,
Carmen R. Johnsom,,"x
Assistant General Cgunsel

Final Audit Report con Gephardt
for President Committee, Inc.
(LRA #338/AR-90-4S5)

On June 10, 1991, the Commission approved the Pinal Audit
Report on Gephardt for President Committee, Inc. ("Committee").
The Final Audit report was publicly released on June 18, 1991.
The Office of General Counsel received the Committee’s response

to the Final Audit Report on July 18, 1991.

The Office
Division review
to this Office.
incorporated in

of General Counsel requests that the Audit

the Committee’s response and submit the analys:is
The Audit Division’s analysis will be

our proposed Statement of Reasons.

If you have

any questions, please contact Lorenzo Holloway, the attorney
assigned to this matter.
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Amount Allocated by the Committee to the Iowa Expenditure

Limitation (5739,478.98)

The Committee erroneously allocated $1,051.88 to Iowa.
However, since the Committee reduced its Iowa allocation by 25
percent, an adjustment of only $788.91 is required ($1,051.88 x
75 percent). As a result, the amount allocated to Iowa by the
Committee should be reduced to $738,690.07 ($739,478.98 -
788.91).

Section III.C.l. - Twenty-Five Percent National Exemption

The Commission did not allow the Committee’s 25 percent
national exemption, and increased the amount allocated by the
Committee accordingly. Since, the Committee demonstrated that
it had erroneously allocated $1,051.88 to Iowa (see above) an
adjustment of $262.97 ($1,051.88 x 25 percent) is required. As
a result, the amount allocated, by the Audit staff, to the Iowa
expenditure limitation should be reduced to $178,647.14
($178,910.11 - 262.97).

Section III.C.2.a. - Telephone Related Charges

The Committee received refunds, totaling $642.84, from
U.S. West (formerly Northwestern Sell). Documentation from the
vendor indicated that the refunds were being made to customers
who had telephone service (telepnone service base charges) from
June 1, 1984 to June 30, 1988. Since telephone service base
charges were allocated 100 percent, the amount allocated to the
Iowa expenditure limitation shou.d te reduced to $43,412.98
($44,055.82 - 642.84).

Section I11.C.13. - Miscellanecus Expenses

The Committee provided documentation which demonstrated
that $2,248.16 in aiscellanecus charges does not require
allocation to Iowa. As a resu.it, the amount allocated to Iowa
should be reduced to $25,787.41 S28,035.57 - 2,248.16).

Section III.C.15, - Accounts Pavable

The Committee provided docuzentation from a vendor which
stated that an invoice for shipmen:z, totaling $967.20, was
voided since the shipment was never received. As a result, the
amount allocated to Iowa should te :ceduced to $24,253.86
($25,221.06 - 967.20).

Section III.C.17. - Exempt Z:apliance and Pundraising
Expenditures

As a result of the adjustment made in Section 11I.C.2.a.
the Committee’s 10 percent compliance and 10 percent

g




fundraising exemption must be adjusted by $128.57 ($642.84 x 20

percent exemption).

reduced to $19,063.33 ($19,191.90 - 128.%7).

Recap of Iowa Allocations

Presented below is a recap of Iowa allocations.

Thetefore, the exemption alldwed should be

The

categories and amounts that have changed, as a result of the
Committee’s response to the final audit report, are in bold

type.
Amount Allocated by Committee

Additional Allocations by the
Audit staff

Tventy-five Percent National
Exemption

Telephone Related Charges

Salaries, Eaployet PFICA, -
Consulting PFees, and
Staff Benefits

Intra-state Travel and
Subsistence

Car Rentals

Polling

Telemarketing Related Services -

Printing

Media

Jefferson/Jackson Dinner

Other Deposits

Miscellaneous

Adjustments to Previous Iowa
Allocations

Accounts Payable

RenCil Apartments/Houses

Exempt Compliance and
FPundraising Expenditures

Total Allocations by Audit
Staff

Total Allocable Amount

Less Iowa Expenditure
Limitation

Amount in Excess of the Iowva
Expenditure Limitation

$178,647.14

43,412.98
36,63€.02
19,898.59

22,486.08
19,288.08

- 49,385.63

17,535.00
74,235.77
21,156.96
1,752.56
25,787.41
4,691.98

24,253,865
7,371.46
(19,063.33

$ 738,690.07

)

$27,464.17

1,266,154.24
775,217.60

$..490,236,64
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shown below is the revised calculation of the amount

repayable to the United States Treasury as a result of the
expenditures in excess of the Iowa state limitation.

Amount Paid in Excess of the Limitation $477,034.32
($490,936,64 - 13,902.32*/ outstanding
A/P at 10/25/898/

Repayment Ratio froa Finding III.A. .262834

Repaynent Amount §“§|3§9|§5"'/

As you are avare Counsel for the Committee has requested a

hearing before the Commission. The Committee is contesting
report. The Audit staff has not received any additional

docunentation with respect to the above mentioned contested
matters.

Should you have any questions, please contact Tom Nurthen

or Rick Halter at 376-5320.

ce:

2e/

t.'/

The Commissioners
Anne A. Weissenborn, 0GC

This amount has been reduced by $967.20, which cepresent
the reduction made at Section 1I1.C.1S.

October 25, 1989 represents the last day matching funds
remained in the Committee’s account.

The repayment amount may increase as a result of the
subaission and review of documentation for a rental
property which has not been made available to date, as

well as the disposition of the Iowa Mailing List ($10,000).
The interim addendum to the final audit report, approved by
Commission on August S, 1991, and made available to the

Committee on August 6, 1991 addressed the Iowa mailing list
issue. 77
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FEDERAL ELECTION COMMISSION

WASHINCTON O C 1046}

Auqust 6, 1991

Memorandum
TO: LAWRENCE M. NOB
GENERAL COUNS
TEROUGH: JOHN C. SURI
STAFF DIREQT
YRONM: ROBERT J. COSTA ~
ASSISTANT STAFTF DIRECTOR -
AUDIT DIVISIOF
SUBJECT: GEPHARDT FOR PRESIDENT COMMITTEE, INC. - "

ANALYSIS OF RESPONSE TO THE FINAL AUDIT REPORT ~

on July 26, 1991, the Qffice of General Counsel requested
the Audit Division to review the Committee®s response to ‘the
final audit report. The results of which will be incorporated
into the proposed Statement of Reasons.

The Committee provided documentation with respect to
Finding III.B. (Determination of Net Qutstanding Campaign
Obligations) and C. (Use of Funds for Non-Qualified Campaign
Expense - Allocation of Expenditures to the Iowa Spending o
Limitation.

With respect to Finding III.B., the Committee gubmitted
adequate documentation which results in an increase of
$14,104.57 in accounts payable for qualified campaign expenses.
This amount is now included in a revised Statement of Net
Outstanding Campaign Obligations. Audit analysis at Attachment
A. It should be noted that the increase does not chafige the .. - ;
conclusion noted on page 6 of the final audit report but does f
increase the Committee’s calculated remaining entitlement, as

of September 14, 1989, from $6,303.96 to $20,408.53.

With .respect to Pinding III.C., the Committee provided
documentation which demonstrated that $4,781.51 in expenses do
not require allocation to the Iowa expenditure limitation. The
above reductions effect the fcllowing sections of the final

audit report.
¢
Alaioo | //
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ATTACERENY 5
PAGE 2 of 3

Therefore, as of April 8, 1988, the Candidate’s temaining
entitlement wvas $1,534,666.29. Using the Commission’s satching
fund records and Committee disclosure ceports for the period April
9, 1988 through September 14, 1989 it was deterained that the
Committee received $1,51¢,257.76 in contributions

and matching
funds. As a result, the Candidate’'s temaining entitlement, asg of
September 14, 1989 was $20,408.53 ($1,534,666.29 - 1,514,25%7.76).

\/.
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" Gephardt for President Committee, Inc.

Statement of Net Outstanding Campaign Obli
; as of April 8, 1988

as Determined Through Nevember 9, 1990

(Audit Analysis 8-5-91)

Assgets
Cash in Bank -

~ Accounts feceivable .
Capital Assets

-~

Total Assets.

Tiabilities . -

O Accounts Payable for.. -

Qualified. Campaign:

Expenses

~ Refunds of Excessive .
Contributions Due

~ Actual Winding Down Cost
(4/9/68 to 11/9/90) .

" Estimated Winding Down Cost.

~ (11710790 vo. S/10/911.
: Salaries/Consulting -
~ Occupancy .
Telephone
Office Expenses
Travel
Postage and Delivery
Total Estimated -
Wwinding Down €Cost -

Total Liabilities

$8,000.
2,400.

2.400
300

Net Outstanding Campaign Obligations

*r/ The Committee’s accounts payable figure has
amount of accounts payable allocable to the

Q0

00

.00

.00
500.
200.

00
co

$ 62,819.94

48,913.8¢
45,861.00

1,387,448.49%/

‘30 575 ..00
- 247,437.33

13,800.00

ATTACHMENT A
PAGE 1 of 2

gations

$ 157,

$1,692.

594.33

[ X
o
()]
(v ¥
(]

(

been reduced by the
Iowva spending limic,

which tepresent non-qualified campaign expenses, and the

forgiven/unpaid portion ($987,457) of debt se

the Commission on October 30, 1990.

-

ttlements approved Gty
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FEDERAL ELECTION COMMISSION MH002772

WASHINCTON. D C 20463

April 6, 1992

MEMORANDUM

TO: LAWRENCE M. NOBLE
GENERAL COUNSE

THROUGH: JOHN C. SUF
STAFF DIREQER’

FROM: ROBERT J. CO$TA :7§§%Zi,a
ASSISTANT STAFF DIRECTOR

AUDIT o:vriﬁou

SUBJECT: GEPHARDT FOR PRESIDENT COMMITTEE, INC, -
UPDATED STATEMENT OF NET OUTSTANDING
CAMPAIGN OBLIGATIONS

Per your request on March 27, 1992, the following adjustments
to the Committee’s Statement of Net Outstanding Campaign
Obligations (NOCO) are required.

It should be noted that on October 30, 1990 the Commission
did not approve debt settlements for obligations totaling
$66,774.35. However, on December 11, 1991 the Committee responded
to the Commission’s requests, and as a result of subsequent
recommendations by the Office of General Counsel, the Commission
allowed obligations totaling $51,707.60 to be paid in-kind, and
other obligations totaling $13,862.45 to be considered as either
exempt travel and subsistence ($7,411.53) or volunteer services
($6,450.92). 1In addition, the Committee stated it overstated the
amount of one obligation by $1,204.30.

Since the above obligations were included on the NOCO
statement in Accounts Payable for Qualified Campaign Expenses, a
downward adjustment of $66,774.35 is necessary.

Further, the effect of obligations being paid in-kind results
in the Committee receiving $34,446.89 in apparent excessive
contributions and $7,374.09 in apparent prohibitive (corporate)

contributions. Therefore, an equal amount for refunds due would
be recognized on the NOCO statement.

1 A




‘Memorandum to Lawrence M. Noble
Page 2

As a result, Refunds of Excessive Contributions Due (and now
Prohibited Contributions) would increase $41,820.98 ($34,446.89 +
7.374.09).*/ (See Attachaent A for a revised NOCO Statement.)

Finally, your memorandum dated Macch 2§, 1992 cregarding OSR
90-16 Gephardt for President Committee - Debts Owed Six
Individuals, does not affect the revised NOCO statement and/or
. cepayment of matching funds.

Attachsent as stated

C man s o ameees '~

pots S 0 y
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ATTACHMENT A
PAGE 1 of 2

Gephardt for President Committee, Inc.
Statement of Net Outstanding Campaign Obligations
as of Aapril 8, 1988
as Determined Through November 9, 1990
(Audit Analysis 8-5-91)

ﬁQAssets
) Cash in Bank $ 62,819.94
<y Accounts Receivable 48,913.59
Capital Assets 45,861.00
- —_—
zzrotal Assets $ 157,594.53
Liabilities
~— Accounts Payable for 1,320,674.14=,
Qualified Campaign -
ad Expenses
. Refunds of Excessive/Prohibited 85,395.98
Contributions Due
- Actual Winding Down Cost 247,437.33

(4/9/88 to 11/9/90)
M getimated Winding Down Cost '
~ (11,/10/90 to 5/10/91)

Salaries/Consulting $8,000.00
Occupancy 2,400.00
Telephone 2,400.900
Office Expenses 300.00
Travel 500.30
Postage and Delivery 200.90
Total Estimated 13,800.00
winding Down Cost .
Total Liabilities $1,667,307.45
Net Outstanding Campaign Obligations ($1.509,.712,92)

4 The Committee’s accounts payable figure has been reduced by the
amount of accounts payable allocable to the Iowa spending limit,
which represent non-qualified campaign expenses, the forgiven/unpaid
portion ($987,457) of debt settlements approved by the Commission on
October 30, 1990, and by the amount of the forgiven/unpaid portion
($66,774.35) of other obligations approved by the Coamission on

PO S Y .. 90089
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ATTACHMENT A
PAGE 2 of 2

Therefore, as of April 8, 1988, the Candidate’'s remaining
entitlement was $1,509,712.92. Usjng the Commission’s matching
tund records and Committee disclosure reports for the period Aprail
9, 1988 through September 14, 1989 it was determined that the
Committee received $1,514,257.76 in contributions and matching
funds. As a result, the Candidate received matching funds in
excess of his entitlement as of September 14, 1989, totaling
$4,544.84 ($1,514,257.76 - 1,509,712.92).

The Audit staff does not recommend a repayment-of matching .
funds pursuant to 2§ U.S.C. §9038(bl(1) at ehis time. It is
expected that the Committee will incur additional legal fees
and additional winding down costs subsequent
to the end of the winding down peried (5/10/91) projected in the
NOCO statement, which would eliminate the overpayment ($4,544.84) = °
noted above.

cmmtrmem—eem /D
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FEDERAL ELECTION COMMISSION

WASHINGTON D C 20463 MH002878
May 4, 1992
MEMORANDUNM
TO: LAWRENCE M. NOBL
GENERAL COUNS
THROUGH: JOBN C. SUR

FRON: ROBERT J. COSEKA ?( .
ASSISTANT STNrr DIRECTOR

AUDIT DIVISION

SUBJECT: GEPHARDT FOR! PRESIDENT COMMITTEE, INC.
UPDATE OF AMOUNT IN EXCESS OF THE IOWA
EXPENDITURE LIMITATION

Per your request on April 24, 1992, the following
adjustments, to the amount calculated by the Audit staff as
allocable to the Iowa limit in our January 15, 1992 aemorandum
to your office, would be required as a result of the
Commission’s determination of April 23, 1992.

The Commission determined that travel and subsistence
costs associated with conducting public opinion polls in Iowa
are allocable to the Iowa limit. As a result, the amount
allocable to Iowa would be increased froam $6,535.74 (Agenda
Document $92-52) to $19,288.08.

Further, the Commission determined that a 15% agency
commission should be allocated for all media placements run in
Iowa up to and including the date of the amendment to the media
contract (January 18, 1988); thereafter, no allocation to Iowa
relative to the cost of placement is necessary. As a result,
the amount allocable for media would increase from $21,642.44
(Agenda Document #92-52) to $49,745.40. The increase of
$28,102.96 represents the allocable portion of placement costs
in accordance with the Commission’s April 23, 1992
determination.
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Application of the above results in the followiag
sdjustaents te expenditures allocable ta the towe limit.

Amount in Excess of the- $466,446.27
Towva Sxpeaditere fiait

Amount Paid in Excess of $452,549.98
the lowe Expenditure Limit

Repayment Asount $118,943.9¢

should you have asny questions please ceatect Tom Nerthen

- at 219-3720.

« mean § AVRFTUD u ..
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FEDERAL ELECTION COMMISSION € T s

WASHINGTON Do -

May 15, 1992

MEMORANDUNM

TO: The Commissio

THROUGH: John C. Suri

FROM: Lawrence M.
General Counse

Rim L. Bright-{Coleman &
Associate GeneyYal Counkel

Carmen R. Johnso
Assistant General unsel

Lorenzo Holloway 9 -
Attorney ‘14}‘

SUBJECT: Proposed Final Repayment Determination and

Statement of Reasons -- Gephardt for President
Committee, Inc. (LRA #338)

Oon April 23, 1992, the Commission considered the Office of
General Counsel’s recommendations that the Commission make a
final determination that Richard A. Gephardt and the Gephardt
for President Committee, Inc. ("Committee") repay $108,205.77 to
the United States Treasury and approve the proposed Statement of
Reasons supporting this determination. Agenda Document #92-52.
The repayment amount was based on the Committee exceeding the
Iowa expenditure limitation by $411,688.65 with a repayment
ratio of .262834. See 11 C.F.R. § 9038.2(b)(2)(ii)(A).

At the meeting, the Commission directed the Office of
General Counsel to: (1) revise that portion of the proposed
Statement of Reasons applying the S5 day rule, 11 C.F.R.

§ 106.2(b)(2)(iii), to the intrastate travel expenses of the
employees of the Committee’s consulting firm, Kennan Research
and Consulting, Inc.; (2) revise the section of the Statement of
Reasons discussing the consulting fee the Committee paid to Doak
and Shrum to show that the amount of the fee for media placed
prior to the signing of the amendment on January 18, 1988 is
allocable to the Iowa limitation and the fee for any amount
placed thereafter is not allocable; and (3) delete the citation
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Proposed Final Repayment Determination i
e Gephardt for President Committee, Inc. ¢
A (LRA #338)

Page 2

comparing 11 C.F.R. § 106.2(a)(l) with the Commission’s on
public financing of the 1992 presidential election cycle in the
section of Statement of Reasons discussing the allocation of

salaries and employer FICA. See Certification, Agenda Document
$#92-52.

On April 24, 1992, the Office of General Counsel requested
that the Audit Division adjust the amount subject to the Iowa
expenditure limitation and recalculate the Committee’s pro rata
repayment based on the Commission’s determinations. 1In a
memorandum dated May 4, 1992, the Audit Division included the
adjustment to the Iowa limitation and the recalculated pro rata
repayment., The Committee exceeded the lIowa expenditure
limitation by $452,543.95. Therefore, the Committee’s pro rata
repayment for exceeding the limitation is $118,943.94
($452,543.95 x .262834). Attachment #11.

The Office of General Counsel has made the revisions to
comport with the Commission’s determinations and included the

~ adjusted amount in excess of the Iowa limitation and the
recalculated pro rata repayment in the draft Statement of
3 Reasons. The revisions are marked in the draft Statement of

Reasons accordingly. However, it should be noted that, due to
~ the length of the document when all of the attachments are
‘" included, we are only circulating the proposed Statement of
O

Reasons and Attachment $#11 (The Audit Division’s memorandum
dated May 4, 1992).

— RECOMMENDATIONS
The Office of General Counsel recommends that the
Commission:
~
- 1. Determine that Congressman Richard A. Gephardt and the
Gephardt for President Committee, Inc. must repay $118,943.94 to
™ the United States Treasury; and
™,

/

2. Approve the attached Statement of Reasons in support of
the final repayment determination.

Attachment

Proposed Statement of Reasons
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

Congressman Richard A. Gephardt
and the Gephardt for President
Committee, Inc.

STATEMENT OF REASONS
On , 1992, the Commission made a final
determination that Congressman Richard A. Gephardt and the
Gephardt for President Committee ("Committee") must repay

5§v6°4 £_$118,943.94 to the United States Treasury. The Committee’s

- final repayment determination was based on it exceeding the lowa
f)\§zd z.expenditute limitation by $452,543.95. See 11 C.F.R.

(\

p § 9038.2(b)(2)(ii)(A). The Committee’s repayment ratio as

D

calculated under 11 C.F.R. § 9038.2(b)(2)(iii) is .262834.

- Therefore, the Committee is ordered to repay $118,943.94
igé\se ($452,543.95 x .262834) to the United States Treasury within 30

— days receipt of this determination. 11 C.F.R. § 9038.2(d)(2).
Y Pursuant to 11 C.F.R. § 9038.2(c)(4), this Statement sets forth
(\

the legal and factual basis for the Commission’s determination.l/

1/ Throughout the Statement of Reasons, "FECA" refers to the
Federal Election Campaign Act of 1971, as amended, 2 U.S.C.
§§ 431-455, and "Matching Payment Act" refers to the

Presidential Primary Matching Payment Account Act, 26 U.S.C.
§ 9031-9042.
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I. BACKGROUND

The Gephardt for President Committee, Inc. is the principal
campaign committee of Congressman Richard A. Gephardt, a
candidate for the Democratic presidential nomination in 1988.
Oon June 10, 1991, the Commission made an initial determination
that the Committee must repay $126,383.37 to the United States
Treasury. The issues relevant to the repayment determination
first arose in the Interim Audit Report which was approved by
the Commission on October 4, 1989. See Attachment 1. The
Committee responded to the Interim Audit Report on February 16,
1990. See Attachment 2. The Commission issued the Final Audit
Report on June 10, 1991. See Attachment 3. The Committee

responded to the Final Audit Report on July 18, 1991.2/ See

Attachment 4. As part of its response, the Committee requested

an opportunity to address the Commission in open session
regarding the Final Audit Report and the initial repayment
determination pursuant to 11 C.F.R. § 9038.2(c)(3). See
Attachment 5. The Commission granted the Committee’'s request
for an oral presentation on September 19, 1991. Counsel for the

Committee made an oral presentation before the Commission on

November 6, 1991. See Attachment 7.

2/ The Committee’s response to the Final Audit Report
incorporates by reference its response to the Interim Audit
Report. Therefore, references to the Committee's response

includes both its responses to the Interim Audit Report and the
Final Audit Report.
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II. EXPENDITURES IN EXCESS OF THE IOWA LIMITATION

Section 44la(b)(1)(A), Title 2 of the United States Code
establishes national and state expenditure limitations for
candidates seeking the presidential nomination who receive
public financing. The Commission’s regulations, as set forth at
11 C.F.R. § 106.2, govern the allocation of expenditures by
publicly-financed primary candidates to particular states. The
Iowa expenditure limitation for the 1988 election cycle was
$775,217.60. See 2 U.S.C. § 44la(b)(1)(A). The Final Audit
Report found that the Committee exceeded the Iowa expenditure
limitation by $480,848.63. Since the Committee's repayment
ratio is .262843, the Commission made an initial determination
that the Committee repay $126,383.37 ($480,843.63 x .262834) to
the United States Treasury. See 11 C.F.R.

§ 9038.2(b)(2)(ii)(A).

The Committee contends that it was entitled to a 25%
national exemption of all of its Iowa expenditures. 1In
addition, the Committee contests the allocation of the following
expenses to the Iowa expenditure limitation: (1) telephone
charges of Northwestern Bell and MCI; (2) salaries, employer
FICA, consulting fees and staff benefits; (3) intrastate travel
and subsistence expenses;{(4) telemarketing expenses; (5) media
expenses; and (6) event expenses.

Based on the additional information submitted by the
Committee in response to the Final Audit Report and the initial
repayment determination, the Commission has determined that the

Committee exceeded the Iowa expenditure limitation by




$452,543.95.3/ Therefore, the Commission has reduced the amount
the Committee must repay to the United States Treasury from
$126,383.37 to $118,943.94 ($452,543.95 x .262834).4/

The reduction in the amount allocable to the Iowa
expenditure limitation is the result of several adjustments.
First, the amount was reduced to account for $1,051.88 in
expenditures the Committee erroneously allocated to the Iowa
limitation. The Commission also reduced the amount allocable to
the Iowa expenditure limitation to account for $642.84 in
refunds for telephone base charges. Similarly, the amount
allowed for the 10% compliance exemption was reduced by a
proportional amount. 1In addition, the amount allocable to the

Iowa limitation was reduced by $967.20 for certain accounts

3/ An addendum audit report will be issued pursuant to

11 C.F.R. 9038.1(e)(4). The amount in excess of the Iowa
expenditure limitation may be increased to account for expenses
found to be applicable to the Iowa limit in the Final Addendum
Audit Report. Therefore, the Committee may owe an additional
amount to the United States Treasury. See 11 C.F.R.

§ 9038.2(b)(2)(ii); see also 11 C.F.R. § 9038.2(f).

4/ The Committee may be required to make an additional
repayment to the United States Treasury for receiving public
funds in excess of its entitlement. See 11 C.F.R. 9038.2(f).
The Final Audit Report found that the Committee had a remaining
entitlement of $6,303.96. The Committee submitted information
documenting additional accounts payable in the amount of
$14,104.57. Accordingly, the Committee’s remaining entitlement
is increased to $20,408.53 ($6,303.96 + 14,104.57). See
Attachment 7. The Committee submitted a debt settlement
request, DSR 90-16, on March 30, 1990. The Committee submitted
additional information related to the request on May 1, 1990 and
December 11, 1991. On February 25, 1992, the Commission made
several determinations with respect to DSR 90-16 that may reduce
the Committee’s net outstanding campaign obligations by more
than its remaining entitlement. See Attachment 10. The
difference between the Committee’s remaining entitlement and its
net outstanding campaign obligations is repayable to the United
States Treasury. See 11 C.F.R. §§ 9038.2(b)(1)(i) and (v).
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payable and $2,248.16 in miscellaneous expenses. See
Attachment 9. Finally, the Commission adjusted the amount of
media expenses allccable to the Iowa expenditure limitation.
See infra p. 27. The issues raised by the Committee are
addressed in the following discussion.

A. Twenty Five Percent National Exemption

The Committee contends that it is entitled to a "25%
national exemption" because many of the expenditures incurred in
Iowa were unrelated to the Iowa effort, but were directly
related to maintaining a national campaign. Committee’s
response at 32. The Committee argues that its Iowa primary and
national campaigns were "inextricably intertwined." Id. at 32.
According to the Committee, at least 25% of the funds incurred
in Iowa were related to its campaign efforts nationwide. Id. at
34. The Committee’s argument is based on the historical
development of the lowa primary as the initial election with
unquestionable national significance. Transcript of Committee’s
Oral Presentation ("Transcript”) at 39. The Committee contends
that from the 1976 election to the 1988 campaign, Iowa became
the focal point of the primary elections with a disproportionate
significance in the presidential nominating process. Transcript
at 8.

The Committee cautions that it is not contending that it is
entitled to the 25% exemption because of the nationwide impact
of the Iowa primary. Committee’s Response at 17; Transcript at
6. Rather, the Committee asserts that as a result of the

national importance of the Iowa primary, the national campaign




: e 3EIYY ¢ SRRV IR LT Lte B IR TR S A M SRR T LT AN
I L T ) R R s LR

and the Iowa primary begin to "blur to a degree, which makes
determining which expenditures are made for the purpose of
influencing the Iowa voters and which expenditures are made in

Iowa for the purpose of influencing the national voters, a very
difficult determination to make." Transcript at 6. 1In support
of its position, the Committee submitted affidavits of campaign
staff detailing the amount of time they spent addressing the
concerns and.inquiries of the national press. 1In addition, the
Committee intimates that its Iowa budget was prepared in
recognition of the fact that a substantial portion of its
expenditures would be incurred to influence voters nationwide.
I1d. at 11.

In view of its efforts to focus on the demands of a
national campaign, the Committee exempted 25% of the
expenditures incurred in connection with the Iowa primary and
asks that the Commission allow it to take this exemption in
order to address the political and financial realities of the
Iowa primary. The Committee contends that to do otherwise would
impose an undue burden on it to stay within the expenditure
limitation in Iowa, possibly affecting the candidate’s guarantee
of political speech under the first amendment. Committee’s
Response at 33. The Committee further argues that the
Commission has a constitutional obligation to administer the
Iowa expenditure limitation in a manner that accounts for the
political realities of the initial primary and, therefore, the

Commission cannot reject an exemption based on any percentage.

Transcript at 10 and 79.
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Although the Committee concedes that the selection of the

percentage of exempt expenditures was arbitrary, it asserts that

a fixed percentage is an effective way to apportion those
expenditures incurred to influence the voters of Iowa and the

voters nationwide. Committee’s Response at 35-36. 1In support

of this arqument, the Committee states that the Commission has

often selected an arbitrary percentage to deal with similar

problems in the area of campaign finance. As an example, the

Committee states that the 10% compliance and fundraising
exemptions set forth at 11 C.F.R. § 106.2(c)(5) are arbitrary
percentages. Id. at 36,

The Commission rejects the Committee’s position that it is
entitled to exempt 25% of the expenditures it incurred in Iowa.
At the heart of the Committee’s position is an attack on the
concept of state-by-state limits. While the Commission has
recommended that Congress eliminate the state-by-state limits,
Congress has never chosen to eliminate them. Thus, as long as
the state expenditure limitations remain in effect, the
Commission is required to administer the law and make its
determinations accordingly. See 11 C.F.R. § 437c(b)(1).

The Committee’s position essentially requires the

Commission to administer the Matching Payment Act and the

regulations based on the whims of the political process. For

example, in the 1992 presidential election cycle, lowa appears
to have had less national significance than it did in the 1988

election cycle. Therefore, the Committee’s argument would not

apply in that instance, but other campaigns could argue that
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expenditures incurred in other states with a greater national

significance in the 1992 election cycle should be exempt from
state allocation.

The congressional mandate that the Commission is required
to follow, as expressed at 2 U.S.C. § 441la(bl)(1l)(a), is to
calculate the state expenditure limitations based on the voting
age population and not according to a candidate’s belief that a
specific state’'s relative significance to his or her national
campaign causes the committee to incur expenditures to influence
the voters in that state and the voters nationwide. The
Commission is required to follow this congressional mandate even
if the candidate's belief is based on strategic political
reasoning, media reports or historical information suggesting
that the Iowa primary campaign and the national campaign are
"inextricably intertwined."”

While the Committee contends that certain expenditures
incurred in Iowa were actually for the purpose of influencing
voters nationwide, the Commission believes that every
expenditure incurred in the entire primary process has a
national component that is not necessarily measurable or
separable from the state component. The primary elections are
not held to elect a candidate to a particular state office.
Rather, they are held for the purpose of nominating a candidate
for the office of President of the United States. See 11 C.F.R.
§ 106.2(a)(l). Therefore, it is anticipated that the
expenditures will have a national component and the presidential

committee receiving public funds will make the necessary
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financial adjustments to accommodate a process by which
state-by-state elections are held to nominate a candidate to a
national office.

Moreover, the Commission does not believe that the
candidate’s right to political speech is abridged by the denial
of the 25% national exemption. Nor does the Commission believe
that it has a constitutional obligation to grant the Committee’s
exemption. The intent of Congress in enacting the public
financing provisions was to facilitate political speech and not

to abridge it. See Buckley v. Valeo, 424 U.S. 1, 92 (1976).

However, in order to be eligible to receive public funding, the
candidate must satisfy several conditions and make certain
certifications to the Commission. See 26 U.S.C. § 9033(a),(b).
The candidate certified to the Commission that he would not
exceed the state expenditure limitation. 26 U.S.C.

§ S033(b)(1). The candidate was not compelled to accept the

public funds and to make the certification to the Commission.

See Republican National Committee v. Federal Election

Commission, 487 F. Supp. 280, 284 (S.D.N.Y. 1980), aff'd 616
F.2d 1 (24 Cir. 1980), aff’d 445 U.S. 955 (1980); see also John

Glenn Presidential Committee, Inc. v. Federal Election

Commission, 822 F.2d 1097 (D.C. Cir. 1987)(The court rejected
the committee’s argument that the state-by-state expenditure

limitations violated the first amendment). The Commission notes

that the Iowa expenditure limitation was the same for all of the
presidential candidates receiving public funds under the

Matching Payment Act. Therefore, the Commission is not




constitutionally obligated to grant the candidate a special

exemption from the Iowa expenditure limitation that the other
candidates receiving public funds did not enjoy.

Furthermore, the Commission does not believe the Committee
is justified in arbitrarily selecting the percentage of
expenditures exempt from the Iowa limitation without
documentation supporting this method of allocation. When the
Commission disputes the candidate’s allocation or claim of
exemption for a particular expense, the candidate has the burden

of demonstrating, with supporting documentation, that the

proposed method of allocation or claim of exemption is

reasonable. See 11 C.F.R. § 106.2(a)(l1). Since the Committee

has not based its claim for an exemption on actual figures, but
on a theoretical figure couched in terms of a national
exemption, the candidate has not met his burden of proving that
the claim of exemption is reasonable. See id.

Finally, the Committee’s claim for a 25% national exemption

is not analogous to the 10% compliance and fundraising

exemptions. Unlike these exemptions, which focus on special

areas of concern in the financial management of political

campaigns, the Committee’s proposal for a national exemption is

state specific. The Commission has never and cannot adopt an

exception to the state expenditure limitations based on one
state’'s order in the primary election process or its relative

importance to the candidate’s national campaign.
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B. Telephone Charges

1. Northwestern Bell Charges

The Committee contends that $78.00 in calls that were
classified on its Northwestern Bell bill as "Interstate, Canada,
and/or 908 Directory Assistance Usage" are not allocable to the
Iowa expenditure limitation. Committee’s Response at 39. The
Committee argues that these calls were interstate calls placed
outside of Iowa and therefore, should not be allocated to that
state’s limitation. Id. The Committee also contends that
$172.15 in charges for intrastate calls made after the lIowa
primary are not allocable to the lowa expenditure limitation.

Committee’s Response at 40. Since these calls were made after

the Iowa primary, the Committee asserts they did not have any

influence on the primary. Id. The Committee notes that these

calls are distinguishable from the debt retirement activities

that take place after an election. 1Id.

The Commission’s regulations exempt charges for interstate
telephone calls from allocation to any state. 11 C.F.R.

§ 106.2(b)(2)(v). However, in its response to the Interim Audit

Report, the Committee submitted documentation to support
exempting only $28.20 in telephone charges from the Iowa

expenditure limitation. See 11 C.F.R. § 106.2(a)(1).

Accordingly, the Final Audit Report reduced the amount allocable

to the Iowa expenditure limitation by $28.20. Since the

Committee provided no further evidence that an additional amount
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in telephone charges should be exempt from allocation, the
remainder of the charges are allocable to the Iowa expenditure
limitation.

Moreover, the Commission believes that the calls made after
the Iowa primary are allocable to that state’s expenditure
limitation. 1Intrastate charges are overhead expenditures which
must be allocated to the particular state where the office is
located. 11 C.F.R. § 106.2(b)(2)(iv)(A). Expenditures that are
made in a state after the primary election, which relate to that
primary election are allocable to the state’s expenditure

limitation. 11 C.F.R. § 110.8(c)(1); cf. FEC v. Ted Haley

Congressional Committee, 852 F.2d 1111 (%th Cir. 1988). Since

the Committee did not demonstrate that these calls were
unrelated to the Iowa primary, the charges are allocable to that
state’'s expenditure limitation. See 11 C.F.R. § 106.2(a)(1l).
2. MCI Charges

The Final Audit Report allocated $6,756.19 in MCI charges
to the Iowa expenditure limitation. The Committee objects to
the allocation of $2,628.56 of these charges to the limitation.
Committee’s Response at 42. The Committee's MCI service allowed
campaign staff to place calls by using the MCI card 800 access
code. Id. According to the Committee, the system’s access code
could identify the location to which the call was made, but not
where the call originated. Id. The Committee contends that it
was inappropriate for the Audit staff to allocate the calls

placed to a location in Iowa to that state’s expenditure

limitation. Committee’'s Response at 43. The Committee notes
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that many of the calls in question were reflected on its MCI
bill from the national headquarters and, therefore, would be
exempt from allocation to the Iowa limit under the interstate
call exemption. 1d. The Committee concludes that since it
cannot be determined where the calls originated, the most
reasonable approach is to allocate only 50% of the charges to
the Iowa expenditure limitation. 1Id.

The Final Audit Report noted that the 800 access code could
be traced to certain MCI card numbers and the documentation
indicates that the individuals in possession of the MCI cards
with these numbers were in lowa during the billing cycle in
question. The Committee has not submitted any documentation
demonstrating that the individuals using the MCI cards were
calling from outside of Iowa; nor has it submitted documentation

to support its assertion that some of the calls were placed from

the national headquarters. Therefore, the Committee is not

entitled to exempt these costs from state allocation under

11 C.F.R. § 106.2(b)(2)(v).

C. Salaries, Employer FICA, Staff Benefits and
Consultant Fees

The Final Audit Report allocated an additional $30,075.40

to the lowa expenditure limitation. This additional allocation

was the result of the Committee’s failure to allocate the cost

of life and health insurance and employer FICA.5/ This

5/ FICA refers to the tax imposed on both employers and
employees to fund the Social Security programs pursuant to the
Federal Insurance Contributions Act, 26 U.S.C. §§ 3101-3126.

Under FICA, the employer and the employee pay matching amounts.
26 U.s.C. § 3101; 26 u.s.C. § 3111.
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additional allocation was based on the fact that the Committee
improperly allocated certain salaries and consultant fees as
100% exempt compliance costs.

With respect to the additional allocation for employer
FICA, the Committee contends that the Commission’s regulations
do not require the allocation of such payments. The Committee

argues that only the Financial Control and Compliance Manual

("Compliance Manual") imposes such an obligation and, therefore,

concludes that the Compliance Manual and the regulations are

inconsistent. Committee’s Response at 56. Thus, the Committee
asserts that it was correct in using the regulations as guidance
and not allocating employer FICA tc Iowa. Id. The Committee
further argues that, unlike salary, employer FICA payments are
not a benefit to the employee. 1Id at 54. Rather, FICA is the
employer’s legal obligation to pay taxes and the benefit runs
entirely to the federal government. Id. Consequently, the
Committee contends that these expenditures were not incurred to
influence the nomination, but to satisfy its legal obligation to
contribute to the FICA. Transcript at 1S5,

The Committee raises similar arguments with respect to its
failure to allocate its costs for health and life insurance for

its staff. Specifically, the Committee contends that neither

the Commission’s regulations nor the Compliance Manual require

it to allocate the cost of health and life insurance.

Committee’s Response at 57. The Committee also argues that the

cost of such benefits, unlike employee salaries, does not have

any direct relationship to the campaign’s activities to
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influence the nomination. Id. The Committee further contends
that in consideration of the "high stakes battle" in Iowa and
the relatively small expenditure limitation available in that
state, campaigns may choose not to offer insurance benefits to
campaign staff in order to avoid allocating such expenses to
that state’s limitation. Transcript at 15. The Committee
arques that committees should be encouraged to offer insurance
benefits to their staffs. 1Id. at 16.

Finally, the Committee contends that it is entitled to take
a 100% compliance exemption for certain lowa staff salaries and
still maintain the standard 10% compliance exemption for the
remainder of the Iowa staff salaries without establishing an
allocation percentage for each individual in the state.
Committee’s Response at 47. The Committee submits that
requiring presidential committees to establish an allocation
percentage for each individual in a state to be entitled to the
100% compliance exemption is not in line with the realities of
political campaigns. Transcript at 50. The Committee intimates

that one of the realities is that during the course of the

campaign most of the staff will be charged to perform compliance

tasks at one time or another. Id. The Committee asserts that

another political reality is that certain individuals are
employed solely for the purpose of ensuring compliance. 1Id.
Therefore, the Committee believes that it is entitled to exempt
100% of their salaries to compliance and it contends that there

is no constitutional or statutory bar to this method of

allocation. Id. at 51.
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The Commission believes that these expenses are allocable
to the lowa expenditure limitation. 1In general, the regulations
do not require that any specific expenditures be allocated to
the state limitations. Rather, the regulations merely set forth
a general rule that expenditures incurred for the purpose of
influencing the nomination of a candidate with respect to a
particular state are allocable to that state. 11 C.F.R.

§ 106.2(a)(1l). The regulations also set forth a general rule
for the method of allocating expenses and specific rules for the
method of allocating certain enumerated expenditures. 11 C.F.R.
§ 106.2(b). In addition, the regulations provide for specific
expenses that are exempt from state allocation. 11 C.F.R.

§ 106.2(c). Therefore, unless the expenditure is expressly
exempt from state allocation under 11 C.F.R. § 106.2(c), the
Commission is not precluded from applying such an expenditure to

the state limitatiggiix

Contrary to the Committee’s assertion, the Commission's

regulations and the Compliance Manual are not inconsistent in

their approach to allocating employer FICA. Rather, the

regulations and the Compliance Manual complement one another.

The Compliance Manual elaborates on areas which are not

specifically addressed in the regulations to assist candidates
in the financial management of campaigns which are publicly

financed. See Compliance Manual, pg. xiii. (Introduction). The

fact that the Committee chose to "follow the [r]egulations to

the letter" does not negate its obligation to allocate employer
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FICA as required by the Compliance Manual. Moreover, the

Committee concedes that it relied on the Compliance Manual in

other circumstances throughout the campaign.

In any event, the Committee’s argument that employer FICA
payments are not allocable to the Iowa expenditure limitation
because the payments do not benefit the employee is misplaced.
The threshold inquiry, for purposes of determining whether the
cost is allocable to the Iowa expenditure limitation, is whether
the FICA payments are expenditures incurred for the purpose of
influencing the nomination. See 11 C.F.R. § 106.2(a)(1l).
Salary is an expense that is allocable to the state expenditure
limitation. See 11 C.F.R. § 106.2(b)(2)(ii). Pursuant to
26 U.S.C. § 3111, every employer covered by FICA is required to
pay these taxes for individuals in their employ. As a result,
employer FICA payments are ancillary to the employer-employee
relationship. Since salary is a committee expense that arises
out of the employer-employee relationship, employer FICA
payments must be allocated to the state expenditure limitation
in the same manner as salary. See 11 C.F.R. § 106.2(b)(2)(ii).

Moreover, the Commission believes that employer FICA
payments were incurred to influence the nomination. The
Committee employed the individuals to engage in activity to
influence the Iowa primary election. The cost to the Committee
was staff salary, benefits, employer FICA and other taxes. The
fact that employer FICA was paid into a fund established by the
federal government as opposed to a campaign employee, the lessor

of the property where the campaign office was located, or the

SRR T T
CEE T
2




PR .-3_;“!\ T AR e

R O 'g‘?_: w‘r}i;-«z TR R L G Tom T A R R m*’)h”\
bR

-18-
vendor of campaign buttons, for example, does not change the
nature of the expense. Employer FICA payments are merely one of
the many expenses a committee will incur in the course of
conducting a campaign and influencing the nomination.
Furthermore, the Committee’'s costs for the staff’s health
and life insurance are allocable to the Iowa expenditure
limitation. Salaries must be allocated to each state in
proportion to the amount of time each employee spends in the
State. 11 C.F.R. § 106.2(b)(2)(ii). While the Commission's
regulations do not specifically state that costs for health and

life insurance must be allocated, the Compliance Manual,

page 124, does state that a committee must allocate such costs.
Moreover, health and life insurance benefits are the same as
salary in that they are all part of the compensation package
offered to employees in consideration for their services. The
form of the compensation does not change the nature of the
expense as allocable to the lowa expenditure limitation.

11 C.F.R. § 106.2(b)(2)(ii).

See

Finally, the Commission believes that the Committee is not
entitled to a 100% compliance exemption for certain employees if

it does not establish an allocation percentage for each

individual in the state. The Commission’s regqulations provide

that "[aln amount equal to 10% of campaign workers’ salaries and
overhead expenditures in a particular [s)tate may be excluded
from allocation to that [s]tate as an exempt compliance cost."

11 C.F.R. § 106.2(c)(5). However, "[i]f the candidate wishes to
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claim a larger compliance or fundraising exemption for any
person, the candidate shall establish allocation percentages for
each individual working in that state." 1Id.

D. Intrastate Travel and Subsistence Expenses

1. Expenses of Campaign Staff

The Audit staff allocated an additional $19,898.59 to the
Iowa expenditure limitation to account for intrastate travel and
subsistence expenses of campaign staff who were in the state for
5 or more consecutive days. See 11 C.F.R. § 106.2(b)(2)(iii).
The Committee contends that $1,705.88 of this amount is not
allocable to the limitation. Committee’s Response at 66. The
Committee raises four points with respect to the allocation of
these expenditures. First, the Committee contends that the rule
requiring the allocation of intrastate travel and subsistence
expenses of campaign staff in a state for 5 or more consecutive
days should be interpreted using 24-hour periods. The Committee
argques that there is no regulatory policy for the Commission
using calendar days. Transcript at 20; Committee’s Response at
63. Alternatively, the Committee arques that the Explanation
and Justification for 11 C.F.R. § 106.2(b)(2)(iii) does not
require the allocation of such expenditures to a particular
state if a committee can demonstrate that the individuals in
question were working on its national campaign strategy.
Committee’s Response at 64. The Committee notes that the tasks
performed by the staff in question in Iowa were more akin to
"national campaign strategy meetings" than the tasks that were

for the purpose of influencing the voters of Iowa. 1d. at 63.
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Third, the Committee submits that at least 25% of these

expenditures should not be applied to the Iowa limit under its

national exemption theory. Id. at 64; see supra at 4. Finally,

the Committee contends that it cannot be "reasonably expected to

document in painstaking detail that these individuals were not

———

in the state on the fifth day." 1Id. at 65 (emphasis in

original). The Committee arques that the Commission’s
regulations cannot be read to require such a burden con the

campaign without first amendment infringements. 1Id.
The Commission interprets 11 C.F.R. § 106.2(b)(2)(iii) by

determining whether a person spent any portion of 5 or more

consecutive days in a state, rather than whether he or she spent

5 or more consecutive 24-hour periods in a state. See

Explanation and Justification of 11 C.F.R. § 106.2(b)(2), 48

Fed. Reg. 5225 (February 4, 1983); see also Compliance Manual at

Chapter I, section C.2.b(2)(c), page 32.6/ While the Committee
contends that the individuals in question were performing tasks
that were akin to its national campaign strategy, the Committee

has not submitted any documentation to support its assertion.

See 11 C.F.R. § 106.2(a)(1). Moreover, the Commission has

6/ The Compliance Manual, at Chapter 1, Section
C.2.b(2)(c), page 32, states in relevant part:

Salary, per diem and/or subsistence costs incurred by
persons traveling to a State who remain four (4)
consecutive calendar days or less, and for national
headquarters staff traveling on business other than the
campaign in that State, do not require allocation to the
State. When determining whether a campaign staff person
worked in a State for more than 4 consecutive days, the
Commission will generally look to calendar days or any
portion thereof, rather than 24 hour periods.
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rejected the Committee’s argument that it is entitled to a 25%
national exemption. See supra at 7. Furthermore, although the
Committee contends that it is unreasonable to require it to
document whether the individuals at issue were in the state on
the fifth day, in cases where the Commission disputes a
committee’s proposed method of allocation, the committee has the
burden of demonstrating, with supporting documentation, that its
method of allocating was reasonable. 11 C.F.R. § 106.2(a)(1l);

see John Glenn Presidential Committee, Inc. v. Federal Election

Commission, 822 F.2d 1097, 1103 (D.C. Cir. 1987). The Committee
has not submitted any supporting documentation in this case.
Therefore, the intrastate travel and subsistence expenses of the
campaign staff who were in Iowa for 5 or more consecutive days
are allocable to that state's expenditure limitation.

Finally, as a condition for receiving public funds under
the Matching Payment Act, the candidate certified that he would
not incur expenditures in excess of the state limitations.

11 C.F.R. § 9033.2(b)(2). 1In addition, the candidate agreed to
comply with the applicable requirements of the FECA, the
Matching Payment Act and the regulations promulgated thereunder.
11 C.F.R. § 9033.1(b)(9). The Commission’s requlations require
candidates to submit documentation if his or her method of
allocation is disputed. 11 C.F.R. § 106.2(a)(1l). 1Imposing

these requirements on candidates who choose to receive public
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financing does not violate the first amendment. See Republican

National Committee v. Federal Election Commission, 487 F.

supp -
280, 284 (S.D.N.Y 1980), aff’'d 616 F.2d 1 (24 Cir. 1980), aff'd

445 U.S. 955 (1980).
2. Vendor Expenses

The Final Audit Report allocated $19,288.08 in travel

expenses the Committee paid to a vendor, Kennan Research and

Consulting, Inc. ("Kennan Research"). Part of this allocation
was based on the Commission’'s determination that the Committee
could not exclude the intrastate travel and subsistence expenses
for the Kennan Research consultants under the 5-day rule as set
forth at 11 C.F.R. § 106.2(b)(2)(iii).

First, the Committee contends that a portion of the amount
in question was undocumented expenditures, which it had in fact
documented and another portion was related to expenses for
certain surveys conducted by Kennan Research that the Audit
Division counted twice. Committee’s Response at 91. The
Commission notes that the Final Audit Report reflects the fact
that the amount allocable to the lowa expenditure limitations
has been reduced by $7,374.41 to account for these two
categories of expenses.

Second, the Committee argues that $18,797.31 in intrastate
travel and subsistence expenses for its consultants should be
excluded from state allocation because the consultants at issue

did not remain in the state for 5 consecutive days on any lowa
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surveys. Committee'’s Response at 94. The Committee contends

& S B e R

that there is no regqulatory purpose for applying the 5 day-rule

L e

to employees and not consultants. Transcript at 29.
The Commissic rejects the Committee’s contentions. The
Commission’s regulations, at 11 C.F.R. § 106.2(b)(2)(vi),

require expenditures incurred for the purpose of taking public

~eo\33d' polls to be allocated to the state(s) in which the polls are
taken, except in the case of nationwide polls. The individuals
at issue were employees of Kennan Research who traveled for the
purpose of conducting polling activity directed at Iowa.
= Accordingly, such costs are related to polling and, therefore,
; are allocable to the Iowa expenditure limitation under 11 C.F.R.
A § 106.2(b)(2)(vi).
O E. Telemarketing Expenses
—_ 1. Lewis and Associates Telemarketing, Inc.
The Committee entered into a telemarketing services
= agreement with Lewis and Associates Telemarketing, Inc. ("Lewis
- and Associates”). Lewis and Associates was paid $100,541.75 in
;; exchange for its services. Lewis and Associates considered 9%

of this amount to be profit. The Committee was charged $.75 per
call for completed calls and a reduced rate of $.20 per call for
calls placed to wrong and disconnected numbers. The Final Audit
Report allocated both the profit and the costs of the wrong and
disconnected numbers to the Iowa limitation. The Committee does
not dispute the allocation of the profit to Iowa. However, the

Committee contends that the cost for wrong and incomplete calls
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should not be allocated to lowa because these calls did not

influence the nomination process. Committee’s Response at 97,
The Committee's focus is misplaced in this instance. The
focus should be on the contract and Lewis and Associates’

performance under the contract. Pursuant to the contract, the

Committee was charged for all calls, including those made to

wrong and disconnected numbers. The intent of the parties in
contracting for the services was to influence the voters of
Iowa. The fact that some of the calls were not completed is
merely one of expenses for conducting a telemarketing operation.
This situation is analogous to the Committee purchasing goods
for the campaign and not using everything that was purchased,
yet contending that the only allocable cost is for the goods

that were actually used by the Committee. Neither argument has

any merit if the intent of the parties in bargaining for the

goods or services was to influence the voters of Iowa.

Therefore, the expenditures incurred for incomplete calls are

allocable to the lowa expenditure limitation.

2. Voter Contact Services

The Final Audit Report allocated $28,511.89 in fees arising

out of a contract that the Committee entered into for goods and

services with Voter Contact Services ("VCS"). The Committee

contends that under this contract, VCS was the exclusive

provider of voter files and voter services to the Committee.

Committee’s Response at 101. The vendor charged the Committee a

100% mark-up on its products. Id. at 101. According to the

Committee, this mark-up was the result of VCS’'s commitment to
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provide its services and products exclusively to the Committee.
1d. The Committee argues that this exclusive bilateral

arrangement was representative of VCS’s commitment to a long-

term national campaign. Id. The Committee further contends

that had the fees been limited to providing goods and services
for the Iowa campaign, the fees charged would have been lower
and related only to the actual services provided in Iowa. Id.
Consequently, the Committee believes that the fees related to
this long-term objective are not allocable to Iowa. Id.

The Committee’s exclusive arrangement in the contract does

not necessarily entitle it to allocate the respective fees to

the national limitation. The Final Audit Report notes that

detailed invoices provided by the Committee indicated that the

goods and services provided were directed at lowa. Therefore,

the costs for the goods and services are allocable to the Iowa
expenditure limitation, despite the fact that the Committee
contends that VCS was committed to a long-term national
campaign. See 11 C.F.R. § 106.2(a)(1).

F. Nedia Expenditures

On June 24, 1987, the Committee entered into a contract

with the firm of Doak and Shrum to place its advertisements

during the course of Congressman Gephardt’s presidential

campaign. The original contract called for a consulting fee of

$120,000.00 and a 15% agency commission on the first one million

dollars of media time buys. The term of the original agreement

was July 1, 1987 until November 8, 1988. The contract was

subsequently amended to delete the 15% commission for the period
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covering December 26, 1987 through the date of the New Hampshire
primary. In addition, the amendment required the Committee to
pay an additional consulting fee of $110,000.00 The parties
signed the amendment on January 18, 1988. The Final Audit
Report allocated $52,593.33 of the consulting fee, the amount
representative of the allocable portion of the 15% commission,
to the Iowa expenditure limitation.

The Committee’s argument against applying this amount to
the Iowa limitation is twofold. The first part of the
Committee'’s argument focuses on an analysis of the type of
services Doak and Shrum rendered in comparison to its
arrangement for compensation. The Committee asserts that Doak
and Shrum’s services were not limited to media buys. Transcript
at 122. According to the Committee, Doak and Shrum analyzed
polls, prepared scripts, consulted with Congressman Gephardt,
and reviewed media strategy. Transcript at 58. The Committee
contends that a commission on media buys does not have any real
relationship to these services. Id. The Committee asserts that
making the media buys was not labor or skill intensive.
Transcript at 122. Therefore, the Committee argues it was more
appropriate to revise the form of Doak and Shrum’s compensation
as a fee for consulting services. 1Id.

Secondly, the Committee contends that as a result of the
array of services now offered by consultants, there is a trend
toward not compensating consultants through commissions for
media placement. Transcript at 122. The Committee asserts that

political clients expect consulting firms to perform media
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placement as a part of their general consulting services. Id,
Accordingly, the Committee argues that any compensation for
media placement is incorporated in the fee for general
consulting services and, therefore, it is not identifiable. 1d.
The Committee contends that its renegotiations with Doak and
Shrum and the subsequent amendment to the contract allowed it to

compensate Doak and Shrum in this manner for its media

placement. 1Id. at 59.

In view of the fact that the original agreement recognized
and required the Committee to pay a 15% commission on media
buys, the Commission has determined that the amount of the

consulting fee representative of the 15% media commission

'o\sed . ) .

‘p for media placed prior to the signing of the amendment on

3 January 18, 1988, $28,102.96, is allocable to the lowa

— limitation. See 11 C.F.R. § 106.2(b)(i)(B). However, since the

h Committee is entitled to amend its contract to properly reflect

~ the fee for consulting services rendered, the Commission
concludes that the compensation for services rendered subsequent

tz to January 18, 1988 is not allocable to the lowa expenditure

limitation.

G. Event Expenses - Jefferson/Jackson Dinner

The Final Audit Report identified $27,918.34 that the
Committee incurred in connection with the Jefferson/Jackson

Dinner ("Dinner") hosted by the Iowa Democratic Party on

November 7, 1987. The Committee incurred expenditures for

buses, tents, banners, caps and food. The Committee excluded

75% of these expenditures as exempt fundraising. The Committee
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argues the Dinner had two purposes: 1) to recruit hosts for a
subsequent fundraising house party event called "America

First: December First," by distributing host information packets
at the Dinner; and 2) to lay the groundwork for future donations
by prospective contributors. Committee’s Response at 1285,

The Final Audit Report found that these expenditures werte
not exempt fundraising and, therefore, an additional $21,156.96
was allocated to the Iowa limitation.7/ The Committee is not
entitled to exempt these expenses as fundraising. The
regulations provide that exempt fundraising expenditures are
those expenses associated with the solicitation of
contributions. 11 C.F.R. § 106.2(c)(5)(ii). The Committee
concedes that there was no actual solicitation at the Dinner.
The mere distribution of information packets for the recruitment
of hi.sts for a future fundraising event, without any actual
solicitation, does not justify the exclusion of the Dinner
expenditures as exempt fundraising. See Final Audit Report on
Paul Simon for President Committee, approved October 22, 1991.8/
Moreover, the Committee's attempts to demonstrate that
fundraising increased because of its initial contact with

prospective contributors at the Dinner is not persuasive.

7/ The Committee had already allocated $6,761.38 ($27,918.34 -

$21,156.96) of the expenditures incurred in connection with the
Dinner to the lowa limitation.

8/ The Paul Simon for President Committee claimed that its

commercials, which did not include a fundraising appeal, were a
part of its "multi-tiered fundraising strategy." The Committee
asserted that the commercials were followed by direct mail and

telemarketing appeals. The Commission rejected the Committee'’s
argument.




Therefore, the Commission has determined that the Committee may

not exempt these expenses and has allocated them to its Iowa

expenditure limitation.
III. FINAL REPAYMENT DETERMINATION

Therefore, the Commission has made a final determination
pursuant to 11 C.F.R. § 9038.2(c)(4) that for the foregoing
reasons, Congressman Richard A. Gephardt and the Gephardt for

President Committee, Inc. must repay $118,943.94 to the United

States Treasury.

ATTACHMENTS

1. Interim Audit Report on the Gephardt for President Committee,
Inc., approved October 4, 1989 (portions omitted).

2. Response of the Gephardt for President Committee,

Inc. to the
Interim Audit Report, February 16,

1990 (portions omitted).

3. Final Audit Report on the Gephardt for President Committee,
Inc., approved June 10, 1991.

4. Response of the Gephardt for President Committee, Inc. to the
Final Audit Report, July 18, 1991.

5. Gephardt for President Committee’'s request for an oral
presentation, July 18, 1991.

6. Memorandum to the Commission on the Oral Presentation of the
Gephardt for President Committee, Inc., October 31, 1991,
{attachments omitted).

7. Transcript of Oral Presentation to the Commission on

November 6, 1991 on behalf of the Gephardt for President
Committee, Inc.

8. Memorandum to Robert J. Costa, Re: Gephardt for President
Committee's Response to the Final Audit Report, July 26, 1991.




9. memorandum to Lawrence M. Noble, Re: Analysis of the Gephardt

for President Committee’s Response to the Pinal Audit Report,
August 6, 1991.

10. Memorandum to Lavwrence M. Noble, Re: Updating Statement of

Net Outstanding Campaign Obligations, April 6, 1992 (portions
omitted).

11. Memorandum to Lawrence M. Noble, Re: Update of Amount In
gxcess of the lowa Expenditure Limitation, May 4, 1992.
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FEDERAL ELECTION COMMISSION

MHO002878
S ASHINGTON D (¢ Jude)
May 4, 1992
MEMORANDUM
TO: LAWRENCE M. NOBL
GENERAL COUNS
THROUGH: JOHN C. SURZX
STAFF DIRE(Q
A =
FRONM: ROBERT J. ( .
ASSISTANT STAFF DIRECTOR
AUDIT DIVISION
SUBJECT: GEPHARDT FOR! PRESIDENT COMMITTEE, INC.

UPDATE OF AMOUNT IN EXCESS OF THE IOWA
EXPENDITURE LIMITATION

Per your request on April 24, 1992, the following
adjustments, to the amount calculated by the Audit staff as
allocable to the lowa limit in our January 15, 1992 memorandum
to your office, would be required as a result of the
Commission’s determination of April 23, 1992.

The Commission determined that travel and subsistence
costs associated with conducting public opinion polls in Iowa
are allocable to the Iowa limit. As a result, the amount
allocable to lowa would be increased from $6,535.74 (Agenda
Document #92-52) to $19,288.08.

Further, the Commission determined that a 15% agency
commission should be allocated for all media placements run in
Iowa up to and including the date of the amendment to the media
contract (January 18, 1988); thereafter, no allocation to Iowa
relative to the cost of placement is necessary. As a result,
the amount allocable for media would increase from $21,642.44
(Agenda Document #92-52) to $49,745.40. The increase of
$28,102.96 represents the allocable portion of placement costs

in accordance with the Commission’s April 23, 1992
determination.
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Application of the above results in the following
adjustments to expenditures allocable to the Iowa limit.

Amount in Excess of the $466,446.27
Towa Expenditure Limit

Amount Paid in Excess of $452,543.95
the Ilowa Expenditure Limit

Repayment Amount $118,943.94

Should you have any questions please contact Tom Nurthen
at 219-3720.

sPACHMENT UL
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FEDERAL ELECTION COMMISSION .
WASHINCTON. DC 20463 ‘

June 8, 1992

MEMORANDUNM
TO: FRED S. EILAND
PRESS OFFICER %’
) FRONM: ROBERT J. COSTA
ASSISTANT STAFF DIRECTOR
- AUDIT DIVISION
™~ SUBJECT: PUBLIC ISSUANCE OF THE FINAL ADDENDUM TO THE FINAL
. AUDIT REPORT ON GEPHARDT FOR PRESIDENT COMMITTEE,
INC.
O
— Attached please find a copy of the Final Addendum to the
. Final Audit Report on the Gephardt for President Committee,
~~ Inc. which was approved by the Commission on May 29, 1992.
N (8
~ Informational copies of the report have been received by
—~ all parties involved and the report may be released to the
public.
M
(\

Attachment as stated

cc: Office of General Counsel
Office of Public Disclosure

Reports Analysis Division
FEC Library
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FEDERAL ELECTION COMMISSION AK002847
WASHINCTON D C 20463

ADDENDUM TO THE
FINAL AUDIT REPORT OF THE AUDIT DIVISION
ON THE
GEPHARDT FOR PRESIDENT COMMITTEE, INC.

I. Background

A. Overview

On June 10, 1991, the Federal Election Commission
("the Commission") approved the final audit report on Gephardt
for President Committee, Inc. ("the Committee™). That report
was based on an audit conducted pursuant to 26 U.S.C. §9038(a)
and included an initial determination regarding repayment to
the United States Treasury. The audit covered the period from

the Committee’s inception, November 17, 1986, through May 31,
1988.

The final audit report, Finding III.C., addressed the
Commission’s initial determination that the Committee made
payments totaling $480,848.63 in excess of the Iowa state
limitation. Further, the Commission determined that the

$126,383.37 was repayable to the United States Treasury
pursuant to 26 U.S.C. §9038(b)(2).

On May 21, 1992, the Commission approved the final
repayment determination and Statement of Reasons and reduced
the amount paid in excess of the Iowa state limitation to
$452,543.95 ($480,848.63 -~ 28,304.68). Further, the amount

repayable to the U.S. Treasury was reduced to $118,943.94
($452,543.95 x .252834).

Follow-up fieldwork was conducted pursuant to 11
C.F.R. §9038.1(b)(3)*/ which states, that the Commission may
conduct additional fieldwork after completion of the fieldwork
conducted pursuant to paragraph (a)(l) and (2) of this section.

The follow-up fieldwork covered the period June 1, 1988 through
November 9, 1990.

*/ Citations to 11 C.F.R. §§9031-39 and §§100-116 refer to the

regulations in effect for the 1988 cycle, unless otherwise
noted.




]

QO

SR ARKEE S R YR T A R SR T

ES PR AN

In addition, 11 C.F.R. §9038.1(e)(4) states that
addenda to the audit report may be issued from time to time as
circumstances warrant and as additional information becomes
available. Such addenda may be based, in part, on follow-up
fieldwork conducted under 11 CFR 9038.1(b){(3), and will be
placed on the public record.

This addendum is based upon documents and workpapers
which support each of its factual statements. They form part
of the record upon which the Commission based its decisions on
the matters in the addendum and were available to Commissioners
and appropriate staff for review.

B. Key Personnel

The Treasurer of the Committee during the period of
this review was Mr. 5. Lee Kling.

C. Scope

The fieldwork included an examination of the required
supporting documentation for receipts and disbursements,
analysis of Committee debts and obligations (including winding
down costs), and such other procedures as deemed necessary
under the circumstances to determine whether the Committee
received any matching fund payments in excess of the amount to
which it was entitled and whether any amount of any payment
made from the matching payment account was used for any purpose

other than to defray the qualified campaign expenses of the
Committee.

II. Finding and Recommendation Related to Title 2 of the

United States Code

Certain matters noted during course of this review

have been referred to the Commission’s Office of General
Counsel.

I1I. Finding and Recommendation Related to Title 26 of
the United States Code

Use of Funds for Non-Qualified Campaign Expenses

Section 9035(a) of Title 26 of the United States Code
states, in part, that no candidate shall knowingly incur
gqualified campaign expenses in excess of the expenditure

limitations applicable under section 44la(b)(1l)(A) of
Title 2.

Section 9038.2(b)(2)(i)(A) of Title 11 of the Code of
Federal Regulations provides, in part, that the Commission may
determine that amount(s) of any payments made to a candidate
from the matching payment account were used for purposes other
than to defray qualified campaign expenses.

TN e o KT ey B
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Section 9038.2(b)(2)(ii)(A) of Title 11 of the Code
of Federal Regulations states that an example of a Commission
repayment determination under paragraph (b)(2) of this section
includes determinations that a candidate, a candidate’s
authorized committee(s) or agents have made expenditures in
excess of the limitations set forth in 11 CFR 9035,

On June 10, 1991 the Commission made an initial
determination that the pro-rata portion ($126,383.37) of the
amount paid in excess of the Iowa expenditure limitation

($480,848.63 x .262834), as calculated by the Audit staff, was
repayable to the United States Treasury.

Presented below is a matter not addressed in the
interim audit report and consequently not considered as part of
the Commission’s initial repayment determination.

The Commission obtained information that the
Committee received a list from the Iowa Democratic Party (IDP).
The list contained the names of past Iowa caucus attendees.
According to documents filed with the Commission, the Committee
or someone on their behalf provided $10,000%*/ in cash or
services to the IDP in payment for the list.

Neither the audit fieldwork nor a subsequent review
of the Committee’s computerized disbursement tape revealed a
$10,000 payment or combinations thereof to the IDP. 1If someone
paid the $10,000 or provided services to the IDP on behalf of
the Committee, a contribution/expenditure should have been

reported by the Committee as well as allocated to the Iowa
spending limitation.

As a result, an additional $10,000 is allocable to
the Iowa expenditure limitation.

In the interim addendum to the final audit report,
the Audit staff recommended that the Committee provide
documentation as to the source of the $10,000 payment to the
Iowa Democratic Party (the individual(s) who paid the 1IDP, a
copy of the check(s) or other instrument issued to the IDP,
receipt from the IDP, etc.). The Committee may also wish to
provide an explanation as to why the value of this transaction
should not be allocated to the lowa state spending limitation.
Absent such a showing, the Audit staff will recommend that the
Commission make an initial determination that $2,628.34
($10,000 x .262834) be repaid to the United States Treasury.

*/ It appears $10,000 was the amount paid by other 1988

presidential committees to the IDP for its list of caucus
attendees.
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In response, Counsel for the Committee states that

"The Committee has attempted to develop
information about this mailing list. 1Its
review is not complete, but if additional
information becomes available it will, of
course, provide it to the Commission.

To date, the Committee has determined the
following circumstances surrounding this
mailing list: It appears that the Iowa
Democratic Party offered its mailing list to a
number of candidates in return for their
agreement to help the Party with its
fundraising efforts. Among the candidates
offered the list on this basis was Congressman
Gephardt. The lowa Democratic Party
apparently intended on one basis or the other
to make the information contained in this list
available to all candidates co long as they
reciprocated with some measure of fundraising
assistance to the Party. A review of relevant
news reports for the period in question will
find numerous suggestions that the Iowa
Democratic Party sought to maximize its
advantage in fundraising with a broader array
of presidential candidates whose interest in
the fortunes of the Party was heightened by
the pending Democratic presidential caucuses.

Nonetheless, the Committee does not take this
to be a complete account of the matter. At
this point, a number of the employees who
might have recollections of the matter are no
longer with the Committee and attempts to
contact them and interview them about the
matter have been unavailing. Should the
Commission chance upon any information which
would be useful to the Committee in its
review, it would be most helpful to have this
information so the Committee can act upon it.”

It is the opinion of the Audit staff that the Committee
has not demonstrated that the value of the transaction should not
be allocated to the Iowa state spending limitation, and has not
provided any documentation as to the source of the $10,000
payment to the Iowa Democratic Party. Therefore, the pro rata
portion of the amount in excess of the Iowa state limit
($2,628.34) is repayable to the United States Treasury.

&
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Oon May 29, 1992, the Commission made an initial
determination that $2,6208.34 is repayable to the United States
Treasury within 90 calendar days of service of this report in

accordance with Section 9038.2(d) of Title 11 of the Code of
Pederal Regulations.

If the candidate does not dispute this determination within

30 days of service of this report, the initial determination will
be considered final.

Repaynent Amount: $2,628.34
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FEDERAL ELECTION COMMISSION -+ * ¢ =3 - 1, AK002849

“«d r
WASHINCION DC 204613

May 22, 1992
MEMORANDUM

TO: THE COMMISSIONERS

THROUGH: JOHN C. SURINA
STAFF DIRECTOR

FROM: ROBERT J. COSTA

ASSISTANT STAFF DIRECTOR
AUDIT DIVISION

SUBJECT: FINAL ADDENDUM TO THE FINAL AUDIT REPORT ON
THE GEPHARDT FOR PRESIDENT COMMITTEE, INC.

Attached for your consideration is the subject final
addendum. Also attached is the legal analysis provided by the
Office of General Counsel (portions expunged).

This matter is being circulated on 2 72 hour tally vote

basis. Should you have any questions, please contact Tom Nurthen
or Rick Halter at 219-3720.

Attachments:

Final Addendum to the Final Audit Report on the Gephardt for
President Committee, Inc.

Office of General Counsel’s Legal Analysis Dated April 1, 1992
(portions expunged)
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FEDERAL ELECTION COMMISSION AR002847

WASHINGTON DC 20401

ADDENDUM TO THE
FINAL AUDIT REPORT OF THE AUDIT DIVISION
ON THE
GEPHARDT FOR PRESIDENT COMMITTEE, INC.

I. Background

A. Overview

Oon June 10, 1991, the Federai Election Commission
("the Commission") approved the final audit report on Gephardt
for President Committee, Inc. ("the Committee"). That report
was based on an audit conducted pursuant to 26 U.S.C. §9038(a)
and included an initial determination regarding repayment to
the United States Treasury. The audit covered the period from

the Committee’s inception, November 17, 1986, through May 31,
1988.

The final audit report, Finding I11.C., addressed the
Commission’s initial determination that the Committee made
payments totaling $480,848.63 in excess of the Iowa state
limitation. Further, the Commission determined that the
$126,383.37 was repayable to the United States Treasury
pursuant to 26 U.S.C. §9038(b)(2).

On May 21, 1992, the Commission approved the final
repayment determination and Statement of Reasons and reduced
the amount paid in excess of the Iowa state limitation to
$452,543.95 ($480,848.63 -~ 28,304.68). Further, the amount
repayable to the U.S. Treasury was reduced to $118,943.94
($452,543.95 x .252834).

Follow-up fieldwork was conducted pursuant to 11
C.F.R. §9038.1(b)(3)*/ which states, that the Commission may
conduct additional fieldwork after completion of the fieldwork
conducted pursuant to paragraph (a)(l) and (2) of this section.

The follow-up fieldwork covered the period June 1, 1988 through
November 9, 1990.

*/ Citations to 11 C.F.R. §§9031-39 and §§100-116 refer to the

regulations in effect for the 1988 cycle, unless otherwise
noted.
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In addition, 11 C.F.R. §9038.1(e)(4) states that
addenda to the audit report may be issued from time to time as
circumstances warrant and as additional information becomes
available. Such addenda may be based, in part, on follow-up
fieldwork conducted under 11 CFR 9038.1(b)(3), and will be
placed on the public record.

This addendum is based upon documents and workpapers
which support each of its factual statements. They form part
of the record upon which the Commission based its decisions on
the matters in the addendum and were available to Commissioners
and appropriate staff for review.

B. Key Personnel

The Treasurer of the Committee during the period of
this review was Mr. S. Lee Kling.

C. Scope

The fieldwork included an examination of the required
supporting documentation for receipts and disbursements,
analysis of Committee debts and obligations (including winding
down costs), and such other procedures as deemed necessary
under the circumstances to determine whether the Committee
received any matching fund payments in excess of the amount to
which it was entitled and whether any amount of any payment
made from the matching payment account was used for any purpose

other than to defray the qualified campaign expenses of the
Committee.

I1. Finding and Recommendation Related to Title 2 of the
United States Code

Certain matters noted during course of this review

have been referred to the Commission’s Office of General
Counsel.

I1I. Finding and Recommendation Related to Title 26 of
the United States Code

Use of Funds for Non-Qualified Campaign Expenses

Section 9035(a) of Title 26 of the United States Code
states, in part, that no candidate shall knowingly incur
qualified campaign expenses in excess of the expenditure

limitations applicable under section 441la(b)(1l)(A) of
Title 2.

Section 9038.2(b)(2)(i)(A) of Title 11 of the Code of
Federal Regulations provides, in part, that the Commission may
determine that amount(s) of any payments made to a candidate
from the matching payment account were used for purposes other
than to defray qualified campaign expenses.
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Section 9038.2(b)(2)(ii)(A) of Title 11 of the Code
of Federal Requlations states that an example of a Commission
repayment determination under paragraph (b)(2) of this section
includes determinations that a candidate, a candidate’s
authorized committee{s) or agents have made expenditures in
excess of the limitations set forth in 11 CFR 9035.

on June 10, 1991 the Commission made an initial
determination that the pro-rata portion ($126,383.37) of the
amount paid in excess of the Iowa expenditure limitation
($480,848.63 x .2628349), as calculated by the Audit staff, was
repayable to the United States Treasury.

Presented below is a matter not addressed in the
interim audit report and consequently not considered as part of
the Commission’s initial repayment determination.

The Commission obtained information that the
Committee received a list from the Iowa Democratic Party (IDP). {
The list contained the names of past Iowa caucus attendees.
According to documents filed with the Commission, the Committee
or someone on their behalf provided $10,000%*/ in cash or
services to the IDP in payment for the list.

Neither the audit fieldwork nor a subsequent review
of the Committee’s computerized disbursement tape revealed a
$10,000 payment or combinations thereof to the IDP. 1If someone
paid the $10,000 or provided services to the IDP on behalf of
the Committee, a contribution/expenditure should have been
reported by the Committee as well as allocated to the Iowa
spending limitation.

As a result, an additional $10,000 is allocable to
the Iowa expenditure limitation.

In the interim addendum to the final audit report,
the Audit staff recommended that the Committee provide
documentation as to the source of the $10,000 payment to the
Iowa Democratic Party (the individual(s) who paid the IDP, a
copy of the check(s) or other instrument issued to the 1IDP,
receipt from the IDP, etc.). The Committee may also wish to
provide an explanation as to why the value of this transaction
should not be allocated to the Iowa state spending limitation.
Absent such a showing, the Audit staff will recommend that the
Commission make an initial determination that $2,628.34
($10,000 x .262834) be repaid to the United States Treasury.

*/ It appears $10,000 was the amount paid by other 1988

presidential committees to the IDP for its list of caucus
attendees.



In response, Counsel for the Committee states that

"The Committee has attempted to develop
information about this mailing list. 1Its
review is not complete, but if additional
information becomes available it will, of
course, provide it to the Commission.

To date, the Committee has determined the
following circumstances surrounding this
mailing list: It appears that the Iowa
Democratic Party offered 1ts mailing list to a
number of candidates in return for their
agreement to help the Party with its
fundraising efforts. Among the candidates
offered the list on this basis was Congressman
Gephardt. The Iowa Democratic Party
apparently intended on one basis or the other
to make the information contained in this list
available to all candidates so long as they
reciprocated with some measure of fundraising
assistance to the Party. A review of relevant
news reports for the period in question will
find numerous suggestions that the Iowa
Democratic Party sought to maximize its
advantage in fundraising with a broader array
of presidential candidates whose interest in
the fortunes of the Party was heightened by
the pending Democratic presidential caucuses.

Nonetheless, the Committee does not take this
to be a complete account of the matter. At
this point, a number of the employees who
might have recollections of the matter are no
longer with the Committee and attempts to
contact them and interview them about the
matter have been unavailing. Should the
Commission chance upon any information which
would be useful to the Committee in its
review, it would be most helpful to have this
information so the Committee can act upon it."

It is the opinion of the Audit staff that the Committee
has not demonstrated that the value of the transaction should not
be allocated to the Iowa state spending limitation, and has not
provided any documentation as to the source of the $10,000
payment to the Iowa Democratic Party. Therefore, the pro rata
portion of the amount in excess of the Iowa state limit
($2,628.34) is repayable to the United States Treasury.
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on .. » the Commission made an initial ‘detersination
that $2,878.371s crepayable to the United States Treasury within
90 calendar days of service of this report in accordance with

Section 9038.2(d) of Title 11 of the Code of Pederal Regulations.

If the candidate does not dispute this determination within

30 days of service of this report, the initial determination will
be considered final.

Repayment Amount: $2,628.34




FEDERAL ELECTION COMMISSION ,./-/,;»_, 92 “IYI-

WASHINCTON D C 20463

April 1, 1992

KEMORANDUN
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Assistant staff Dj

ctor
Audit Divisiop

THROUGH: John C. Sur
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FRONM: Lawrence M. Nodble

General Counsel 7faﬁ'///

Kim L. Brigh&-Coleman‘(}%:

Assnciate General Counsel
~N

Carmen R. Johnson éL
- Assistant General Conasel

Lorenzo Holloway 7{
Attorney . .

O SUBJECT: Proposed Final Addendum Audit Report on Gephardt
for President Committee, Inc. (LRA #338/AR-92-4)

The proposed Final Addendum Audit Report on
the Gephardt for President Committee, Inc. ("Presidential
~ Committee™) were submitted to the Office of General Counsel for

legal review on January 14, 1992.1/ The Commission approved the
Interim Addendum Audit Report on July 30, 1991.

The Committee
> responded to the Interim Addendum Audit Report on October 9,

1/ On June 10, 1991, the Commission approved the Final Audit .
Report and made an initial determination that the Presidential

Committee make a repayment of $126,383.37 to the United States
Treasury. Pursuant to 11 C.F.R. § 9038.2(c)(2),

the Committee
submitted a written response disputing the Commission’s initial
repayment determination on July 18, 1991. 1In addition, the
Committee made an oral presentation before the Commission on

November 6, 1991.
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1991. The following memorandum contains our legal analysis of

the finding and recommendations in the proposed Final Addendunm
Audit Report 2/

I. USE OF PUNDS FOR NONQUALIFIED CAMPAIGN EXPENSES -
ALLOCATION OF EXPENDITURES TO IOWA LIMITATION (IIXI.;
)

The Iowa expenditure limitation, as calculated under 2
U.S.C. § 441a(b)(1)(A) for the 1988 presidential election cycle,
was 5$775,217.60. In the Final Audit Report, the Audit staff
found that the Presidential Committee exceeded the Iowa
expenditure limitation by $480,843.63.3.° The Audit staff
obtained information indicating that tne Presidential Committee
acquired a mailing list containing the names of past Iowa Caucus
attendees and that the list was purchased on behalf of the
Presidential Committee by an unknown party.4/ The Audit staff
allocated the cost of the mailing list, $10,000.00, to the Iowa
expenditure limitation.5/ The Presidential Committee did not
report the expenditure nor did 1t allocate the expenditure to
the Iowa limitation. The Interim Addendum Audit Report
recommended that the Presidential Committee identify the person

Vj
2/ Parenthetical references are to the placement of findings in
- the proposed report. Throughout our comments, "FECA" refers to
- the Federal Election Campaign Act of 1971, as amended, 2 U.S.C.
§§ 431-455,.
' 3/ The Committee’'s repayment ratio was .262843. Accordingly,
D

the Commission made an initial determination that the Committee
repay $126,383.37 ($480,842.63 x .262843) to the United States
Treasury. See 11 C.F.R. § 9038.2(b){(2){(ii)(A).

4/

5/ The Audit Division valued the mailing list at $10,000.00

because this is the amount all of the other presidential
committees paid for the list.
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or entity that paid the Party for the list on its behalf.

In
addition, the Presidential Committee was provided an opportunity

to submit an explanation as to why the cost of the mailing list,

$10,000.00, should not be allocated to the lowa expenditure
limitation.

In its response to the Interim Addendum Audit Report, the
Presidential Committee notes that it has limited information
concerning the acquisition of the mailing list from the Iowa
Democratic Party ("Party"). However, the Presidential Committee
asserts that the information that 1t has indicates that the
Party offered its mailing lists to a number of candidates in
consideration for their promise to assist the party with its
fundraising efforts. According to the Presidential Committee,
Congressman Gephardt was offered the list on that basis. The
Presidential Committee argues that the Party sought to increase
its fundraising potential by using presidential candidates who
were i1nterested in the fortunes of the Party.

The Audit Division maintains its position that the cost of
the mailing list is allocable to the Iowa expenditure
limitation because the Committee failed to demonstrate that the
cost should be allocated otherwise. Since the Final Audit
Report found that the Presidential Committee exceeded the Iowa
expenditure limitation, the Audit Division recommends that the
Commission make an initial determination that the Committee

repay an additional $2,628.34 ($10,000.00 x .262834) to the
Upited.states Treasury.

€/

The Office of General Counsel agrees with the aAudit staff
that the cost of the mailing list is allocable to the lowa
expenditure limitation and, therefore, we concur with the Audit
Division’s recommendation that the Commission make an initial
determination that the Presidential Committee repay $2,628.34 to
the United States Treasury. See 11 C.F.R.

§ 9038.2(b)(2)(ii)(A). It should be noted that the period for
notifying the candidate and the Presidential Committee of any
repayments to the United States Treasury expired on July 20,
1991. See 26 U.S.C. § 9038(c). However, the Office of General

s/
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Counsel does not believe that this should preclude the
Commisgion from seeking an additional repayment based on a
finding in the Final Addendum Audit Report. The Final Audit
Report notified the Committee that the resolution of an
additional matter could increase in the initial repayment
determination. Furthermore, in the past the Commission has
notified other presidential committees, after the repayment
notification period expired, of additional repayments arisings
out of addenda audit reports. See Addendum to the Final Audit
Report on The Cranston for President Committee, Inc, approved on
October 27, 1987; Addendum to the Final Audit Report on The John
Glenn for President Committee, Inc., approved on April 7, 1988.

Expenditures incurred for the purpose of
influencing the nomination of the candidate in a particular

state must be allocated to that state. 11 C.F.R. § 106.2(a)(1}.
While there is no information indicating whether the mailing
list was acquired for the purpose of influencing the voters of
Iowa, logic suggests that a mailing list containing the names of
past Iowa Caucus attendees would be acquired for this purpose.
The Presidential Committee has the burden, if it disputes this

allocation, to demonstrate that another allocation is more
reasonable. 1d.

Ix.
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MEMORANDUM

T - The Commissiog

THROUGH: John C. Su
Staff Dire

FROM: Lawrence M.
General Coudsel

. !
Kim L. BriJht-Coleman “uq(:’

Associate General Counsel
Carmen R. Johnson{!t? SI
Assistant General ufisel

Lorenzo Holloway
Attorney ‘ZIV-

SUBJECT: Gephardt for President Committee, Inc.
Request for Extension to Make Repayment
to United States Treasury (LRA #338)

On May 21, 1992, the Commission made a final determination
that Congressman Richard A. Gephardt and the Gephardt for
President Committee ("the Committee") repay $118,943.94 to the
United States Treasury pursuant to 26 U.S.C. § 9038(b)(2)(A).

On May 27, 1992, a notice was sent to the Committee informing it
of the Commission’s final repayment determination. Accordingly,
the Committee was required to make a repayment to the United
States Treasury on June 30, 1992.

In a letter dated July 2, 1992, the Committee requests an
extension of 90 days to make its repayment. Attachment 1 at 2.
The Committee claims that it does not have enough cash-on-hand
to make the repayment. The Committee contends that its
cash-on-hand is all the funds it has available after it engaged
in fundraising to raise the money to pay the outstanding debts
owed to creditors. Therefore, the Committee asserts that
additional fundraising is necessary to raise the money to make
its repayment to the United States Treasury. The Committee,
however, notes that its "current efforts to implement a
fundraising plan has so far met with discouraging results." 1d
at 1. According to the Committee, the additional time will also
be used to establish a repayment schedule if it cannot make the
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RECOMMENDATIONS

The Office of General Coun

sel recommends that the
Commission:

1. Grant the Gephardt for President Committee’s request for
an extension of 90 days until September 28, 1992 to make its
repayment to the United States Treasury; and

2. Approve the appropriate letter notifying the Committee
of the Commission’s decision.

Attachments

1. Letter from Committee’s counsel,

Re: Gephardt for President
Committee Repayment (July 2, 1992),

2. Committee’s 1992 April Quarterly Report

IR o)
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full repayment within 90 days. The Committee states that it
will be in the position to make the full repayment at some
point, but it is currently unsure of the exact date. 1Id at 2.

A presidential committee must make its repayment to the
United States Treasury within 30 days after service of the
notice of the final repayment determination. 11 C.F.R.

§ 9038.2(d)(2). If a presidential committee does not make its
repayment, the Commission may institute judicial action to seek
recovery of the amount owed to the United States Treasury. 26
U.S.C. § 9040(b). However, the Commission may grant a committee

an extension of up to 90 days to make its repayment. 11 C.F.R
§ 9038.2(d)(2).

Although the Commission does not routinely grant extensions
of time, 11 C.F.R. § 9038.4(a), the Office of General Counsel
believes that good cause exists for granting the Committee’s
request for an extension of time. According to the Committee’s
1992 April Quarterly Report, it has $1,455.42 in cash-on-hand.l/
Attachment 2. Consequently, the Committee must raise an
additional $117,488.52 ($118,943.94 - $1,455.42) to make its
repayment to the United States Treasury.2/ The Committee has
stated that it will use the additional time to engage in
fundraising and establish a repayment schedule.3/ Therefore, the
Office of General Counsel recommends that the Commission grant
the Committee an extension of 90 days to make its repayment.

The Committee’s repayment would be due on September 28, 1992.

1/ The 1992 April Quarterly Report indicates that the Committee
does not have any outstanding debts or obligations.
Attachment 2. The Committee submitted a debt settlement

request, DSR 90-16, which was approved by the Commission on
February 25, 1992.

2/ 1t should be noted that the Commission approved the Final
Addendum Audit Report on May 29, 1992. 1In that report, the
Commission made an initial determination that the Committee
repay an additional $2,628.34 to the United States Treasury.
The Committee’s response to the Final Addendum Audit Report was

due on July 6, 1992. The Committee has not submitted its
response to that report.

3/ While the Committee raises a guestion as to its ability to
raise additional funds, we note that it reported receipts of
$116,557 on its 1991 October Quarterly Report. The Committee
reported disbursements of $115,636. The candidate’s

authorized congressional committee, Gephardt in Congress
Committee, reported cash-on-hand of $1,088,705.29 and no
outstanding debts or obligations on its 1992 April Quarterly
Report. Subject to the conditions and prohibitions set forth at
11 C.F.R. § 110.3(c), the Gephardt in Congress Committee may
transfer funds to the Gephardt for President Committee, Inc.
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July 2, 1992

Federal Election Commission
559 E Street, N.W.
washington, DC 20463

Re: Gephardt for President Committee
Repayment

Dear Commissioners:

Wwith the approval of the final audit report for the
Gephardt presidential campaign of 1988, the Gephardt for
President Committes ("the Conm:mittae') has begqun addressing the
requirerent to make rspayment reguired. As matters now stand,
the presidential committee has le2gss than that amcunt in its
cash-on-hand. This balance is all that remains following an
active period of fundraising in the course of which the
Committee attempted to pay outstanding creditors.’ The

Cornittee must now begin additional fundraising to obtain the
monies required for the repayment.

An assessment of the current fundraising environment in
which this must be done suggests that it will be no easy
natter. The Commission i3 certainly aware of prass reports
that suggest that even the active Democratic presidential
campaign in progresse this year has found fundraising
difficult. This is an election year in which there are major
presidential campaigns raising roney aleng with scores of
conpetitive Congressional, Senate and local elections.

The Committee's current efforts to implement a fundraising
plan has so far met with discouraging results.

As the Commission knows, dobt settiaments with a large number of
creditors were reached, and upon revisw by the Commission, approved,
These settlements reflected the limited resources available to the
Committes through post-campaign fundraising.
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By our calculation the date for repayment on a thirty-day
schedule was June 30, 1992. Obviously, as of this date, the
Conmittee does not have the money necessary to make the full
repayment identified in the audit report. The Committee would
like to request an extension of time of S0 days under the
provisions of 11 C.F.R. § 9038.2(d)(2) during which it will be
able to accomplish one of the following:

(1) Raise the funds necessary to make repayment;

(2) Raise whatever funds are available for repayment and

identify to the Commission a payment schedule during
- which repayment will be possiblae.

The Committee would like to note in closing that
fundraising may be difficult this year, in particular, but it

has never come easily to a nresidential campaign which has
-~ been concluded (and unsuccessfully). The Committee
, anticipates that it will be in the position at some point to
N3 raige all the nonies necessary to repay in full. The date by
__ which this possible is still unknown.

Accordingly, the Committee requests an extension of time
of 90 days within which to raise the additional monies

- required and also, if necessary, to establish a plan for
raising whatever additional amounts will be needed.

\ Very truly yours,

~ Prbot o i

Robert F. Bauer
Counsel to the Gephardt for
President Committes, Inc.

RFB:smb

{04669-0002/D A921820.083)
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TO: The Commission

TBROUGH: John C. Surina
Staff Director

FROM: Lawrence M. Noble
General Counsel

Kim L. Bright-Coleman
Associate General Counsel

Carmen R. Johnson
Assistant General Counsel

Lorenzo Holloway
Attorney 1’“‘

SUBJECT: Gephardt for President Committee, Inc.
Request for Extension to Make Repayment
to United States Treasury (LRA $#338)

On May 21, 1992, the Commission made a final determination
that Congressman Richard A. Gephardt and the Gephardt for
President Committee ("the Committee™) repay $118,943.94 to the
United States Treasury pursuant to 26 U.S.C. § 9038(b)(2)(A).

On May 27, 1992, a notice was sent to the Committee informing it
of the Commission’s final repayment determination. Accordingly,

the Committee was required to make a repayment to the United
States Treasury on June 30, 1992.

In a letter dated July 2, 1992, the Committee requests an
extension of 90 days to make its repayment. Attachment 1 at 2.
The Committee claims that it does not have enough cash-on-hand
to make the repayment. The Committee contends that its
cash-on-hand is all the funds it has available after it engaged
in fundraising to raise the money to pay the outstanding debts
owed to creditors. Therefore, the Committee asserts that
additional fundraising is necessary to raise the money to make
its repayment to the United States Treasury. The Committee,
however, notes that its "current efforts to implement a
fundraising plan has so far met with discouraging results."” 1d
at 1. According to the Committee, the additional time will also
be used to establish a repayment schedule if it cannot make the
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full repayment within 90 days. The Committee states that it
will be in the position to make the full repayment at some
point, but it is currently unsure of the exact date. 1d at 2,

A presidential committee must make 1ts repayment to the
United States Treasury within 30 days after service of the
notice of the final repayment determination. 11 C.F.R.

§ 9038.2(d)(2). If a presidential committee does not make its
repayment, the Commission may institute judicial action to seek
recovery of the amount owed to the United States Treasury. 26
U.S.C. § 9040(b). However, the Commission may grant a committee

an extension of up to 90 days to make its repayment. 11 C.F.R
§ 9038.2(d)(2).

Although the Commission does not routinely grant extensions
of time, 11 C.F.R. § 9038.4(a), the Office of General Counsel
believes that good cause exists for granting the Committee’s
request for an extension of time. According to the Committee'’'s
1992 April Quarterly Report, it has $1,455.42 in cash-on-hand.l/
Attachment 2. Consequently, the Committee must raise an
additional $117,4868.52 ($118,943.94 - $1,455.42) to make its
repayment to the United States Treasury.2/ The Committee has
stated that ‘+* will use the additional time to engage in
fundraising and establish a repayment schedule.3/ Therefore, the
Office of General Counsel recommends that the Commission grant
the Committee an extension of 90 days to make its repayment.

The Committee’s repayment would be due on September 28, 1992.

1/ The 1992 April Quarterly Report indicates that the Committee
does not have any outstanding debts or obligations.
Attachment 2. The Committee submitted a debt settlement

request, DSR 90-16, which was approved by the Commission on
February 25, 1992.

2/ It should be noted that the Commission approved the Final
Addendum Audit Report on May 29, 1992. 1In that report, the
Commission made an initial determination that the Committee
repay an additional $2,628.34 to the United States Treasury.
The Committee’s response to the Final Addendum Audit Report was

due on July 6, 1992, The Committee has not submitted its
response to that report.

3/ While the Committee raises a question as to its ability to
raise additional funds, we note that it reported receipts of
$116,557 on its 1991 October Quarterly Report. The Committee
reported disbursements of $115,636. The candidate’s

authorized congressional committee, Gephardt in Congress
Committee, reported cash-on-hand of_$1,088,705.29 and no b
outstanding debts or obligations on'TfE'Tgtf'KB?TT'Quarterly
Report. Subject to the conditions and prohibitions set forth at
11 C.F.R. § 110.3(c), the Gephardt in Congress Committee may

transfer funds to the Gephardt for President Committee, Inc.
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RECOMNENDATIONS

The Office of General Counsel recommends that the

Commission:

1. Grant the Gephardt for President Committee's reguest for
an extension of 90 days until September 28, 1992 to make its
repayment to the United States Treasury; and

2. Approve the appropriate letter notifying the Committee
of the Commission’s decision.

Attachments

1. Letter from Committee’s counsel, Re: Gephardt for President
Committee Repayment (July 2, 1992).

2. Committee'’s 1992 April Quarterly Report
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July 21, 1992

MEMORANDUN

TO: The Commission o

THROUGH: John C. Surina ,
Staff Director //

PRONM: Lawrence M. Noble ]{&"“qu l{"%’

General Counsel

Kim L. Bright-Coleman ‘6%3(:

Associate General Counsel

Carmen R. Johnson anbﬂlkﬁca

Assistant General Cou

Delanie DeWitt Painter ‘7
Attorney

SUBJECT: Jack Kemp for President Committee, Inc.

Request for Extension to Make Repayment
to United States Treasury (LRA #328)

on June 11, 1992, the Commission made a final
determination that Congressman Jack Kemp and the Jack Kemp for
President Committee, Inc. (the "Committee") must repay
$103,555.03 to the United States Treasury. The Commission
approved the amended Statement of Reasons supporting the final
repayment determination on June 23, 1992. On June 26, 1992, the
Commission sent notice of the Commission’s final repayment
determination to the Committee. Accordingly, the Committee is

required to make a repayment to the United States Treasury on
July 27, 1992.

In a letter dated July 9, 1992, the Committee requests an
extension of 90 days to make its repayment.l/ Attachment 1. The

1/ The Committee’s letter requests a "90-day extension of
time, up to and including September 24, 1992." This Office
calculated that a 90-day extension of time from July 27, 1992
would extend up to October 26, 1992, a month later than the
date mentioned in the Committee’s request. Staff of this
Office telephoned Gretchen Lowe, Counsel for the Committee,
to clarify this discrepancy. Ms. Lowe stated that the
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Committee claims that expenses incurred to close down the
Committee have placed the Committee in a deficit position.
Therefore, the Committee asserts that it needs additional time

to raise the funds necessary to make its repayment to the United
States Treasury.

A presidential committee must make its repayment to the
United States Treasury within 30 days after service of the
notice of the final repayment determination. 11 C.F.R.

§ 9038.2(d)(2). If a presidential committee does not make its
repayment, the Commission may institute judicial action to seek
recovery of the amount owed to the United States Treasury. 26
U.S.C. § 9040(b). However, the Commission may grant a committee

an extension of up to 90 days to make its repayment. 11 C.F.R
§ 9038.2(d)(2).

Although the Commission does not routinely grant extensions
of time, 11 C.F.R. § 9038.4(a), the Office of General Counsel
believes that good cause exists for granting the Committee’s
request for an extension of time. According to the Committee’s
1992 July Quarterly Report, it has $66,952.74 in cash-on-hand.2/
Attachment 2. Consequently, the Committee must raise an
additional $36,602.29 ($103,555.03 - $66,952.74) to make its
repayment to the United States Treasury. Therefore, the Office
of General Counsel recommends that the Commission grant the
Committee an extension of 90 days to make its repayment. The
Committee’s repayment would be due on October 26, 1992.

6 3 7 26

RECOMMENDATIONS

|

Y

The Office of General Counsel recommends that the
Commission:

1. Grant the Jack Kemp for President Committee’s request
- for an extension of 90 days until October 26, 1992 to make its
A repayment to the United States Treasury; and

~. 2. Approve the appropriate letter notifying the Committee
of the Commission’s decision.

(Footnote 1 continued from previous page)

Committee is requesting a full 90-day extension, until
October 26, 1992.

2/ We note that the Committee owes $105,000.00 in legal
fees, but has no other debts. We further note that the
Committee has received net year to date contributions
totaling $52,600.00. The itemized disbursements reveal
expenditures of $780.23 for printing and $1,200.00 to a
catering firm for "F/R Expense" incurred on June 16, 1992.
Thus, it appears that the Committee has been involved in
fundraising efforts in 1992.
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PiPER & MARBURY

t200 NINETEENTH STREET. N W
WASHINGTON, D C. 20026-2430 BALTIMORE
202-861-3800

NEW YORR
rax 202 223 2088

PHILADEL®IA

LONDON
WRITER S DIRECT NUMBER EASTON, MO

(202) 861-3917

July 9, 1992

BY HAND

Kim L. Bright-Coleman
Associate General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Dear Ms. Bright-Coleman:

On June 23, 1992 the Commission approved the amended
Statement of Reasons supporting the final repayment
determination that Congressman Jack Kemp and the Jack Kemp for
President Committee, Inc. must repay $103,555.03 to the United
States Treasury. The Committee received written notification
of the repayment and the Statement of Reasons on June 26,

1992. Therefore, repayment is due on July 27, 1992. We hereby
request, pursuant to 11 C.F.R. § 9038.2(d)(2), a 90-day

extension of time, up to and including September 24, 1992, in
which to make repayment.

gl i€ Hd 6- 1026

Good cause exists for the extension of time we have

requested. Expenses incurred to close down the Committee have
placed the Committee in a deficit position requiring additional
time to raise the funds necessary to make the repayment.

We respectfully request, therefore, that the time for
repayment be extended up to and including September 24, 1992.

Sincerely,

retchen L.-Lowe

GLL:cce

ATTACHMENT __!.__.
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FEDERAL ELECTION COMMISSION r-,

WASHINGTON Dt 20460

August 20, 1992

MEMORANDUN

TO: The Commissiopf

THROUGH: John C. Su
Staff Dire

FROM: Lawrence M. Joble p(MU}z” n% =

General Cougsel

s
Kim L. Bri ht—Colemank]%C/

Associate General Couns

Carmen R. Johnso
Assistant General el

Lorenzo Holloway y;
Attorney ’) l .

SUBJECT: Gephardt for President Committee, Inc.

Request for Extension to Make Repayment
to United States Treasury (LRA #338)

Attached for your review is a request by the Gephardt for
President Committee, Inc. ("Committee™) for an extension of time
until September 28, 1992 to make its repayment of $2,628.34 to
the United States Treasury. Attachment 1. The Commission made
a final determination on August 4, 1992 that the Committee must
repay $2,628.34 pursuant to 26 U.S.C. § 9038(b)(2)(A). This
repayment was based on a finding included in the Final Addendum
Audit Report. On August 7, 1992, a notice was sent to the
Committee informing it of the Commission’s final repayment
determination. Accordingly, the Committee is required to make

this repayment to the United States Treasury on or before
September 9, 1992.1/

On August 6, 1992, the Commission granted the Committee’s
request for an extension of 90 days until September 28, 1992 to
make its repayment of $118,943.94 to the United States

1/ Since the Committee’s repayment of $2,628.34 was due on

September 9, 1992, it is essentially requesting an extension of
19 days to make this repayment.
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Extension to Make Repayment

Gephardt for President Committee, Inc.
(LRA %338)
Page 2

Treasury.2/ See Certification, Agenda Document 92-101 (August 6,
1992). This repayment was based on the findings included in the
Final Audit Report. The Committee now requests that its
repayment of $2,628.34 be subject to the same extension of time
as its repayment of $118,943.94. Attachment 1.

The Office of General Counsel recommends that the
Commission grant the Committee'’'s reguest that its repayment of
$2,628.34 be subject to the same extension as its repayment of
$118,943.94. 1In its letter requesting an extension of time to
make the $118,943.94 repayment, the Committee demonstrated that
the additional time is necessary to engage in fundraisaing.
Attachment 2. The Committee’s 1992 July Quarterly Report
reveals that it only has $1,362.92 in cash-on-hand. Attachment
3. Therefore, the Committee should be granted its request for
an extension of time to raise the funds to repay the additional
$2,628.34. Accordingly, the Committee would be required to make
a total repayment of $121,572.28 ($118,943.94 + $2,628.34) to
the United States Treasury on September 28, 1992.

RECOMMENDATIONS

The Office of General Counsel recommends that the
Commission:

1. Grant the Gephardt for President Committee’s request for
an extension of time until September 28, 1992 to make its
repayment of $2,628.34 to the United States Treasury; and

2. Approve the appropriate letter notifying the Committee
of the Commission’s decision.

Attachments

1. Letter from Committee’s counsel, Re: Gephardt for President
Committee Repayment {(August 11, 1992)

2. Letter from Committee’s counsel, Re: Gephardt for President
Committee Repayment (July 2, 1992).

3. Committee’s 1992 July Quarterly Report

2/ The Commission notified the Committee that it would not
grant any additional requests for extensions of time to make
this repayment to the United States Treasury.
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August 11, 1992

Kim L. Bright-Coleman
Associate General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463
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Re:

6 W 219NV Ze

Gephardt for President Committee, Inc.

Dear Ms. Bright-Coleman:

YA

Bl e

3)

This is in response to the Commission's letter dated
August 7, 1992 regarding

the final repayment detarmination in
the Final Addendum Audit Report.

-

The Committee asks that this repayment be subject to the
same extension of time granted to the Committee by the
Commission at its meeting on August 6, 1992.

6 o5

|

If you have any questions or need additional information,
please contact one of the undersigned.

Very truly yours,
h \

) SN
-=——pobert F. Bauer
)

Judith L. Corley
-~ Counsel to Gephardt for
‘ President Committee, Inc.

ATTACHMENT l
[04669-0001/DA922240.026]
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July 2, Leg2

FTederal Election Commission
899 E Street, N.W.
washington, DC 20463

Ra: Gephardt for President Committee
Repayment

Dear Comnissioners:

With the approval of the £:.nal audit report for the '
Gephardt presidential canpa:gn oI 1388, the Gephardt for
President Conmittee ('"the Csr-:ttee') has begun addressing the
N requirerent to nake repayrsn: reguired. As matters now stand,
the presidential conmmittee nhas _:3ss than that amount in its

cash-on-hand. This balan ce .S al. that remains following an

S active pericd of fundraising :n the course of which the

Committae attaempted %o ray ouztstanding creditors.’' The

- Ceznittee must row kegin addiT:snal Zundraising to obtain the
monies reguired Zor the regaytent.

=

An assessrent of the carrant Iundraising environment in
~ -

which th:os nust ke dore sugges:is that 1t wWill be no easy
- matter. Tha Comrmissicn is certainly aware of press reports
that suggest that even the acI:ive Termocratic presidential

> campaign in progress this jyear has {ound fundraising
difficult. This is an electicn "2ar in which there are major

B presidential canpaigns raising ~sney alorng with scores of

conmpetitive cang*essional Zenzte and local elections.

The Committee's currant effsrts =z

forts =z inplement a fundraising
plan has so far netr with disco.raging results,

‘ A8 the Commiszsisn kasw3a, o=
Sreditors vere reoached, =nd .gon .e -
These aerzlemeénzs reflestad zTne o =
Committae thrsugh FoBi-2arpalgn f.-avrz.:

tz.ements with a large number of
. s =2n2 Ccmmissicn, approved,
resz.rces avalilable to the

ATTACEMENT > a0
Page I of
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Tedaral tlaction Coamission
Suly 2, 1992
Paga 2

By our calculiaticn the
schadule was June 37, 1532,
Conmittee doces not nave the
repaynent :xdentified in the
like to request an extensic
provisions of 11 C.F.R. § =
able to acconmplish ona 0of =

(1) Raise the funds necessary 0 nake repayment;

(2) Raise whataver fundis are availiable for repayment and

identify to the Cenarission a payment schedule during
which repayment i1l bte rossiblae.

The Committee would like =0 note in closing that

fundraising may be difficul

has never come easily to a nres Zential campaign which has
been concluded {and unsuccessrully).

anticipates that 1t will

oD
=~

raigse all the ronies necessar tc respay in full.
which this possible is st:ill inknown.

Accordingly, <hs C:nr
o 50 days within wha <c

raising whatever additicnal

RFB:smb

L M659-0002 DAINCS S5}

‘a
(?

J s

Itee reg
raise th

required ard also, :f necessary, <o astablish a plan for

‘e
(13}

o

1y
[

emem mna
-

oo

‘e wTrcem ov

®

o

4
[}

T repayment on a thirty-day
b -wué:.}', as Of this date' th.
Toney necessary to make the full
aud.t veport. The Comnmittee would

) 'h

a2y

cf tire of 90 days under the
23.2 d)\z) during which it will be
e fo.lowing:

wais year, in particular, but it

The Comnittee
za the position at some point to
The date by

uests an extension of tire
2 additional monies

atcunts wiil be needed.

very tvuly yours,

I

“sbert F, Bauer

Ccuinsel to the Gephardt for
President Committes, Inc.

ATTACEMENT é;
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FEDERAL ELECTION COMMISSION. £ '

WASHINCTON DC 20463

November 13, 1992

MEMORANDUM

TO: THE COMMISSION
THROUGH: JOHN C. SUR

FROM: ROBERT J. COST) %

ASSISTANT STAEF DIRECTOR
AUDIT DIVISIO

SUBJECT: REPAYMENT OF $§121,572.28 RECEIVED FROM
THE GEPHARDT FQR PRESIDENT COMMITTEE

This informational memorandum is to advise you of a repayment
check in the amount of $121,572.28 received from the Gephardt for
President Committee. The check represents full payment as
requested in the final repayment determination.

Copies of the repayment check and receipt showing delivery to
the Treasury are attached.

If you have any questions concerning this matter, please
contact Ray Lisi at 219-3720.

AT,

Attachments as stated
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FEDERAL ELECTION COMMISSION
WASHINCTON D C 20463

RECEIPT FROM THE
UNITED STATES DEPARTMENT OF TREASURY
FOR A REPAYMENT OF
1988 PRESIDENTIAL PRIMARY MATCHING FUNDS

November 13, 1992

Received on November 13, 1992, from the Federal Election
Commission (by hand delivery) a check (#7805)drawn on the
Gephardt in Congress Committee in the amount of $121,572.28.
The check represents a full repayment from the Gephardt for
President Committee as requested in the final repayment
deteraination in the final audit report.

Pursuant to 26 U. S. C. §9038(d), this check should be
deposited into the Matching Payment Account.

Gephardt for President Committee
Apount of Repayment: $121,572.28

Presented by Received by

S /4 . -~ .
}-Zv‘ «!/ /’%{'K-Q’ t”k"'{“Lz ( /l—é\: ~— 'L:A y i
777 fof the

for the

Federal Election Commission United States Treasury
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