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1 international. It's amazing to me and it will be

;;'-'..

2 interestinq to see what happens, vis-a-vis, 1988. It Wl::

3 be interesting to see just where the press comes.

4 My guess is they will b. every bit as active as

S they have been before, based on the very things you have

6 said. Th.re's a lot at stake. It's the first n.wswort~y

7 story and I think th.at' s very c:riti-eal ..

8 I think you've been extremely c:anciid. I missed a

9 fe.. of th.o.e tlti-'lgs that you .said &bout the adv..sory 0p.1.n~:::"..

10 reque.t. ~ou may have.sUd, _ut 1 clca't think you did, ~"lat

12 think that's another reason -- it I eoulc1 juat -add as a
n

<)

11

13

14

we might }:)e turned down. You may have lett that one out ..

posaibility. I'm not saying that it'. true, }:)ut it did

eross my sinc1 that one of the z••aocs tha~ people don' t. as~

...... -.

lS for aD aavisory opinion requeat i. that they may not be.

lS happy wit~ the answer.

l1 I don't know how to addre.s th. kind ot problems

" J

l8 that Hr. Jo••tiak h.a ralsed becau•• t tbink h. ha. ra.1.sed

19 the moat fucd•••ntal problem and you: an...r, by the way,

20 waa ext~ly good in te~ ot what do we do, vis-a-v.1.s,

21 th8.. o1:.bez ca8paiqns? t think you made .0.. very

22 C:C""II"ll1DCJ ez'mple. of f~tra~ioft. ycu bave. l' c1 someday

23 1uat 10Ye to have c~ssioner. and auditor. aDa General

2C Coua••l'. Office bave the opportunity -eo au. eha same Xl:lQ
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2 Let ~e qive you an example, not one you h.ve .v.=
3 availed you:sel: ot, but people have trom time to t1me.

".." 1 in te:ma ot problems.

4 Timeliness is a =ajor issue tor this Comais3ion. You'd:e

5 surpr~sed how many t~e. there is a b1; issue from OGe ~:

6 auditors or COC=~SS10ns. Without exception, you'd be

1 stunned at the n~.r ot people who ask tor extens~ons ~~

8 time betore this Co~ss~on.

10 let's just don't qrant any -- none. That way it vill c~~

11

12

13

14

down on the.e probl-=a. No more ea••-oy-ease, just S~QP~i

~ay ~ine, weill have no more extensions. That will solve a

qreat deal of t~e.

~rank171 I'~ not ~or that, but I mean it you ~~~~

15 want to get down to one ot the probl... that ve are

constantly cr~tic~:ed !or, that would be a vay, at leas:

17 pa~, to take eare of the probl...

18

19 questions, ~t I want to say to you again, aDd I'm very

20 serious &bout this. I think the eonce~ of block qra.n~-, _3

21 the only clean way to do this. t thin. we haYe spen~ ~C~~~3

22 anet moneu anet =onths on ~~e.e project.. We are into '::-.•

23 neKe eleceion ba.ically, for all practical purpose., anc :

24 don't think it'S anybody's fault. I think it i. & resu_,: .~

2~ what haa .happened over t :.:ne. On the audit side and ve - e e -:
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1 more audits. On ~he OGC sid., w. ne.d more lawyers.

2

3

But in this are. we have tound that it's very

ditticult and t=us~ratinq to be able to ,atistactorily ~ork

4 out these processes. Should a committee like yours not be

! allowed to develop e1ther • new or more .rticulate arqumen~

6 -- I don't th~ so. I th~ in earma ot the law, the law

7 has come to ~. detense ot someone, whether it's a new ~dea

a or an old idea that we packaqed. That w111 torever be a

9 cr~ticis. t:'t the Comm~~s~on will have to underqo too.

10 But I say a9a~n, becau•• it'. fairly .a., -- I

11 don't mind p.ople oeinq at~.r the Commis.ion, that's what

..... 12 the commission gets pa1d !~r -- out I do .ay again, at least

13 in my experiene. in deal~~q with the auditors and Gen.ral

Coun••l, it'~ not that: :ay alway. ~9%'. with th.., but 1

lS don't think they sUlllllUr~J..1, and I'm juat back to the p01n~,

16 that I don't tlUnk they !\UZIIIl&rily and uDitruily pick

17 things out ot the air. : ':.~nk th.y ... a clift.renee

18

19 may make that more clear ~~at that'. not the c••••

20 But I don't t~~~k ~~ is don. on the ba.is that

21 they~. tryinq to be d~!!~:~lt. Frequently, I'. ask.d t~e

22 ~10A doea the Be ·me•• any d.i~~.rellce? Oftlr if v. t.ke

23 ac:t1oD- &qa!:lat you. What ':.~e law do•• i. it cnat•• a

24 par...t.r &Del froa the p.r....~.r .....ryboQy baa to work. And

2! I th1nk you= point &bout ~e quid. wa. a "Z'Y 900d one.

Bari~ bportiDq Cozpond:.laIl
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1 You have to ~ave some s~ar:inq place.

2 The oniy tninq tnat I would ask you in terms ~~ a

3 Constitueional ques~ion, which the Chair.:an touched on, ~~e

4 relationsh~? ce~ween a Cons~itutional argument and the

5 Comm1SS1on ~~self ~s, on its face, a violation of Firs~

6 Amendmen~ r~;hts.

7 ~. BAUER: I think I can answer that, runnJ.ng

8 down each amendment and the CommJ.ssion's position.

9 CO~SSIONER MeDONALO: reel tre.. 00 you mean

10 cruel and un~sual ~rom our vantaqe point or yours?

'0

11

12

13

14

Ma. aAIJ'EP.: Searc:.h and sei:ure.

COMMISSIONER McDONALD: It's my und.rstandi.nq that.

you didn't have mUQ !or us to seize.

MR. BAUER: I take it, Commissioner, you are

15 referrinq to tha~ pare of the brief Which, I suppose,

:6 !ulminates a~ len~ J.n Constitutional t.rma. That was

:7 m.an~, quite ~rankly, to est.ablish a tram.work for the

:3

:9

f:ustrat~on ~~~ I know this Aqency te.ls and perhaps the

source of some of the mJ.squJ.ded criticisma directed agaJ.nst.

20 it in rec;ulatinCJ somet.hJ.nq 'lery dif!erent trOll what the ==cd.

21 and Cruq Adm1nistration requlate., so••thinq very dif!eren~

22 troa wbat the Commodities Future Exchange may requla~e.

23 something very dif~erent. !rom the Seeuritie. and EXchange

24 Commission regulate••

It regulates polJ.tical actiVity. It doe.n't
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1 regulate the sale of spoiled ~ood stuffs or improperly

2 registered or ~sleading securities documents.

3 So, ~t 1S not, and the Supreme Court has addressed

4 this issue, ~~ is not an agency whi~ ~s unconstitut.onal

5 because ~t adm4nisters those portions of th. statute that

....~1-..w~~~:~;"">?·..-A-:·~" '~''JC~J''';~(~'h~'-;~::-'~-;·

r: ',:,:1

b the Court has already held to be Constitutional and,

i therefore, Const~~ut~onally it interprets them.

9 But even those issues as we know, tr~ all t~e

9 court ca.es and all the ma~ters under review and all the

.""
:0 enforc~t decisions and all t~ debate. on the floor of

:1 the House and the Senate, even in tho.e area. where the

12 Commission has conceded jurisdictional authority, it hasn/~

:.3

:'4

up to a point.

Bftn there at some po;.nt, the Canatit.utional

:3 issue. begin to surface again. You sillply cumot br:.ng ':-~em

:6 to a close ..

.-• I I :u.t wan~ to close by sayine; I don't think ~~ere

:s ia any e.cape froa that.. : take it. to be the Jcind.a of

19 issue. t.hat make your work challenging, al.o make. it

20 frustrating. I don' t. wan~ to suqqe.t for a minute that •

21 =nai.de~ 1IlY.•elf to be add:essinq an uncon.titutional body.

22 but:..., new on tlU. may change, dape.DcU.nCJ. on the ou1;.c:ome of

23 the M&E'inq. I do not, by the .ay, _aa to ciiapax-&qe the

24 efforts mac:le by either audit or' Gen.ral CoWl••l. I d.id r.o~

2S believe that su",'ry disaussal .a. so such my concern.

Beriaq. a.port.~ ~0Il
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1 took the di3m~3sal to be absolutely summary and in 30me

2

3 I waa conee=ned with.

4 !~ ~: had been gran~ed, then the summarines~ of

S the raspon3a. WQul~ not have been objectionable to ma.

6 C:MM!SSIONER McDONALD: I do want to respond ~~

7 that only in ~~e sen3e that I apprec~ata you compl~men~~~g

8 the 3taf~ in ~~at ~ay and I know they do too.

9 I thought you made

10 some pretty good di3cu33~ons. I'm always lost on personal

11 attacks and I didn' t v~ev t.."'l.em as personal, out I lDUS.t say

12 I'm alway. 103t on these ~ssues &bout the staft, just as !

(
~)

13

14

15

am about ar;uinq about ou:s1.da. counsel.

Everyone undar3tands that they have to represent

their concerns as best ~hey can. None of us would

16 anticipate anything els.. ! must say you have done a very

17

18

goOd.joD ~ :ep;esant~nq your clien~ exce.dingly we~.

Again, I just say ~n the most generic sense,

oeeause it's popular to be In Government the.e day. and,"" 19

20 attack the Government. That's not a po.ition I take and -

21 have beea much mor. vocal ~n ~y la.~ year in this regard.

22 It i. not a po.ition t~£t : take. It is one that I have

23 qrOWD very tired of.

24 A lot ot people ~hat participate Detore us have

25 oeen in the Government. A :'ot ot- people have come Defore ·~s

Barita~ RaportiDq Co~Z'atiOD
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2

3

4

S

6

7

8

9

10

11

12

13

1.

15

16

17

18

19

20

21

22

23

2.

25

to represent ~he Government in another vain. My only po~~~..
is in reiationship to findinqs by the aUditors or-the

G~n.ral Counsel. I thin~ ! could ma~e, probably not as

skillful an a:qum.nt as you can, but I thin~ it's not

~lloqical to cetermine that they com. in w.th a particular

philosophy based on histo:y ot this Commission and our

findinqs and like circum3tanc.s of the•• eases.

That ~s not to say that I alway. aqree with these.

but I would say that I don't find it unu.ual that in the.:

experience, whether it. is i:~ the AUclit Oiti.ion or "in .the

a lot ot eh... p.opl. and I

particularly think about Bob Co.t., who h.. maybe been here

the lonqe.t i~ this are. or c.rtainly one ot the lonq.st -­

the.. are summarily thinqs that u. P:iekecl out. of the ai:.

they are baaed on at l.ast their ~e.t: .-pirieal data o~ ....hat.

haa tra.zsapired over tim••

But on. last point, i~ I may, which is someth~~g -

strongly f.vor anel I think that. Co.-i••ion.r Jo.eti.k

alluded. to i~ .arli.r and maybe so.. ot my oth.r c:olleaque~

•• well, I t.hink th••• disc:u••ion••re extr...ly helpful and

I'. 91ad you have com. to the table becau•• I've .lw.ys

r~ rca to be candid .n your ••••••-.nt. and willinq to

e:a-e to~d, which w. have not bad. lot. 01,. which is

.o..-b&t. trustrat.inq to us, so •• are certainly glad. you are

here.

Beri.u.qe a-portiDq ~0Il
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1 ~~en ~~ough some ot your attitude. might be

2 wronc;he.ded -- what waa that term, wron9he.ded and what ~as

. 3 the .tirst part of that term? I wanted to u.e it and now ..

4 .. forgot.. Wrongheaded and what was the other par1: .of t~at.

S term?

6

8 COMMISSIONER McDONALD: No, I "'asn't.

9.

10

11

12

13

14

}!P.. aA~:' Wrongheaded summary dismiss.l.

CO~SSIO~ McDONALD: Ye•• Th.e's too

complicated tor me.

MIl. 3AOD: Comaisaicmel:' KcDonald, let me. jus~ say

one l.at thinCJ so· I make myselt 'aJ:)aolltte1y clear.. I am not.

in the business of attacking the Go~rnmant.. I'm in t~e

lS position of :epresenting a client whose intere.t. are

16

17

nece••arily affected by the operation ot aD Agency

.st.at»lia~ec:l ~y the Govunment &D.cl which is it.e1f,

:8 there~ore, is an agency of the Governaent.

19 "'hat I think happen., and perhapa that'. why an

20 innovati?e ters creep. ~nto di.cu••io~ on both side., ~s

21 so_~q "hic= puts in runCS ot aD opt" piece in the New

22 York 1'm., recently by an attorney in Ne. York who tal~ed

23 &bo= the limitation. ot legal lanquage anel 1ec;al think1.::;

24 We're .euc& with th.. because ",e are CSe.linq with a stat~~~

23 It haa to be interpreted and that'. why it'. administ.r~~ ~:

Beritaqe ReportiDq Corpozadexa
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1 attorneys.

2 But we had ~n mind as a lawyer who practice! .

3 apparently a :a~r &mo~nt of crlm~nal law, a ca.e th~t ~~e

4 supreme Cour~ dec~ded ~n wh~ch an individual cl~im,

5 apparent:y ~~:h complete factual support, that in the g~3:e

6 cr~inal proceedir.q he vas utterly done in by counsel. ~e

7 was unprepared, didn't ahow up at ~he heariftg cr'vh~~e~~~ -

a was. The Su~=~e Cou~ ~ossed out the claim and the

9 Petitioner went to pr~son ~n the state wher. he vas. 7~e

10 first sentence of t~e op~~ion by the United S~ates Suprece

11 Court vas t~s ~. a (;~se about federalin.

...,
13 case &bout a guy who vent to went to priaon ~.cause h~s

14 lawyer s~unk. That's what ve ar. dealinq with h.re, ~3 ~~3~ ~

T~e wr~ter of ~~e opted piece aaid it vas also :~e

1S

12'"""
I .....

("\

'0
~.

16 an agency "h~eh. admittecU¥ ha. tc. interpz.t a law and

...
- I

establish :'"..1:.. and apply ellem and a campaiqn which .:..!

:8 in the trenche., which ~s. doealinq with the myriad of, .

19 ".irdn••••• which the 1." can never captur. or adequate_ r'

20 acknowl.dq. or address. And bet"••n the two achools ::e5

21 so..~q which is very d~!!icu1t to captur••

22 I'm not !au1t~nq anybody, but I would be rem~!!

23 ay obli9ationa to either t.hi. parti~lu .ituz elier:t :':

24 indeed ••. you auqqe.t, t.h. party I repr••ented it I :h::..-. -

25 ke.p on co~nq back and say~nq h.y, itla a atranq. vor_=

aeri1:~ R.eportiAq CO~1:J.OD
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9

10

,11

12

13

14

15

16

17

18

.19

20

21

22

23

24

25

!~ ~hi~ tiialoque ha5 "to take place because

somewhere 1~ between ~he cold. legal ~ormula5 and the way .~

wh~c~ lavy.=~ wr~te'and think and rule. are applied and ~~e

way campa1gns are =eal1y conducted has to lie something ~n

the realm of a sat~sfactor1 adjust=ent, a satisfactory

regulatory =eg~e, where everybody can get their job dcne.

Jie ·can .lece -candi-aate... ana -you' can" regulate t~e

money we raise and spend ~t the way that Congress intended

to do. But what doesn't vork i5 that it you are either

over-requlat~q ancS we can't run our campaigna, or we are

running our campaiqn-s in a way which make a D1ocke~ of your

requlations. Neither of us are happy with either of those

two scenarios.

COMMISSIONER ~eoONALO: I think one last point.

acjr•• with tha~•.. 1 :dil:!l1' t YI.nt"~ t~ 't:U•••' .thi5 is fo:

the requlating community, ~~ you will, &bout the Government.

Neither you nor I would be eating it it vere not in

opposition. So, that'. why ve have both clone vert well :.n

that regar~ to~ some per~od of time. I didn't want to :eave

the ~re••ion, and I apologl:e it I did, that I telt ~;.~e

you were attacking the Gov.r~.nt.

What I did want ~o 'say, and I do want to say, and

I'm going to be .aying 1t qu1te a bit and I'll have a numeer

Beri~~ ReportiDq CoqlO~OD
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-i

1

2

of recommenda~~ons after ~he first of the year that

qoinq ~o·&sk ~y colleagues to loo~ at in this area.
..
• ,... • .04.._-

3 want to say as a practical matter eher. a~e a lot ot t~l~!

4 ~n the process that fight ~he process, but·th.y cont~nue ~:

S part~c~pate ~~ it at whatever level.

6 ~o ~~e contrary, as I say, I'm qlad you have ~:me

7

a

9

10

11

12

because I th~nk ~t's helptul to have th••e diseuss~ons.

just know, a.r.d I' ...... w1t~essed it year in and year out, ~:~

easy Jot is, and h.ov easy .. is tor ua to qet oft "th• hool; as--
vell pretend:...~q that the probl.. lie. in the .".ditors' .

oftice or f:om counsel'. otfice" or froa .omewhere else. ~e

make the dec:,sJoons. They don't make thea. They try to work

13 ott the baS1S of what we've don. over a period of ye.rs.

1. That's ..& re~pon!ibility t~~t we. have anQ they do so on the

13 b.sis ot direction trom us and it;. alway. been on the bas~s

o t direction ~roZll us.'

17 As you said earlier, certainly "peopl. can have a

18 ditferent interpretation than what is critical"~d what an

19

20 I close by r~ndinq you one aOre time to use a1:

21 ot your re.ource. and power. In the 10 ye.rs I have been

22 bJ:e I lIDow that I could at l •••t entertain Illy ide. of the

23 block qraot, watch I still think aake. ea1nantly qood sense.

2. Any help we could qet on eliminatiaq the .tate-by-state,

25 which w. have ••ked tor for a number of year. would be

Beribge bportiDq Co&"PO~iOD
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1 helpful.

2 I ~~ank you-tor coming. ~ou are articulate !~~

3 skill~l as always.

C::A4~~ McGARRY: Thank you, Mr. McDonald. ~:: .

5 Patton?

6 MR. ?ATTON: Thank you, Mr. Chairman. eefo:e:

7 start, I ~ave a couple of editorial comments. I just. -~~-:--

a bac:k from t.~. great state of Iova ph.asant hunting on - ..

9 annual' sojdurn~ Compared to ~S', th.r. s....d to be mc=~

10 campaiqn workers in t~e state than ph.a.ant or hunters.
'J

11 It's sort of a relie~ ~o go out there and ~1nd more

'n­
\.:
'0

13

14

Un~o::i:unat."1y, : ha" been one of th. t_ people

that fel~ t~at way b.c:aus. thank to Hr. Gephardt; among

13 others, you've probably got a campaign not only going :~

16 Iowa, but you've probably kept the ec:oDomy going in 1?3- ~~=

:7 1981. A~~.lly, towa is'in much b.tte~ shape .conom~=3_•.

l8

19

20

than the r ••t ot t~e country right now. So,·.. would ::~e

to thank the 11ke. ot Mr. ~phardt.

Tvo oeher quick thing.. I alway. like to C~~.

21 the•• OD the record, evert how trite they may be. I t~~~~ -

22 mother ?oted tor Congressman Gephardt in the caucus, !~ !~~

23 told IDe, but she has been known to stretch the truth

24 sometime. when it will help her son.

CO~SSIO~ McDONALD: You are not r.cuslr.~

Beritage ReportiD9 COzpontiOD
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MR. PATTON: No. t. just want this on the rec:::-::.2

9 Hr. Chairman, 30rt of a follovup to CO~ssionar Thomas'

8 T~t rai3es a question, and the only one I have.

7 an account ~ere.

3 The second ~a~t~r, wh~ch ~aybe a little more important~y

4 sub.tant~vely, is that : not~ce tnat Ooak and Shrum use

~ Century Nat~onal Sank as a bank and I formerly was a

1 yourself, are you?

6 director on ~hat bank. I was not at the time when they ~ad

11

10 que.tion ~ : must say, and I have rep~ated to this

..,)

-.t~)'·:::~:;:~~~~~31~:t~~:g:~:~~;·,~,~;).~,~;, ~~-~~~~~~..~
7'

12 of com=dssions, consul~~ng !ees, etc. I've been a manger.

13 I've been a consultant. :'ve negotiated the.e types of

14 thinqs.
..

lS ~ I mentioned before, I have never done it en a

16 national level, but r·~~ done it:. on.a state and local :ev~:.

17 particularly in urban a-::eas when I didn't even vant to

18 handle a commission fee. I would usually give it to a
'.r"\

19 friend of ~ candidate, v1'(o vas an ad fi:m, and teil h~:n •

20 was going to pay 4 or 5 percent and that was it because :

21 was qoing to end up do~nq =ost of the work. He v.s jUs~

22 qoicq to give the med~a a ~lme laq.

23

24 point- any further, you pOl~e out. on paqea 68 to 74 on ~:-.~

2S Ooak and Shrum mat~er, arqumant in termaof an escrow

Beri.tage R.eportinC) CoZPO~OIl
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7 allowable cos~s of 15 ?ercen~ agency commission on med~a

3 'I would li~e ~o ~&v. you :efer to.

:: _3

.""!':'- -.,(

accoun~ ana ~h. money e~a~ was returned. FEe's Audi:

6 the audit s~af~'! op~n~on ~hat the amendment deleted

1

.~ • :nat":.er is what -",as the true purpose af the amendmen~.

4 Sas~cally ~hey say that the relevant issue ~~ :~~S

2 Division answered on a~tachment 2 on page 44 and that'g ~r.a:

a time buys and substitu~ed cos~s which are not normally

9 allocable to s~.~es additional consultants' tee. of

10 $110,000.

11 Zu:ther one aovn to the bottom, it says, "Th~s

12 se-=- to be i~ di:ece conflict wita coun.el's assertions,

13

14

especial~t since counsel has ~tated that Gephardt's POS1t~=~

in Oecember of 1987 on f~~d-raising prospeees and in m1d-

lS February, we are worlds apart." It you can answer tha~ ~~

16 the shortes~ ti~e poss1ble -- I don't want to belabor :~e

17 hearirtq an1 f~:-e~er, eu~ ! think -i~ s important, at le.ast

18 ~y opinion, &na :aybe for ehe Commds.ion an impo~ant POl~:

19 to revie••

20 ~.~: ~i=s~ of all, a. ve mentioned on :~e

21 que.tion -- there vere two poin~s that the Audit Oivis1c~

22 made on this. The fi=s~ had to do with -- I'm not say~~g

23 the~e were the only ~wo p01nts ~hat vere made conc.rn~ng

24 OoaX and Shrum, which I believe vere contained in your

2~ question and which I'll answer.
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2' the end of ~ecember of 1987, Ooak and Shrum returned '::) ':~e

3 Gephardt C&mpa~gn some 5300,000. The question vas how

1

..'- '~.' ".

:~ ~i=se has to do w~eh their surprise when, a~

4 could Doak and Shr~ return this money i!, at the time, .•

5 was wor=.ed about jeopardy of nonpayment all together.

6

7

~he answer to that one vas very simple. The

ansver to that one vas it wasn't CoaX and Shrum's money. -..
8 vas never .~tended as compensation to Doak and Shrum. As'

9 many Commiss~oners ~~ov, media buy consultants open up

10 escrow accounts in the na.me 0 f the campaiqns ~d 'd.pos 1. t -

11 monies into t~ir campaigns !or sole, eXClusive use in

r'

, "

12

13

14

buyinq time. The time vas bouqht in the name of the

campaiqn and ~t is alvays the campaiqns resources.

Toward the end of 1987, the campaign requested

lS that the money vhic~ was bwinq held in e.crow tor that

16 purpose be returned to it for use tar other purposes. 5ut

17 at no time vas it compensation to Doak and Shrum, which Ccak

18 and Shrum vas asked to =eturn. So, I "frankly believe a~

19 some point -- I may be mistaken about this -- in the

20 exchanqe ot papers vith the Audit Division, that poine 9cr~

21 ot dropped. away, but I may be mistaken on it. I think :..~

22 .... clarilied that this was never Doalt and. Shrum's

23 ca-peD••tion. This vas campaiqn -oney used for ..elia buy.

24 Second, at the time the contract was neqotiated.

2S the contract va. renegotiated, the effort waa aade to

llaritage RaportiDq COqM»~OIl
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1 structure something realistic that the campaign could ?~a~

2 for. Its resources available at the time vould not ha~e

3 been sufficient to make a hug. payment to Ooax and Shrum.

4 Hovever, the campaign certa~nly was in & pos~tion to bUd;e~

5 for & large payment in the near future and, in fact, a

6 series of t~cse payments were made.

7 Inceed, the contract and experience shows that

e Doak and Sh~~, by the t~~e the campa~gn was over, let ~e

9 emphasize t~:s, wa. p~d substantially all that it was owed

10 under the renegotiated agreement. I don't have the numbers

11 in front o~ =e at the moment, but I can readily enough

12 secure them.

So, the reason ~~at there va. some time lapse

provided for ~n the payment of the larger conSUlting fees,

13

14

lS which were part of the renegotiation, vas simply to give -"-".
\.,..-

16 campa~gn t~e to develop ~~e resource. and, frankly,

17 although the campaign was ~~ry well in danger o~ going bel~:

18 up, or so it ~a. thought,

19 There va. never &ny doubt ehat it could make

20 provision for S100,000 payment, The wi.do. of the March

21 dat. va. it wu going t.o 1:.'rs the ca.zapaiqn an opportun~ty ": ~

22 budqet for that wbile St~~~ cs~ng abl. to conduct regular

23 operation•• They just j:.~~'~ have the money in Oece~er ~:

24 1987. I guarantee ~f you scour the reports for payments of

2S legal f.e. to Perkins COlS you won't find any tbere e~ther.
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1 MR. ?ATTON: If that account was truly an esc==~

2 account, wou:d not the bank records re~leet the monies go~~;

3 in and out over a period of time?

4 ~. aAv~R: It does. We Xeroxed a copy of the

5 check into ~~e report, which unfortunately -- we have a c:py

6 of the cheek and we can make it available. The check that

7 was Xeroxed into tn. brief ~oe.n't aceually reflect ~t. !~~

a if you take a look' at

MR. PATTON: I'm not talkinq about the cheek. :.~

10 talk~q about

11

12 not actually Ooak and Shrum's account. It says the Gepha:dt

13 committee account.

14

15

MIt. PA'l'TON: If it truly i. a Gephardt e.crow

account r you have the bank docuaanta ~hat will abo.-mon~es

"

16 in anclout ove: & period of time to 'do aed1& buy time, ~s

17 that correct?

18

19

20

MR. 'BAOBa: Absolutely.

CEAIJUGN Mc:GAUY: Hr. Gartner?

Ma. caa'rNZa: Thank you, Hr. Chairman.

21 Fortunately, Bob, beinq last on the list, mo.t of the

·22 ~.~10D. I bad have already been a.ked and sufficiently

23 aD8We~. I will .•ay that I too bail f~o. ~he f:ea~ state

2. of Iowa, mere .y parents continue to r ••id. in .De. Moines.

2S Speakinq for the standpoint of the Ole.her of Coaaerce, we

~tage R.eportiDq Coqaora1::l.OIl
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2 spending as much money as they can out the~e as posslb~e, as

3 opposed pheasants, since we don't shoot campaign worke~s.

4 w. like tha~ in~lux ot money in there and I wish you cou~~

5 spend even ~ore than you are spendinq.

·...........
are cer~ainly deliqhted to have as many campaiqn wo~k.rs1

(.,

6 I personally share the V1ew ot the major1ty :~ ~~e

i Commission ~~at there ought not to be state-by-state 1~~~~9

8 Unfortunately, there are and I know that this will someaa:

9 be resolved and I would urge you th~, if and when, and

10 perhapa that 1S many moons away, if Conqre•• ever in 1tS

11

12

wisdom sees fit to open up the ~edaral Election Campaign Ac~

that you w~ll take it upon yourself to qo in an4 te.ti~y C~

13 this and othe~ points that you have·b~ought up betore the

14

15

Commis.ion today.

Thank you, Mr. Chair=an.

16

17

CF.AINQ,N McGARRY: Larry Noble.

MIl. NOBLE: Thank you, Mr. Chai:man. !'irst ==
18 all, I want to thank you, 30b, tor your kind words •

..""\
19 MP.. BADZl\: I've been very impre••e<1 with your

20 work by in large except on this audit thinq.

21 MP.. NOBLE: Talk1nq about that, I would want

22 know that while the Audit Oiv1sion anel ~eral Counsel :-.3.'.~

23 to work on this, you are now reterring to the documents .. =

24 that. it.?

25 ~. aADER: No. I'm not.

~:i.tage ReportiDq COzponUOD
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s ~~ an ar~~en~ativ. fashion, but I'm not 'criticiz1ng ~~e

.-- ":...

~. SAUER: No. t really am troubled. I ~a~~::

XR. NOBLE: So,! cr~t~c~%e the staff, In ~a:~ __

2

1

3 come here and comment adversely on the recommendations ::

4 put before ~~. Co~s~10n obviou$ly withou~ taking them :~

6 staff in any manner,' which isn't"implicit in the type ::

7 proceedinq we aave.

;f.f~~?1~~?~~(~t~~~~l1.:r:.~"'~.;""'·'",,' ....,,~.,,~ ..""".,~""""",.--,...;...>.-. "''''>'' ,-'" ,,0. --: <., ,<.-,J.''''''''>'-'>';''' "-"":.,..-' .~

..'

8 I~ :~er. is any suqqestion to the contrary, :~e

9 answer is ± r.aven't done J..t yet. I 'I•• going to go on _..

10 the latter part of, this proceeding to start going into

11 personal attacks, but I hadn'e'qotten ~here yet. so, q:~e

'I

12

13

me .. break.

MR. NOBLE: The problem 'I. face i. we don't have

14

lS

the luxury of representing one campaiqn or on. position.

What we are ltlokinq ~or. ar.a ruaa .ehat u. wo~«aJ:)le ac:: s s

....

16 all the campaiqns.

17 When a good uqument is made, and ". have hea::: ~

18 lot of good arguments today, on how you practice -- when ::_

19

20 campaiqn, how, in fact, are 'I. qoinq to apply that rule ')

21 Alonq those lines, one of the que.tion. that -

22 wantecl to ask, ancl this follows up on sOlUthinq that

23 C~••ion.r Elliott a~~ed yOU a while aqo,'are you ·••Y~~:

2. that you would apply your 25 percent rule only to Iowa

25 reqardle.s ot what another .campaiqn came in and ask.d~
• I
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3 percent rule applies to.

2 say no, in 1?88 Iowa was really the only state t~e this 2:

1 they said SUFer Tuesday really was ie for us and we wou::

,',

---"t.", ':~,~~v;« ~ "'''-':_I~'''~~~;\~f~

~ ~:

",;,-,-

~::W~,'if~J~~i~~~~t:z:~::t"';;1'/.~ ;~."., ..w.·:".,,:< •.• ", ":c" .~.",.:" ~" ••p,:,v" i~''''''::'''C'''''C'''';:n' "~J" ,,- .. - '" .

,

~. aAUEa: I pue before the Commission the

S Comm4teee's ev~dene~ary record. I can't imagine, to be

6 perfectly honest, that anoeher committee in another staee

7 could put the same record before you, c&mpaiqns in othe~

a states who could pu~ the same records before you, perhaps

9 there are c~&iqns 4n New Hampshire who could put the s~me

10 records before you, but I can only speak to what I thoughe

11 the circums~ances ~n Iowa were.

-"
12

13

14

I don't believe ene Commis.ion can entirely escape

the character of a p&rt~~~lar campaign an4 the historically­

developed pressures under which it may be operating in a

15 state like Iowa.

16 So. am I saY4ng only Iowa per se1 No. Iam

17 saying I know of no other ca.e or no other state where su~~

:8 a thorough-going factual case can be made and play such a

19 unique role ~n the process, about which virtually no

20 dispute, to my knowledge, has been entered.

21 I~ I could just drop a footnote here, Comm4SS4o~er

22 HeConald made a point ~n th4S typically-laconic fashion ~~a~

23 ehere are candidate. who eneer Iowa wieh high expectation

24 and did not emerge successfully. That's true.

2S It is also true, however, that tho.~ very same

Beri.t&qe Reportinq Corporat:1oa
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1 candid_~es e~~ered Iowa and lavished the ?esources and

2 developed a ~ational followlnq for a reason, whether ~hey

3 were aueeess!ul or ~ot.

4 :t ~$ also t~e t~at for all the candidates ~hc

5 fa~led on t~at turf, there were many candidates who were

6 vildly ~ucee$sful ~d came very clo.e to frankly wrapp~~q ~=

7 the nominat~on on that basis alone.

8 ~ov, let me distinquish also the ca.e where a

9 candidate say to you if ! w~n in Iova, t could 'lin in New

10 Hampshire, which also a case could. tl~ aaa. to~. I don~ t

11 think the Commission can get involved very much in that

12

13

14

arqument. It can take note of the significance of that

argument, bu~ ~hat fundamentally goe. to the heart of

in:fluenci.ni-vot~r••. If I .win t~~ .tate! t· c::an win New

l! Bulpahi=e too. That means to have to y:i.n the atate; that

16 means I ha~ to ~luence voters in IO.a to vete for me.

17 That's one set of arguments.

18

19 different, and I vant to emphasize it again, at the risk o~

20 repeating my.elf, I promise it's the la.t time, but that'~

21 the c••• of the .ay in which the primary ha. been struct~red

22 reqvJ.na the canctidates to -spend • qre!'t deal aore ~oney ~:

23 tber Deed to in ...king Iowa votera.

24 HI'.. N08L&: In terms ot the .,ndaDce that .you

2~ think •• should accept, and in this ca•• I think we are

lleribqa bpo~iAq CO&'PQftlUCD
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2 think that bas1.cally we sh~uld j~s.t r.~y on affic:a·lJ.':" .:::::-,

3 people or ~o you think we are in & position where we a=e

4 goin; to seriously .x~ne ~his 25 percent rule Really

.".

(',
1 talking aboue t~e naeional ~edia thae were there, do .......

J • ~

5 examine' SUQ :.=.inqs a.s =eccr~? I think i.t is & matt.er ._

6 record thae ~~~~ally every campaign is going to show

7 national media following t~am around. Is that enough? _;~

8 you s~y that the national ~edia following us i.s enough ::=

9 us?

10

11

MR. aAUER: No. I'm not suggesting that, bue ~~~

me step back and address something else that I's ,also no~

12 suggest:inq, wh~Q you may have misunderatood. Jlben I sa'" ~

13 25 percent rule, I can/t speak to what that percentage m~;~~

14 have been fo: another campaign. I can't say what eV1.dence

15 another campaign might or ~ght not have put forward ~=

16 might or mig='~ not have thought was available to it.

17

18

Certainly, the Gore CAmpaiqn, which made a

calculated j~dqment to by-pass Iowa all together, ~s --­..--
going to be able to make that argument to you. ~ a ma~~~=19

20 of fact, it :nade a national point out of avoicling Iova : -

21 if you would be aDle to compete with Iowa, denied Iova

22 wi~ew from Iowa, you "'ere still making a national ~:~~-

23 about your candid&cy, say~ng I don't want to go ~n !=~~:

24 all the•• liberal cra%1.es. That's really addre.sing ~~:~.-

2~ Iowa the au~ence outs1.de of Iowa.
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1 I ~ant to make i: clear that. our 25"percent ~~ :~~

2 2~ percent. :t's not Mondale's, it's.not Hart's, it'~ ~o~

3 Simon's.

4 Second, ~~ .vas very clear to. ua early in the

~ process that ~here wasn'~ a huge appetite tor this argumen~,

6 which ia a l~~~le bit ~4r~~inq. I'. net carta4n 4t'~

7 unpredictable, it's disp1:~~~nq. It would have been

8 helptul, which is why we arrL~qed to rehearse some ot ~~e~e

9 arguments on a couple of occasions in meetinq. here w4th.,

10 statt, to open up a di..alcque. on u... ", You .want to' open up a

11 dialoque? What do you need? What is your problem? What:.

12 have we not provided you that will be u••ful.

'f') 13

14

It there i. any chance that you would have been

perauada<l by clifterent ~ev1.Qence, ::addJ.ticma.\ Pic:lenc:a, a

15 better eh&ra<*er -ot evidence, what ·is 1:hat, evidence? We.

16 can'1::, mo" that •
......

17

18

19

'that's probatlly a ~:ustration that st... from -:~e

type 0' proc:eeclil1q that· we !\aye. bere.· ..,.u,' 80 I'. not. ,

acc:ua1n9 ot libelinq anybody, I'm not blui.nq th. Comm4~S40-n

20 tor this, it ha. procedure and it operate. under thea, and

21 in ~ enel daciaions to get ~de.

22 ~t %...uqqe.t~n9 ia, &Del roD~ .earC h4m

23 8&7 befon, I belie~ th.at o:.:-'ere ia a ci18colUle=ednes. to

24 the clialo9Ue. I have -not. adelre••eel the CO~...ioners. on ..

2~ .. '
J
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1 dialogue th==~ghout the process providea for speci:~=a:::

2 under th. r~~~l&tions witb the Office of General Coun3~_.

3 Other than t~e initial conference with the auditors and ~~2~

4 the wrap-up conference with the auditors, I don't have a

5 dialogue W~~~ the aud~tors and, quite frankly, neither ~f

6 tho3e con:ere~ces are really dialogues. They are not ~ea~:

7 to be.

a I'~ ~Qt crit~c~%~nq that either. I b.com~ng

9 .un}:,eUevably sensitive about critici%ing people are here.

10 So, the gist of it is that as a result of that,

11 we can't qet a sense of what is happening in the case. Do

. 12 '._ you want more _af~idav.its.? You don't like the affidavits,

13

14

they don't address the right kind of ca.e? Tell us what lC~

need. There are hundre~ of thouaanaa of dollars at stake.

15 And we'd like to know, but we can't know because nobody

16 tells us.

17 : ra.nk-ly, .by the time the interim auditor is

18 releaaed, I ~ust be frank, I think to a subatantial degree

19 the die is east from private counael'. point of viev. Why

20 is that the case?

21 aecause the interim audit co... through, and :.~

22 not saying it's fixed in ~tone or anyone ia acting badly -­

23 I'm going to continue apologizing until I leave the table

24 that it's not fixe4 in stone and nobody change. their

2~ position, but bear in m~nd that the auditors' conelus~or.g

lIAri.t.aqa bportiDq Corpo~OD
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1 are revie.ea ana approvea by OGC and revie.ed-and .appr:~.d .

2 by the Commi~~ion. Th.~'s how it appears before private

3 counsel at e~. interim stag•.

t So ?resumahly, ~! any violent objection d.velo~ed

5. in the line of arqument of the auditors and OGe, It woul=

6 have surfaced at that poin~, other than the r.quest fo~

L documentation on certa~ p01nts.

a MR. NOBLE: ! don't r.ally want any proc.dura~

9 arquments, but --

1! riqiclity.

MIl. utmR: I'm. not alleqing bad faith ()r..

Ma. nuo.: Why not?

~. NOBLE: I think probably from the staff's

"'')

;'" ("'t

't '0.

10

11

12

13

14

point ot view is that it is not set in .tone.

Commission qoe. out of its way to ---

I think the

16 Ma. NOBLE: Sut. just so you underRand, the'
"

;

~

~

17 Commission qoe. out ot its way when it is.ue. the.e repo~~s

18 ehat tb.re be diaclaimers about how thia initial decis10n ~s

19 made and you do .ee thinq. chanqe aloDq the proc••••

20 So, I think that the vie. that it ia .et in stc~e.

21 and I .ill aay view, not excus., that it is set in stone

22 aa.cl tha~ ". talt, therefore, ~t. ~ cU,dIl't have an

23 opportunity to do anyth1.nq later ia not a healthy one.

2. Soaett.e. froa our atancSpoi.nt, ". tHl lne wbat we. are

2! telling you what ia needed and the an.".:... a:e qett~r.q

Bari~age bportiAq CO~QD
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MR. SAUER: ean I please respond to' thAt so ~ha~

The posJ.tion that was taken at the interim audit.

report was evidence wa~ we don~t allow for this sort of

percent it was ruled out of bounda on the first go.

back are qooc answers.

2

1

9 made the d.c~sion to provide ~t or we c:U.dn't or w. prov~ded

6 one.

7 The po~nt I am t=y~ng to make her. is not on 25

8 percent. You've told us what you needed and, therefore, we

4 truly understand each other, okay? I would like this to ce.

S ~f not a successful legal exper~ence, a mean~ngful Spl~~:~a_

11

10 something which was unsuccessful. the point is on 2S

12

13

14 thing, so have a nice day.

lS I'm not say~nq that's a wrong decision, trust ~e.

16 I think it's a dreadfully wrong decision, but I'm not say~~g

18 simply suggesting that doesn't exactly open a door to a

19 dialoqu. about the add1t1.onal type of evidence to susta~n an

20 exception, which you tell us is le9al1y unavailable.

21 ~. N08L&: What :'~ saying now is beyond that.

22

Heritage R8p0rtiDg COxpon.UOD
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affidavits say 50 percene, you would have no problem ~l:~

the Commissien say~ng we're going on these affidav.~ts, so ~e

are goinq to give them SO percent.

MR. !AUER~ I wouldn't have any trouble at &1:.

would have ~oped that Gore would have run commercials on

which he wou:d have taken the 50 percent fund-rais~ng

exception vit~ the spir.t of Aft ex.~ci.a bafor. the

Commission. I don't begrudge him the same treatmene tha~ :

took for myself, prov~ded he is able to make the same case.

that the same material appears at the bottom of the ad .~d

the same rou~h elaiJll can ee made.

Then if a candidate is prepareCS to make an

arqument on t~e historical data that ". prorided and on the

budqetary data that ve provided and on the .worn affidavit

mat.rial that. we ,r~icle<L ~ ~1..i. lUa .or,her. -And he 0 r

she should be entitled to the-sam. r~l.tory relief that ve

are .eekinq. f

HR. ROBL&: So, you are not then u.inq a 25

percent rule, fOU ~e .•ay~q tha~ you are flexible to

MR. BAOKR: I ~elieve the Cc.ai••ion ha.

d.-on.trate4 flexibility ~n settinq percentaqe. for a w~de

vuiety of purpo.e••

MM.. aoiL&: On.. or two sore qu••~i.OD.. .On the _

h.alth inaurance. It seems to be that your arc;uaent comes

down to the social policy .ssue~ that thia ia 9004 tor the

IIKitaCJ'e ~rtiJMJ CO~OD
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1 people and ~~ae we shouldn't discourage it by eelling ~~~~

.2 that the he.leh insurance payments are goinq to exceed :~e

3 limits.

MR. BAUER: That's a nice posit±on tor me to :a~e

5 and I'm not sayin9 that shouldn't b. made aYaila.ble to ';GC

6 and Audit e~~her, ! th1nk we all should have health

7 insurance. :'m g01ng to be very nice from nov on, I

a promise. 3u~ what I was sU9qesting to you was thae ~: 10~

9 have an expena.:.tura at the threshol..c1 which is plainly :1Ot.

10 part of the co:_ communication with the voters, core

11 influencing activity, I think there may still be reasons Vhf

12 aa OGC argues or whoever argues .. that. the sole expenc1i.ture

·.' ~"<-""i~~~:

ki;"

13

14

shouldn't b. allocat.d to the limit, but there a=- certai~

type. ot expenditures which campaiqn. and tax.. are

lS compelled to make or on health insuranc. ought to make,

16 which might bear a closer look.

l7 There the campaign doe. have the option 0 t

18

19

tr~q t~e budg.t to save the expena. and in some cases

workers vill b. with the campaign tor aiz weeks to two

20 month. or tour montha to six months. Frankly, it isn':

21 indi~.abl. becaus. people who are not covered by

22 inauranc. can still pay to see a doctor when they are S~=~

23 SC88 of the.e people may have prot.ction under some prev~:.s

24 policy, which they are prepared to payout of their own

2S pocket, but th.y vill still take the job with the campa~;·

~it.age ReportiDq CO~~UQD
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same, duties w.ll s~111 be th. same, the tenure of the

a~ salary.

I don't think it mak•• a whole lot ot sense ~~ :~~

th.ntore, it hael to take up, it .e_ to m. the quest:.::-

Wh.re to we .tart?transportation'l

o~~ ~andard payaent. that employe.r. lUke Oft .tb.e pay:: ..

MR. NOSL!: I think in te~ of us trying to app::

the rule. is really a value juaqment, it that'. a qood ~ee~. '.:';"

to keep & worle toree and those are tax.. anel insurance.

doesn't include subsidi•• for transportation anel tax13

HR. UO&Jl: Tho.. are qenericallr c:lifferen~

que.tions, it ••eaa to me. The tact ot the matter is ~~~:

fEe is alr.aely takinq up tne question ot .alarie. and.

00 ". decide ,,"t w. vi.ll. do ia Aot count &9ainst the

money qiven for public: transportation, but limit them

rent cars b.caus. pollute and. th.y CaD take public:

context and. t~en .ay qood, we will re"ard. your good. deed ::: ':

employee v1l1 still b. the same, but it do•• so because ­

believe. 1~ ~s & responsible thinq to do.

taking tha.t much GlO~ off your Io.a spen.di.n9 lim;.t. I =-a',-e

trouble with that.

tne way the c&mpa1gn 1S run at all, Salaries will be ~~e

:~ ~~e campa~gn qoes aneaa ana aoes it. because o.

believes that i~ ~s not qo~nq to necessar~ly cnange t~.

campai~ is be~nq ~~ -- ln fact, It'~ .not qoing to ~..... c."ar.;~

1

-; 2

3

4

5

6

7

8

9.

10

11

12

13

14

15

16

17

18

19
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21

22

23

24
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I.. . --.

6 encourage a choJ.ce that J.S not going to cause some morose

The amounts of money

So, I think ~t's diseinquishable. I think the

loophole to develop in the statute.

why not take a position which will relieve some pressure on

Those are expenses ene Campaign ~esel: pays. It's nc~ ~c~ey

that's pai~ t~ the emplQyer tor that employee's personal

4

7

3 benefit.

1

2

5 quest1.0n:"3 J.~ the campaJ.qns have. a choice, why not

8 are not gOJ.ng to be all that substantial anQ it is not ;oJ.~q

9 to cause t~~ to be ~le to escape application to the l~t

lOot monies that are spent to directly influence voters. So,

11

12 the l~t ~Q leaves employers to do the right thing.

13 I w~ll tell you very trankly, I think there are

14 campaigns which otfer insurance ~d there are qoinq to be

lS more campaigns which are goinq to otter insurance. I

16 guarantee J.t : put togeeher a list of options tor my

17 campaign the. n.n eime arounQ, I lfOulc1 have to incl.uQe that

"..r-
18 as an option.

19 ~. NOISLa: Can you trame the rule SOIll. v.y that

20 it do••n't u•• the phrase do the right thing or --

21 Ml\. BAUD: CertaJ.nly. You can ch&nq. the rule by

22 saying that h.alth insurance pai~ to employ... und.r a

23 standaz4 employment package w1.11 not b. allocated to the

24 l~t.. That's how you would us. it.

25 Ma. NOBLE: So, J.t just com•• to going through and

~itaqe Reportinq COZ'pOZ'UiOil
(202) 621-4881



, • c:...

XR. SAUER: When there is no prevailinq regulat:=:3

4 concern about them bust~nq the limit or creatinq loopholes

2 campaiqn to o!!er 4ts staff? ~

1 sortinq out ~~ose thinqs which you think are qood for a

S in the statute.

6 CEAIRMAN McGARRY: Will counsel defer 'to

7 Commissioner Slliott who has a question just on the h.a~~~

8 insurance?

9 MR. NOBLE: Of course.

10 COMMISSIONER £LLIOTT~ What I would. like to know-

11 is, and I iiill ..sit this Ut .. Mrl•• , ~ i~ -ill move very

12 quickly, was ehis written .s • m••ter-no policy? Did it

13 includ.e every last person tnat wa. considered an employee or

14 ••• ehere a creak-ott :naybe by dol~ar ,earned or by title or

15 something l:ke that? Did you have ilue Czc•• 10••, alue

16 Cross New Hampshire, Slue Cross something e~se at the state

17 level? How vas that structured?

18

19

MP.. BAtJEP.: If you wil.!- permit 1M, I will consult

20

21

COMMISSIONER ELLIOTT: Okay.

MP.. BAuza: The answer is it wa. a national pol~=t

22 ..de .vail&ple by Blue Cross/Slue Shield an~ it was

23 .9&ilable to all employee. re9.rdie•• of e~9••

24 COMMISSIO~ ELLIOTT: ~.rdle•• ot earnings?

2S MP..!S.AOZa: That I I correct:.

IlariUge bportiDq COJ:pOraUOIl
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5 sum of tha~ amoun1:S to aklout $1,8001

......... ":

.. ," .. ,~...::

MR. BAUER: I'd have to check that. I'm not s~=e

CC~SSIONER ELL:OTT: Am I correct that the ~~-:a_

CC~~ISS-:tONEP. ELL:O'tT: And. reqardless of 0:::'9

6

4

3

2 len¢h of time _tha1: they vere" in ·-an~hinq?

1

7 that it's exae~ly that. We'll double-cheek that. r ~cn :

a have the n~er.

9 CCMBISSIONElt ELLIOTT: '!'bat' s all I wanted 0::)

'"
10 know.

11 CBAI1U'GN McGARRY: Bob Coata haa some intorma~:.:::-.

12

13

on that.. W.. vill let the General COUD••l tini.h his l:..ne :::

que.tions.

14

15 take it your argument is not the same argument that we ~a~e

16 heard. betore~ that everythinq haa a fund.-raisinq elemeno: ::

17 it?

MIl. SA~: M)solutely not.

MIl. NOBLE: Can you explain how --

18

19

20 MIl. ~: That's a very important point. 4. 4...

21 not make that arqument ceeause I think that qenerally

22 impo••• an impo••ible task for requlator•• If I'm a --- ....~_ ...

23 e&Dd1date and. people like me and. they are qoinq to s.n~ -.

24 money no matter what it ~s I say. So, I'm a walking !.~~-

2~ raisinq appeal. I find that as a po••ible arqument ~:

Baritaqe IteportiDq COzpoJ:UiOll
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1 sustain.

2 The Jefferson/Jackson Oay Oinner develops ~n~~

3 part of an overall :und-ra1sinq initiative of crucial

4 importance:o t~e ~ampaiqn in the last three months, wh~ch

5 was called December 1st, Amer~ca First. It was a nat~ona:

6 fund-raising in1tiat1~.

7 There were $Om. particular targeted effort made

8 in Iowa because 1~ happened to be in a state where the

9 campaign had been active, but it was not a state where a

10 strong fund-~a1sing base had yet been developed.

11 When t~e J.ffe~on/Jaekson Day ptoqram va.

12 restructured to omit the straw poll, so the strategic value

13 of the exercise lessened, a decision va. made in the

14
...

campaign, whi~ ve attampted to document for the Commiss10n, ~

15

16 First. It became folded ~nto Finance Division and became

17 considerably less a concern, if it wa. a concern at all, ~--

16 the people who were pr~mar~ly concerne4 with political

.r- 19 atrat89'f in the campaign. It -va. an t;hat qround that 'We

2.5 event, so the question ~s how do we capitalize. on the

24 amount. of planning and some considerable inveatment in the

IIarl.t~ Iteporti.Dq COqx»ratiOll
(202) 628-4881
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20 allocated the money to fund-raising.

21 One of the que.elons that can fairly be asked ~s

22 vhy didD't you just pull ~ut of the event all together? :~e

23 &DaWe~ ia becau.e there had already been a .Ubatantial
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1

2

~nvestment al:eady made?

.. Ci~ ve think it. was & rca '.e, sock ' em, ban; _?

c', .

3 fand-raisinq event? Ne. It wasn~t terribly successful ~s

4 'an effort. .:~ va. not unsuccessful and there .ere certa~~_j

. 5 s~gni~icant ~onie. raised. which in Gephar4t Campaign t~~~s

6 were signi~icant, but it vas unquestionably converted !=:~ a

1 political to a !un~-raisinq exercise. We tried to show ~~a~

8 on the facts.

10 the Commission had concerns at the time with the character

11 of the evi~ence provided, ve would have certainly been happy

12- . to auqmeJlt i~. We are still happy to augmant it and .I thi:-Jt

{'
{)

13

14

1~

16

that's why this kind of dialogue is u.e.

MR. NOBL&: Can you follow certain funds raised

directly back to that event?

Ma. BAOE1\: What we asked our comput.er people ~:::l

11 do waa to show how Iowa yi.la. sUbaequant to that event =e

18

19

20

pr~. ~ere are charts whi.ch ue .et out. in the brief

which .how aD iJlprovUlant in the yield.

Let. me be frank and say the total dollars

21 qanerat.eel o~ of low., even on that improv.cl ~., are :".::':.

22 particularly impre••ive. This is not where the campa1gn =_~

23 ita ~at impre••ive fund-raising, but it certainly trled.

24 There ian't anyt.hi.ng in the law which su~.ted that f'..m=­

2~ raising isn't anything less than fund-rai.ing because l~

Huit.aqe ReportiDq COzporatJ,OD
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1 isn't p.r~ic~:arly produc~ive.

2 But we try to address the Commission's eoncer~

3 that this vas & bit of • con~rivance by.s-howinq how It' :OU:'=.

4 be convereed ~nto a fund-r&is~nq event.

5 MR. NOBLE:: . I think you •.

6 C~~ HcGARR~: Sob, you do not arque the

7 national set-off on the ~ct ot the .tate on ~he n&t~ona~.

8 it I understL~d you correctly, or you do not argue also ~~a~

9 the state is separable from the national. They are

10 inextricably intertw~ned.

11

12 very close in character in some re.pects, but w. really try

,

..'

13

14

15

to .mphaai:e ~~e latter. They are so elo••ly intertwined

when determininq how resources should be allocated, the

national purpo-.e. and the Iov. Furpo.e. begin to blur

1& toqether.

17

15 mystery ot the Trinity that is both huaan and divine at ':.he

19 .ame t~, all in one, or -in ~re ~.tri&D· concept. ':.he

20 real e.tate tenants part ot the entirety. It's both one and

21 tha other at the same t~me. Would. you explain that?

22 ~. BAuza: It is a circ:wutanc:e, which I sa~d at

24 attaDtion, tor.=in9 nat.onal opinion. .-on9 the voters

25 outside Iowa, occ:urs in the .tate at wbich nine deleqat.es

Beriu.qe MportiDq CO~OIl
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1 are at stake. This has .suddenly become the stage where ~~e

2 candidates ar. expected to communicate not only with the

3 voters who are betore them and who are Iowa citizens, but

4 through thei: activities .n Iowa are expected to commun1Cate

S with Americans &nd other states around the country.

6 I! you recall, !or example, just to give you a

7 very graphic example, this so-called CONUS satellite

8 program, whic~ we a=~~ed about, and the Commi~ion w&~ geod

9 enough to accept our arquments. It was a program, a debate,

10 which was set up betveen Congressman Gephardt and then

11 Conqressman ~emp on a university campu. in Iowa, which was

12 . satellite-ted outaida of Iova to a hug- numbar of potential

13

14

markets. I don't know hov many toole the signal down any

more, out it certainly w.~ directed towaraa a market outside

15 of Iowa.

16 The number of !ow&ns phyaically pre.ene tor the

17

18

de}:)ate va. 230. The numi::)e.r ot citizen. outside Iowa who t:.ad

acce.. to the debate or ~ntended to have acce.. to the

19 de}:)ate had to haYe nu=ered l.n the ten. ot thouaands. !' :n

20 sur. hundreda ot thousan~, but I'la have trouble remember

21 exactly where the feed wa•.

22 We made that P01~t. That wa. structured in Iowa

23 becauae ehat'. what people vere looking at. that's how a

24 national campaign was mounted and how voter. in other states

2~ were then reached.

Heritage Raportinq COq)O~OIl
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I have just a couple ofMR. COSTA: ~es.

Heritage bportiDq CO~OD
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merit the effort. There waa nothing el.e for us to do ~n

Iowa on that day. Nothing else to do.

MR. COSTA: My second que.tion is I would like t~

reYi.it media just tor a moment. With all due respect to

the C~••ion, I would like a point of clarification on t~e

l' percent commission.

Is it your p031.tion that the committ.e did not

hall it.self conduct fund-raisinq activit.y, ~ut we tried to

CHAIRMAN McGARRY: Thank you. We'll now go ~~ ~~e

support for the fund-~ai~inq aeti~ty ~t it. would actually

MR. BAUER: We had doc:uments vhich showed that ';ole

rally around this organization of Iowa d.moerats, enough

correet In i~ I'm wrong, that we clid. not at tha convention

• A •.... -

vere qoinq to u;se the event to recruit. pppl. -Who were q01.~g

to be part o~ t~e America First, ·O~eember 1st, House party

program, and that ve vere trying to seek raw additional

personnel suppor: into that program.

My recoll.aetion is, an~ co-coun.el here can

raising money at that event?

doeumentat~on t~at would indicate that you wer., in fact.

that was made by your co~tt_e at that event? Any sp.c~f~=

final, Bob Costa.

questions. rirst, as a followup on the Jef~erson/Jackson

Day Dinner. Do you have any documentation on a solic4tat~cn

1. "
2

3

4

5

6

1

8

9

10

11

12

13

It

15

16

11

18

19

20

2~

22

23

2f.

2~



4 whatsoe~r. Our pos~tion is that a decision was made, wh~=~

1 incur any cos~s to place media ads, th~t that serv~ce was

MR. BAUER: No. That's not our position

proviae4 tr.e of charge by a media tirm?2

3

·...... 40 ..

5 is not at all-uncoMmon.in the market, to pay the consultanc

6 in other ways, so that the whole consultinq tee not based ~n

7 the commissio~ itself, but the whole consulting fee was a

8 fee for all services rendered, including the buy serv~ces.

9 It was not done via a co~ss~on on the actual dellar Ya~~~

10 o~ the buy.

11 Ma. COSTA: So then that I understand that some

12 portion ot the tee would cover placement ot the ads? That

"

c
,)

13

14

15

~here va., in tact, some costs incurr~ by the committee?

~. aAO'E1t: You could imagine it that way. In

fact, that is not indeed the way clients in this kind 0:

16 relation.hip envision this kind ot arrangement.

17 ~ I said earlier in my te.timony, there were 90~e

18 clients who abaolut.ly retused to compenaat. the consultar.~s

',r 19 at all tor making a media buy. They ju.t won't compensate

20 thea. They aay we pay you enough a. it is f~. the serv~ces

21 that you rendered. We are asking you to do. something wh.:..::;:

22 ia not, aa I said earlier, labor or skill inten.ive, and 9:

"
23 we ezpec1: you to do that as part ot the general serv~ces

24 provided under the contract.

2S You can't identify in tho•• service., a. I ha~e

J!eri.~ bportiDq COzpo~OD
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5 lib:ary serv.~es ~o clients. We don't charqe for them

6 separately.

1 juse descr~:ed ~~em to you, a pare of the consult~ng !9~

2 which ~lates to ~he bUY' It's fundamentally expec~e~ :: :~

3 part of the se~J~ces provided.

...,

.~-

• • ,.,', ,y.'-;....!!. ':i~~(J>?;.;:q,'-';·O., , .'i';,' .;; '~1\

,;

MR. COSTA: The problem the COmmission faces .3 .~

:.:~ give you an example.' Our law firm prc~~=es4

..

;~~:?-:;:;~f~}·~;~~J1~grf7::r.'~.~?:~,··.",;:!, ';:. ~?'i~' "Z'':~;;' ";";' ;;":""" •'''' '\'>.W~";:'" ~f.~ -'!" "i:, ,1;",.;:; .•••:,:','"j" ;'?'~;!~!;:71("?"-:~"~' ....,. - ".--.. • .'

"~

a have seen in all oeher case. a quantifiable placemen~ ~ee

9 that is, ~n fact, an alloc&ble coat. If I &m unders~an=

10

11

correctly what you are say~~ ia tha~ the tees tha~ you

pay, some 5'0reion of those t'en were, ih f.~, to cover

... ­-- -

12 placement of your ad3 .n Iowa and it is an allocable exper.~e

13 to Iowa •..,

,-.
;.

'0.
14

15

MP.. SAtJER: I disaqre••

MR. COSTA: So, the C~ssion ta pla~.d .o~ew~~:

16 in a quandary and has to determine how IlUch ot the coso; .!

11 to be allocated to the state limit. That's the situa~::- .~

18 are in.

19 ~ranted, there are ca.e. where there have been ! ..

20 Jdnda of percentaqes of commissions paid, ranqinq anyv~e~'!

21 froa 2 percent to 15 percent. However, there have been

pa~t. that have b.en made for that ~eeifie purpose

23 place ada. That's what the CQmai••ion .ay. today, try ,_.

24 fiqure out what money, how much money was for that se:"~ ~

2~ fo%: tho.e ads which were run in towa. '1'hat'. the qua:: ~ J :

Bezitaqe bportiDq CO~~tJ.OD
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1 So, it's really a question of how you character~:e

2 it and I understand your characterization, but I don't

3 believe we are betveen the rock and the hard place, Where

4 it's free legal corporate services on the one hand or h~dden

5 amounts which requi:e allocation to Iowa on the other.

6 I .imply don't think that ia a fair

7 characterization of media buy arranqaments in the market as

it appears today. But I'understand your concern on th~s

9 point. I'm extr.mely sensitive. I ju.t want.a you to know.

10

11

12

13

CRAIP..1QN McGAJUty: That:. wou~d appear to conclude

our consideration. Ccuq 'atten.,

MR. PATTON: Just a footnote, Hr. Chairman, on Mr.

Bauer's point. I think one of the rea.on. that some of

1. the.e candidat•• don't want to pay lS percent or 10 percent

lS or! percent is' 20 years aqo the COR U "aed.ia -buy' times was

16 not a.· qreat ~ it is today. When you do a '300,000 buy and

17 put another lSr 10 percent ~n that, that's pretty

18 incredi1:)~e. Wherea.,. 20 year. a90 it IU.ght have b.en

l' $30,000 or $40,000.

20 So, the cost of media ha. driven up the other one,

21 so it make. the candidates obviou.ly really reluctant to pay

22 eha~ kind of coaais.ion. I vi~h I had. had it when I wa.s

2.

25 Bob?

C&IJQQH Mc:GANt.Y: Do you have anythitlq further.

Bari.tage IlepOrtiAq CoEpOrat:iOll
(202) 628-4881

I =_'"",.,,~ ....",.--..-"'C'" ~._- ~••-- li~"_.__,""..""'__cs"".; l!r'UiG_c::c::~~"'l'~Q A[."""' uU"'"""'.""'""'='<->jO< c _",, ,,'P"_;"'_t..""''''~_'''r'_b"-'l".Ji4_~\7__f!:J;'<!I;_aa~.:-tr-



~o.1

~~==~==~~~~ ~====............ iiiiliiiiiiiiliiiiIiiiiiI__~E~""'c:i'~l¢fJtim~~"11~1?R!~,

~1:'t:"""":':~"i;:':ifr. ~:5 !
l
i

2 opportunity te eeme here ana I thank you fer your cou~:.sr

3 in hearing me out on these issue••

4 On behalt ot the Comait~ee, thank you.

6 patience ana indulqence, partieularly tor the major

7 interruption, bu~ I know you understand the validity o~

8

9 think a lot ot the points t~t you lilacs., particularly on

10 qoinq beyond the leqalisma and qettinq into hearing a l~~~:e

11 bit about what'. qoinq on out there on the tirinq line and

''1

~.

12

13

14

1!

the reality and practicality ot lif. axe worthwbile hear~~g.

So, on behalf ot e""zyon., then appear. to be

nO~9 fu:ther. Kadaae Secretary, we will conclude th.3

Special OpeD Se••ion tor the Gepbazdt to~ Pre.idant

17

18

19

20

21

22

23

ThUle you all.

adjouzneci. )
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FEDERAL ELECTION COMMISSION
WASHINCTON 0 C ~l

July 26, 1991

- ,

TO: Robert J. Costa
A•• istant Staff Director
Audit Division

TBaOUGB: John C. Surina
Staff Director

PRO": Lawrence K. NObl.~
General coun.el~ ~

Kia L. ari9ht-Coleaan ~
A••ociate General Caunsel

Car••n R. JOhnsonC:/~
A••istant General C~Uns.l

SUBJECT: rinal Audit R.port on Gephardt
for President Comalttee, Inc.
(LRA .338/AR-90-4S)

On Jun. 10, 1991, the ComallSlon approv.d the rlnal Audit
Report on Gephardt for Pr.sident Comaitte., Inc. (-Coaaitte.").
The Final Audit report was publicly rel••••d on Jun. 18, 1991.
The Offic. of General Coun••l recelved the Coaaitte.'s response
to the rinal Audit leport on July 18, 1991.

The Offic. of Gen.r.l Counsel requ••ts that the Audit
Division review the Coaaitte.'s respona. and sub.it the analysls
to thia Office. The Audit Divlslon'S analyaia will be
incorpor.ted in our proposed State••nt of le.aona. If you have
any que.tion., pl•••• contact Lorenzo Holloway, the attorn.y
•••i9ned to this a.tter.
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Amount Allocated by the Committee to the Iowa Expenditure
LImitatIon ($139,478.98)

The Comaittee erroneously allocated $1,051.88 to Iowa.
However, since the Committee reduced its Iowa allocation by 2S
percent, an adjustment of only $788.91 is required ($1,051.88 x
7S percent). As a result, the amount allocated to Iowa by the
Commlttee should be reduced to $738,690.07 ($739,478.98 ­
788.91).

Section III.C.l. - Twenty-rive Percent National Exemption

The Commission did not allow the Committee's 2S percent
national exemption, and increased the amount allocated by tho
Committee accordingly. Since, the Committee demonstrated that
it had erroneously allocated Sl,051.88 to Iowa (see above) an
adjustment of $262.97 ($1,051.88 x 2S percent) is required. As
a result, the amount allocated, by the Audit staff, to the Iowa
expenditure limitation should be reduced to $178,647.14
($178,910.11 - 262.97).

)

Section III.C.2.a. - Teleohone Related Charges

The Committee received refunds. totaling $642.84, from
u.s. West (formerly Northwestern Sell). Documentation from the
vendor indicated that the refunds were being made to customers
who had telephone service (telepnone service ba.e charge.) from
June 1, 1984 to June 30, 1988. Slnce telephone service base
charges were allocated 100 percent. ~he amount allocated to the
Iowa expenditure limitation shou:d ~e reduced to $43,412.98
($44,055.82 - 642.84).

Section III.C.13. - Miscel:aneous Exeenses

The Committee provid&d documentation which de.onstrated
that $2,248.16 in miscellaneous =~acges does not require
allocation to Iowa. As a resu~~. :he amount allocated to Iowa
should be reduced to $25,787.41 S:3,035.57 - 2,248.16}.

Section III.C.15. - Accounts ?ayable

The Co-.ittee prOVided docu:enCatlon from a vendor which
stated that an invoice for shlpmen~. ~otalin9 $961.20, was
voided since the ship.ent was never recelved. As a result, the
amount allocated to Iowa should ~e reduced to $24,253.86
($25,221.06 - 961.20).

Section III.C.17. - Exemct ::=ollance and rundrailinq
ExpendItures

As a result of the adjustment made in Section III.C.2.a.
the Comaitte.'s 10 percent compllance and 10 percent
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fundraisinq exemption must be adjusted by $128-.57 ($642.84 x '20
percent exemption). Thetefore, the exemption allowed should' be
reduced to $19,063.33 ($19,191.10 - 128.51).

Recap of Iowa Allocations

Presented beloy is a recap of Iowa allocat~ons. The
categories and amounts that have changed, as a result of the
Committee'. response to the final audit report, are in bold
type.

't

'.

.."

Aaount Allocated by Coaaittee

Additional Allocations by the
Audit Staff

~enty-five Percent Hational
be.ption

Telephone aelated Cb~rqe.

Salari-el, b"loy.t tICA,
Consulting rees, and
Staff Benefits

Intra-state Travel and
Subsistence

Car Rentals
polling
T.. l.-.arketing- ·a.lat~d Seori-ce-s-­
printinq
Media
Jefferson/Jackson Dinner
Other oeposits
JIliscellaneous
Adjustments to Previous Iowa

Allocations
Accounts 'ayfble
R.fttal Apartaents/RoUles
Exeapt Coapliance and

rundraisinq Izpenditures

Total Allocations by Audit
Staff

Total Allocabl. ~t

Less Iova Expenditur.
Limitation

Aaount in bcess of the Iowa
sspenditure Liaitation

$ 738,690.01

$178,647.1(

"3f·l~~'8
3',61(.0%

19,89!.S9

22,486.08
19,288.08
49,385.6\
17,5J5=.00 .
74,235.77
21,156.96
1,752.56

25,787.41
4,691.98

24,253.85
7,371.46

(19,063.33)

527,464.17

1,266,154.24

775,217.60

.. • ..·,."Et .....

...:L.,, _
-..
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Shown below i. the revised calculation of the amount
repayable to the United state. Trea.ury a. a re.ult of the
expenditure. in exce•• of the Iowa stat. li.itation.

Aaount Paid in Excesl of the Limitation
($490,936,64 - 13,902.32!/ outstandin9
AlP at 10/25/89**/

a.payaent Ratio fros rindin9 III.A.

a.paya.nt Aaount

$477,034.32

.262834

Aa you are aware Counlel for the Coaaittee haa requested a
hearin9 before the Coaaission. The Coaaitt•• il conteltin9
Findin9 III.C.l. - 4., 7., 9. and 10. of the final audit
report. Th. Audit staff hal not receiv.d any additional
docum.ntation with resp.ct to the above m.ntion.d cont••t.d
matters.

Should you have any qu.stions, pl•••• contact To. Nurthen
or aick Salter at 376-5320.

cc: The Coaai•• ion.rs
Anne A. Weis••nborn, OGC

!/

~/

.**/

Thi. a.aunt ha. be.n reduced by $967.20, which r.pr•••nt
the reduction aade at Section III.e.1S.

october 25, 19S9 r.pres.nts the la.t day aatchin9 funds
r...in.d in the Coaaittee's account.

The r.payaent aaount may increa.e a. a re.ult of the
subai••ion and r.vi.w of docum.ntation for a rental
prop.rty which ha. not been mad. availabl. to dat., a.
well a. the di.poeition of the Iowa "ai1i09 Li.t ($10,000).
The interia add.ndua to the final audit r.port, approved by
Co..i ••lon on AU9Q.t 5, 1991, and ..d. available to the
Coaaitte. on AU9Q.t 6, 1991 addr••••d the Iowa aal1in9 list
i ••ue. /7
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TBllOUGB:

FIlOB:

SUBJECT:

LAWRENCE Pl. NOB
GENERAL COUNS

JOHN C. SUM
STAFF DIREaT

\.../

ROBERT .1. CO .~

ASSISTANT ST l'
AUDIT DIVISION

I
GEPHARDT FOR 'PRESIDENT COMMITTEE, INC~ ­
ANALYSIS OF RESPONSE TO THE FINAL AUDIT REPORT

do
The

'0 On July 26,. 1991, the Office of.~~.r.l. Coun.sel raque,sted
the Audit Division to ~vi~w the C~mmi~te~"~ r ••poasi to the
final audit report. The results of which will be incorporated
into the proposed Statement of R~asons.

The Committee provided documentation with respect to
Finding III.B. (Determination of Net Outstanding Campaign
Obligations) and C. (Use of Funds for Non-Qualified Campaign
Expense - Allocation ~f expenditures to the Iova Spending ~- •.
Lillli f:4 tion.

With respect to Finding III.!., the Committee submitted
adequate documentation which results in an increase of
$14,104.57 in accounts payable for qualified campaign expenses.
This amount is now included in a revised Statem.nt of Net
Outstandlnt (-.paign Obligations. Audi~ analysis. at Attachment
A. It should b. notwd that the increase d12e. not c:hailcJe- the ._ ­
conclusion noted on page 6 of the final audit report but does'·
increa.e the Coaaittee's calculated remaining entitl••ent,. as
of Septeaber 14, 1989, from $6,303.96 to $20.408.53.

With.respect to rinding III.C;; the eoaaitt•• provided
documentation which demonstrated that $4,781.51 in ezpenses
not require allocation to the Iowa expenditure limitation.
above reductions effect the follOWing sections of the final
audit report.
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Therefore, a. of April ., 19•• , the Candidate'l re..inin9
entitle.ent va. $1,534,666.29. Ulin, the Co..illion'l aatchin9
fund recordl and Co..ittee dilclolure reportl for the period April
" 19.8 tbrou9b Septeaber 14, 19" it va. deter.tned tbat tbe
Co"ittee received $1,514,257.76 in contribution. and aatchin9
fundi. AI a relult, the Candidate'l re..inin9 entltle"Dt, al of
Septeaber 14, 19" va. $20,408.53 ($1,534,6".29 - 1,514,257.76).



ATTACHMENT A
PAGE 1 of 2

'Gtphardt for pre.~dent Committe., Inc.
Stat...nt of Ntt Outstanding Campaign Obligations

, a. of April S, 1988
a.Dlterained Threu!ft !tevlaber '" 1"0

(Audit Analysis 8-5-91)

A••et.
Ca.b in hnk .

t a-. ACCOlillt. "'~iubl ..
Capital A••ets

Total A••ets ...-..

,"£labilitil.. .
':..
" \0 Aecounts ..••y.b1.. .for .._

,~ Qu.li·fied, CaJipatCJft'
lapln.I•.

aefunds of-Eac••siv. _
CODtributions CUe

, Actual Wlndinq Down Cost
(4/9/88 tQ 11/9/90) .

. -. Estiaat.cl winding DoVll Cost.
(11/1.0190. "to. 5/10/'1l.-

:f ~ salari••/-Ccmaultll'14f
Occupancy .
Telephone
Office Expen.es
Trav.l
postage and D.livery

Total htl_tlel
Wlndlnt Down CO.t .

'1,000.,00
2,400.00
2.400.00

300.00
500.00
200.00

$ '2,111 ..14 .
48,'lJ.!!..
4S, 861. 00'

1,31.'. ,••8."!ol.

41,575 __00

. 247,437.33

13 ,S·OO. 00

$ 157,594.:'3

Tota1 ~iabili~l••

Net Out.tanding Ca.pai9n·Obllqatlons

!./ The Co..itt.e'. accounts payable figure has b••n reduced by the
a.ount of account. payable allocable to the low••pendin9 li.lt.
which repre.ent non-qualifi.d eaapaign .xp.n•••• and the
for,iven/Unpald portlon ($'87,457) of dlbt .ettl••ent••pproved ~y
the Co..l ••lon on October 30, 1990.
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Ap r i 1 6, 1992

MEMORANDUM

TO: LAWRENCE M. NOBLE
GENERAL COUNSE

THROUGH: JOHN C. SU A
STAFF DIRE~O,

FROM: ROBERT J. CO TA ~~
ASSISTANT S FF D(R~T~
AUDIT DIVISION

SUBJECT: GEPHARDT FOR PRESIDENT COMMITTEE, INC. ­
UPDATED STATEMENT OF NET OUTSTANDING
C~~PAIGN OBLIGATIONS

Per your request on March 27, 1992, the following adjustments
to the Committee's Statement of Net Outstanding Campaign
Obligations (NOCO) are required.

It should be noted that on October 30, 1990 the Commission
did not approve debt settlements for obligations totaling
$66,774.35. However, on December 11, 1991 the Committee responded
to the Commission's requests, and as a result of subsequent
recommendations by the Office of General Counsel, the Commission
allowed obligations totaling 551,707.60 to be paid in-kind, and
other obligations totaling $13,86l.45 to be considered as either
exempt travel and subsistence ($7,411.53) or volunteer services
($6,450.92). In addition, the Committee stated it overstated the
amount of one obligation by $1,204.30.

Since the above obligations were included on the NOCO
statement in Accounts payable for Qualified Campaign Expenses, a
downward adjustment of $66,774.35 is necessary.

Further, the effect of obligations being paid in-kind results
in the Committee receivlng $34,446.89 in apparent excessive
contributions and $7,374.09 in apparent prohibitive (corporate)
contributions. Therefore, an equal amount for refunds due would
be recognized on the NOCO statement.

'6,



'.

·'Me.orandua to "Lawrence PI. Noble
Pa9- Z

AI a result, Refundl of Excessive Coftt~tbution. Due (and nov
Prohibited Contributio~) wo~ld incr,a•• $41.820,9.8 ($34,.'.'.89 +
7,374.09).~1 .(S••. Attach.ent-A for a,r.vi ••d NOCO Stat•••nt.)

r~nally, your .e.o~andu. date§ Karcb 25, 1'92 r~gardin9 DSR
90-1' Gepbardt for ,relldent Coaaitte. - aebta owed Six
Individuals, does not affect the revised NOCO .tat••ent and/or

. repayaent of .atching funds.

Attach.ent a. .tated

")

.:t~) "'\
_!
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ATTACHMENT A
PAGE 1 of 2

Gephardt for Presidene Committee, Inc.
Statement of ~et Outstanding Campaign Obligations

as of Aprll 8, 1988
as Determined Through ~ovember 9, 1990

(Audit Analysis 8-5-91)

lAssets
('\! Cash in Bank
~~ Accounts Receivable

Capital Assets

s 62,819.94
48,913.59
45,861.00

$ 157,594.53

13,800.00

85,395.98

247,437.33

1,320,674.l4~/

$8,000.00
2,400.00
2,400.00

300.00
500.~0

200000

o

"')

Total Assets

t b 0 1 0 t OLia ~ ~ loes
Accounts Payable for

Qualified campaign
Expenses

, Refunds of Excessive/Prohibited
Contributions Oue

r Actual Winding Down Cost
(4/9/88 to 11/9/90)

~ Estimated Winding Down Cost
(11/10/90 to 5/10/91)

Salaries/Consulting
Occupancy
Telephone
Office Expenses
Travel
Postage and oelivery

Total Estimated
Winding Down Cost

Total Liabilities $1,667,307.45

Net Outstanding Campaign Obligations (U·S09.712.92)

The Committee's accounts payable figure has been reduced by the
amount of accounts payable allocable to the Iowa spending limit,
which represent non-qualified campa1gn expense., the forgiven/unpaid
portion ($987,457) of debt settlements approved by the Coaaission on
October 30, 1990, and by the amoune of the forgiven/unpaid portion
($66,774.35) of other obligations approved by the Coaaiaaion on__ L.. ",e: 1 ftft."
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ATTACHMENT A
PAGE 2 of 2

Therefore, as of April 8, 1988, the aandidate's remaining
entitlement WAS $1,SU9.71l.9Z. Us~nq the Camai~sion's matching
tund records and Committee disclosure ~ports for the period Apr~l

9, 1988 through September 14, 1989 it was determined that the
Committee received $1,514,257.76 in contributions and matching
funds. As a result, the Candidate received matchinq funds in
excess of his entitlement as of September 14, 1989, totaling
$4,544.84 ($1,514,257.76 - 1,509,712.92).

The Audi t staff does no~ recollUlle.nd a repavaent'-of' Jl&tchin'q ­
funds pursuant to 26 U.S.C. S9038(b)(1) at thi.-·tf.e. It is
expected that the Committee Will incur additional legal fees

and additional winding down costs subsequent
to the end of the winding down period (5/10/91) projected in the
NOCO statement, which would elimlnate the overpayment ($4,544.84)
noted above.

.. --. ,.-_..~
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FEDERAL elECTION COMMISSION
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MH002878

May 4, 1992

TO:

TBllOOGB:

() rROII:

~

SUBJECT:

LAWRENCE K. NOBL
GENERAL COONS

GEPRARDT FOR PRESIDENT CO"ftITT!E, INC.
UPDATE or AIIOUNT IN EXCESS or THE IOWA
EXPENDITURE LIKITATION

Per your requeat on April 24, 1992, the followinq
~ adjustments, to the a.ount calculated by the Audit staff as

allocable to the Iowa limit in our January 15, 1992 .e.orandum
~ to your office, would be required aa a result of the

Commission's determination of April 23, 1992.

Th& Cosaisaion determined that travel and subaistence
costs asaociated with conductinq public opinion polls in Iowa
are allocable to the Iowa limit. As a result, the a.ount
allocable to Iowa would be increased fro. $6,535.74 (Aqenda
Document 192-52) to $19,288.08.

Further, the Coaaission determined that a 15' aqency
commission should be allocated for all media placements run in
Iowa up to and includinq the date of the amendment to the media
contract (January 18, 1988); thereafter, no allocation to Iowa
relative to the cost of placement is necessary. As a result,
the amount allocable for media would increase from $21,642.44
(Aqenda Document 192-52) to $49,745.40. The increase of
$28,102.96 represents the allocable portion of placement costs
in accordance with the Comaission's April 23, 1992
determination.
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FEDERAL ELE(T10~ (0,\\.\.\15510'

May 15, 1992

r'

FROM:

()

MEMORANDUM

TO: The

THROUGH: John C. Sur"
Staff Direc o~~~-

~

l~
l . ~:C

Kim L. Bright oleman \vl
Associate Gene al counkel

Carmen R. JOhnSO~~
Assistant General~unsel

Lorenzo Holloway j,,-iItJ.
Attorney . .

SUBJECT: Proposed Final Repayment Determination and
Statement of Reasons -- Gephardt for President
Committee, Inc. (LRA 1338)

On April 23, 1992, the Commission considered the Office of
General Counsel's recommendations that the Commission make a
final determination that Richard A. Gephardt and the Gephardt
for President Committee, Inc. ("Committee") repay $108,205.77 to
the United States Treasury and approve the proposed Statement of
Reasons supporting this determination. Agenda Docuaent 192-52.
The repayment amount was based on the Committee exceeding the
Iowa expenditure limitation by $411,688.65 with a repayment
ratio of .262834. See 11 C.F.R. S 9038.2(b)(2)(ii)(A).

At the meeting, the Commission directed the Office of
General Counsel to: (1) revise that portion of the proposed
Statement of Reasons applying the 5 day rule, 11 c.r.R.
S 106.2(b)(2)(iii), to the intrastate travel expenses of the
employees of the Committee's consulting firm, Kennan Research
and Consulting, Inc.; (2) revise the section of the Statement of
Reasons discussing the consulting fee the Committee paid to Doak
and Shrum to show that the amount of the fee for media placed
prior to the signing of the amendment on January 18, 1988 is
allocable to the Iowa limitation and the fee for any amount
placed thereafter is not allocable; and (3) delete the citation
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, "Proposed Final Repayment Determination

Gephardt for President Committee, Inc.
(LRA 1338)
Page 2

comparing 11 C.F.R. S 106.2(a)(1) with the Commission's on
public financing of the 1992 presidential election cycle in the
section of Statement of Reasons discussing the allocation of
salaries and employer FICA. See Certification, Agenda Document
#92-52.

On April 24, 1992, the Office of General Counsel requested
that the Audlt Division adjust the amount subject to the Iowa
expenditure 11mitation and recalculate the Committee's pro rata
repayment based on the Commlssion's determinations. In a
memorandum dated May 4, 1992, the Audit Division included the
adjustment to the Iowa llmitation and the recalculated pro rata
repayment. The Committee exceeded the Iowa expenditure
limitation by $452,543.95. Therefore, the Committee's pro rata
repayment for exceeding the limitation is $118,943.94
($452,543.95 x .262834). Attachment Ill.

'n

The Office of General Counsel has made the revisions to
comport with the Commission's determinations and included the
adjusted amount in excess of the Iowa limitation and the
recalculated pro rata repayment in the draft Statement of
Reasons. The revisions are marked in the draft Statement of
Reasons accordingly. However, it should be noted that, due to
the length of the document when all of the attachments are
included, we are only circulating the proposed Statement of
Reasons and Attachment III (The Audit Division's memorandum
dated May 4, 1992).

RECOMENDATIONS

The Office of General Counsel recommends that the
Commission:

1. Determine that Congressman Richard A. Gephardt and the
Gephardt for President Committee, Inc. must repay $118,943.94 to
the United States Treasury; and

2. Approve the attached Statement of Reasons in support of
the final repayment determination.

Attachaent

Proposed Statement of Reasons
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
)

Congressman Richard A. Gephardt )
and the Gephardt for President )
Committee, Inc. )

STATEJIIENT OF REASONS

On , 1992, the Commission made a final-----
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determination that Congressman Richard A. Gephardt and the

Gephardt for President Committee ("Committee") must repay

~'J\scJ ~ $118,943.94 to the United States Treasury. The Committee's

,~ final repayment determination was based on it exceeding the Iowa. ~

~,,~ed t.expenditure limitation by $452,543.95. See 11 C.F.R.

'D S 9038.2(b){2)(ii)(A). The Committee's repayaent ratio as

~ calculated under 11 C.r.R. S 9038.2{b){2)(iii) is .262834.

LTherefore, the Committee is ordered to repay $118,943.94

~J\seJ l.($452,543.95 x .262834) to the United States Treasury within 30

days receipt of this determination. 11 C.r.R. S 9038.2(d)(2).

Pursuant to 11 C.F.R. S 9038.2(c){4), this Stateaent sets forth

the legal and factual basis for the Commission's deteraination.!1

11 Throughout the Statement of Reasons, "rECA" refers to the
Federal Election Campaign Act of 1971, as amended, 2 U.S.C.
SS 431-455, and "Matching Payment Act" refers to the
Presidential Primary Matching Payment Account Act, 26 U.S.C.
S 9031-9042.
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I. BACKGROUND

The Gephardt for President Committee, Inc. is the principal

campaign committee of Congressman Richard A. Gephardt, a

candidate for the Democratic presidential nomination in 1988.

On June 10, 1991, the Commission made an initial determination

that the Committee must repay $126,383.37 to the United States

Treasury. The issues relevant to the repayment determination

first arose in the Interim Audit Report which was approved by

the Commission on October 4, 1989. See Attachment 1. The

Committee responded to the Interim Audit Report on February 16,

1990. See Attachment 2. The Commission issued the Final Audit

Report on June 10, 1991. See Attachment 3. The Committee

responded to the Final Audit Report on July 18, 1991.~/ See

~ Attachment 4. As part of its response, the Committee requested

an opportunity to address the Commission in open session

regarding the Final Audit Report and the initial repayment

determination pursuant to 11 C.F.R. S 9038.2(c)(3). See

Attachment S. The Commission granted the Committee's request

for an oral presentation on September 19, 1991. Counsel for the

Committee made an oral presentation before the Commission on

November 6, 1991. See Attachment 7.

~/ The Committee's response to the Final Audit Report
incorporates by reference its response to the Interim Audit
Report. Therefore, references to the Committee's response
includes both its responses to the Interim Audit Report and the
Final Audit Report.
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II. EXPENDITURES IN EXCESS OF THE IOWA LIRITATION

Section 441a(b)(1)(A), Title 2 of the United States Code

establishes national and state expenditure limitations for

candidates seeking the presidential nomination who receive

public financing. The Commission's regulations, as set forth at

11 C.F.R. S 106.2, govern the allocation of expenditures by

publicly-financed primary candidates to particular states. The

Iowa expenditure limitation for the 1988 election cycle was

$775,21'7.60. See 2 U.S.C. S 441a(b)(1)(A). The Final Audit

Report found that the Committee exceeded the Iowa expenditure

limitation by $480,848.63. Since the Committee's repayment

ratio is .262843, the Commission made an initial determination

that the Committee repay $126,383.37 ($480,843.63 x .262834) to

the United States Treasury. See 11 C.F.R.

S 9038.2(b)(2)(ii)(A).

The Committee contends that it was entitled to a 25\

national exemption of all of its Iowa expenditures. In

addition, the Committee contests the allocation of the following

expenses to the Iowa expenditure limitation: (1) telephone

charges of Northwestern Bell and MCI; (2) salaries, employer

FICA, consulting fees and staff benefits; (3) intrastate travel

and subsistence expenses;(4) telemarketing expenses; (5) media

expenses; and (6) event expenses.

Based on the additional information submitted by the

Committee in response to the Final Audit Report and the initial

repayment determination, the Commission has deterained that the

Committee exceeded the Iowa expenditure limitation by
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J($452,543.95.11 Therefore, the Commission has reduced the amount
VJ\~e

~ the Committee must repay to the United states Treasury from

$126,383.37 to $118,943.94 ($452,543.95 x .262834).i/

The reduction in the amount allocable to the Iowa

expenditure limitation is the result of several adjustments.

First, the amount was reduced to account for $1,051.88 in

expenditures the Committee erroneously allocated to the Iowa

limitation. The Commission also reduced the amount allocable to

the Iowa expenditure limitation to account for $642.84 in

refunds for telephone base charges. Similarly, the amount

'f)

'0

allowed for the 10% compliance exemption was reduced by a

proportional amount. In addition, the amount allocable to the

Iowa limitation was reduced by $967.20 for certain accounts

11 An addendum audit report will be issued pursuant to
11 C.F.R. 9038.1(e)(4). The amount in excess of the Iowa
expenditure limitation may be increased to account for expenses
found to be applicable to the Iowa limit in the Final Addendum
Audit Report. Therefore, the Committee may owe an additional
amount to the United States Treasury. See 11 C.F.R.
S 9038.2(b)(2)(ii); see also 11 C.F.R. s-9038.2(f).

4/ The Committee may be required to make an additional
repayment to the United States Treasury for receiving public
funds in excess of its entitlement. See 11 C.F.R. 9038.2(f).
The Final Audit Report found that the Committee had a remaining
entitlement of $6,303.96. The Committee submitted information
documenting additional accounts payable in the amount of
$14,104.57. Accordingly, the Committee's remaining entitlement
is increased to $20,408.53 ($6,303.96 + 14,104.57). See
Attachment 7. The Committee submitted a debt settlement
request, DSR 90-16, on March 30, 1990. The Committee submitted
additional information related to the request on May 1, 1990 and
December 11, 1991. On February 25, 1992, the Commission made
several determinations with respect to DSR 90-16 that may reduce
the Committee's net outstanding campaign obligations by more
than its remaining entitlement. See Attachment 10. The
difference between the Committee's-femaining entitlement and its
net outstanding campaign obligations is repayable to the United
States Treasury. See 11 C.F.R. S5 9038.2(b)(1)(i) and (v).
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payable and $2,248.16 in miscellaneous expenses. See

Attachment 9. Finally, the Commission adjusted the amount of

media expenses allc~able to the Iowa expenditure limitation.

See infra p. 27. The issues raised by the Committee are

addressed in the following discussion.

A. Twenty Five Percent National Exeaption

The Committee contends that it is entitled to a "25%

national exemption" because many of the expenditures incurred in

Iowa were unrelated to the Iowa effort, but were directly

related to maintaining a national campaign. Committee's

response at 32. The Committee argues that its Iowa primary and

national campaigns were "inextricably intertwined." Id. at 32.

According to the Committee, at least 25\ of the funds incurred

in Iowa were related to its campaign efforts nationwide. Id. at

34. The Committee's argument is based on the historical

development of the Iowa primary as the initial election with

unquestionable national significance. Transcript of Committee's

Oral Presentation ("Transcript") at 39. The Committee contends

that from the 1976 election to the 1988 campaign, Iowa became

the focal point of the primary elections with a disproportionate

significance in the presidential nominating process. Transcript

at 8.

The Committee cautions that it is not contending that it is

entitled to the 25% exemption because of the nationwide impact

of the Iowa primary. Committee's Response at 17; Transcript at

6. Rather, the Committee asserts that as a result of the

national importance of the Iowa primary, the national campaign
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and the Iowa primary begin to "blur to a degree, which makes

determining which expenditures are made for the purpose of

influencing the Iowa voters and which expenditures are made in

Iowa for the purpose of influencing the national voters, a very

difficult determination to make." Transcript at 6. In support

of its position, the Committee submitted affidavits of campaign

staff detailing the amount of time they spent addressing the

concerns and inquiries of the national press. In addition, the

Committee intimates that its Iowa budget was prepared in

recognition of the fact that a substantial portion of its

expenditures would be incurred to influence voters nationwide.

Id. at 11.

In view of its efforts to focus on the demands of a

national campaign, the Committee exempted 25\ of the

expenditures incurred in connection with the Iowa primary and

asks that the Commission allow it to take this exemption in

order to address the political and financial realities of the

Iowa primary. The Committee contends that to do otherwise would

impose an undue burden on it to stay within the expenditure

limitation in Iowa, possibly affecting the candidate's guarantee

of political speech under the first amendment. Committee's

Response at 33. The Committee further argues that the

Commission has a constitutional obligation to administer the

Iowa expenditure limitation in a manner that accounts for the

political realities of the initial primary and, therefore, the

Commission cannot reject an exemption based on any percentage.

Transcript at 10 and 79.

(

,~.



Although the Committee concedes that the selection of the

percentage of exempt expenditures was arbitrary, it asserts that

a fixed percentage is an effective way to apportion those

expenditures incurred to influence the voters of Iowa and the

voters nationwide. Committee's Response at 35-36. In support

of this argument, the Committee states that the Commission has

often selected an arbitrary percentage to deal with similar

problems in the area of campaign finance. As an example, the

Committee states that the 10% compliance and fundraising

'f)

exemptions set forth at 11 C.F.R. S 106.2(c)(5) are arbitrary

percentages. Id. at 36.

The Commission rejects the Committee's position that it is

entitled to exempt 25% of the expenditures it incurred in Iowa.

At the heart of the Committee's position is an attack on the

concept of state-by-state limits. While the Commission has

recommended tha~ Congress eliminate the state-by-state limits,

Congress has never chosen to eliminate thea. Thus, as long as

the state expenditure limitations remain in effect, the

Commission is required to administer the law and make its

determinations accordingly. See 11 C.F.R. S 437c(b)(1).

The Committee's position essentially requires the

Commission to administer the Matching Payment Act and the

regulations based on the whims of the political process. For

example, in the 1992 presidential election cycle, Iowa appears

to have had less national significance than it did in the 1988

election cycle. Therefore, the Committee's argument would not

apply in that instance, but other campaigns could argue that
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expenditures incurred in other states with a greater national

significance in the 1992 election cycle should be exempt from

state allocation.

The congressional mandate that the Commission is required

to follow, as expressed at 2 U.S.C. S 441a(b)(1)(a), is to

calculate the state expenditure limitations based on the voting

age population and not according to a candidate's belief that a

specific state's relative significance to his or her national

campaign causes the committee to incur expenditures to influence

the voters in that state and the voters nationwide. The

Commission is required to follow this congressional mandate even

if the candidate's belief is based on strategic political

reasoning, media reports or historical information suggesting

that the Iowa primary campaign and the national campaign are

"inextricably intertwined."

While the Committee contends that certain expenditures

incurred in Iowa were actually for the purpose of influencing

voters nationwide, the Commission believes that every

expenditure incurred in the entire primary process has a

national component that is not necessarily measurable or

separable from the state component. The primary elections are

not held to elect a candidate to a particular state office.

Rather, they are held for the purpose of nominating a candidate

for the office of President of the United States. See 11 C.F.R.

S l06.2(a)(1). Therefore, it is anticipated that the

expenditures will have a national component and the presidential

committee receiving public funds will make the necessary
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financial adjustments to accommodate a process by which

state-by-state elections are held to nominate a candidate to a

national office.

Moreover, the Commission does not believe that the

candidate's right to political speech is abridged by the denial

of the 25\ national exemption. Nor does the Commission believe

that it has a constitutional obligation to grant the Committee's

exemption. The intent of Congress in enacting the public

financing provisions was to facilitate political speech and not

to abridge it. See Buckley v. Valeo, 424 U.S. 1, 92 (1976).

However, in order to be eligible to receive public funding, the

candidate must satisfy several conditions and make certain

certifications to the Commission. See 26 U.S.C. S 9033(a),(b).
n

The candidate certified to the Commission that he would not

exceed the state expenditure limitation. 26 U.S.C.

S 9033(b)(1). The candidate was not compelled to accept the

--. public funds and to make the certification to the Commission.

See Republican National Committee v. Federal Election

Commission, 487 F. Supp. 280, 284 (S.D.N.Y. 1980), aff'd 616

F.2d 1 (2d Cir. 1980), aff'd 445 U.S. 955 (1980); see also John

Glenn Presidential Committee, Inc. v. Federal Election

Commission, 822 F.2d 1097 (D.C. Cir. 1987)(The court rejected

the committee's argument that the state-by-state expenditure

limitations violated the first amendment). The Commission notes

that the Iowa expenditure limitation was the same for all of the

presidential candidates receiving public funds under the

Matching payment Act. Therefore, the Commission is not
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constitutionally obligated to grant the candidate a special

exemption from the Iowa expenditure limitation that the other

candidates receiving public funds did not enjoy.

Furthermore, the Commission does not believe the Committee

is justified in arbitrarily selecting the percentage of

expenditures exempt from the Iowa limitation without

documentation supporting this method of allocation. When the

Commission disputes the candidate's allocation or claim of

exemption for a particular expense, the candidate has the burden

of demonstrating, with supporting documentation, that the

proposed method of allocation or claim of exemption is

reasonable. See 11 C.F.R. S 106.2(a)(1). Since the Committee

In has not based its claim for an exemption on actual figures, but

~ on a theoretical figure couched in terms of a national

exemption, the candidate has not met his burden of proving that
r-.

the claim of exemption is reasonable. See id.-- --
Finally, the Committee's claim for a 25\ national exemption

is not analogous to the 10\ compliance and fundraising

exemptions. Unlike these exemptions, which focus on special

areas of concern in the financial management of political

campaigns, the Committee's proposal for a national exemption is

state specific. The Commission has never and cannot adopt an

exception to the state expenditure limitations based on one

state's order in the primary election process or its relative

importance to the candidate's national campaign.
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B. Telephone Charges

1. Northwestern Bell Charges

The Committee contends that $78.00 in calls that were

classified on its Northwestern Bell bill as "Interstate, Canada,

and/or 908 Directory Assistance Usage" are not allocable to the

Iowa expenditure limitation. Committee's Response at 39. The

Committee argues that these calls were interstate calls placed

outside of Iowa and therefore, should not be allocated to that

state's limitation. Id. The Committee also contends that

$172.15 in charges for intrastate calls made after the Iowa

primary are not allocable to the Iowa expenditure limitation.

Committee's Response at 40. Since these calls were made after

the Iowa primary, the Committee asserts they did not have any

influence on the primary. Id. The Committee notes that these

calls are distinguishable from the debt retirement activities

that take place after an election. Id.

The Coamission's regulations exempt charges for interstate

telephone calls from allocation to any state. 11 C.F.R.

S 106.2(b)(2)(v). However, in its response to the Interi. Audit

Report, the Coaaittee submitted documentation to support

exempting only $28.20 in telephone charges from the Iowa

expenditure liaitation. See 11 C.F.R. S 106.2(a)(1).

Accordingly, the Final Audit Report reduced the amount allocable

to the Iowa expenditure limitation by $28.20. Since the

Committee provided no further evidence that an additional amount
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in telephone charges should be exempt from allocation, the

remainder of the charges are allocable to the Iowa expenditure

limitation.

Moreover, the Commission believes that the calls made after

the Iowa primary are allocable to that state's expenditure

limitation. Intrastate charges are overhead expenditures which

must be allocated to the particular state where the office is

located. 11 C.F.R. S 106.2(b)(2)(iv)(A). Expenditures that are

made in a state after the primary election, which relate to that

primary election are allocable to the state's expenditure

limitation. 11 C.F.R. S 110.8(c)(1)i cf. FEC v. Ted Haley

Congressional Committee, 852 F.2d 1111 (9th Cir. 1988). Since

the Committee did not demonstrate that these calls were

unrelated to the Iowa primary, the charges are allocable to that

state's expenditure limitation. See 11 C.F.R. S 106.2(a)(1).

2. RCI Charges

The Final Audit Report allocated $6,756.19 in MCI charges

to the Iowa expenditure limitation. The Committee objects to

the allocation of $2,628.56 of these charges to the limitation.

Committee's Response at 42. The Committee's MCI service allowed

campaign staff to place calls by using the MCI card 800 access

code. Id. According to the Committee, the system's access code

could identify the location to which the call was made, but not

where the call originated. Id. The Committee contends that it

was inappropriate for the Audit staff to allocate the calls

placed to a location in Iowa to that state's expenditure

limitation. Committee's Response at 43. The Committee notes
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that many of the calls in question were reflected on its MCI

bill from the national headquarters and, therefore, would be

exempt from allocation to the Iowa limit under the interstate

call exemption. Id. The Committee concludes that since it

cannot be determined where the calls originated, the most

reasonable approach is to allocate only 50% of the charges to

the Iowa expenditure limitation. Id.
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The Final Audit Report noted that the 800 access code could

be traced to certain MCI card numbers and the documentation

indicates that the individuals in possession of the MCI cards

with these numbers were in Iowa during the billing cycle in

question. The Committee has not submitted any documentation

demonstrating that the individuals using the MCI cards were

calling from outside of Iowai nor has it submitted documentation

to support its assertion that some of the calls were placed from

the national headquarters. Therefore, the Committee is not

entitled to exempt these costs from state allocation under

11 C.F.R. 5l06.2(b)(2)(v).

C. Salaries, Baployer FICA, Staff Benefits and
Consultant Fees

The Final Audit Report allocated an additional $30,075.40

to the Iowa expenditure limitation. This additional allocation

was the result of the Committee's failure to allocate the cost

of life and health insurance and employer FICA.~/ This

5/ FICA refers to the tax imposed on both employers and
employees to fund the Social Security programs pursuant to the
Federal Insurance Contributions Act, 26 U.S.C. 55 3101-3126.
Under FICA, the employer and the employee pay matching amounts.
26 U.S.C. 5 3101; 26 U.S.C. 5 3111.
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additional allocation was based on the fact that the Committee

improperly allocated certain salaries and consultant fees as

100~ exempt compliance costs.

With respect to the additional allocation for employer

FICA, the Committee contends that the Commission's regulations

do not require the allocation of such payments. The Committee

argues that only the Financial Control and Compliance Manual

("Compliance Manual") imposes such an obligation and, therefore,

concludes that the Compliance Manual and the regulations are

inconsistent. Committee's Response at 56. Thus, the Committee

asserts that it was correct in using the regulations as guidance

and not allocating employer FICA t~ Iowa. Id. The Committee

further argues that, unlike salary, employer FICA payments are

not a benefit to the employee. Id at 54. Rather, FICA is the

employer's legal obligation to pay taxes and the benefit runs

entirely to the federal government. Id. Consequently, the

Committee contends that these expenditures were not incurred to

influence the nomination, but to satisfy its legal obligation to

contribute to the FICA. Transcript at 15.

The Committee raises similar arguments with respect to its

failure to allocate its costs for health and life insurance for

its staff. Specifically, the Committee contends that neither

the Commission's regulations nor the Compliance Manual require

it to allocate the cost of health and life insurance.

Committee's Response at 57. The Committee also argues that the

cost of such benefits, unlike employee salaries, does not have

any direct relationship to the campaign's activities to



'I}

.........

,»_)~ff-017"""-"'-"'~"'-;:"":'~('"""" '""".-" "'-·'~"B';'?~~'t-,",~-::'.':'·\,7,"':~·~J0't.·";~;~1~~7{~~~!T.~3.%~y!~~f[Jif~{f""l;~~"'F·l;~;.Y~;;;~~~!t-~;<:.~~.i~\~:;;f$j\';;""·'''''··''·-··''''''\',·t~
- ~~,

.~

-15-

influence the nomination. Id. The Committee further contends

that in consideration of the "high stakes battle" in Iowa and

the relatively small expenditure limitation available in that

state, campaigns may choose not to offer insurance benefits to

campaign staff in order to avoid allocating such expenses to

that state's limitation. Transcript at 15. The Committee

argues that committees should be encouraged to offer insurance

benefits to their staffs. Id. at 16.

Finally, the Committee contends that it is entitled to take

a 100% compliance exemption for certain Iowa staff salaries and

still maintain the standard 10\ compliance exemption for the

remainder of the Iowa staff salaries without establishing an

allocation percentage for each individual in the state.

Committee's Response at 47. The Committee submits that

requiring presidential committees to establish an allocation

percentage for each individual in a state to be entitled to the

100% compliance exemption is not in line with the realitie~ of

political campaigns. Transcript at 50. The Committee intimates

that one of the realities is that during the course of the

campaign .ost of the staff will be charged to perform compliance

tasks at one time or another. rd. The Committee asserts that

another political reality is that certain individuals are

employed solely for the purpose of ensuring compliance. rd.

Therefore, the Committee believes that it is entitled to exempt

100% of their salaries to compliance and it contends that there

is no constitutional or statutory bar to this method of

allocation. rd. at 51.
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The Commission believes that these expenses are allocable

to the Iowa expenditure limitation. In general, the regulations

do not require that any specific expenditures be allocated to

the state limitations. Rather, the regulations merely set forth

a general rule that expenditures incurred for the purpose of

influencing the nomination of a candidate with respect to a

particular state are allocable to that state. 11 C.F.R.

S 106.2(a)(1). The regulations also set forth a general rule

for the method of allocating expenses and specific rules for the

method of allocating certain enumerated expenditures. 11 C.F.R.

S 106.2(b). In addition, the regulations provide for specific
")
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expenses that are exempt from state allocation. 11 C.F.R.

S 106.2(c). Therefore, unless the expenditure is expressly

exempt from state allocation under 11 C.F.R. S 106.2(c), the

Commission is not precluded from applying such an expenditure to

the state limitation.~

Contrary to the Committee's assertion, the Commission's

regulations and the Compliance Manual are not inconsistent in

their approach to allocating employer FICA. Rather, the

regulations and the Compliance Manual complement one another.

The Compliance Manual elaborates on areas which are not

specifically addressed in the regulations to assist candidates

in the financial management of campaigns which are publicly

financed. See Compliance Manual, pg. xiii. (Introduction). The

fact that the Committee chose to "follow the [r]egulations to

the letter" does not negate its obligation to allocate employer
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FICA as required by the Compliance Manual. Moreover, the

Committee concedes that it relied on the Compliance Manual in

other circumstances throughout the campaign.

In any event, the Committee's argument that employer FICA

payments are not allocable to the Iowa expenditure limitation

because the payments do not benefit the employee is misplaced.

The threshold inquiry, for purposes of determining whether the

cost is allocable to the Iowa expenditure limitation, is whether

the FICA payments are expenditures incurred for the purpose of

influencing the nomination. See 11 C.F.R. S 106.2(a)(1).

Salary is an expense that is allocable to the state expenditure

limitation. See 11 C.F.R. S 106.2(b)(2)(ii). Pursuant to

26 U.S.C. S 3111, every employer covered by FICA is required to

pay these taxes for individuals in their employ. As a result,

employer FICA payments are ancillary to the employer-employee

relationship. Since salary is a committee expense that arises

out of the employer-employee relationship, employer FICA

payments must be allocated to the state expenditure limitation

in the same manner as salary. See 11 C.F.R. S l06.2(b)(2)(ii).

Moreover, the Commission believes that employer FICA

payments were incurred to influence the nomination. The

Committee employed the individuals to engage in activity to

influence the Iowa primary election. The cost to the Committee

was staff salary, benefits, employer FICA and other taxes. The

fact that employer FICA was paid into a fund established by the

federal government as opposed to a campaign employee, the lessor

of the property where the campaign office was located, or the



'f)

'f!

·r.~~l?~;2~-5.i)-~~i'{j::~V:;;~(.I;·::<";"~f.:j[;~~:J~~r:.'}~!~;';il·'1t;;;~\f'~::;,"~~mr"-"J"····1:T'::'¥-,~1!~;;~~~:P.,.,•· ...'-··_'-(;~;;.:-;,·.:·N··"'···,;~~)'t?t\"fl'<;i~'Y:'J:fb,'ftff.'?·'" ......;''''':''\~~~

~. .~

"t:
~".,
~

-18-
.',

vendor of campaign buttons, for example, does not change the

nature of the expense. Employer FICA payments are merely one of

the many expenses a committee will incur in the course of

conducting a campaign and influencing the nomination.

Furthermore, the Committee's costs for the staff's health

and life insurance are allocable to the Iowa expenditure

limitation. Salaries must be allocated to each state in

proportion to the amount of time each employee spends in the

state. 11 C.F.R. § 106.2(b)(2)(ii). While the Commission's

regulations do not specifically state that costs for health and

life insurance must be allocated, the Compliance Manual,

page 124, does state that a committee must allocate such costs.

Moreover, health and life insurance benefits are the same as

salary in that they are all part of the compensation package

offered to employees in consideration for their services. The

form of the compensation does not change the nature of the

expense as allocable to the Iowa expenditure limitation. See

11 C.F.R. S 106.2(b)(2)(ii).

Finally, the Commission believes that the Committee is not

entitled to a 100\ compliance exemption for certain employees if

it does not establish an allocation percentage for each

individual in the state. The Commission's regulations provide

that "[a]n amount equal to 10% of campaign workers' salaries and

overhead expenditures in a particular [s]tate may be excluded

from allocation to that [s]tate as an exempt compliance cost."

11 C.F.R. S 106.2(c)(S). However, "[i]f the candidate wishes to
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",
claim a larger compliance or fundraising exemption for any

person, the candidate shall establish allocation percentages for

each individual working in that state." Id.

D. Intrastate Travel and subsistence Expenses

1. Expenses of Campaign Staff

The Audit staff allocated an additional $19,898.59 to the

Iowa expenditure limitation to account for intrastate travel and

subsistence expenses of campaign staff who were in the state for

5 or more consecutive days. See 11 C.F.R. S 106.2(b)(2)(iii).

The Committee contends that $1,705.88 of this amount is not

allocable to the limitation. Committee's Response at 66. The

Committee raises four points with respect to the allocation of

these expenditures. First, the Committee contends that the rule

requiring the allocation of intrastate travel and subsistence

expenses of campaign staff in a state for 5 or more consecutive

days should be interpreted using 24-hour periods. The Committee

argues that there is no regulatory policy for the Commission

using calendar days. Transcript at 20; Committee's Response at

63. Alternatively, the Committee argues that the Explanation

and Justification for 11 C.F.R. S 106.2(b)(2)(iii) does not

require the allocation of such expenditures to a particular

state if a committee can demonstrate that the individuals in

question were working on its national campaign strategy.

Committee's Response at 64. The Committee notes that the tasks

performed by the staff in question 1n Iowa were more akin to

"national campaign strategy meetings" than the tasks that were

for the purpose of influencing the voters of Iowa. Id. at 63.



-20-

}{Wrt;;lt:~"

~~
~{>~
"-,
'~
~

'n

'""-.

Third, the Committee submits that at least 25% of these

expenditures should not be applied to the Iowa limit under its

national exemption theory. Id. at 64; ~ supra at 4. Finally,

the Committee contends that it cannot be "reasonably expected to

document in painstaking detail that these individuals were not

in the state on the fifth day." Id. at 6S (emphasis in

original). The Committee argues that the Commission's

regulations cannot be read to require such a burden on the

campaign without first amendment infringements. Id.

The Commission interprets 11 C.F.R. S l06.2(b)(2)(iii) by

determining whether a person spent any portion of 5 or more

consecutive days in a state, rather than whether he or she spent

5 or more consecutive 24-hour periods in a state. See

Explanation and Justification of 11 C.F.R. S l06.2(b)(2), 48

Fed. Reg. 5225 (February 4, 1983); ~ also Compliance Manual at

Chapter I, section C.2.b(2)(c), page 32.~/ While the Committee

contends that the individuals in question were performing tasks

that were akin to its national campaign strategy, the Committee

has not submitted any documentation to support its assertion.

See 11 C.F.R. S l06.2(a)(1). Moreover, the Commission has

~/ The Coapliance Manual, at Chapter I, Section
C.2.b(2)(c), page 32, states in relevant part:

Salary, per diem and/or subsistence costs incurred by
persons traveling to a State who remain four (4)
consecutive calendar days or less, and for national
headquarters staff traveling on business other than the
campaign in that State, do not require allocation to the
State. When determining whether a campaign staff person
worked in a State for more than 4 consecutive days, the
Commission will generally look to calendar days or any
portion thereof, rather than 24 hour periods.
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rejected the Committee's argument that it is entitled to a 25\

national exemption. See supra at 7. Furthermore, although the

Committee contends that it is unreasonable to require it to

document whether the individuals at issue were in the state on

the fifth day, in cases where the Commission disputes a

committee's proposed method of allocation, the committee has the

burden of demonstrating, with supporting documentation, that its

method of allocating was reasonable. 11 C.F.R. S 106.2(a)(1)i

see John Glenn Presidential Committee, Inc. v. Federal Election

Commission, 822 F.2d 1097, 1103 (D.C. Cir. 1987). The Committee

has not submitted any supporting documentation in this case.

Therefore, the intrastate travel and subsistence expenses of the

campaign staff who were in Iowa for 5 or more consecutive days

are allocable to that state's expenditure limitation.

Finally, as a condition for receiving public funds under

the Matching Payment Act, the candidate certified that he would

not incur expenditures in excess of the state limitations.

11 C.F.R. S 9033.2(b)(2). In addition, the candidate agreed to

comply with the applicable requirements of the FECA, the

Matching payment Act and the regulations promulgated thereunder.

11 C.F.R. S 9033.1(b)(9). The Commission's regulations require

candidates to submit documentation if his or her method of

allocation is disputed. 11 C.F.R. S 106.2(a)(1). Imposing

these requirements on candidates who choose to receive public
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financing does not violate the first amendment. See Republican

National Committee v. Federal Election Commission, 487 F. Supp.

280, 284 (S.D.N.Y 1980), aff'd 616 F.2d 1 (2d Cir. 1980), aff'd

445 U.S. 955 (1980).

2. Vendor Expenses

The Final Audit Report allocated $19,288.08 in travel

expenses the Committee paid to a vendor, Kennan Research and

Consulting, Inc. ("Kennan Research"). Part of this allocation

was based on the Commission's determination that the Committee

could not exclude the intrastate travel and subsistence expenses

for the Kennan Research consultants under the S-day rule as set

forth at 11 C.F.R. S 106.2(b)(2)(iii).

First, the Committee contends that a portion of the amount

in question was undocumented expenditures, which it had in fact

documented and another portion was related to expenses for

certain surveys conducted by Kennan Research that the Audit

Division counted twice. Committee's Response at 91. The

Commission notes that the Final Audit Report reflects the fact

that the amount allocable to the Iowa expenditure limitations

has been reduced by $7,374.41 to account for these two

categories of expenses.

Second, the Committee argues that $18,797.31 in intrastate

travel and subsistence expenses for its consultants should be

excluded from state allocation because the consultants at issue

did not remain in the state for 5 consecutive days on any Iowa
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surveys. Committee's Response at 94. The Committee contends

that there is no regulatory purpose for applying the 5 day-rule

to employees and not consultants. Transcript at 29.

The Commissic rejects the Committee's contentions. The

Commission's regulations, at 11 C.F.R. S l06.2(b)(2)(vi),

require expenditures incurred for the purpose of taking public

polls to be allocated to the state(s) in which the polls are

taken, except in the case of nationwide polls. The individuals

at issue were employees of Kennan Research who traveled for the

purpose of conducting polling activity directed at Iowa.

Accordingly, such costs are related to polling and, therefore,

are allocable to the Iowa expenditure limitation under 11 C.F.R.

S 106.2(b)(2)(vi).

E. Teleaarketing Expenses

1. Levis and Associates Teleaarketing, Inc.

The Committee entered into a telemarketing services

agreement with Lewis and Associates Telemarketing, Inc. ("Lewis

and Associates"). Lewis and Associates was paid $100,541.75 in

exchange for its services. Lewis and Associates considered 9%

of this amount to be profit. The Committee was charged $.75 per

call for completed calls and a reduced rate of $.20 per call for

calls placed to wrong and disconnected numbers. The Final Audit

Report allocated both the profit and the costs of the wrong and

disconnected numbers to the Iowa limitation. The Committee does

not dispute the allocation of the profit to Iowa. However, the

Committee contends that the cost for wrong and incomplete calls
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should not be allocated to Iowa because these calls did not

influence the nomination process. Committee's Response at 97.

The Committee's focus is misplaced in this instance. The

focus should be on the contract and Lewis and Associates'

performance under the contract. Pursuant to the contract, the

Committee was charged for all calls, including those made to

wrong and disconx,ected numbers. The intent of the parties in

contracting for the services was to influence the voters of

Iowa. The fact that some of the calls were not completed is

merely one of expenses for conducting a telemarketing operation.

This situation is analogous to the Committee purchasing goods

for the campaign and not using everything that was purchased,

yet contending that the only allocable cost is for the goods

that were actually used by the Committee. Neither argument has

any merit if the intent of the parties in bargaining for the

goods or services was to influence the voters of Iowa.

Therefore, the expenditures incurred for incomplete calls are

allocable to the Iowa expenditure limitation.

2. Voter Contact Services

The Final Audit Report allocated $28,511.89 in fees arising

out of a contract that the Committee entered into for goods and

services with Voter Contact Services ("VCS"). The Committee

contends that under this contract, VCS was the exclusive

provider of voter files and voter services to the Committee.

Committee's Response at 101. The vendor charged the Committee a

100\ mark-up on its products. Id. at 101. According to the

Committee, this mark-up was the result of VCS's commitment to
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provide its services and products exclusively to the Committee.

Id. The Committee argues that this exclusive bilateral

arrangement was representative of VCS's commitment to a long-

term national campaign. Id. The Committee further contends

that had the fees been limited to providing goods and services

for the Iowa campaign, the fees charged would have been lower

and related only to the actual services provided in Iowa. Id.

Consequently, the Committee believes that the fees related to

this long-term objective are not allocable to Iowa. Id.

The Committee's exclusive arrangement in the contract does

not necessarily entitle it to allocate the respective fees to

the national limitation. The Final Audit Report notes that

detailed invoices provided by the Committee indicated that the

goods and services provided were directed at Iowa. Therefore,

the costs for the goods and services are allocable to the Iowa

expenditure limitation, despite the fact that the Committee

contends that VCS was committed to a long-term national

campaign. See 11 C.F.R. S 106.2(a)(I).

F. Redia Expenditures

On June 24, 1987, the Committee entered into a contract

the firm of Doak and Shrum to place its advertisements

during the course of Congressman Gephardt's presidential

campaign. The original contract called for a consulting fee of

$120,000.00 and a 15% agency commission on the first one million

dollars of media time buys. The term of the original agreement

was July 1, 1987 until November 8, 1988. The contract was

subsequently amended to delete the 15% commission for the period
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covering December 26, 1987 through the date of the New Hampshire

primary. In addition, the amendment required the Committee to

pay an additional consulting fee of $110,000.00 The parties

signed the amendment on January 18, 1988. The Final Audit

Report allocated $52,593.33 of the consulting fee, the amount

representative of the allocable portion of the 15% commission,

to the Iowa expenditure limitation.

The Committee's argument against applying this amount to

the Iowa limitation is twofold. The first part of the

Committee's argument focuses on an analysis of the type of

services Doak and Shrum rendered in comparison to its

arrangement for compensation. The Committee asserts that Doak

and Shrum's services were not limited to media buys. Transcript

at 122. According to the Committee, Doak and Shrum analyzed

polls, prepared scripts, consulted with Congressman Gephardt,

and reviewed media strategy. Transcript at 58. The Committee

contends that a commission on media buys does not have any real

relationship to these services. Id. The Committee asserts that

making the media buys was not labor or skill intensive.

Transcript at 122. Therefore, the Committee argues it was more

appropriate to revise the form of Doak and Shrum's compensation

as a fee for consulting services. Id.

Secondly, the Committee contends that as a result of the

array of services now offered by consultants, there is a trend

toward not compensating consultants through commissions for

media placement. Transcript at 122. The Committee asserts that

political clients expect consulting firms to perform media
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Accordingly, the Committee argues that any compensation for

media placement is incorporated in the fee for general

consulting services and, therefore, it is not identifiable. Id.

The Committee contends that its renegotiations with Doak and

Shrum and the subsequent amendment to the contract allowed it to

compensate Doak and Shrum in this manner for its media

placement. Id. at 59.

In view of the fact that the original agreement recognized

and required the Committee to pay a 15% commission on media

buys, the Commission has determined that the amount of the

consulting fee representative of the 15% media commission

for media placed prior to the signing of the amendment on

January 18, 1988, $28,102.96, is allocable to the Iowa

limitation. See 11 C.F.R. S 106.2(b)(i)(B). However, since the

Committee is entitled to amend its contract to properly reflect

the fee for consulting services rendered, the Commission

concludes that the compensation for services rendered subsequent

to January 18, 1988 is not allocable to the Iowa expenditure

limi tation.

G. Event Expenses - Jefferson/Jackson Dinner

The Final Audit Report identified $27,918.34 that the

Committee incurred in connection with the Jefferson/Jackson

Dinner ("Dinner") hosted by the Iowa Democratic Party on

November 7, 1987. The Committee incurred expenditures for

buses, tents, banners, caps and food. The Committee excluded

75% of these expenditures as exempt fundraising. The Committee
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argues the Dinner had two purposes: 1) to recruit hosts for a

subsequent fundraising house party event called "America

First: December First," by distributing host information packets

at the Dinner; and 2) to lay the groundwork for future donations

by prospective contributors. Committee's Response at 125.

The Final Audit Report found that these expenditures were

not exempt fundraising and, therefore, an additional $21,156.96

was allocated to the Iowa limitation.ll The Committee is not

entitled to exempt these expenses as fundraising. The

regulations provide that exempt fundraising expenditures are

those expenses associated with the solicitation of

contributions. 11 C.F.R. S l06.2(c)(5)(ii). The Committee

concedes that there was no actual solicitation at the Dinner.

The mere distribution of information packets for the recruitment

of h_sts for a future fundraising event, without any actual

solicitation, does not justify the exclusion of the Dinner

expenditures as exempt fundraising. See Final Audit Report on

Paul Simon for President Committee, approved October 22, 1991.~/

Moreover, the Committee's attempts to demonstrate that

fundraising increased because of its initial contact with

prospective contributors at the Dinner is not persuasive.

71 The Committee had already allocated $6,761.38 ($27,918.34 ­
$21,156.96) of the expenditures incurred in connection with the
Dinner to the Iowa limitation.

~/ The Paul Simon for President Committee claimed that its
commercials, which did not include a fundraising appeal, were a
part of its "multi-tiered fundraising strategy." The Committee
asserted that the commercials were followed by direct mail and
telemarketing appeals. The Commission rejected the Committee's
argument.



Therefore, the Commission has determined that the Committee may

not exempt these expenses and has allocated them to its Iowa

expenditure limitation.

III. FINAL REPAYftENT DETERftINATION

Therefore, the Commission has made a final determination

pursuant to 11 C.F.R. § 9038.2(c)(4) that for the foregoing

reasons, Congressman Richard A. Gephardt and the Gephardt for

President Committee, Inc. must repay $118,943.94 to the United

States Treasury.
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Inc., approved June 10, 1991.
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TO:

THROUGH:

PRO":

SUBJECT:

LAWRENCE M. NOBL
GENERAL COUNS

~rROBERT J. COS A "--"
ASSISTANT ST FF DI CTOR
AUDIT DIVISI N

GEPHARDT FOR PRESIDENT COMMITTEE, INC.
UPDATE OF AMOUNT IN EXCESS or THE IOWA
EXPENDITURE LIMITATION

Per your request on April 24, 1992, the following
adjustments, to the amount calculated by the Audit staff as
allocable to the Iowa limit in our January 15, 19'2 memorandum
to your office, would be required as a result of the
Commission's determination of April 23, 1992.

The commission determined that travel and subsistence
costs associated with conducting public opinion polls in Iowa
are allocable to the Iowa limit. As a result, the amount
allocable to Iowa would be increased from $6,535.74 (Agenda
Document 192-52) to $19,288.08.

Further, the Commission determined that a 15\ agency
commission should be allocated for all media placements run in
Iowa up to and including the date of the amendment to the media
contract (January 18, 1988); thereafter, no allocation to Iowa
relative to the cost of placement is necessary. As a result,
the amount allocable for media would increase from $21,642.44
(Agenda Document 192-52) to $49,745.40. The increase of
$28,102.96 represents the allocable portion of placement costs
in accordance with the Commission's April 23, 1992
determination.
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Application of the above r••ult. in the following
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$466,446.27

$452,543.95

$118,943.94
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Should you have .ny qu••tion. ·pl.... contact Toa Nurth.n
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TO:

FROII:

SUBJECT:

FRED S. EILAND
PRESS OFFICER

ROBERT J. COSTA
ASSISTANT STAFF DIRECTOR
AUDIT DIVISION

PUBLIC ISSUANCE OF THE FINAL ADDENDUM TO THE FINAL
AUDIT REPORT ON GEPBARDT FOR PRESIDENT COMMITTEE,
INC.

o
Attached please find a copy of the Final Addendum to the

Final Audit Report on the Gephardt for President Coaaittee,
Inc. which was approved by the Coaaission on Ray 29, 1992.

l.,

Infor.ational copies of the report have been received by
all parties involved and the report may be released to the
public.

I")

~ Attachaent as stated

cc: Office of General Counsel
Office of Public Disclosure
Reports Analysis Division
FEC Library
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ADDENDUM TO THE
FINAL AUDIT REPORT OF THE AUDIT DIVISION

ON THE
GEPHARDT FOR PRESIDENT COMMITTEE, INC.

I. Background

A. Overview

On June 10, 1991, the Federai Election Commission
("the Commission") approved the final audit report on Gephardt
for President Committee, Inc. ("the Committee"). That report
was based on an audit conducted pursuant to 26 U.S.C. S9038(a)
and included an initial determination regarding repayment to
the United States Treasury. The audit covered the period from
the Committee's inception, November 17, 1986, through May 31,
1988.

The final audit report, Finding III.C., addressed the
Commission's initial determination that the Committee made
payments totaling $480,848.63 in excess of the Iowa state
limitation. Further, the Commission determined that the
$126,383.37 was repayable to the United States Treasury
pursuant to 26 U.S.C. S9038(b)(2).

On May 21, 1992, the Commission approved the final
repayment determination and Statement of Reasons and reduced
the amount paid in excess of the Iowa state limitation to
$452,543.95 ($480,848.63 - 28,304.68). Further, the amount
repayable to the u.S. Treasury was reduced to $118,943.94
($452,543.95 x .252834).

Follow-up fieldwork was conducted pursuant to 11
C.F.R. 59038.1(b)(3)*/ which states, that the Commission may
conduct additional fIeldwork after completion of the fieldwork
conducted pursuant to paragraph (a)(l) and (2) of this section.
The follow-up fieldwork covered the period June 1, 1988 through
November 9, 1990.

~/ Citations to 11 C.F.R. 559031-39 and S5100-116 refer to the
regulations in effect for the 1988 cycle, unless otherwise
noted.
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In addition, 11 C.F.R. S9038.1(e)(4) states that
addenda to the audit report may be issued from time to time as
circumstances warrant and as additional information becomes
available. Such addenda may be based, in part, on follow-up
fieldwork conducted under 11 CFR 9038.1(b)(3), and will be
placed on the public record.

This addendum is based upon documents and workpapers
which support each of its factual statements. They form part
of the record upon which the Commission based its decisions on
the matters in the addendum and were available to Commissioners
and appropriate staff for review.

B. Key Personnel

The Treasurer of the Commlttee during the period of
this review was Mr. S. Lee Kling.

C. Scope

The fieldwork included an examination of the required
supporting documentation for receipts and disbursements,
analysis of Committee debts and obligations (including winding
down costs), and such other procedures as deemed necessary
under the circumstances to determine whether the Committee
received any matching fund payments in excess of the amount to
which it was entitled and whether any amount of any payment
made from the matching payment account was used for any purpose
other than to defray the qualified campaign expenses of the
Committee.

II. Finding and Recommendation Related to Title 2 of the
United States Code

Certain matters noted during course of this review
have been referred to the Commission's Office of General
Counsel.

III. Finding and Recommendation Related to Title 26 of
the United states Code

Use of Funds for Non-Qualified Campaign Expenses

Section 9035(a) of Title 26 of the United states Code
states, in part, that no candidate shall knowingly incur
qualified campaign expenses in excess of the expenditure
limitations applicable under section 441a(b)(1)(A) of
Title 2.

Section 9038.2(b)(2)(i)(A) of Title 11 of the Code of
Federal Regulations provides, in part, that the Commission may
determine that amount(s) of any payments made to a candidate
from the matching payment account were used for purposes other
than to defray qualified campaign expenses.
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Section 9038.2(b)(2)(ii)(A) of Title 11 of the Code
of Federal Regulations states that an example of a Commission
repayment determination under paragraph (b)(2) of this section
includes determinations that a candidate, a candidate's
authorized committee(s) or agents have made expenditures in
excess of the limitations set forth in 11 CFR 9035.

On June 10, 1991 the Commission made an initial
determination that the pro-rata portion ($126,383.37) of the
amount paid in excess of the Iowa expenditure limitation
($480,848.63 x .262834), as calculated by the Audit staff, was
repayable to the United States Treasury.

Presented below is a matter not addressed in the
interim audit report and consequently not considered as part of
the Commission's initial repayment determination.

The Commission obtained information that the
Committee received a list from the Iowa Democratic Party (IDP).
The list contained the names of past Iowa caucus attendees.
According to documents filed wlth the Commission, the Committee
or someone on their behalf provided $10,000*/ in cash or
services to the IDP in payment for the list:

Neither the audit fieldwork nor a subsequent review
of the Committee'S computerized disbursement tape revealed a
$10,000 payment or combinations thereof to the IDP. If someone
paid the $10,000 or provided services to the IDP on behalf of
the Committee, a contribution/expenditure should have been
reported by the Committee as well as allocated to the Iowa
spending limitation.

AS a result, an additional $10,000 is allocable to
the Iowa expenditure limitation.

In the interim addendum to the final audit report,
the Audit staff recommended that the Committee provide
documentation as to the source of the $10,000 payment to the
Iowa Democratic Party (the individual(s) who paid the lOP, a
copy of the check(s) or other instrument issued to the lOP,
receipt from the IDP, etc.). The Committee may also wish to
provide an explanation as to why the value of this transaction
should not be allocated to the Iowa state spending limitation.
Absent such a showing, the Audit staff will recommend that the
Commission make an initial determination that $2,628.34
($10,000 x .262834) be repaid to the United States Treasury.

~/ It appears $10,000 was the amount paid by other 1988
presidential committees to the IDP for its list of caucus
attendees.
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In response, Counsel for the Committee states that

"The Committee has attempted to develop
information about this mailing list. Its
review is not complete, but if additional
information becomes available it will, of
course, provide it to the Commission.
To date, the Committee has determined the
following circumstances surrounding this
mailing list: It appears that the Iowa
Democratic Party offered its mailing list to a
number of candidates 1n return for their
agreement to help the Party with its
fundrais1ng efforts. Among the candidates
offered the llSt on th1s baS1S was Congressman
Gephardt. The Iowa Democratic party
apparently intended on one basis or the other
to make the information contained in this list
available to all candldates ~o long as they
reciprocated with some measure of fundraising
assistance to the Party. A review of relevant
news reports for the period in question will
find numerous suggestions that the Iowa
Democratic Party sought to maximize its
advantage in fundraising with a broader array
of presidential candidates whose interest in
the fortunes of the Party was heightened by
the pending Democratic presidential caucuses.

Nonetheless, the Committee does not take this
to be a complete account of the matter. At
this point, a number of the employees who
might have recollections of the matter are no
longer with the Committee and attempts to
contact them and interview them about the
matter have been unavailing. Should the
Commission chance upon any information which
would be useful to the Committee in its
review, it would be most helpful to have this
information so the Committee can act upon it."

It is the opinion of the Audit staff that the Committee
has not demonstrated that the value of the transaction should not
be allocated to the Iowa state spending limltation, and has not
provided any documentation as to the source of the $10,000
payment to the Iowa Democrat1c Party. Therefore, the pro rata
portion of the amount in excess of the Iowa state limit
($2,628.34) is repayable to the United States Treasury.
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MEMORANDUM

TO:

THROUGH:

FROM:

SUBJECT:

THE COMMISSION~RS

JOHN C. SURINA
STAFF DIRECTOR

ROBERT J. COSTA~
ASSISTANT STAFF D{R~TO~
AUDIT DIVISION

FINAL ADDENDUM TO THE FINAL AUDIT REPORT ON
THE GEPHARDT FOR PRESIDENT COMMITTEE, INC.

'f)
Attached for your consideration is the subject final

addendum. Also attached is the legal analysis provided by the
Office of General Counsel (portions expunged).

This matter is being circulated on a 72 hour tally vote
basis. Should you have any questions, please contact Tom Nurthen
or Rick Halter at 219-3720.

Attachments:

Final Addendum to the Final Audit Report on the Gephardt for
President Committee, Inc.

Office of General Counsel's Legal Analysis Dated April 1, 1992
(portions expunged)



ADDENDUM TO THE
FINAL AUDIT REPORT OF THE AUDIT DIVISION

ON THE
GEPHARDT FOR PRESIDENT COMMITTEE, INC.

A. Overview

I. Background

AK002847FEDERAL ELECTION COMMISSION
\\ ...SHIN(.TO' DC ~04bl

On June 10, 1991, the Federa~ Election Commission
("the Commission") approved the final audit report on Gephardt
for President Committee, Inc. ("the Committee"). That report
was based on an audit conducted pursuant to 26 U.S.C. §9038(a)
and included an initial determination regarding repayment to
the United States Treasury. The audit covered the period from
the Committee's inception, November 17, 1986, through May 31,
1988.

The final audit report, Finding III.C., addressed the
Commission's initial determination that the Committee made
payments totaling $480,848.63 in excess of the Iowa state
limitation. Further, the Commission determined that the
$126,383.37 was repayable to the United States Treasury
pursuant to 26 U.S.C. S9038(b)(2).

On May 21, 1992, the Commission approved the final
repayment determination and Statement of Reasons and reduced
the amount paid in excess of the Iowa state limitation to
$452,543.95 ($480,848.63 - 28,304.68). Further, the amount
repayable to the U.S. Treasury was reduced to $118,943.94
($452,543.95 x .252834).

Follow-up fieldwork was conducted pursuant to 11
C.F.R. S9038.1(b)(3)~/which states, that the Commission may
conduct additional fieldwork after completlon of the fieldwork
conducted pursuant to paragraph (a)(l) and (2) of thlS sectlon.
The follow-up fieldwork covered the period June 1, 1988 through
November 9, 1990.

~/ Citations to 11 C.F.R. S§9031-39 and §§100-116 refer to the
regulations in effect for the 1988 cycle, unless otherwise
noted.
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In addition, 11 C.F.R. S9038.1(e)(4) states that
addenda to the audit report may be issued from time to time as
circumstances warrant and as additional information becomes
available. Such addenda may be based, in part, on follow-up
fieldwork conducted under 11 CFR 9038.1(b)~3), and will be
placed on the public record.

This addendum is based upon documents and workpapers
which support each of its factual statements. They form part
of the record upon which the Commission based its decisions on
the matters in the addendum and were available to Commissioners
and appropriate staff for review.

B. Key Personnel

The Treasurer of the Committee during the period of
this review was Mr. S. Lee Kling.

C. Scope

The fieldwork included an examination of the required
supporting documentation for receipts and disbursements,
analysis of Committee debts and obligations (including winding
down costs), and such other procedures as deemed necessary
under the circumstances to determine whether the Committee
received any matching fund payments in excess of the amount to
which it was entitled and whether any amount of any payment
made from the matching payment account was used for any purpose
other than to defray the qualified campaign expenses of the
Committee.

II. Finding and Recommendation Related to Title 2 of the
United States Code

Certain matters noted during course of this review
have been referred to the Commission's Office of General
Counsel.

III. Finding and Recommendation Related to Title 26 of
the United States Code

Use of Funds for Non-Qualified Campaign Expenses

Section 903S(a) of Title 26 of the United States Code
states, in part, that no candidate shall knowingly incur
qualified campaign expenses in excess of the expenditure
limitations applicable under section 441a(b)(1)(A) of
Title 2.

Section 9038.2(b)(2)(i)(A) of Title 11 of the Code of
Federal Regulations provides, in part, that the Commission may
determine that amount(s) of any payments made to a candidate
from the matching payment account were used for purposes other
than to defray qualified campaign expenses.
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Section 9038.2(b)(2)(ii)(A) of Title 11 of the Code
of Federal Regulations states that an example of a Commission
repayment determination under paragraph (b)(2) of this section
includes determinations that a candidate, a candidate's
authorized committee(s) or agents have made expenditures in
excess of the limitations set forth in 11 eFR 9035.

On June 10, 1991 the Commission made an initial
determination that the pro-rata portion ($126,383.37) of the
amount paid in excess of the Iowa expenditure limitation
($480,848.63 x .262834), as calculated by the Audit staff, was
repayable to the United States Treasury.

Presented below is a matter not addressed in the
interim audit report and consequently not considered as part of
the Commission's initial repayment determination.

The Commission obtained information that the
Committee received a list from the Iowa Democratic Party (lOP).
The list contained the names of past Iowa caucus attendees.
According to documents filed with the Commission, the Committee
or someone on their behalf provided $10,000*/ in cash or
services to the lOP in payment for the list:

Neither the audit fieldwork nor a subsequent review
of the Committee's computerized disbursement tape revealed a
$10,000 payment or combinations thereof to the lOP. If someone
paid the $10,000 or provided services to the lOP on behalf of
the Committee, a contribution/expenditure should have been
reported by the Committee as well as allocated to the Iowa
spending limitation.

As a result, an additional $10,000 is allocable to
the Iowa expenditure limitation.

In the interim addendum to the final audit report,
the Audit staff recommended that the Committee provide
documentation as to the source of the $10,000 payment to the
Iowa Oemocratic Party (the individual(s) who paid the lOP, a
copy of the check(s) or other instrument issued to the lOP,
receipt from the lOP, etc.). The Committee may also wish to
provide an explanation as to why the value of this transaction
should not be allocated to the Iowa state spending limitation.
Absent such a showing, the Audit staff will recommend that the
Commission make an initial determination that $2,628.34
($10,000 x .262834) be repaid to the United States Treasury.

~/ It appears $10,000 was the amount paid by other 1988
presidential committees to the lOP for its list of caucus
attendees.
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In response, Counsel for the Committee states that

"The Committee has attempted to develop
information about this mailing list. Its
review is not complete, but if additional
information becomes available it will, of
course, provide it to the Commission.
To date, the Committee has determined the
following circumstances surrounding this
mailing list: It appears that the Iowa
Democratic party offered lts mailing list to a
number of candidates In return for their
agreement to help the Party with its
fundraising efforts. Among the candidates
offered the list on this basis was Congressman
Gephardt. The Iowa Democratic Party
apparently intended on one basis or the other
to make the information contained in this list
available to all candidates so long as they
reciprocated with some measure of fundraising
assistance to the party. A review of relevant
news reports for the period in question will
find numerous suggestions that the Iowa
Democratic Party sought to maximize its
advantage in fundraising with a broader array
of presidential candidates whose interest in
the fortunes of the Party was heightened by
the pending Democratic presidential caucuses.

Nonetheless, the Committee does not take this
to be a complete account of the matter. At
this point, a number of the employees who
might have recollections of the matter are no
longer with the Committee and attempts to
contact them and interview them about the
matter have been unavailing_ Should the
Commission chance upon any information which
would be useful to the Committee in its
review, it would be most helpful to have this
information so the Committee can act upon it."

It is the opinion of the Audit staff that the Committee
has not demonstrated that the value of the transaction should not
be allocated to the Iowa state spending limitation, and has not
provided any documentation as to the source of the $10,000
payment to the Iowa Democratic Party. Therefore, the pro rata
portion of the amount in excess of the Iowa state limit
($2,628.34) is repayable to the United States Treasury.
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SUBJECT: proposed Final Addendum Audit Report on Gephardt
for President Committee, Inc. (LRA i338/AR-92-4)

.,-..

The proposed Final Addendum Audit Report on
the Gephardt for President Committee, Inc. ("Presidential
Committee n

) were submitted to the Office of General Counsel for
legal review on January 14, 1992.!/ The Commis~ion approved the
Interim Addendum Audit Report on July 30, 1991. The Committee
responded to the Interim Addendum Audit Report on October 9,

1/ On June 10, 1991, the Commission approved the Final Audit
Report and made an initial determination that the Presidential
Committee make a repayment of $126,383.37 to the United states
Treasury. Pursuant to 11 C.F.R. S 903B.2(c)(2), the Committee
submitted a written response disputing the Commission's initial
repayment determination on July lB, 1991. In addition, the
Committee made an oral presentation before the Commission on
November 6, 1991.
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1991. The following memorandum contains our legal analysis of
the finding and recommendations in the proposed Final Addendum
Audit Report ~/

I. USE OF FUNDS FOR NONQUALIFIED CAftPAIGN EXPENSES ­
ALLOCATION OF EXPENDITURES TO IOWA LlftITATION (III.;

)

The Iowa expenditure limitatlon, as calculated under 2
U.S.C. S 441a(b)(1)(A) for the 1988 presldential election cycle,
was $775,217.60. In the Final Audit Report, the Audit staff
found that the Presidentlal Commlttee exceeded the Iowa
expenditure llmitatlon by S480,843.63.~,' The Audlt staff
obtalned information lndlcating that tne Presldentlal Committee
acqulred a malling llSt contalnlng the names of past Iowa Caucus
attendees and that the list was purchased on behalf of the
Presidential Commlttee by an unknown party.i f The Audit staff
allocated the cost of the malllng 11St, SlO,OOO.OO. to the Iowa
expenditure limltatlon.5/ The Presldentlal Commlttee did not
report the expenditure nor Old It allocate the expendlture to
the Iowa limitatlon. The !nterlm Addendum AUOlt Reoort
recommended that the Presidentlal Commlttee identify the person

2/ Parenthetical references are to the placement of findings in
the proposed report. Throughout our comments, "FECA" refers to
the Federal Election Campalgn Act of 1971, as amended, 2 U.S.C.
SS 431-455.

3/ The Committee's repayment ratio was .262843.
the Commission made an initial determlnatlon that
repay S126,383.37 (S480,842.63 x .262843) to the
Treasury. See 11 C.F.R. S 9038.2(b)(2)(ii)(A).

~/

Accordingly,
the Committee

United States

5/ The Audit Division valued the mailing list at SlO,OOO.OO
because this is the amount all of the other presidential
committees paid for the list.
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or entity that paid the party for the list on its behalf. In
addition, the Presidential Commlttee was provided an opportunity
to submit an explanation as to why the cost of the mailing list,
$10,000.00, should not be allocated to the Iowa expenditure
limitation.

In its response to the Interim Addendum Audit Report, the
Presidential Committee notes that it has limited information
concerning the acqulsition of the mailing list from the Iowa
Democratic Party ("Party"). However, the Presidentlal Committee
asserts that the information that lt has lndlcates that the
party offered its mailing lists to a number of candldates in
consideration for their promise to asslst the party with its
fundraising efforts. According to the Presidentlal Committee,
congressman Gephardt was offered the llSt on that baslS. The
Presidential Committee argues that the Party sought to lncrease
its fundraising potentlal by uSlng presldential candidates who
were lnterested 1n the fortunes of the Party.

The Audit Division ma1nta1ns its posltion that the cost of
the mailing list is allocable to the Iowa expenditure
limitation because the Comm1ttee failed to demonstrate that the
cost should be allocated otherwlse. Since the Final Audit
Report found that the Presidentlal Comm1ttee exceeded the Iowa
expenditure limitation, the Audlt Divlsion recommends that the
Commission make an initial determination that the Committee
repay an additional $2,628.34 ($10,000.00 x .262834) to the
United States Treasury.

f/

"';

The Office of General Counsel agrees with the Audit staff
that the cost of the mailing list is allocable to the Iowa
expenditure limitation and, therefore, we concur with the Audit
Division's recommendation that the Comm1ssion make an initial
determination that the Presidential Committee repay $2,628.34 to
the United States Treasury. See 11 C.F.R.
S 9038.2(b)(2)(ii)(AI. It should be noted that the period for
notifying the candidate and the Presidential Committee of any
repayments to the United States Treasury expired on July 20,
1991. See 26 U.S.C. S 9038(c). However, the Office of General

~/
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Expenditures incurred for the purpose of
fnfluencing the nomination of the candidate in a particular
state must be allocated to that state. 11 C.F.R. § 106.2(a)(1).
While there is no informatlon indicatina whether the mailina
list was acqUired for the purpose of influencing the voters-of
Iowa, logic suggests that a malling list containing the names of
past Iowa Caucus attendees would be acqulred for this purpose.
The Presidential Commlttee has the burden, if it disputes this
allocation, to demonstrate that another allocation is more
re.sonable. Id.

II.
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General Cou sel ?" "'-
Kim L.·BriJ~t-Coleman l~
Associate General Counsel

Carmen R. Johnson(Y~ IT--­
Assistant General~~el
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MEMORANDUM

Lorenzo Holloway ~ 1'tJ.-.
Attorney .

SUBJECT: Gephardt for President Committee, Inc.
Request for Extension to Make Repayment
to United States Treasury (LRA t338)

On May 21, 1992, the Commission made a final determination
that Congressman Richard A. Gephardt and the Gephardt for
President Committee ("the Committee") repay $118,943.94 to the
United states Treasury pursuant to 26 U.S.C. S 9038(b)(2)(A).
On May 27, 1992, a notice was sent to the Committee informing it
of the Commission's final repayment determination. Accordingly,
the Committee was required to make a repayment to the United
states Treasury on June 30, 1992.

Id
also
the

In a letter dated July 2, 1992, the Committee requests an
extension of 90 days to make its repayment. Attachment 1 at 2.
The Committee claims that it does not have enough cash-on-hand
to make the repayment. The Committee contends that its
cash-on-hand is all the funds it has available after it engaged
in fundraising to raise the money to pay the outstanding debts
owed to creditors. Therefore, the Committee asserts that
additional fundraising is necessary to raise the money to make
its repayment to the United states Treasury. The Committee,
however, notes that its "current efforts to implement a
fundraising plan has so far met with discouraging results."
at 1. According to the Committee, the additional time will
be used to establish a repayment schedule if it cannot make
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RECOIUtBNDATIONS

The Office of General Counsel recommends that the
Commission:

1. Grant the Gephardt for President Committee's request for
an extension of 90 days until September 28, 1992 to make its
repayment to the United States Treasury; and

2. Approve the appropriate letter notifying the Committee
of the Commission's decision.

Attachaents

1. Letter from Committee's counsel, Re: Gephardt for President
Committee Repayment (July 2, 1992).

2. Committee's 1992 April Quarterly Report

'('
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full repayment within 90 days. The Committee states that it
will be in the position to make the full repayment at some
point, but it is currently unsure of the exact date. Id at 2.

A presidential committee must make its repayment to the
United States Treasury within 30 days after service of the
notice of the final repayment determination. 11 C.F.R.
S 9038.2(d)(2). If a presidential committee does not make its
repayment, the Commission may institute judlcial action to seek
recovery of the amount owed to the United states Treasury. 26
U.S.C. S 9040(b). However, the Commission may grant a committee
an extenslon of up to 90 days to make its repayment. 11 C.F.R
S 9038.2(d)(2).

Although the Commission does not routinely grant extensions
of time, 11 C.F.R. S 9038.4(a), the Office of General Counsel
believes that good cause exists for granting the Committee's
request for an extension of time. According to the Committee's
1992 April Quarterly Report, it has $1,455.42 in cash-on-hand.l/
Attachment 2. consequently, the Committee must raise an -
additional $117,488.52 ($118,943.94 - $1,455.42) to make its
repayment to the United States Treasury.~/ The Committee has
stated that it will use the additional time to engage in
fundraising and establish a repayment schedule.~/ Therefore, the
Office of General Counsel recommends that the Commission grant
the Committee an extension of 90 days to make its repayment.
The Committee'S repayment would be due on September 28, 1992.

1/ The 1992 April Quarterly Report indicates that the Committee
does not have any outstanding debts or obligations.
Attachment 2. The Committee submitted a debt settlement
request, DSR 90-16, which was approved by the Commission on
February 25, 1992.

2/ It should be noted that the Commission approved the Final
Addendum Audit Report on May 29, 1992. In that report, the
Commission made an initial determination that the Committee
repay an additional $2,628.34 to the United States Treasury.
The Committee's response to the Final Addendum Audit Report was
due on July 6, 1992. The Committee has not submitted its
response to that report.

3/ While the Committee raises a question as to its ability to
raise additional funds, we note that it reported receipts of
$116,557 on its 1991 October Quarterly Report. The Committee
reported disbursements of $115,636. The candidate'S
authorized congressional committee, Gephardt in Congress
Committee, reported cash-on-hand of $1,088,705.29 and no
outstanding debts or obligations on its 1992 April Quarterly
Report. Subject to the conditions and prohlbitions set forth at
11 C.F.R. S 110.3(c), the Gephardt in Congress Committee may
transfer funds to the Gephardt for President Committee, Inc.
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July :2, 1992

Federal El.c~ion Commission
999 E street, N.W.
Washinq~on, DC 20463

Re: Gephardt for President Committee
Repayment

Dear Commisaioners:

with the approval of the final audit report ~or the
Gephardt presidential carnpaig~ of :988, the Gephardt tor
President Committes (lithe COr.l~it~~ell) has begun addres.ing the
requ1re~.nt to cakQ repayment required. As matters now s~and,

the presidential committee has ~gSS than that amount in it.
cash-on-hand. This balance is all that remains following an
active period of f~ndraising in the course of which the
Committee a~~Qmp~.d to pay ou~standing creditors." The
Co~ittee mus~ now begin addi~lonal fundraisinq to obtain the
monies required for the repay~ent.

An assessment ot the curren~ tundraisinq environment in
Which this must be done sugge9~s ~hat it will be no ea.y
~atter. The Commission is cer~ainly aware of pre•• reports
that suggest that even the ac~ive Democratic pre.idential
campaign in progress this year has found fundraisinq
difticult. This is an election year in Which there are major
presidential campaigns raising ~oney along with score. of
competitive conqresaional, Senate and local electiona.
The Committee's current efforts ~o implement a fundraisinq
plan has 60 tar met with disco~raqing results.

• A. tha Comm1•• icn knows, debt ~ett~amants with a larqa n~er of
ereditor. were reach.d, and upon ~evi~w by the Comm1.eicn, approved.
The••••ttl.menta reflected the ll~~~ed re.ourc•• available tc the
Committee thrQlJqh poet-eampa19n fundra1.Sl.:1Q.

[0466~21120.05Jl
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Federal Election Co~mission

July 2, 1992
Paq. 2

By our calculation the da~e for repa~ent on a thirty-day
schedule ~aG June 30, 1992. Obvio~sly, as ot this date, the
Conmittee does not have ~he money necessary to make the tull
repayment identified in the audlt rQpor~. The Committee would
like to request an extens~on of t1~e of 90 day. und.r the
provisions of 11 C.F.R. § 90J8.2(d} (2) during which it will be
able to acoomplish one of the following:

(1) Raise the tunds necessa=y to make repayment;

(2) Raise Whatever tunds are available tor repayment and
identity to the Commission a payment 9chedule during
whioh repaynent will be possible .

The Co~itt.e would like ~o no~e in closing that
fundraisinq may b. ditficult this year, in partiCUlar, but it
has never come easily to a presidential campaign which haa
been conclUded (and unsuccesafully). The Committ.e
anticipates that it will be in the position at some point to
raise all the monies necessary to repay in full. The date by
which this possible is still unknown.

Accordingly, the Co~i~~ee requests an extension of time
o~ 90 days ~1thin which ~o ~aise the additional monies
reqUired and also, if necessary, to es~abl19h a plan tor
raising whatever additional amounts will b. needed.

Very truly yours,

~/~/9
Robert: F. Bauer
Counsel t:o the Gephardt for

President Committe., Inc.

RFB:smb

712J92
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FEDERAL ELECTION CO,'.\\.\ISSIO~

REPIORANDUPI

TO: The Commission

THROUGH: John C. Surina
Staff Director

FROPl: Lawrence M. Noble
General Counsel

Kim L. Bright-Coleman
Associate General Counsel

Carmen R. Johnson
Assistant General Counsel

Lorenzo Holloway "'t ~}J....
Attorney .

SUBJECT: Gephardt for President Committee, Inc.
Request for Extension to Make Repayment
to united States Treasury (LRA 1338)

,-

On May 21, 1992, the Commission made a final determination
that Congressman Richard A. Gephardt and the Gephardt for
President Committee ("the Committee") repay $118,943.94 to the
United states Treasury pursuant to 26 U.S.C. S 9038(b)(2)(A).
On May 27, 1992, a notice was sent to the Committee informing it
of the Commission's final repayment determination. Accordingly,
the Committee was required to make a repayment to the United
States Treasury on June 30, 1992.

Id
aISo
the

In a letter dated July 2, 1992, the Committee requests an
extension of 90 day. to make its repayment. Attachment 1 at 2.
The Committee claim. that it does not have enough cash-on-hand
to make the repayment. The Committee contends that its
cash-on-hand is all the funds it has available after it engaged
in fundraising to raise the money to pay the outstanding debts
owed to creditors. Therefore, the Committee asserts that
additional fundraising is necessary to raise the money to make
its repayment to the United States Treasury. The Committee,
however, notes that its "current efforts to implement a
fundraising plan has so far met with discouraging results."
at 1. According to the Committee, the additional time will
be used to establish a repayment schedule if it cannot make
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full repayment within 90 days. The Committee states that it
will be in the position to make the full repayment at some
point, but it is currently unsure of the exact date. Id at 2.

A presidential commlttee must make lts repayment to the
United States Treasury within 30 days after serVlce of the
notico of the final repayment determinatlon. 11 C.F.R.
S 9038.2(d)(21. If a presidential committee does not make its
repayment, the Commission may institute judicial actlon to seek
recovery of the amount owed to the United States Treasury. 26
U.S.C. S 9040(b). However, the Commlssion may grant a committee
an extension of up to 90 days to make its repayment. 11 C.F.R
S 9038.2(d)(2).

Although the Commlssion does not routinely grant extensions
of time, 11 C.F.R. S 9038.4(a), the Office of General Counsel
believes that good cause exists for granting the Committee's
request for an extension of time. According to the Committee's
1992 April Quarterly Report, it has $1,455.42 in cash-on-hand.1/
Attachment 2. Consequently, the Committee must raise an -
additional $117,468.52 ($118,943.94 - $1,455.42) to make its
repayment to the United States Treasury.~/ The Committee has
stated that :~ will use the additional time to engage in
fundraising and establish a repayment schedule. 3/ Therefore, the
Office of General Counsel recommends that the Commission grant
the Committee an extension of 90 days to make its repayment.
The Committee's repayment would be due on September 28, 1992.

1/ The 1992 April Quarterly Report indicates that the Committee
does not have any outstanding debts or obligations.
Attachment 2. The Committee submitted a debt settlement
request, DSR 90-16, which was approved by the Commission on
February 25, 1992.

' ....
2/ It should be noted that the Commission approved the Final
Addendum Audit Report on May 29, 1992. In that report, the
Commission made an initial determination that the Committee
repay an additional $2,628.34 to the United States Treasury.
The Committee's response to the Final Addendum Audit Report was
due on July 6, 1992. The Committee has not submitted its
response to that report.

3/ While the Committee raises a question as to its ability to
raise additional funds, we note that it reported receipts of
$116,557 on its 1991 October Ouarterly Report. The Committee
reported disbursements of $115,636. The candidate's
authorized congressional committee, Gephardt in Congress
Committee, reported cash-on-hand of .... $1,088 705.29 and no ~

outstanding debts or obligations on lEs 19§2 AprlI Ouarterly
Report. Subject to the conditions and prohibitions set forth at
11 C.F.R. S 110.3(c), the Gephardt in Congress Committee may
transfer funds to the Gephardt for President Committee, Inc.



· ~- .,,~~< ~ .~,·~~~~~~t~'m;~:t-~·~·~~~~~:~~;:'::~~£t~~i.:~!:(~·~::t'i~~~~';T.~~~~~t~~~~;~~}W0,~f,P*~~~;l~~~\-~~.t~.~'W(r.~ift#~
.. ~Extenlion to Make Repayment ~ .",.

'G~phardt for president committee, Inc.
(LRA 1338)
Page 3

RECOMBNDATIONS

The office of General Counsel recommends that the
commission:

1. Grant the Gephardt for President Committee's request for
an extension of 90 days until September 28, 1992 to make its
repayment to the united States Treasury; and

2. Approve the appropriate letter notifying the committee
of the Commission'S decision.

Attachaenta

1. Letter from Committee's counsel, Re: Gephardt for president
committee Repayment (July 2, 1992).

2. Committee's 1992 April Quarterly Report
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July 21, 1992

IIEJlORANDUII
...

TO:

FROII:

THROUGH:

/
The commiSSionj; //

John C. Surina
staff Director 'I
Lawrence M. Noble ;<;HNI711~~
General Counsel

Kim L. Bright-Coleman I~
Associate General Counsel

Carmen R. Johnson ~ hJJ ~~L
Assistant General Coun~l

Delanie DeWitt Painter r,/'i1J
Attorney rtJ'tf I'

SUBJECT: Jack Kemp for President Committee, Inc.
Request for Extension to Make Repayment
to United States Treasury (LRA 1328)

"'.

On June 11, 1992, the Commission made a final
determination that Congressman Jack Kemp and the Jack Kemp for
President Committee, Inc. (the "Committee") must repay
$103,555.03 to the united States Treasury. The Commission
approved the amended Statement of Reasons supporting the final
repayment determination on June 23, 1992. On June 26, 1992, the
Commission sent notice of the Commission's final repayment
determination to the Committee. Accordingly, the Committee is
required to make a repayment to the united States Treasury on
July 27, 1992.

In a letter dated July 9, 1992, the Committee requests an
extension of 90 days to make its repayment.!/ Attachment 1. The

1/ The Committee's letter requests a "90-day extension of
time, up to and including september 24, 1992." This Office
calculated that a 90-day extension of time from July 27, 1992
would extend up to October 26, 1992, a month later than the
date mentioned in the Committee's request. Staff of this
Office telephoned Gretchen Lowe, Counsel for the Committee,
to clarify this discrepancy. Ms. Lowe stated that the
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Committee claims that expenses incurred to close down the
Committee have placed the Committee in a deficit position.
Therefore, the Committee asserts that it needs additional time
to raise the funds necessary to make its repayment to the United
states Treasury.

A presidential committee must make its repayment to the
United states Treasury within 30 days after service of the
notice of the final repayment determination. 11 C.F.R.
S 9038.2(d)(2). If a presidential committee does not make its
repayment, the Commission may institute judicial action to seek
recovery of the amount owed to the United States Treasury. 26
U.S.C. S 9040(b). However, the Commisslon may grant a committee
an extenslon of up to 90 days to make its repayment. 11 C.F.R
S 9038.2(d)(2).

'f)

Although the Commission does not routinely grant extensions
of time, 11 C.F.R. S 9038.4(a), the Office of General Counsel
believes that good cause exists for granting the Committee's
request for an extension of time. According to the Committee's
1992 July Quarterly Report, it has $66,952.74 in cash-on-hand.2/
Attachment 2. Consequently, the Committee must raise an -
additional $36,602.29 ($103,555.03 - $66,952.74) to make its
repayment to the United states Treasury. Therefore, the Office
of General Counsel recommends that the Commission grant the
Committee an extension of 90 days to make its repayment. The
Committee's repayment would be due on October 26, 1992.

RBCOIUIENDATIONS

The Office of General Counsel recommends that the
Commission:

1. Grant the Jack Kemp for President Committee's request
for an extension of 90 days until October 26, 1992 to make its
repayment to the united states Treasury; and

2. Approve the appropriate letter notifying the Committee
of the Commission's decision.

(Footnote 1 continued from previous page)
Committee is requesting a full 90-day extension, until
October 26, 1992.

2/ We note that the Committee owes $105,000.00 in legal
fees, but has no other debts. We further note that the
Committee has received net year to date contributions
totaling $52,600.00. The itemized disbursements reveal
expenditures of $780.23 for printing and $1,200.00 to a
catering firm for "F/R Expense" incurred on June 16, 1992.
Thus, it appears that the Committee has been involved in
fundraising efforts in 1992.
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Kim L. Bright-Coleman
Associate General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463

Dear Ms. Bright-Coleman:

On June 23, 1992 the Commission approved the amended
Statement of Reasons supporting the final repayment
determination that Congressman Jack Kemp and the Jack Kemp for
President Committee, Inc. must repay $103,555.03 to the United
States Treasury. The Committee received written notification
of the repayment and the Statement of Reasons on June 26,
1992. Therefore, repayment is due on July 27, 1992. We hereby
request, pursuant to 11 C.F.R. § 9038.2(d){2), a 90-day
extension of time, up to and including September 24, 1992, in
which to make repayment.

Good cause exists for the extension of time we have
requested. Expenses incurred to close down the Committee have
placed the Committee in a deficit position requiring additional
time to raise the funds necessary to make the repayment.

We respectfully request, therefore, that the time for
repayment be extended up to and including September 24, 1992.

Sincerely,

~~
GLL:cce
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FEDERAL ELECTION COMMISSION

August 20, 1992

-)

~

TheTO:

THROUGH: John C. Su
Staff Dir t

FROJII: Lawrence M"-.~o-ble IJrtJJbu ~r-
General Cou sel fVO
Kim L. Bri ht-Coleman lC/?'G
Associate enera~couns

Carmen R. Johnso
Assistant General el

Lorenzo Holloway ~ ./1/...
Attorney , J. .

SUBJECT: Gephardt for President Committee, Inc.
Request for Extension to Make Repayment
to United States Treasury (LRA 1338)

Attached for your review is a request by the Gephardt for
President Committee, Inc. ("Committee") for an extension of time
until September 28, 1992 to make its repayment of $2,628.34 to
the United States Treasury. Attachment 1. The Commission made
a final determination on August 4, 1992 that the Committee must
repay $2,628.34 pursuant to 26 U.S.C. S 9038(b)(2)(A). This
repayment was based on a finding included in the Final Addendum
Audit Report. On August 7, 1992, a notice was sent to the
Committee informing it of the Commission's final repayment
determination. Accordingly, the Committee is required to make
this repayment to the United States Treasury on or before
September 9, 1992.!/

On August 6, 1992, the Commission granted the Committee's
request for an extension of 90 days until September 28, 1992 to
make its repayment of $118,943.94 to the united States

1/ Since the Committee's repayment of $2,628.34 was due on
September 9, 1992, it is essentially requesting an extension of
19 days to make this repayment.



1. Grant the Gephardt for President Committee's request for
an extension of time until September 28, 1992 to make its
repayment of $2,628.34 to the United States Treasury; and

2. Approve the appropriate letter notifying the Committee
of the Commission's decision.

The Office of General Counsel recommends that the
Commission:

RECOMENDATIONS

Treasury.2/ See Certification, Agenda Document 92-101 (August 6,
1992). This-ripayment was based on the findings included in the
Final Audit Report. The Committee now requests that its
repayment of $2,628.34 be subject to the same extension of time
as its repayment of $118,943.94. Attachment 1.

The Office of General Counsel recommends that the
Commission grant the Committee'S request that its repayment of
$2,628.34 be subject to the same extenslon as its repayment of
$118,943.94. In its letter requesting an extenslon of time to
make the $118,943.94 repayment, the Committee demonstrated that
the additional time is necessary to engage in fundraislng.
Attachment 2. The Committee's 1992 July Quarterly Report
reveals that it only has $1,362.92 in cash-on-hand. Attachment
3. Therefore, the Committee should be granted its request for
an extension of time to raise the funds to repay the addltional
$2,628.34. Accordingly, the Committee would be required to make
a total repayment of $121,572.28 ($118,943.94 + $2,628.34) to
the United States Treasury on September 28, 1992.

n

'0

~~"f~~~~.~....~e";()""·.J>~"·-<"-·~·7 ..-...~. ~"";': ' .~~. ,~". "";'.."'

~~~SF:iJ.A~?f;i;.l}.f_~;;·"

;.. ,,' " ,.. Kemorandum to The Commission
Extension to Kake Repayment
Gephardt for President Committee, Inc.
(LRA 1338)
Page 2

Attachaents

....., 1. Letter from Committee'S counsel, Re: Gephardt for President
Committee Repayment (August 11, 1992)

2. Letter from Committee'S counsel, Re: Gephardt for President
Committee Repayment (July 2, 1992).

3. Committee's 1992 July Quarterly Report

2/ The Commission notified the Committee that it would not
grant any additional requests for extensions of time to make
this repayment to the United States Treasury.



August 11, 1992

----

~-

.. L.\T P.\IlT:-U~H1P hn.~ ;;,"c. P'l>f£Hl\)'<U C':IlPOlATlOIl5

60~ FQlllTtt...TH STREtT ,,\I" • \1"\,,,,,(,,:",,, 0 C ~OOO'\ !Oll • (202) 628·6600

PERKINS COlE

Kim L. Bright-coleman
Associate General Counsel
Federal Election Commiss~on

999 E Street, N.W.
washington, D.C. 20463

Re: Gepbardt for President committee, Inc.

Dear Ms. Bright-Coleman:

This is in response to the commission's letter dated
August 7, 1992 regarding the final repayment det~rmination in
the Final Addendum Audit Report.

The committee asks that this repayment be subject to the
same extension of time granted to the Committee by the
Commission at its meeting on August 6, 1992.

If you have any questions or need additional information,
please contact one of the undersigned.

Very truly yours,

'~-4~;aauer
Judith L. corley
counsel to Gephardt for
President committee, Inc.

[04669-OOO1IDA92!2-40.0~6)

ATUC!UlEUT _-t/,--_~__
Page I 0: _..t'__
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with the approval of t~e :~~al audit repor~ for the
Gephardt presiden~ial ca~pa~;~ of :388, the Gephardt tor
President CO::U"TIlttee (lithe C:;:--..:.-:,,:ae ll

) has bequn addressing the
require~ent to ~a~e rapayre~~ ~eq~:red. As matters now stand,
the ~~es1dential co~it~ee ~as :353 ~han ~hat a~ount in its
cash:on-hand. This bal~~ce ~s a~: that remains following an
active period of f~ndralsi~g .:.~ -:he course of which the
conmittee at~arnpted t~ pay o~~stand~ng creditors.' The
Cc::.nittee !:·..lSt !':O'.: :eg:n :td::.. ':.: ,::;a:' :und:-aising to obtaJ.n the
~onies ~equlred :0= ~h9 =epal~ei.-:.

~ ": ".. : -. . -. .. . .....
:." ~

:::,1 .: .~.: .. ", -. .. "' ...- .. .

PERK1:'-,S COlE

Dear CO~~isslone~s:

" :""'7 P\'-"ll\~H:~ • ''':: ~ [; ~c: ?~.:>r!H Olo4L C::UO.,\~IOll'

~:·".,,;!!.·.··)~!t-:-,i); • 'X'.. , ... ""-:' 0.: :X05·2C: .• ,ZC2'o~86600

Federal Elec~:or. Co~miss~on

999 E stree~, ~.W.

Washing~on, DC 20'63

Re: Gepharat tor President Committee
Repayment

~~~~~~~~~~"\~~r~;~~~:;~~~?:~\'l'~:~:~:~'~.~:~ ~~­

..... ::...- :1tl:::~:': ... : .'" ..

An asseSSi.er.~ of ~he c~~~e~':. :~~dra~sinq environment in
which th~5 nust be dor.e sugges~s ~~at ~t will be no easy
natter. Th9 co~~~ssJ.cn ~s ~er~a.:.:;:y aware of pre•• reports
that suggest that even the a~~:~s ~e~ocratic presidential
campaign in progress this ,e:tc h~s found fundraising
difficult. This is an elect~c~ ~·aar in which there are ~ajor

president:al ca~paigns raisi~g ~=:;ey alor.g with score. of
co~petitiva cor.gressional, ~e~=~e a~d local elections.
The Co~~itteels cu~~ant eff~~~5 ~= ~~p~e~ent a fundraising
plan has so tar ~a~ hi~h discu_r3;i~~ results .

-, ~.,. .l_ .......... - Q.

Q..
ATTACHl«EST ----~.,.---

Page _-A-/ _-- of~~---

• AI tr.e CO~~i~9~=~ k~O~5. ~~~~ 5~~=~e~ent3 with & larQ8 number of
ere::l!.tors .,8::-8 ::-ea:l':ac, ~~d ~~=r. _!: ".:. ;:' -:':'.~ cc::-~~~ss.. .::n, approved.
Thee. a.~~~e~en:8 re::a:~a~ ~~e : .. _-=~ :~~=~=~e. &v.il.b~. to t~.

Co~mittee t~r=~~h F~s~-:a~?a~g~ ~.-~::'~-=- ;.



By our calcula~:c~ ~~a ~=~e f~r ~epa~e~t on a thirty-day
schedule was June 30, :;32. :bV:~~S:y, as of this date, the
conmittee does not nave ~~6 ~oney ~ecessary to ~ake the full
repaynent :dent~~ied in ~~e aud~~ ~epor~. The committe. would
like to reques~ an ex~er.s~c~ c: t~~e of 90 days under the
provisions 0: 1~ C.F.R. § ~:~3.2.d: \2) durinq which it will be
able to accompl:sh o~e 0: ~~e fo~~owi~g:

."'-­OW· __

Federal Election C~~rr.ission

.July 2, 1992
Paq. 2

~'~:'"-j(~:.f";'';:;~ :~ :,.,:"0: ':~'. ":~.:-:.~":":.. ...~,'t·.~ '-':",,, ~ ',' l~"'" ~.-•.• -: ~-' .;r -....~ "

~~.: - --
#- _. ... • - ...

(1) Raise ~~e funds neces~a~y ~o ~ake repayment;

(2) Raise \-lhatever fun::is ere avallabl. tor repayment and
ideneify ':0 the CO~:"lssJ.on a payment schedule during •
which repaynene .:1:: be possible.

The Co~mi~tee ~ould l~ke ~o no~e in closing that
fundraisinq ~ay be dift:cu:~ ~~:s yea~, in particular, but it
has never come easily to a ~~es:jen~1al campaign which has
been concluded {and unsuccess!~::y}. The Comoitt••
anticipates tha~ It ~il: te :~ ~he position at some point to
raise all the r-o~ies necessa~~ ~~ repay in full. The da~e by
which ~his possible is 5~::~ ~~~nc~n.

Accordingly, ~ha C;:::lr.'_~~ee !"eq-.:ests an extension of t11l'.e
o~ 90 days Within whlch ~c =alse c~e additional monies
required and also, if necessary. ~c es~ab119h a plan tor
raising ~hatever addl~icnal a=c~n~s Nill be needed.

"ery trUly yours,

:;~~/~/.6
:C:::;ber~ f. Bauer
~c~~s~l ~o the Gephardt tor

?resident Committee, Inc.

RFB:srnb

ATT.!.CHllENT-~~=---:---
page a. of iJ.
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WASHINGTON 0 C .:!().l&3

"'. t ""..
MW004492

November 13, 1992

MEMORANDUM

~~
DIRECTOR

FROM: ROBERT J. COS
ASSISTANT STA
AUDIT DIVISIO

SUBJECT: REPAYMENT or 121,572.28 RECEIVED raOM
THE GEPHARDT r R PRESIDENT COMMITTEE

THROUGH: JOHN C. SUR
STAFF DIREC

TO: THE

'::I
,

.......

~

l'-'")

,....

This infor.ational aeaorandua is to advise you of a repayment
check in the a.ount of $121,572.28 received froa the Gephardt for
President Coaaittee. The check represents full payaent as
requested in the final repayaent deteraination.

Copies of the repayaent check and receipt shoving delivery to
the Treasury are attached •

If you have any questions concerning this aatter, please
contact Ray Lisi at 219-3720.

Attach.ents as stated



FEDERAL ELECTION COMMISSION
WASHINCTO'" 0 C 204bJ

RECEIPT FROM THE
UNIT~D STATES DEPARTMENT or TREASURY

FOR A REPAYMENT or
1988 PRESIDENTIAL PRIMARY MATCHING FUNDS

Noveaber 13, 1992

Received on Noveaber 13, 1992, froa the Federal ~lection
Commission (by hand delivery) a check <t7805)drawn on the
Gephardt in Congress Committee in the a.ount of $121,572.28.
The check represents a full repayment from the Gephardt for
President Coamittee as requested in the final repayaent
deter.ination in the final audit report.

Pursuant to 26 U. s. c. S9038(d), this check should be
deposited into the Matching Payment Account.

Gephardt for president Committee
Aaount of Repayment: $121,572.28

presented by Received by

for the
united States Treasury
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