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§ 106.2(c)(5). The Committee’s mere assertion that its polling
activities and the activities of the Iowa and New Hampshire
field staff included a fundraising component is not sufficient
to permit the allocation of these expenses to fundraising.
Furthermore, the Commission concludes that the $19,335.39
in expenses associated with processing the mailing list are
allocable to the Iowa expenditure limitation. The Committee
incurred these expenses for the purpose of influencing the
nominaticn in Iowa. 11 C.F.R. § 106.2(a)(1l). The mailing list
was processed to produce a database that was used to facilitate
the development of a report to project voter turnout and the

voters' support for Senator Simon. Attachment 4 at 44-45.

Therefore, these expenditures were incurred for the purpose of

influencing Senatcr Simon’s nomination in Iowa, not for

fundraising. Thus, they are allocable to the Iowa expenditure

limitation. 11 C.F.R. § 106.2(a)(1l).

B. Compliance Exemption

The Commission made an initial determination to allocate an
additional $62,840.55 and $5,142.41 to the Iowa and New
Hampshire expenditure limitations, respectively for expenses
paid to the Committee’s media firm Axelrod and Associates
("Axelrod"”). Attachment 4 at 24 and 52. The Committee contends
that it paid Axelrod a 15% commission for services performed
with respect to its Iowa and New Hampshire campaigns.

Attachment 6 at 4. The Committee contends that 50% of the

commission is exempt from allocation to Iowa and New Hampshire

because Axelrod performed tasks for the Committee that were
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related to compliance. 1Id. The Committee argues that Axelrod
expended a considerable amcunt of time and rescurces ensuring
that the Committee was in compliance with the Commission’s
regulations. Attachment £ at 2. This activity included: (1)
researching the impact of propeosed media purchases on state
allocation; (2) preparing detailed accountings on each media
buy; (3) working closely with the Committee’s "accounting and
compliance™ team; and {4) maintaining documents to comply with
the Commission’'s reporting and recordkeeping requirements. 1Id.
The Commission concludes that these activities do not fall
within the purview of the compliance exemption. The compliance

exemption applies to those expenditures that are incurred solely

-for -the purpose of compliance with the statute and regulations.

See 11 C.F.R. § 106.2(c)(5)(i). For example, the costs of
preparing matching fund submissions are exempt from state
allocation, but not the costs of general contribution
processing. Explanation and Justification of 11 C.F.R.
§ 106.2(c)(S)(i), 52 Fed. Reg. 208665 ( June 3, 1987). The
Commission makes this distinction because the scope of the
compliance exemption is limited "to costs directly related to
compliance with the format and matchability requirements." 1d.
Therefore, expenses which may have an incidental purpose of
helping a committee’s compliance efforts are not exempt.
Although the Committee contends that Axelrod spent a
considerable amount of time ensuring that the Committee was in
compliance with the Commission’s regquiations, the Committee has

failed to demonstrate that these costs were incurred solely to
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ensure compliance. Indeed, the fact that the payment was in the
form of a commission implies that the expenses paid were for the
media services provided by Axelrod rather than compliance with
the regulations. Furthermore, the agreement states that Axelrod
would perform media services, but there is no indication that it
would perform compliance services for the Committee. Therefore,
the Commission has made a final determination to allocate an
additional $62,840.55 and $5,142.41 to the Iowa and New
Hampshire expenditure limitations, respectively, for expenses
paid to Axelrod.

D. Consulting, Polling and Media Services

1. Rxelrod and Associates

-Expenditures incurred for media advertising production need
not be allocated to any state. 11 C.F.R. § 106.2{c}(2). The
Commission has treated consulting fees as nonallocable media
production costs when the fees can be directly related to the
production of particular commercials. Reagan for President
Committee, Statement of Reasons Supporting the Final Repayment
Determination at 4 (May 26, 1983). Nevertheless, the Commission
has disallowed such a classification when it appeared that the
consulting fees were a substitute for a commission, which is
allocable to the state expenditure limitation. See id.
Further, if the media commissicn is less than the normal and
usual charge, then the difference between the amount charged and
the normal and usual charge is an in-kind contribution to the
committee. 11 C.F.R. § 100.7(a)(1)(iii)(A). 1In the past,

committees were charged a standard commissicn for media
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placement of 15%. The Commission, however, has -2cognized a
change in the industry practice with respect to media
commissions and it no longer views media commissions of less
than the standard 15% as in-kind contributions to the committee.
See Reagan-Bush '84, Statement of Reasons Supporting the Final
Repayment Determination at 13 (February 9, 1988)(8.3%)11/; see
also final Audit Report on George Bush for President Committee,
Inc., (February 18, 1992} (3.5%); Final Audit Report on Jack
Kemp for President, (July 25, 1991) (S5%); Final Audit Report on
Dukakis for President Committee, Inc., (December 9, 1991) (5%).

The Committee contends that none of the fees paid to

Axelrod should be allocated to the Iowa and New Hampshire

- expenditure limitations. Attachment 7 at 17.  The Committee - -

asserts that upon entering into the agreement with Axelrod, it
was aware of the Commission’s position that media commissions

must be allocated to the state expenditure limitation. Id. at

15. Therefore, the Committee contends that it avoided
characterizing its fees paid to Axelrod as commissions. Id.
The Committee, however, claims that it was also aware of the
Commission’s positicn that a media commission of less than the
standard 15% was unreasonable and may result in a prohibited

contribution from the media firm. Id. at 16. The Committee

11/ The Reagan-Bush ‘84 Committee submitted articles in support
of its position to pay its media firm less than the standard
media commission. Media firms will accept a lower commission
"when budgets are large, the client is prestigious, and
opportunity for growth is present..." Reagan-Bush '84,
Statement of Reasons Suppecrting the Final Repayment
Determination at 13.
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asserts that during the course of the 1988 audit process the
Commission’s position underwent an evolution as to what would be
considered a reasonable commission. Id. The Committee contends
that Gephardt for President Committee, Inc. ("the Gephardt
Committee") was allowed to "simply amend its media contract to
eliminate any media placement fees whatscever and substitute
{its] commissions for 100 percent increase in the previously
agreed to consulting fees." Id. at 17. Therefore, under the
approach taken in the Gephardt Committee audit, the Committee
argues that the fees it paid to Axelrod should not be allocated
to the Iowa and New Hampshire expenditure limitations. 14d.

The Commission concludes that the expenses paid to Axelrod

‘in connection with-the media placement are allocable to the Iowa

and New Hampshire expenditiure limitations. The Commission has
been accepting lower commission fees since the 1984 presidential
election cycle. See Reagan-Bush ‘84, Statement of Reasons
Supporting the Final Repayment Determination at 13. This policy
was continued in the 1988 election cycle. See, e.g. Final Audit
Report on George Bush for President Committee, Inc., (February
18, 1992) (3.5%). The Committee could have negotiated a lower
commission, but it cannot avoid allocating expenses by merely
characterizing its cost as consulting fees instead of
commissions. See Reagan for President Committee, Statement of
Reasons Supporting the Final Repayment Determination at 4 (May
26, 1983).

Contrary tc the Committee’s contention, the Gephardt

Committee did not eliminate its media commission. The agreement
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between the Gephardt Committee and the media firm required the
firm tc perform both consulting and media placement services,
The Commission determined that the Gephardt Committee amended
its contract with the media firm to properly reflect the fact
that fees paid to the firm after a certain date were for
consulting services and therefore not allocable toc tne state
expenditure limitation. Gephardt for President, Statement of
Reasons Supporting the Final Repayment Determination at 27 (May
21, 1992). The Committee, in the case herein, desires to
characterize all of its fees paid to Axelrod as nonallocable
without establishing that Axelrod did, in fact, perform
consulting services for the Committee and without demonstrating
~ what percentage of the fees paid are attributable to consulting.
See 11 C.F.R. § 106.2(a)(1). The agreement between the
Committee and Axelrod required the vendor to perform consulting
services; to develop communications and message strategy; and
place campaign commercials with media outlets. There is no
indication of what percentage of consulting services were
performed to the exclusion of the other services. Therefore,
the Commission concludes that the Committee’s media expenses
paid to Axelrod are allocable to the Iowa and New Hampshire
expenditure limitations.

2. ringerhut and Madison Opinion Research

The Committee entered into an agreement with Fingerhut and
Madison Opinion Research ("Fingerhut") for consulting and
polling services. The Final Audit Report allocated $10,509.43

to the Iowa expenditure limitation for expenses paid to
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Fingerhut for polling and consulting services. The Final aAudit
Report classified $8,000.00 of this amount as polling costs.
The remaining $2,509.43 were classified as expenses related to
conducting the polls in Iowa.

The Committee contends that the expenses paid to Fingerhut
are not allocable to the Iowa expenditure limitation.
Attachment 8 at 17. The Committee notes that the Zommission
decided in the audits of the Gephardt and Dole committees that
expenses paid for consulting services were not allocable to the
state expenditure limitations. Id. The Committee asserts that

it paid Fingerhut $8,000.00 for consulting services in Iowa and

New Hampshire. 1Id.

- ~The Committee raises three contentions with respect-to the
$2,509.43 in fees related to conducting the polls. First, the
Committee contends that only a portion of the amount, $954.00,
is allocable to the lIowa expenditure limitation. Attachment 8
at 18. This amount includes $295.80 for word processing and
$658.20 for data processing. 1d. Second, the Committee argues
that $393.75 in expenditures for data processing of a "Seniors
Survey" was not related to the Iowa poll. 1Id. Finally, the
Committee asserts that the $480.00 fee paid to Fingerhut for
radio ratings in Iowa and New Hampshire is a media production
cost and, therefore, is not allocable to the Iowa and New
Hampshire expenditure limitations. 1d.

Based upon the information submitted in response to the
Final Audit Report, the Commission has made a final

determination that the $480.00 paid to Fingerhut for radio
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ratings in lowa and New Hampshire are a media production costs,
which are not allocable to the state expenditure limitations,

11 C.F.R. § 106.2{(c)(2). Accordingly, the Iowa and New
Hampshire expenditure limitations are each reduced by $240.00 to
account for these expenditures.

Nevertheless, the Commission has made a final determination
that the remaining $10,269.43 ($10,509.43 - $240.00) paid to
Fingerhut were incurred in connection with conducting polls in
Iowa and, therefore, these expenditures are allocable to that
state's expenditure limitation. Expenditures that are paid for
the taking of a poll in one state are allocable to that state.

11 C.F.R. § 106.2(b)(2)(iv). However, expenditures that are

" paid in connection with national consulting services are not

allocable to the state expenditure limitaticns. See Final Audit
Report on Gephardt for President Committee, Inc., (June 10,
1991); Final Audit Report on Dole for President Committee, Inc.,
(April 25, 1991).

Although Fingerhut performed consulting services in
addition to polling, the Committee was billed separately for
these services. Specifically, the cost associated with word
processing and the "Seniors Survey” was billed as polling.
Attachment 11 at 4. The fact that the costs for polling and
consulting services were billed separately suggests that the
Committee and Fingerhut understood that these services were
independent cf each other Contrary to the Committee’s
assertions, the agreement between the Committee and Fingerhut

noted that the $8,000.00 in polling fees included services such
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as the drafting of polling instruments, selecting polling
samples, instructing callers, and advising the Committee on the
tabulation of results. These duties are associated with the
provision of polling services and not necessarily with
consulting.

Moreover, Fingerhut’s agreement to perform consulting
services for the Committee does not convert all of the payments
into consulting fees. While the results of the polls may have
been used in consulting with the campaign, the expenses incurred
in actually conducting the polls are allocable to the Iowa
expenditure limitation. See 11 C.F.R. § 106.2(b)(2)(vi). For

example, if Fingerhut relied on the results of campaign

advertising targeted at Iowa voters to consult with the

Committee, the cost of the media placement woulﬁ stillVSe‘
allocated to the Iowa expenditure limitation. See 11 C.F.R.
§ 106.2(b){(2)(i)(B). Therefore, the Commission has determined
that $10,269.43 paid to Fingerhut in connection with conducting
the polls, the results of which may have been used in consulting
with the campaign, are allocable to the Iowa expenditure
limitation.
3. The NMurphine Corporation

The Committee entered into an agreement with the Murphine
Corporation for consulting and management services from July 27,
1987 to February 22, 1988. Attachment 8 at 75. The Committee
notes that the plan outlines for Iowa and New Hampshire prepared
by the Murphine Corporation included "a significant fundraising

component.” Id. at 74. First, the Committee argues that its
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payments to the Murphine Corporation should not be allocated to

the New Hampshire and Iowa expenditure limitations pursuant to

the approach taken by the Commission with respect to the Iowa
Democratic Party mailing list in the audit of the Dukakis
Committee. Id. Second, the Committee contends that the
expenditures for consulting fees should be treated as expenses
for national consultants that are not allocable to the state
expenditure limitation. Id.

The Commission made an initial determination that the
Committee’s $14,500 payment for services rendered by the
Murphine Corporation were equally allocable to the Iowa and New

Hampshire expenditure limitations. Attachment 4 at 45-46 and

- 62-63.  Although the Committee asserts that the Murphine =

Corporation’s outlines included "a significant fundraising
component,” the Committee has not provided any evidence of
expenses that were incurred for a specific fundraising activity
other than its direct mail portion of the campaign plans. See
Supra p. 23. The Committee’s assertion that the plans included
a fundraising component is not sufficient to allow the Committee
to allocate the payment to fundraising. 1d.

The Commission, however, notes that a portion of the fees
paid to the Murphine Corporation were for national consultant
services. See Gephardt for President Committee, Inc., Statement
of Reasons Supporting the Final Repayment Determination at 25
(May 21, 1992). The agreement required the Murphine Corporation
to develop "[s]trategic political analysis and planning related

to the Democratic Presidential caucuses campaign” in Iowa and
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'New Hampshire; to develop "an organization and management

structure for the National Headquarters™; and to provide
"{clonsultation with respect to the development of national
themes and strategies."” Attachment 8 at 75. Therefore, the
$14,500 in expenses paid to the Murphine Corporation are
equally attributable to the Iowa and New Hampshire primaries and
national consulting services. Thus, the Commission has made a
final determination that the amount allocable to both the Iowa
and New Hampshire expenditure limitations is $4,833.33.
Attachment 12.

D. Regional and State Campaign Offices

Pursuant to 11 C.F.R. § 106.2(b)(2)(iv){B), the overhead

expenditures of a committee’s regional office with

tespensibilitiés in two or more states shall be allocated to
each state on a reasonable and uniformly applied basis. 1In
determining "whether or not an office is a bona fide regional
office, the Commission will consider factors such as the
geographic proximity of the states covered, the timing of the
primaries involved, and the amount of effort directly focused on
seeking the nomination in each state.™ Explanation and
Justification of 11 C.F.R. § 106.2(b)(2)(iv), 52 Fed. Req. 20864
(June 3, 1987); see Addendum to the Final Audit Report on the
Cranston for President Committee, approved October 27, 1987 (the
Commission rejected the Cranston Committee’s contention that the
lIowa office was a regional headquarters because there was
insufficient evidence that the Iowa office had a regional

purpose or function). 1In the audit of the Dole for President
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Committee, the Commission recognized that certain campaign
offices can serve a dual purpose as both a state and a regional
office. Statement of Reasons Supporting the Final Repayment
Determination at 15 (February 6, 1992). The expenses arising
out of such an office will be allocated to reflect the dual
nature of the office. 1d. at 16.
1. Manchester, New Hampshire Regional Office

The Commission reviewed the disbursements and
correspondence from the Manchester office and has found that the
expenses arising out of the Manchester office were related to
the other local New Hampshire state offices. The correspondence

from the Manchester office indicated that the activity arising

~out of this office was directed toward influencing the voters in

New Hampshire. Therefore, the Final Audit Report allocated an
additional $24,067.65 from the Manchester office to the New
Hampshire expenditure limitation to account for expenses the
Committee had otherwise proportionally allocated to octher New
England states on a regional office basis.

The Committee contends that the Manchester office was a New
England area regional office. Attachment 6 at 6. Specifically,
the Committee argues that its staff in the Manchester office
organized events and activities throughout the New England area.
1d. 1In support of its proposition, the Committee submitted
documentation which shows Manchester office scheduled an event
in Maine and another in Boston. Attachment 8 at 23.

The Commission concludes that the Manchester office was nc:t

a regional office. The Committee has not demonstrated the
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regional purpose or function of the Manchester office. While
the information submitted by the Committee in this case shows
that staff in the Manchester cffice scheduled two events which
were directed at other states, the Committee has not shown that
this cffice had a regional purpose or function. This
information may prove that the specific expenses associated with
the events in guestion are allocable to the Maine and
Massachusetts expenditure limitations, but this information does
not show a regional plan or otherwise demonstrate that the
expenses arising out of the Manchester office warrant
classifying this office as a regional office for the purpose of
allocating overhead expenses. The Committee did not submit any
information documenting th’,;“?““? Qf time its staff spent in
states covered by the region or any other eviden&erof”#‘;é§£;£;i
approach to the campaign, such as newsletters or plans. See
Dole for President Committee, Inc., Statement of Reasons
Supporting the Final Repayment Determination at 15 (February 6,
1992). Therefore, the Commission has made a final determination
that an additional $24,067.65 in expenses are allocable to the
New Hampshire expenditure limitation.
. Boston, Massachusetts State Office

The Final Audit Report allocated an additional $22,671.18
to the New Hampshire expenditure limitation to account for
expenses arising out of the Boston, Massachusetts office. The
Final Audit Report found that 98% of the expenses arising out of

the Boston office were incurred prior to the New Hampshire

primary, and that 42% of this amount was incurred in connection
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with campaign activity, such as postage for mailings, conducted
by the New Hampshire field staff. The remainder of the
expenditures were related to rental fees, telephones, equipment
rentals, and printing for the Boston office. 1In addition, the
auditors identified an internal Committee memorandum which
indicated that.the Boston office would be used as a vehicle to
"channel people and energy to New Hampshire." The memorandum
further states that the Committee’s "Boston office will be run
as a New Hampshire field office.™ Attachment 4 at 56. Although
all of the expenses arising out of the Boston office were
initially allocated to the New Hampshire expenditure limitation,

the Final Audit Report informed the Committee that it would be

allowed to submit documentation to show that these expenses were

for the purpose of influencing the voters in states other than
New Hampshire.

The Committee objects to the allocation of the $22,671.18
in expenses arising out of the Boston office to the New
Hampshire expenditure limitation. Attachment 6 at 5. The
Committee contends that it used the Boston office to conduct the
Massachusetts campaign. Attachment 3 at 11. 1In support of this
argument, the Committee notes that the Boston office was the
"focal point of a strong Massachusetts campaign effort"” and that
the office was used to solicit contributions.l2/ 1d. at 12.

Furthermore, the Committee’s response to the Final Audit Report

12/ The Committee claims that it raised $87,642.54 in
Massachusetts. The Committee submitted a state-by-state
analysis of campaign contributions which indicated that
Massachusetts ranked 12 out of 50 states in contributions.
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included a letter dated February 12, 1988 from the Committee to
a Massachusetts supporter, which enclosed a supporter list
prepared by the Boston office. Attachment 8 at 108. The letter
requested that the supporter organize meetings tC recruit
volunteers, and increase the candidate’s visibility in the
state. 1d. The letter also requested that the supporter hold
organizational meetings on the weekend of February 21st,
foilowing the New Hampshire primary. 1Id.

Moreover, the Committee argues that the terms of the lease
and the sublease for the Boston office were keyed to the
Massachusetts primary. Id. at 11. The terms of the lease and

sublease were from November 19, 1987 to March 12, 1988. 1d.

- The New Hampshire primary was held on February 16, 1988 and the

Massachusetts primary was held March 8, 1988. The Committee
also asserts that the fact that some volunteers and campaign
staff were encouraged by the Boston office to travel to New
Hampshire to conduct campaign activities in that state is not
relevant to the issue of allocating expenses arising out of the
Boston office to the New Hampshire expenditure limitation.
Attachaent 3 at 11. The Committee argques that such travel is
covered by either the interstate travel or the fundraising
exemptions. Id. As an extension of this argument, the
Committee claims that the administrative expenses incurred in
organizing such travel are alsc not allocable to the New
Hampshire limitation. 1Id.

After reviewing the documentation, the Commission has now

made a final determination that the expenses arising out of the
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Boston office were for the purpose of influencing the New

Hampshire primary. The fact that the Boston office may have
been used for activities related to the Massachusetts primary,
as the Committee intimates in its response to the Final Audit
Report, does not preélude a finding that the Boston coffice was
also used for the purpose of influencing the voters of New
Hampshire. See 11 C.F.R. § 106.2(a)(1l). Although the letter to
the Massachusetts supporter references an anticipation to engage
in activity related to the Massachusetts primary, the Committee
has not provided documentation of any expenditures arising out

of the Boston office to produce the supporter list and to engage

in organizational meetings for the campaign in that state.

‘Moreover, the dates of the lease and sublease are not

determinative since they do not necessarily teflé&t iheﬂlevéiybf'
activity directed toward the voters of one state versus the
other. Finally, with regard to the Committee’s contention that
the expenditures are not allocable to New Hampshire because of
the interstate travel exemption or the fundraising exemption,
the Committee has not established that the expenditures in
gquestion were related to interstate travel or fundraising.
Therefore, there is no basis for excluding these expenses from
the New Hampshire expenditure limitation pursuant to either of
these exemptions. See 11 C.F.R. § 106.2(a)(1).
3. Rock Island, Illinois

In June 1987, the Committee opened a campaign office in

Rock Island, Illinois which is located across the state border

from Davenport, Iowa. One of the main activities organized and
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operated out of the Rock Island office was the Committee’s
Bow-Tie-Brigade ("the Brigade"), the purpose of which was to
raise funds and mobilize volunteers. The duties of the Brigade
members included canvassing drives, recruiting other individuals
to join the Brigade and organizing bus trips. The members also
took weekend trips to Iowa to engage in activity related to the
Committee’'s campaign in that state.

The Final Audit Report allocated all of the expenses
arising out of the Rock Island office, $103,997.25, to the Iowa
expenditure limitation. 1In support of this method of
allocation, the Final Audit Report included several examples

where the activity arising out of the Rock Island office was

directed toward influencing the Committee’'s campaign in lowa.

The Final Audit Report noted that the Committee’s intermal

memoranda indicated that it planned to incorporate the activity
of the Rock Island Office into its Iowa campaign strategy by
increasing the "level of activity of Illinocis volunteers through
buses, caravans, and other selected visibility projects."
Attachment 4 at 28. Further, the Final Audit Report cited
several Brigade activities that included caravans, visits and
calls to Iowa. 1In addition, there was a Brigade Calendar of
Events which detailed additicnal contacts with potential Iowa
voters through letter writing and house visits. Although
$103,997.00 in expenses arising out of the Rock Island office
were initially allocated tc the Iowa expenditure limitation, the
Final Audit Report informed the Committee that it would be

allowed to submit documentation to show that the expenses were
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for the purpose of influencing the voters in states other than

Iowa. Attachment 4 at at 71.

The Committee "vehemently protests the [Aludit [D]ivision’s
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ecedented characterization of its Rock Island office as an
Iowa field office and the [Aludit {Dlivision’s allocation to the
Iowa expenditure limit of $103,997.00 of primarily fundraising
and Illinois administrative expenses.” Attachment 7 at 18. The
Committee asks that the Commission recognize the Rock Island
office as a multifaceted office that was primarily engaged in
raising money. Attachment 7 at 24. The Committee contends that
the Rock Island office functioned as the center for fundraising

and volunteer recruitment for its entire presidential campaign.

~ Attachment 3 at 5; Attachment 7 at 19. The Committee argues

that the fact that the budget for the office included costs for
direct mailings and other solicitations is proof that it
anticipated raising funds through activities there. Attachment
7 at 9.

In addition, the Committee states that the Rock Island
Office played a2 key role in the candidate’s campaign in
Illinois. Attachment 3 at 5. According to the Committee, the
Brigade was composed of Illinois residents who were participants
in the presidential campaign. Attachment 3 at 5. The Committee
asserts that the Brigade was used as a mechanism to generate a
grass roots base of support for the campaign. Attachment 7 at
19. The Committee contends that the Brigade was active in
Illinois and would have been active in other states had Senator

Simon not withdrawn from the presidential election. 1d.
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In support of its arguments, the Committee submitted a
statement from Mr. Dale Smith, former director of the Rock

Island office. Attachment 8 at 25. The statement indicates

and velunteer activity and it "played an integral role in the
Committee’s Illinois campaign through its extensive fundraising
efforts.” 1d. Mr. Smith also states that the "office’s
activity included encouraging Illinois citizens to contact
individuals from, and engage in volunteer week-end activity in,
early primary/caucus states.” Id. The Committee’s response to
the Final Audit Report also included sample letters that were

written by Illinois citizens who volunteered for the campaign.

~Id. at 30-34.

After reviewing the information, the Commission has now
made a final determination that the Committee has not
demonstrated that the expenses arising out of the Rock Island
office were for purposes of influencing the Illinois campaign.
The Committee has not documented the cost associated with the
sample letters and there is no indication that the they were
actually targeted at voters in the Illinois primary.
Furthermore, the mere fact that the Illinois citizens were used
to prepare sample letters does not entitle the Committee to
allocate any expenses arising out of the Rock Island office to
the Illinois expenditure limitation since the letters were not
targeted to influence the voters in that state.

Similarly, the Committee cannot allocate any Rock Island

office expenses to the Illinois expenditure limitation merely
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because this office was used as a base for recruiting
volunteers. In crder to justify allocating these expenses te
the Illincis expenditure limitation, there must be some
indication that the volunteers were engaged in activity to
influence the voters in that state. See 11 C.F.R.

§ 106.2(a)(1). Rather, the Brigade Calendar of Events indicates
that the volunteers were involved in letter writing and house
visits that were intended to influence potential Iowa voters.
Attachment 4 at 32. Accordingly, the Commission has made a
final determination that the $103,997.25 in expenses arising out
of the Rock Island office are allocable to the lowa expenditure

limitation.

- 'E. Salary, Intrastate Travel and Subsistence Expenses =

In the Final Audit Report, the Commission allocated to the
Iowa expenditure limitation the Committee’s travel and
subsistence expenses associated with the Illinois residents’
travel to the Jefferson/Jackson Day events held in lIowa on
Novemper 7, 1987. Attachment 4 at 48. The Commission allocated
an additional $40,722.62 to the Iowa expenditure limitation for
salary and travel expenses arising out of the Rock Island
office. Attachment 4 at 71. Further, the Commission also
allocated $12,580.03 in travel expenses related to the
Octoberfest events, which were held in New Hampshire from
October 23-27, 1987, to the New Hampshire expenditure
limitation. Id. at 66. Finally, the Commissicn allocated
$2,423.66 to the New Hampshire expenditure limitation for salary

and travel arising out of the Boston office. 1d. at 71.
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The Committee contends that the expenses for the
Jefferson/Jackson Day and Octoberfest events should not be
allocated to the Iowa and New Hampshire expenditure limitations
under the apprcach that was taken by the Commission in the Final
Audit Audit Report on George Bush for President. Attachment 8
at 19. The Committee contends that in the Final Audit Report on
George Bush for President, the Commission reversed its position
regarding the allocation of travel and subsistence expenses and
decided not to allocate these expenses to the state expenditure
limitations. Attachment 7 at 22-23.

Further, the Committee argues that the salaries and

expenses for travel and subsistence arising out of the Boston,

-Massachusetts office are not allocable to the New Hampshire

expenditure limitation under the 5-day rule as set forth at 11“7
C.F.R. §§ 106.2(b)(2)(ii) and (iii). The Committee also
contends that $40,722.62 in salary and expenses for intrastate
travel and subsistence expenses of the Brigade staff working out
of the Rock Island office are not allocable to the Iowa
expenditure limitation under the 5-day rule. The Committee
notes that the Brigade staff falls into two categories.
Attachment 3 at 6. One category, composed of administrative
staff, coordinators and directors, was based in the Rock Island
office. 1d. The duties of these members included organizing
recruitment mailings and supervising canvassing drives. 1d.

The Committee contends that the other category is composed of
actual members of the Brigade. Attachment 3 at 6. According tc

the Committee, the Brigade members spent extended periods of
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time in Iowa and their activities were primarily focused on
Iowa. 1d. Therefcre, the Committee concedes that the
expenditures associated with the members of the Brigade are
allocable to the Iowa expenditure limitation. I4.

While the Committee also admits that the administrative
staff and coordinators spent time in Iowa, the Committee claims
that their salary and intrastate travel expenses are allocable
tc the Illinois expenditure limitation. Attachment 3 at 7. The
Committee notes that the administrative staff and the
coordinators were not in Iowa for 5 consecutive days. Id. The
Committee asserts that it "is aware of no other instance where

expenses incurred in connection with short term visits by

campaign staff or volunteers to early primary states from an

adjacent state [were] allocated to the visited state."
Attachment 7 at 22. The Committee cites the Commission’s
approach in the Final Audit Report on Bush for President in
support of this proposition.

Finally, the Committee notes that the Commission did not
allocate phone bank expenses to the Iowa expenditure limitation
in the audit of the Dole Committee, although the phone banks
were established in another state and the calls were targeted at
the Iowa voters. Attachment 7 at 22. Therefore, the Committee
contends that, since the Brigade coordinators did not stay in
Iowa for extended periods of time, their salary and travel
expenses are exempt from allocation to the Iowa expenditure
limitation under the approach that was taken in the Dole

Committee audit. Id.
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The Commission has made a final determination that the
salary, travel and subsistence expenses at issue in this case
are allocable to the respective Iowa and New Hampshire
expenditure limitations. Pursuant to the 5-day rule as set
forth at 11 C.F.R. § 106.2(b)(2)(ii) and (iii), expenses for
salaries and travel and subsistence for campaign staff working
in a state for 5 or more consecutive days are allocated to that
state in proportion to the amount of time the staff person works
in that state during the payroll period. Generally, the
Commission uses calendar days rather than 24 hour periods to
determine if an individual was in the state for 5 consecutive

days. Explanation and Justification of 11 C.F.R.

-§.106.2(2)(ii), 48 Fed. Reg. 5225 (February 4, ;98})1

Individuals in a2 state for less than 5 consecutive days are
"presumed to be working on national campaign strategy and not
influencing the primary in [a] particular state." 1Id.

The Commission consistently applied these principles to
other 1988 presidential election campaigns. For example, in the
Final Audit Report on George Bush for President ("the Bush
Committee"), the Commission allocated the :ravel and subsistence
expenses and the salary of all individuals who worked in New
Hampshire for 5 or more consecutive days to that state’s
expenditure limitation. The Commission also determined that the
salary and travel expenses of those who were working in the
state for less than 5 consecutive days were not allocable to the
New Hampshire expenditure limitation. Final Audit Report on

George Bush for President at 40 (February 18, 1992).
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Nevertheless, the Commission has not applied the 5-day rule
to exclude the salaries and travel expenses of individuals who
were involved in specific activity intended to influence the
voters of a particular state. See Explanation and Justification
of 11 C.F.R. § 106.2(2)(ii), 48 Fed. Reg. 5225 (February 4,
1983). For example, in the audit of the Docle for President
Committee, the Commission found that the Dole Committee was
engaged in activity outside Iowa that was intended toc influence
the Iowa voters. Specifically, the Commission allocated the
overhead expenses and the salary of staff working on phone banks
in Ransas City and Nebraska to the Iowa expenditure limitation.l13,
Final Audit Report on the Dole for President Committee (April
25, 1991). The Commission found that the Dole Committee used
the phone banks to influence the Iowa voters. Id. Therefore,
the Commission did not apply 5 day rule to exclude the salaries
of the Dole Committee’s staff from the Iowa expenditure
limitation.

In the case at bar, the Commission made an initial
determination to allocate the $12,580.03 in travel and
subsistence expenses associated with the Octoberfest events to
the state expenditure limitations based on the fact that the
Committee’'s staff was working in New Hampshire for 5 or more
consecutive days. Attachment 4 at 66. Therefore, the
Commission allocated the travel and subsistence expenses. See

11 C.F.R. § 106.2(b){2)(ii) and (iii); accord Final Audit Report

13/ The costs of the phone banks were not allocated to the Iowa
expenditure limitation.
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on George Bush for President at 40. The Committee has not
submitted any documentation supporting an alternative method of
allocation. Therefore, the Commission has made a final
determination that the $12,580.03 in travel and subsistence
expenses are allccable to the New Hampshire expenditure
limitation.

The Commission concludes that the $1,150.00 in travel and
subsistence expenses related to the Jefferson/Jackson Day event
are allocable to the Iowa expenditure limitation.
Jefferson/Jackson Day was an event sponsored by the Iowa
Democratic Party. The Committee allocated $10,939.33 in
expenses for charter buses, flags, and the rental of a tent and
video equipment for this event. The Final Audit Report- - - -
identified an additional $18,490.91 related to this event tha:
were allocated to Iowa. All of the presidential candidates were
invited to speak at this event. Therefore, the Committee used
this event as a vehicle to garner political support and to
influence the Iowa campaign. Accordingly, the Commission made
an initial determination to allocate these expenses to the Iowa
expenditure limitation. Attachment 4 at 47-48. The Committee
has not since arqued or submitted any documentation showing that
there was another purpose for this event.

The 5-day rule is a method of allocating the travel and
subsistence expense of individuals who are "presumed to be
working on national campaign strategy and not influencing the
primary in [a] particular state.” Explanation and Justification

of 11 C.F.R. § 106.2(2)(ii), 48 Fed. Reg. 5225 (February 4,




e s N R e I PN S S R A S SRR

HEaale TSN S i

-50~

1983). Therefore, the 5-day rule cannot be used as a vehicle to
exclude the salaries of individuals who were engaged in activity
intended to influence the voters in a particular state. Since
the purpeose of the Jefferson/Jackson Day event was to influence
the Iowa nomination, the Committee cannot exclude its staff’s
salary and travel expenses by relying on the S-day rule.
Furthermore, the Commission has made a final determination
that the $22,671.18 in expenses arising out of the Boston office
and $103,997.25 in expenses related to the Rock Island office
were incurred for the purpose of influencing the nominations in
New Hampshire and Iowa, respectively. Therefore, the Commission

allocated these expenses to the respective state expenditure

~limitations _See supra. pp. 40 and 44. The expenses at issue

are the salaries of individuals who were assigned to these
offices. Since the expenses arising out of these office were
related to the New Hampshire and Iowa campaigns, the Commission
has made a final determination that the Committee cannot exclude
the salaries under the 5-day rule. The Committee has not
submitted any documentation to show that the individuals were
involved in activities other than those intended to influence
the voters in New Hampshire and Iowa.

Although the Committee contends that the Brigade
coordinators’ salaries are excluded from state allccation under
the S5-day rule, the Brigade coordinators provided the necessary
administrative support to permit the Brigade members tc engage
in activity to influence the nomination in Iowa. The Committee

concedes that the Brigade members spent extended periods of time
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in Iowa influencing the campaign in that state. The Committee

recruitment vehicle, was involved in activities intended to
influence the voters of Iowa. The fact that some of the
individuals involved in the Brigade participated as coordinators
or administrators does not support the exclusion of their
salaries and expenses from the Iowa expenditure limitation. The
intent of their activities was to influence the voters of lowa.
Finally, the Committee has not demonstrated that, by virtue of
their positions, the Brigade administrators and coordinators
were involved in activities other than those related to Iowa.

Therefore, the Commission has made a final determination that

- - these expenses are allocable to the lowa expenditure limitation.

F. Post-Primary Expenditures

The Committee claims that an $800.00 payment to a
restaurant in Manchester, New Hampshire was incorrectly
allocated to the New Hampshire expenditure limitation.
Attachment 8 at 70. The Committee contends that this expense
was incurred for an election night party that did not begin
until after New Hampshire polls had closed. 1Id. Therefore, the
Committee concludes that this expense could not have been paid
for the purpose of influencing the nomination in New Hampshire.
1d.

The Commission concludes that the expenses at issue are
allocable to the New Hampshire expenditure limitation.
Expenditures that are made in a state after the primary

election, which relate to that primary election are allocable to
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that state’s expenditure limitation. 11 C.F.R. § 110.8(c)(1);

see alsoc FEC v. Ted Haley Congressional Committee, 852 F.2d4 1111

(9th Cir. 1988). The fact that the expenditure was incurred for
an election-night party does not preclude a finding that it was
related to the New Hampshire primary. The determination of
whether to allocate expenses to a primary election does not rely
solely on when the expenditures were incurred. The test is
whether the expenses were related to the primary election.
Therefore, certain costs incurred after the primary election,
such as costs for closing a campaign office, for example, are
allocable to a state’s expenditure limitation.l4/ Gephardt for

President Committee, Inc., Statement of Reasons Supporting the

“"Final Repayment Determination at 12 (May 21, 1992)(Costs of

calls made after Iowa primary are allocable to that state’s
expenditure limitation). Thus, the $800.00 payment is allocable
to the New Hampshire expenditure limit.
VI. STALE-DATED CHECKS

A publicly financed presidential committee is required to
pay the United States Treasury the amount of any stale-dated
checks. 11 C.F.R. § 9038.6. Stale-dated checks are those
committee checks made payable to creditors and contributors that
have not been cashed. 1d. The Interim Audit Report noted that

the Committee had 96 stale-dated checks totaling $28,248.62.

14/ 1f this expenditure is associated with an election-night
party in New Hampshire, but unrelated to the primary in that
state, then it would be a non-qualified campaign expense because
it was not incurred in connection with Senator Simon’s
nomination. 11 C.F.R. § 9032.9(a)(2).
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Attachment 1 at 62. The Committee’s response to the Interim
Audit Report resolved 42 stale-dated checks in the amount of
$20,872.07.

The Final Audit Report reflects that the Committee has 54
stale-dated checks in the amount of $7,872.07 that are
outstanding. Attachment 4 at 78. The Committee has not
submitted any additional information to demonstrate that the
payees have cashed the remaining checks. Therefore, the
Commission has made a final determination that the Committee
must pay the amount owed in outstanding stale-dated checks,
$7,872.07, to the United States Treasury. 11 C.F.R. § 9038.6.

VII. THREE YEAR NOTIPICATION REQUIREMENT POR COMMISSION
REPAYMENT DETERMINATION

'Pﬁréuﬁntrto'the Hatching ééfﬂént Actiﬁﬁd thé Cémniéggéﬁ;érﬁ
regulations, the Commission will conduct a thorough examination
and audit of the qualified campaign expenses of every candidate
and committee which received public funds after each
presidential election and matching payment period. See 26
U.s.C. § 9038; 11 C.F.R. § 9038.2. The Commission may notify
the candidate and committee of the amounts of public funds that
must be repaid to the United States Treasury based upon the
results of the Commission’s audit. See 26 U.S.C. § 9038.

The Matching Payment Act specifies further that no
repayment notification shall be made by the Commission more than
three years after the end of the matching payment period. 26
U.S.C. § 9038(c). The Commission’s regulations provide that the

Commission will notify the candidate of any repayment
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determinations as soon as possible, but not later than three
years after the end of the matching payment period for primary
candidates. 11 C.F.R. § 9038.2(a)(2).

While the Matching Payment Act requires that the Commission
conduct audits of publicly funded committees and sets forth the
bases for repayment determinations, it does not describe the
audit and repayment processes. The Commission has promulgated
requlations to delineate the stages in the audit process. See
11 C.F.R. Part 9038. The Commission’s regulations provide that

after the completion of audit fieldwork, the Commission will

_issue an Interim Audit Report, which will include findings,

recommendations, and "{plreliminary calculations regarding

~ future repayments to the United States Treasury." 11 C.F.R. ..

§ 9038.1(c)(1) v). The audited committee has an opportunity to
submit a written response to the Interim Audit Report, including
legal and factual materials within 30 days. 11 C.F.R.
§ 9038.1(c)(2). 1If the candidate submits a response, the
contents of the Final Audit Report may differ from the Interim
Audit Report based on the response. 11 C.F.R. § 9038.1(c)(3).
The publicly released Final Audit Report contains the
Commission’s findings and recommendations on matters addressed
in the Interim Audit Report, including any adjustments based on
the committee’s response. 11 C.F.R. § 9038.1(d). 1In addition,
this report may contain an "initial repayment determination made
by the Commission ... in lieu of the preliminary calculations

set forth in the interim report.” Id. This report provides the
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candidate and the public with written legal and factual reasons
for the initial determination. 11 C.F.R. § 9038.2(c)(1).

If the candidate does not dispute an initial repayment
determination within 30 days after service of the notice, the
determination will become final. Id. To dispute the initial
repayment determination, the candidate may submit legal and
factual materials in writing within 30 days after service of
notice, and may reguest an opportunity toc address the Commission
in open session, subject to Commission approval. 11 C.F.R.

§§ 9038.2(c)(2) and (3). The Commission will consider any

written response and oral presentation in making a final

repayment determination. 11 C.F.R. § 9038.2(c)(4). The final

- repayment determination will be accompanied by a written

statement of reasons which explains the repayment deternihagiéﬁ
and the results of any investigation which resulted in the
determination. 11 C.F.R. § 9038.2(c)(4).

The three year notification period for Democratic
candidates expired on July 20, 1991. The Commission approved
the Interim Audit Report on July 9, 1990. The Committee’s
response to the Interim Audit Report was due on August 13, 1990.
However, the Committee requested three extensions of time
totaling 171 days to respond to the Interim Audit Report. 1In a
letter dated January 16, 1991, notifying the Committee of the
Commission’'s decision to grant its third request for an
extension of time to respond to the Interim Audit Report, the
Audit Division stated "the Commission is mindful that the three

year statute of limitations contained in 26 U.S.C. § 9038(c)
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expires July 20, 1991." 1In a letter dated July 17, 1991, the

Audit Division informed the Committee that the notice

requirement under 26 U.S.C. § 9038(c) was satisfied with the
Committee’s receipt of the Interim Audit Report.l5/
The Committee argues that the notice requirement under 26 |
U.S.C. § 9038(c) was not satisfied.l6/ Attachment 6 at 8. The
Committee contends that it was not notified of any repayment to
the United States Treasury until October 29, 1991 when it
received the Final Audit Report containing the Commission’s
initial repayment determination. Id. The Committee asserts
that the plain meaning of 11 C.F.R. § 9038.2(a)(2) supports its

position that the issuance of the Interim Audit Report did not

~satisfy the notification requirement. Attachment 8 at-2.- The

Committee also argues that the Interim Audit Report did not
satisfy the notification requirement because it was sent to the
Committee and not Senator Simon. The Committee notes that the
Matching Payment Act requires the Commission to provide notice
to the candidate. 1I1d. at 5. The Committee also claims that the
July 17, 1991 letter informing it that the preliminary repayment

calculation satisfies the three year notification is an

15/ Four other presidential committees received similar letters
informing them that the interim audit report satisfied the
notice requirement of any repayment determination. These
committees were Dukakis for President, Americans for Robertson,

Inc., Jackson for President ‘88 Committee and George Bush for
President Committee, Inc.

16/ The Committee has not stated whether this should be a basis
for concluding that it owes no repayment or a lesser repayment
to the United States Treasury. See 11 C.F.R. § 9038.2(c)(2)
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"apparent contradiction to the [Audit Division’s] statement in
the January 16, 1991 letter.” Attachment 6 at 8.

Finally, the Committee contends that the notification
requirement set forth at 26 U.5.C. § $038(c) and 11 C.F.R.

§ 9038.2(a)(2) is a statute of limitations. Attachment 8 at 8.
The Committee asserts that the notification requirement is
analogous to the time limitation noted in the Internal Revenue
Code for the assessment of federal taxes. 1Id. at 9. The
Committee contends that tax assessments have been dismissed in
cases where the statute of limitations expired prior to the
Internal Revenue Service providing timely notice of a tax
assessment. Id.

The Commission concludes that the preliminary repayment
calculation contained in the Interim Audit Report satisfies the
three yvear notification requirement pursuant to 26 U.S.C.

§ 9038(c). Therefore, the Committee received, by virtue of the
Commission’s issuance of the Interim Audit Report, adequate
notification of a Commission repayment determination and must,
as a consequence, repay the United States Treasury $412,162.87.

Although the Commission’s regulations and the language used
in the audit reports reveal a number of apparent differences
between the preliminary repayment calculation and the initial
and final repayment determinations, the preliminary calculation
is a determination which satisfies the notification requirement.

In practice, the preliminary repayment calculation is similar to
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an initial repayment determination.l17/ The procedures used for
preparation of the Interim Audit Report containing the
preliminary repayment calculation are similar to those used for
a Final Audit Report containing an initial repayment
determination. For both Interim and Final Audit Reports, the
Audit Division prepares the report, the Office of General
Counsel comments on the legal issues raised in the report, and
the Commission approves the report and recommendations. Thus, a
preliminary repayment calculation is subject to Commission
approval like an initial or final determination -- all of which

require a majority vote by the Commission. See 2 U.S.C.

§ 437c(c). Significantly, if a committee chooses not to respond

~to -the Interim Audit Report, the findings and repayment amount

may be included in the Final Audit Report. 11 C.F.R.

§ 9038.2(c)(1). 1Indeed, 2 committee may simply make the

repayment called for in the preliminary repayment calculation.l8/
Thus, the preliminary calculation supplies adequate notice

of a committee’'s repayment obligations, even though the exact

figure may be modified. This notification provides the full

force and effect of the requirements contemplated by the

17/ Committees are first notified of potential repayment
findings at the exit conference. During the 1988 election
cycle, the Commission permitted committees to supply additional
factual material, but not legal arguments, during the two weeks
following the exit conference. These responses were considered
in the preparation of the preliminary repayment calculation.

18/ 1In fact, a number of campaigns from the 1988 election cycle
made payments and partial payments based on the Interim Audit
Report: (1) Bush (Primary); (2) Hart; (3) Fulani; (4) Gore;

(5) Bush/Quayle (General); and (6) Dukakis.
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Matching Payment Act. The fact that the preliminary calculation
may be modified in the continuing audit process does not
diminish the effect of this notification. Similarly, this
neotification is in no way negated by the fact that the Interim
Audit Report was not forwarded to Senator Simon. In order to
receive public financing, both the Committee and the candidate
must agree to make a repayment when appropriate. See 11 C.F.R.
§ 9033.1(b)(6). Therefore, the obligation to repay funds
pursuant to a2 Commission determination cannot be eliminated when
the Committee was legally and timely notified.

The Commission recently revised its regulations to clarify

this construction of the three year notification requirement.

Specifically, the .regulations now state that the notification -

requirement of section 9038 is satisfied by the Interim Audit
Report. 11 C.F.R. § 9038.2(a)(2). See alsc Explanation and
Justification, 56 Fed. Reg. 35904, 35907 (July 29, 1991). 1In
January, 1991, before the expiration of the three year period
for the 1988 presidential campaigns, the Commission sought
public comment on the inclusion of the new language in the
regulations. The notice of proposed rulemaking provided, in
relevant part, that, "{t)lhe Commission’s written notice of its
preliminary calculations regarding future repayments under 11
C.F.R. § 9038.1(c) will constitute notification for purposes of
the 3 year period."” See 56 Fed. Reg. 151 (Jan. 2, 1991). The
Committee did not comment on the proposed rules.

The Commission’s view that the Interim Audit Report

constitutes adequate notice is not new. For example, on
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November 21, 1991, Chairman McGarry addressed this issue in a
letter to Senator Wendell H. Ford, Chairman of the Senate
Committee on Rules and Administration. See Attachment 14. 1In a
November 4, 1991 letter, Senator Ford had expressed his concerns
over the length of the audit process and the fact that certain
provisions of the revised regulations might extend the audit
process to an even greater extent. See Attachment 13. 1In his
reply, Chairman McGarry noted that "[t]he requlations to which
you refer do not establish a new rule, but rather clarify the
Commission’s past practice.” Attachment 14, page 1. Chairman

McGarry stated further that "[t]he “ommission believes that the

preliminary repayment calculation contained in the Interim Audit

Report is a determination which satisfies the three year -

notification requirement of 26 U.S.C. § 9039(c), and does put
committees on notice of their repayment obligation.” Id.

Furthermore, the public financing system would be
undermined if the Committee’s arguments were to prevail in this
instance. Throughout the audit process, the Committee was
repeatedly notified, both formally and informally, that a
repayment would be due. The Commission’s Audit staff discussed
the repayment with representatives of the Committee during the
exit conference. The Commission formally notified the Committee
of the repayment in the Interim Audit Report prior to the end c¢
the matching payment period. Similarly, the Committee was

explicitly informed of the Commission’s policies regarding the
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notification issue prior to the expiration of the three year

period and did not challienge it.19/

Most significantly, the Committee’s reading of the statute
would serve no purpose other than to unjustly enrich it at the
taxpayer's expense. The Committee’s construction would enable a
campaign to avoid its repayment obligation entirely merely Ev
using stalling tactics to delay the conclusion of the
Commission's audit.20/ The Commission’s construction, in
contrast, assures that the committees have timely notice of
their repayment obligations and provides campaigns additional
opportunities thereafter to submit legal and factual materials

to try to reduce the repayment, while protecting the fisc by

ensuring that those additional procedures cannot be used to

avoid repayment altogether by extending the conclusion beyond

the three year deadline. This result, unlike the Committee’s

19/ The Committee’s contention that the Audit Division’s July
17, 1991 letter is in contradiction to the January 16, 1991
letter is without merit. The January 16, 1991 letter informs
the Committee that the Commission approved its extension of time
to respond to the Interim Audit Report and mentions the three
year period for repayment notification. The letter does not
indicate what constitutes sufficient repayment

notification. The July 17, 1991 letter explicitly informs the
Committee that its receipt of the Interim Audit Report satisfieg
the repayment notification requirement.

20/ The Committee contributed greatly to the delay in processing
the audit because the Committee was granted three extensions of
time to respond to the Interim Audit Report totaling 171 days.
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construction, properly balances the policies of the Act in the
manner Congress envisioned.

The Committee’s arguments essentially amount to a
justification for its retaining thousands of taxpayer dollars to
which it was not entitled or which it spent in violation of the
law. Specifically, the Committee’s interpretation of the
statute would permit it to retain $412,162.87 in public funds.
The Committee’s effort to bar the Commission from recouping
these public funds runs contrary to its obligations under the
letter of candidate agreements and certifications in which the
candidate promised not only to fully cooperate with the audit

process and to comply with the expenditure limitations, but also

_to repay any public funds required to be repaid under 11 C.F.R.

Part 9038. 26 U.S.C. § 9033; 11 C.F.R. 9033.1(b)(6).

Since repayments under the Matching Payment Act are
deposited into the matching payment account, the result urged by
the Committee deprives the public financing system of funds
needed to sustain the system. See 26 U.S.C. § 9038(d).
Therefore, future candidates who qualify for public financing
would not have the same opportunity to enjoy the type of
campaign financing used by Senator Simon during his 1988
presidential campaign. Congress certainly did not intend the
application of the three year notification reguirement to
"create a windfall for some beneficiaries at the expense of

others and the ... system as a whcle."” Bechtel v. Pension

Guaranty Corporation, 781 F.2d 906, 907 (D.C. Cir. 1986). The

Commission’s regulation addressing the three year notification
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issue is supported by these equitable tenets and avoids the
inequities noted above.

In summary, the facts presented in the instant matter
warrant the exercise of the Commission’s brcad powers under the
Matching Payment Act to recover public funds to protect the
public fisc and the integrity of the presidential public
financing system. Therefore, the Commission has rejected the
Committee’s arguments based on the three year notification
requirement of 26 U.S.C. 9038(c) and made a final determination
that Senator Simon and the Committee must repay $412,162.87 to

the United States Treasury.
IX. PINAL REPAYMENT DETERMINATION

- -Therefore, the Commission has made a final deteraination_
pursuant to 11 C.F.R. § 9038.2(c)(4) that for the foregoing
reasons, Senator Paul Simon and the Paul Simon for President

Committee must repay $412,162.87 to the United States Treasury.

Attacheents

1. Interim Audit Report, approved July 9, 1990 (portions
redacted).

2. Committee’s response to the Interim Audit Report, January
11, 1991 (portions redacted.)

3. Committee’'s Supplemental Response to the Interim Audit
Report, January 31, 1991.

Final Audit Report, approved Qctober 22, 1991.

Letter from Committee’s Counsel Regquesting Oral

Presentation, dated November 20, 1991.

6. Committee’s Written Response to the Final Audit Report,
January 31, 19S2.

Transcript of the Committee’'s Oral Presentation, August 5,

1992 and Charts of Campaign Expenditures (Exhibits A and B).

8. Documentation Submitted by the Committee After the Oral
Presentation, August 12, 1992.

9. Memorandum from Robert J. Costa to Lawrence M. Noble, Re:

Review of Paul Simon for President Response to the Final
Audit Report, March 19, 1992.
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10.

Memorandum from Robert J. Costa to Lawrence M. Noble, Re:
Comments Related to August 5, 1992 Simon Hearing, dated

- August 13, 1992,

11.

12.

Memorandum from Robert J. Costa to Lawrence M. Noble, Re:
Simon for President - Audit Division’s Analysis of
Documentation Submitted Related to the Oral Presentation,
dated November 16, 1992.

Memorandum from Robert J. Costa to Lawrence M. Noble, RE:
Simon for President - Revision To Final Repayment Amount.
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FEDERAL ELECTION COMMISSION

MASHINC TN D et

March 8,

MEMORANDUM

TO:

LAWRENCE M. NOBE;~
GENERAL COUNSE

THROUGH: JOBN C. SURZN

STAFF DIRE %
FROM: ROBERT J. COST
ASSISTANT STAFF DIRECTOR
- AUDIT r-szvzs;mgm., i
SUBJECT: REVISION TO FINAL REPAYMENT AMOUNT -

PAUL SIMON FOR PRESIDENT

MW004998

1993

Based upon the Commission’s decision with respect to the
Murphine Corporation during the March 4, 1993 Open Session, the
revisions to the amounts repayable with respect to exceeding the
Iowa and New Hampshire state limitations are as follows:

Amount Paid in excess of Iowa Expenditure

Limitation Per 11/16/92 Mewmo and Draft
Statement ¢f Reasons

Less: Murphine Corp. at 50%
Add: Murphine Corp. at 1/3

Amount Allocable Final Statement of
Reasons March 4, 1993

Multiplied by Repayment Ratio

Repayment Amount

$875,584.¢:2

(7,250.0°
4,833.3:

- G - - - — -

- ——— - ———— = -
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MEMORANDUM TO LAWRENCE M. NOBLE
March 8, 1993
Page 2

Amount paid in excess of New Hampshire Expenditure
Limitation Per 11/16/92 Memc and Draft
Statement of Reasons $218,5%

£9.7¢
Less: Murphine Corp. at 50% {7,230.°"
Add: Murphine Corp. at 1/3 4,833.3:
Amount Allocable Final Statement of
Reasons March 4, 1993 216,153..:
Multiplied by Repayment Ratio .3314453
Repayment Amount $ 71,643.7+

For your convenience, presented below is a recap of the amounts
subject to the :epayment provxszons of 26 U.s.C. s 9038(b) or 11

~-C.F.R. § 9038.6.

FAR Finding III.B. Non-Qualified Campaign
Expenses-Post Ineligibility
Expenditures $ 8,573.01

FAR Finding III.C. Non-Qualified Campaign
Expenses-Undocumented
Expenditures 32,990.40

FAR Finding III.D. Non-Qualified Expenses in
Excess of State Limitations:

Iowa 289,410.6°%
New Hampshire 71,643.74

FAR Finding III.F. Matching Funds in Excess of
Entitlement 1,673.0C
FAR Finding III.G. Stale Dated Checks 7,872.2°
TOTAL $412,1462.5°7

Should you have any questions, please contact Alex Boniew:::
or Rick Halter at 219-3720.
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