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New Hampshire

Committee's
Original

Allocation

Committee's
Allocation

in Response to Audit Staff's
Interim Audit Report Allocation

Media

Personnel

vendors

State Account

Travel

American Express

National Staff

National Staff payroll

Voter Contact

S153,568 .. 47

41,631.65

80,841.14

10,470.56

8,423.14

4,375.01

-0-

$160,359.00

39,392.31

92,982.18

10,730.95

670.00

14,250.06

3,119.06

167,189.65

39,317.15

112,335.00

10,730.95

8,423.14

14,250.06

3,119.06

Upper Valley Press

Voter Contact Services

Haughton (, Co.

Anne stone , Assoc.

Postage

Polling

51,789.00 51,189.00 51,789.00

-0- 15,548.40 15,548.40

16,676.55 10,693.61 13,334.64

37,599.44 36,316.47 38,982.90

20,455.73 20,455.73 20,4S5.73

Less Expenditure Liaitation (461,000.00)

Tarrance' Assoc.

Tarrance, Hill, Newport
, Ryan

Testing- the -Waters

Refunds

Total Allocable Amount

Amount in Excess of the
Spending Limitation

11,890.24

23,100.00

-0-

-0-

460,820.93

-0-

11,890.24 16,390.24

23,100.00 23,100.00

-0- 1,093.56

(6,243.58) (1,140.18)

485,053.43 535,920.30

(461,000.00) (461,000 .. 00)

S 24,953.43 73,920.30
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Recommendation IS

The Audit staff recommends that the Commission make an initial
determination that $60,258.69 ($114,680.05 + 73,920.30- 188,600.35
x .319502) be paid to the United States Treasury pursuant to 11
C.F.R. S9038.2(b)(2).

D. Stale Dated Committee Checks

Section 9038.6 of Title 11 of the Code of Federal
Regulations states that If the Commlttee has checks outstanding to
creditors or contributors that have not been cashed, the Committee
shall notify the Commission of its efforts to locate the payees,
if such efforts are necessary, and to encourage them to cash the
outstanding checks. The Committee shall also submit a check for
the total amount of such outstanding checks, payable to the United
States T'reasury ..

The Audit staff reconciled the Committee's reported
activity to its bank activity through August 31, 1988 and
determined that the total amount of outstanding checks was
$139,571.99. A review of the Committee's bank statements for the
period 9/1/88-9/30/88 indicated that outstanding checks in the
amount of $72,625.19 were paid during the period leaving a balance
of $66,946.80 in outstanding checks.

On March 9, 1989, the Committee presented additional
bank documentation for the period October 1, 1988 through February
28, 1989 which indicated that $7,291.02 of the outstanding checks
noted above cleared during that period. In addition, $16,629 in
checks written during the period September 1, 1988 through
February 28, 1989 remained outstanding at February 28, 1989,
leaving a balance in outstanding checks at that date of $76,284.78
($66,946.80 - $7,291.02 + $16,629.00).

In the interim audit report, the Audit staff recommended
that the Committee present evidence that:

a) the checks are not outstanding (i.e .. , copies of the
front and back of the negotiated checks); or

b} the outstanding checks are void (copies of the
voided checks with evidence that no committee
obligation exists, or copies of negotiated
replacement checks); and

c) the Committee attempted to locate the payees to
encourage them to cash the outstanding checks.

The Committee's response to the interim audit
report did not address this finding.. However, in response to
other findings contained in the interim report, the Committee
submitted documentation for contribution refunds made through
9/20/89. The Audit staff used this information to determine a
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revised outstanding check amount for the Committee's contributio~

account. The Committee submitted no documentation which would
allow the Audit staff to revise the total for outstanding checks
from other Committee accounts.

Based on the available information, the Audit staf:
determined that as of 10/30/89, the total amount of outstanding
checks is S126.810.66.

It should be noted that the Audit staff reviewed
the Committee's disclosure reports for the period 7/1/89 - 9/30/E;
and identified $51,288.38 in stale-dated checks which were
replaced with other Committee checks. Should the Committee
present copies of the neqotiated replacement checks, the total
amount of outstanding checks will be revised accordingly.

Recommendation #6

The Audit staff recommends that the Commission make an
initial determination that $126,810.66 be paid to the United
States Treasury pursuant to 11 C.F.R. 9038.6.

E. Requests for Additional Information

Section 9033.1(b)(S) of Title 11 of the Code of Federal
Regula-ti'oris -state-s-;- --tn--pa-rt-,----th-at- --the---candi-da-t.-e--and--the
candidate's authorized coaaittee(sl will keep and furnish to the
Commission all documentation relating to disburseaents and
receipts including any books, records (including bank records for
all accounts), all docuaentation required by this section
including those required to be maintained under 11 c.r.R. S9033.::
and other information that the Commission may request.

In addition, Section 106.2(a)(1) states that unless
specifically exeapt, all qualified caapaign expenses made for the
purpose of influencinq the nomination of a candidate with respec~

to a particular state aust be allocated to that state and subjec:
to the state expenditure limitation.

1. Collateral Material Shipped to States

The Audit staff included in the a.aunts allocable
to the states of Iowa and New Hampshire, payments to United Parcel
Services (UPS) for shipments of campaign materials to Iowa and New
Hampshire (Iowa $1,802.19; New Hampshire $1,275.52). However, t~e

Audit staff was unable to associate the shipping costs with the
cost of the materials shipped. These shipping costs suggest tha:
the cost of these campaign materials may be allocable to state
expenditure limitations.

The Committee was provided with copies of documen~s

from the UPS vendor file which may indicate additional allocable
amounts.
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The interim audit report recommended that the
Committee provide information to permit shipping costs to be
associated with the cost of the materials shipped.

In their response to the interim audit report, the
Committee states that they find the request unreasonable. They 9:
on to say that their records do not associate material shipped
with the shipping costs and that the person responsible does not
recall the nature of the material shipped.

Finally, the response contends that the Audit staf:
has not shown any need for the information requested or that the
shipping costs cannot reasonably be explained as the consequence
of shipping the amount of campai9n materials now allocated.

The reason for the request is clear. The shipping
charges relate to Iowa and New Hampshire where the Committee has
exceeded the spending limitations. Without any record as to
material shipped, establishing with any certainty that current
allocations are adequate to explain the shipping costs is not
possible and thus the request.

It is noted that the Committee's computerized
disbursement system shows the purchase of $75,710.77 in collateral

____~at:'_~Aals.None are coded for allocation to any state. The Audit
report has included $10; ra9 .-lloftnisamount in Iowa -and--New
Hampshire, however, $4,318.90 of that amount was shipped to those
states by the vendor and therefore, no shipping charges for this
material is included in the shipping costs questioned. The
re.aining $65,521.66 in purchases of collateral materials re.ains
with no indication in the Committee's data base of any State
allocation. Similarly, the Committee's computer system under
Printing and Stationery includes $87,554810 excluding expense
reimburseaents, purchases described as office supplies, for8s
printing, and purchases from vendors where the allocation is to
the same state as the vendors' address. The amount coded or
otherwise allocated to any state is $1,648.65 leaving $85,905.45
in printing not coded to any State. The amount is coded to the
administration cost center.

Though the Audit staff can accept the Committee's
representation that they are unable to associate shipping costs
with the material shipped, the question posed by the interia audit
report remains unresolved. As a result, the Audit staff is also
unable to determine a dollar amount of any potential State
allocation. It would therefore appear that Committee records are
not adequate to allow Committee allocations to be verified.

Recommendation 17

Based on the fact that the Committee and Audit Staff agree
that there is no available documentation which could be used to
allocate the costs of the materials shipped, and the absence of
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specific regulatory requirements, the Audit Staff recommends no
further action on the matter.

2. Printing Costs Associated ~ith Postage Expenses

Similar to United Parcel Service discussed above,
the Audit staff identified payments to the United States Postal
Service which indicate that maiiings were made to Iowa and New
Hampshire. In some cases the post offices receiving the payments
were in either Iowa or New Hampshire and in other cases the post
offices were in the Washington metropolitan area. The postage
costs have been allocated to Iowa and New Hampshire. However, in
many cases the cost of the mailings cannot be associated with the
postage expense to determine if the proper allocation of printing
and other costs have been made.

At the exit conference the Committee was provided a
list showing the check number and date of the payments. These
payments total $41,284.87 for Iowa and $19,493.73 for New
Hampshire.

During the analysis of the Committee's response to
Finding II. D.6.e. (Postage) of the interim audit report, it was
noted that the postage allocation should be reduced by $11,076.45.
A_ j;i.i_l~J rE!_Q~ct_~on should be made here leaving the Iowa aaount at
$30,208.42 and the New- a-aapshi fe-- --am-chlnt- -unctran-qed--at$l't,-4-~ .-13-.---

In the interim audit report, it was recommended
that the Committee provide documentation establishing the costs
associated with these postaqe expenses and that such docuaentatior.
should contain sufficient detail to permit a determination as to
the need for allocation to a state.

In their response to the interim audit report, the
Committee states that in their opinion, the request is
unreasonable. The response goes on to say that "JKFP's expense
records do not, in most cases, relate postage expenses to the
materials sailed. Some of the post offices that received payaents
for postage were located in Iowa or New Hampshire and some vere
located in Washington, DC. Postage expenses incurred at post
offices in Iowa and New Hampshire included any number of it.as
including payment of rent, utility bills, responses to inquiries
and flyers, circulars, and letters produced by the in-house
printing and duplicating capacity of the local offices. To
require JKFP to try to reconstruct this information now fro.
non-documentary sources, long after the event, would impose a very
substantial, if not impossible, burden on the committee.

"Moreover, the Audit staff has not shown any need
for the information it has requested. It has not shown, or even
pointed to any evidence tending to show, that the amount of
printing and other costs associated with mailings that are
presently allocated to Iowa and New Hampshire, plus the ordinary
and usual business mailings of the Iowa and New Hampshire offices,
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would not justify the amount of the postage expenses the Audit
staff has now allocated to Iowa and New Hampshire.

"JKFP has reviewed the records of its alloCltion of
printing and other costs associated with mailings to Iowa and New
Hampshire, which show that the costs now allocated to those States
are fully consistent with the amount of postal expenses new
allocated by the Audit Division to Iowa and New Hampshire."

The Audit staff believes that the need for the
requested information is obvious. The postage costs relate to
mailings to Iowa and New Hampshire. The Committee has exceeded
the spending limitation in both States and as the interim audit
report recommendation states, the response should contain
sufficient detail to permit a determination as to the need for
allocation to States.

The Committee also notes that the postage paid to
Post Offices in the States may relate to mailing of items produced
in State offices as well as normal business correspondence. The
staff acknowledges that some postage may have been so used.
However, it is also noted that the Committee maintained checking
accounts in both Iowa and New Hampshire and no amounts paid for
postage from these local accounts is included in the postage costs
gu~s_tjoned. __Thou_9h_ i!"l N_e~ ~allp~~ire __ such payments aaount _to only
$106.28, in Iowa where the questioned amciu-rif- -was---Ia-ige-st-, -tffe- -
local postage expenses were $2,703.60. Also, the interim audit
report figures do not include reimburseaents to individuals in the
states for postage. In the Committee's coaputer file, under the
heading of political mail, is a reimbursement to an individual in
New Haapshire for $1,500.00.

The Audit staff also reviewed the transactions
included in the Coaaittee's computer system and coded ·political
Mail", the sa.e coding as the majority of the postage charges in
question. After deleting payments to the postaaster, expense
reimburse.ents, list rental, computer services and other expenses
which did not appear to directly relate to cost of material
mailed. the total was $444,880.68. Of this a.ount, $235,891.43
was allocated by Audit or the Committee to Iowa and New Haapshire
and $57,023.84 to all other states. Of the Iowa and New Baapshire
amount, $62,891.43 was paid for postage to various vendors other
than the post office and $45,468.69 was paid to a vendor for
various work, much of which appears to be computer services rather
than the actual preparation of material for mailin9.

The remaining $152,639.23 is not allocated to any
state. According to the Committee's computer file only $4,346.50
of this amount, is for postage. Thus, $148,292.13 in political
mail costs remain which are not associated to any state.

Also relevant to the analysis may be a portion,
$85,903.45, in printing and stationery costs not coded to any
state discussed in Section 2 above.
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Although the Audit staff can accept that in most
cases Committee records do not relate postage expense to materia:s
mailed, the queation raised in the interim audit report remains
unresolved. As a result, the Audit staff is unable to determine
the dollar amount of any potential State allocation.

Finally, the Committee states that it has reviewe:
its allocations of printin9 and other costs associated with
mailing to Iowa and New Hampshire and concludes that the
allocations to those States are fully consistent with the amount
of postal expense now allocated. However, nothing to support th:~

conclusion or any analysis was submitted with the response.

Recommendation 18

Based on the fact that the Committee and Audit Staff agree
that there is no available documentation which could be used to
allocate the costs of the materials mailed, and the absence of
specific regulatory requirements, the Audit Staff recommends no
further action on the matter.

3. Payment to Thomas Kemp

The Audit staff noted that Mr. Thomas ~e.p receive:
a payment -froa--fhe--Co..-itt-ee ---tn---the---allount of -$5-,-6-5-2.-45-- on---J-une ~,

1988. The Coaaittee presented no documentation in support of the
payment to Mr. ~e.p nor vas any portion of it allocated to either
Iowa or New Baapshire. The Audit staff noted that for a period c:
time im.ediately preceding the New Haapshire priaary, Mr. Keap
incurred Iowa and New Hampshire allocable expenses for which he
was reimbursed on June 15, 1988. Based on this information, the
Audit staff believes that the amount of $5,652.45 or a portion
thereof may be allocable to Iowa and/or New Haapshire.

In the interim audit report, the Audit staff
recommended that the Committee provide documentation in support c:
the $5,652.45 payment. In response , the Committee subaitted a
statement si9ned by the Committee Treasurer which states that the
committee received and paid an invoice from Mr. Thomas leap for
general secretarial services provided to Mr. Reap in California
with respect to campaign-related matters.

In the Audit staff's opinion the Committee had not
complied with th~ recommendation of the interim report since the
statement prOVided by the Committee was not sufficient for making
a determination as to whether any amount of the $5652.45 payment
is allocable to Iowa or New Hampshire and a copy of the invoice
referenced in the statement was not included in the response.

Therefore, on September 21, 1990 the Commission
issued a subpoena which required that the Committee provide copie~

of all records, receipts and other documentation pertaining to the
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services provided by Thomas Kemp for which he received payments O~

June 2 and 15, 1988.

In response to the subpoena, the Committee
submitted an expense report from T. P. Kemp which detaiis the
billing time spent by Thomas Kemp's secretary on the Jack Kemp for
President camDaian. The expense reoort <dated 1/27/88) covers the
the period April-198? through December 1967 and indicates that 343
hours were billed at $16.00 per hour ($5,488.00) plus $164.45 for
postage. Though a small portion of the billing indicates that it
is Iowa related and possibly allocable, the amount is immat.ri8l~

Recommendation I 9

The Audit staff recommends no further action on this matter.

4. Decoy House Real Estate

The Committee's allocations to New Hampshire include a
$250 payment to Decoy House Real Estate. According to a document
in the Committee's file, the payment was related to the rental of
a house in New Hampshire for 6 weeks at a cost of $125.00 per
week. The payment, which was subsequently voided, was dated
12/28/87. The file contained no other documentation with re9ard
to --t.he--- house. ---

Presumably, the house was to lodqe campaign workers
during the weeks preceding the New Hampshire pri••ry. If the
house was used for such purpose, the rental cost and any expenses
associated with its use (such as utilities, telephone, furniture
rental, etc.) may be allocable to New Hampshire as well as any
previously unallocated personal expenses of the caapaiqn staff
lodged there.

In the interim audit report, the Audit staff recommended
that the Co.-ittee provide information vith respect to the house
rental, including but not limited to: the tim. period the bouse
was used by the campaign, any costs associated with its use and
the number of people lodged there along with the time periods they
were lodged.

In response to the interim audit report, the Committee
submitted an affidavit prepared by the Committee Treasurer and
signed by an agent of Decoy House Real Estate which attests to the
following: 1) The agent was responsible for leasing a house to
the Committee. 2) The term of the lease agreement was six weeks
at a rate of $125 per week. 3) The Committee paid $250 for the
first two weeks and at the conclusion of that period terminated
the agreement because the house was too far away from the Campaign
Office.

In addition, the Committee states that the check making
the initial payment was subsequently voided and believed to be



-52-

Kemp/Dannemeyer Committee was provided with a schedule of the
contributions at the exit conference.

The Audit staff found evidence of neither separate account
for the deposit of contributions which were possibly excessive or
prohibited, nor a method to monitor an amount required to be kept
in RID'S accounts while the acceptability determination was being
made.

The Audit staff recommended that the Kemp/Oannemeyer
Committee submit evidence demonstrating that the remaining
contribution was not received from a corporation, or refund the
remaining corporate contribution and present evidence of the
refund (copy of the front and back of the negotiated refund
check) .

In response to the recommendation, the Committee submitted ar.
undated letter from the contributor stating that the contribution
represented his personal funds and the account on which the
contribution is drawn is not maintained or controlled by an
incorporated entity. As a result, a conflict exists between the
information submitted by the contributor and information obtained
from the Secretary of State of California.

Recommendation III

Generally, the Audit staff depends upon the inforaation
obtained froa the independent party and considers the state.ent
fro. the contributor to be a mitigating factor. However, qiven
the small nuaber and amount of the contributions in question the
Audit staff recommends no further action with regard to this
matter.

v. victory '88 - Audit Findings and Recoaaendations

Matters Referred to the Office of General Counsel

Other .atters noted during the audit have been referred to
the Comaission's Office of General Counsel.



C)

-51-

reissued. However, a copy of that check has not been located anc
may not have been issued~

In light of the information supplied and the small
amount of the payment involved, the Audit staff accepts the
Committee's explanation.

Recommendation 110

The Audit staff recommends no further action in this matter.

IV. The Kemp/Dannemeyer Committee - Audit Findings and
Recommendations

Prohibited Contributions

Under Section 441b(a) of Title 2 of the United States Code,
it is unlawful for any corporation to make a contribution or
expenditure in connection with any election at which presidentia:
and vice presidential electors or a Senator or Representative in,
or a Delegate or Resident Commissioner to, Con9ress are to be
voted for, or in connection with any primary election or politica:
convention or caucus held to select candidates for any of the
forgoing offices, or for any candidate, political coaaittee or
othe t -per-son -itnowi~ly--- to---ac-ceptorr-eee-ive-any_cQn_tributton _
prohibited by this section.

Section l03.3(b)(1) states that, contributions that present
genuine questions as to whether they were aade by corporations aay
be, within ten days of the Treasurer's receipt, either deposited
into a campaign depository or returned to the contributor. If any
such contribution is deposited, the Treasurer shall .ake his or
her best efforts to deter.ine the legality of the contribution.
If the contribution cannot be deterained to be 1e9a1, the
Treasurer shall, within thirty days of the Treasurer's reeeipt of
the contribution, refund the contribution to the contributor.

Section l03.3(b)(4) states that any contribution which
appears to be illegal and which is deposited into a caapaign
depository shall not be used for any disbursements by the
political committee until the contribution has been deterained to
be legal. The political committee must either establish a
separate account in a campaign depository for such contributions
or maintain sufficient funds to make all such refunds.

During the period audited, KID received two contributions
from two corporations totaling $750.00*/. One of the contributio~s

for $500 was refunded seven months after its receipt. The

*/ The Audit staff contacted the appropriate Secretary of
State's office to verify the corporate status of the two
entities.



BErORE THE FEDERAL ELECTION COMMISSION

In the Matter of
Congressman Jack Remp
and the Jack Kemp for
President Committee,
Final Repayment Determination

STATEMENT OF REASONS

Cn June 11, :392, ~~e :~mmlSSlon made a final determination

that Congressman Jack Kemp and the Jack Kemp for President

Committee, Inc. (the "COmmlttee a
) must repay 5103,555.03 to the

United States Treasury. This repayment represents repayment

determinations in the amount of: tl) $54,253.13, the pro rata

amount of expenditures in excess of the state expenditure

checks. Therefore, the Committee is ordered to repay this

amount within 30 days cf ~~ceipt cf this determination pursuant

to 11 C.F.R. S 9038.2(d)(Z). ~his Statement sets forth the

legal and factual basls for the Commission's determination in

accordance with 11 C.F.R. § 9038.:(c)(4).!1

I • BACKGROUND

~he Jack Kemp for ?:esldent C=mmittee (the "Committee") is

the principal campaign ccmmlt:ee cf Congressman Jack Kemp, a

candidate for the Republican presldential nomination in 1988.

On July 25, 1991, the CommlSSlon made an initial determination

1/ Throughout the Statement of ~easons, "FECA" refers to the
Federal Election Campalgn Act of :971, as amended, 2 u.s.c.
5§ 431-455, and "Matching Payment Act" refers to the
Presidential Primary Matching Payment Account Act, 26 u.s.c.
55 9031-9042.
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that the Committee repay $187,069.35 to the United States

Treasury. This repayment represented determinations in the

amount of: (1) $60,258.69 for expenditures in excess of the

state limitations; and (2) S126,810.66 for stale-dated Committee

checks. The issues relevant to the repayment determination

fi~st arose in the :nteri~ Audit Report on the :ack Kemp for

?r~sldent Ccmmit~ee, and the Kemp/Dannemeyer and Victory '98

Joint Fundraising Commlttees (the "Committees") which was

approved on August 25, 1989. Attachment 1. The Committees

responded to the Interim Audit Report on February 7, 1990.

Attachment 2.

On September 18, 1990 1 the Commission authorized the

issuance of subpoenas to the Committee and other entities

concerning possible testing the waters expenditures by Caapai9n

for Prosperity ("CFP"), and certain Coaaittee expenditures. On

October 12, 1990, counsel to the Kemp Committee and CFP

submitted motions to quash the subpoenas. The Comaission denied

the motion to quash the subpoenas on October 31, 1990. The

Off:ce of General Counsel received and forwarded to the Audit

Division the last of the responses to the subpoenas on

December 18, 1990.

The Commisslon issued the Final Audit Report on July 25,

1991. Attachment 3. The Commlttee submitted its response to
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the Final Audit Report on November 1, 1991.~/ Attachment 4.

In its response, the Committee requested the opportunity to

address the Commission in open session reqardinq the Final Audit

Report and the initial ~epayment determination. On November 21,

1991, the Commission granted the Committee's request for an oral

pr~sentat~on. Counsel :~~ ~~e Commlt~ee made an oral

presentat~~n before ~he C=mm~SSlC~ ~n ~ecember 10, 1991.

Attachment 5. The Commlt:ee submlt~ed additional information on

December 23, 1991. Attachment 6. The Commission's Audit

Divlsion submitted memoranda concerning the Committee's

responses to the Office of General Counsel on December 5, 1991,

January 8, 1992, and March 30, 1992. Attachments 7, 8, and 9.

___ I~. EXPENDITURES IN EXCESS OF THE STATB LIJIIITATIOHS

The fECA establishes state expenditure limitations for

candidates seeking the presidential no.ination who receive

public financin9_ 2 u.s.c. S 441a\b)(1){A). The Coaaission's

regulations, at 11 C.F.R. S l06.Z~ govern the allocation of

expenditures by publicly-financed primary candidates to

particular states. Generally, expenditures incurred by a

~andidate's authorized ccmmit~ee f~r the purpose of influencing

the nomination of that ~andldate with respect to a particular

state must be allocated to that state on a reasonable basis.

11 C.F.R. S l06.2(a)(1).

2/ On August 21, 1991, the C~mmlSSlon granted the
Committees an extension of tl~e until October 15, 1991 to
respond to the inltial repayment determination. The
Comm1ssion granted a second ex~enSlon of time, until
November 1, 1991, to the Commlttees on October 17, 1991.
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The Final Audit Report included a number of findinqs

concerninq the allocation of expenditures to the Committee'.

Iowa and New Hampshire state expenditure limitations. The Iowa

state expenditure limitation for the 1988 election was

$775,217.60 and the New Hampshire state expenditure limitation

~as S461,JOC. ~he C~mml:tee ex=eeded its r~wa state expenditure

:i~ltaticn by Sl:~,580.:5 and ~ts ~ew Hampshlre state

expenditure limitation by $73,920430. The Commlttee's repayment

ratio for non-qualified campaign expenses is 31.9502\.

Therefore, the Commission made an initial determination that the

Committee must repay $60,258.69, a pro rata portion of

$188,600.35, the total amount of expenditures in excess of the

state limitations. 26 u.s.c. S 9038(b){2) and 11 C.F.R.

§ 9038.2(b)(2).

The Committee contests the allocation of the following

ca~e90ries of expenses to the state expenditure limitations:

tl~ apparent Sl,OOO mathematical overstatement; (2l media

allocations and refunds; (3) travel expenses - press

:eimbursements: (4) American Express: (5) voter contact

services: (El postage; fil polling; (8) refunds and rebates; and

;9) testing the waters expenditures.

A. MATHEMATICAL OVERSTATEMENT

The Committee states that ~he Final Audit Report includes a

$1,000 mathematical overstatement of the total amount allocable

~o the New Hampshire state expenditure limltation. The

Commlssion notes that the Final Audit Report contains a

typographical error on page 43. The total figure in the column
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labeled ~Audit Staff's Allocation" should be $534,920.30, rather

than $535,920.30. While the printed total was incorrect, the

correct amount was used to calculate the amount in excess of the

limltatioo, 573,920.30. Attachment 1, page 1. Therefore, no

adjustment is necessary.

B. MEDIA ALLOCATION AND REFUNDS

The C=mmlt:ee lncurred ex~enses related to radio time on 2:

radio stations allocable t~ the New Hampshire-state expenditure

li~itation. In response t~ the Final Audit Report, the

C~mmittee proposes a $1,499.53 reduction in the allocation of

radio time to New Hampshire. The Committee's reduction is based

on allocations calculated ~ith percentages for New Hampshire

___ ~~y~_ra9_e_ taken from the Arbi t :-on 1989 Edi tion of Radio County

Coverage Reference Report (1989 Edition), which contains data

collected for 1988. This publication breaks down the listening

audience of particular stations by county and makes it possible

to determine the percentage cf listeners who reside in a

particular state. The Cc~mlttee's allocation of expenses for 12

of the radio stations dif~ers from the Commission's Audit

staff's allocation. The Commlttee used larger percentages for

five stations, and smaller percentages for the remaining seven

stations. In part, the allocatlons differ because the Audit

staff used the 1987 edition, the edition available when the

radio buys ~ere made, to allocate radio time. Moreover, the

Commlttee ~as unable to f:nd percentages listed for one AM

station, and used data fr=~ a sister FM station. According to
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an Arbitron representative, data on AM and FM stations differs

because station coverage differs.

The Commission concludes that the Committee's use of the

1989 edition is inappropriate. The data for this edition had

not been compiled when the radio time was purchased. The

t:~e ~ased en the i~d~st:1 da~a ~h::h was avallable when the

ti~e ~as purchased. ~oreover, it does not appear that the

Committee consistently used the 1989 edition to allocate radio

time 1n all states, because It has not proposed any change to

the allocation of radio time in Iowa. In addition, AM and FM

data are not interchangeable, and thus, the Committee's use of

fK---s-tation da_ta_ to_ c_alculJlte t}'1~ a~location percent~_9_e for an AM

station is unacceptable. Therefore, the Commission has not

revlsed the allocation of ~ew Hampshire radio time.

c. TRAVEL EXPENSES - PRESS REIMBURSEREHTS

In response to the Final Audit Report, the Committee

contends that the New Hampshi:e allocations should be adjusted

to account for press reimbursements to the Committee for ground

transportation. box lunches and telephone service which the

Commlttee provided to the press Nne traveled with the

candidate.3/ The Committee cilled the press 150\ of a first

il To support its argument, :he :=mmlttee submitted
Commlttee generated schedules of p~ess reimbursements
recelved that detall the dates, ~r:oinatiens, destinations,
and amounts billed for each t~:p :eg. The trips are
categoclzed as intrastate ar :~terstate. The Committee also
submltted copies of involces to ~ews agencies and checks
received.
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class ticket, which it contends did not exceed the pro rata

share of the actual cost, and assigned two thirds of that amount

to the cost of the flight, and one third to ground

transportatIon costs~ The Committee contends that it incurred

one half of its ground related costs at the point of departure,

and the ~the: hal: at t~e ~~:~~ ~f ~rrival~ The Committee

calculated that "for each one ~cur :eg !or ~hich reimbursement

had been received, 16~S\ per tour leg should ce deductible from

the allocable expenditures." Attachment 4, page 2. Therefore,

the Committee deduc:ed 33\ of all press reimbursements for

intrastate flights and 16.5\ for all interstate flights relating

to Iowa and New Hampshire, resulting in a reduction of $3,772.25

allocable to New Hampshire. The Committee's proposed reduction

is a new argument. The allocation of media transportation costs

to the state expenditure limitations was not at issue in the

Interim and Final Audit Reports.

The Commission rejects the Committee's proposed allocation

of these expenditures. The Committee has not documented which

specific expenditures in Iowa and ~ev Hampshire were related to

media travel, but bases its calc~lations on percentages of the

amount charged to the media. There is no factual basis for the

Commlttee'S proposed allocatlcn percentages. Koreover, it is

doubtful whether any of the amount charged to the media has been

allocated to the state expenditure limitations. Transportation

and services made available to ~edia personnel are generally

exempt from allocation to the state expenditure limitations. 11
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C.F.R. S l06.2(c). Based on the available documentation, the

Audit staff is unable to accurately allocate the media

transportation costs to the state expenditure limitations.

Since the Committee has provlded no documentation to support

this deduction, the allocation of these expenditures remains

unchanged.

D. .~ERlCAN EXPRESS

The Committee original:y allocated Ameriean Express charges

of 53,489.38 to Iowa and $8,423.14 to New Hampshire. In the

Interim Audit Report, the Audit Division accepted the

CommIttee'S allocation for ~ew Hampshire and increased the Iowa

allocation by S513 to $4,002.38. In response to the Interim

Audit Report, the Committee argued that the amount allocable to

Iowa should be reduced t~ $1,564.50 and that the amount

allocable to New Hampshire should be reduced to $610. Bowever,

the Audit Division's allocation of these expenditures re.ained

the same in the Final Audit ~eport as it had been in the Interim

Audit Report. In response to the Final Audit Report, the

CommIttee again :evises its allocations and proposes reducin9

the figures to 51,570.87 in Iowa and $763.60 in New Haapshire,

based on charges for travel and subsistence expenses for the

candidate and his traveling companlons. The Committee contends

that these persons did not :emaln in Iowa or New Hampshire for

five or more consecutive days. The Committee submitted

documentation including credit card receipts, hotel bills, and

the candidate'S itinerary. :he documentation reveals that the

candidate did not remain in the states for five or more days.
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Therefore. the Commission has reduced the amount of American

Express charges allocated to Iowa to $3,974.18, and to New

Haapshire to 55,242.68. The Commission made no further

reductions to the allocable amounts because the documentation

indicated that members of the candidate's traveling party

re~ained in the states ~~r fi~e =r ~ore =cnsecutive days~

E. VOTER CONTACT SERVICES - ANNE STONE' ASSOCIATES

the Committee engaged Anne Stone & Associates ("ASA") to do

direct mailing services. The Committee originally allocated

S57,150.57 in payments to ASA to Iowa and $37,599.44 to New

Hampshire. In the Interim Audit Report, the Audit staff

allocated additional amounts for payments to ASA totaling

___ $_~~._895~87 in 19wa and ~41,610.12 in New Hampshir_e, inc~u~!nCJ a

$2.500 cancellation fee. In its response to the Interia Audit

Report, the Committee contended that certain expenditures were

exempt fro. allocation as fundraising. and that the cancellation

fee was not allocable to the state expenditure liaitations.

Based on the Committee's response, the Audit staff revised

the allocations in the Final ~udit Report to 559,861.55 for Iowa

and $38,982.90 for New Hampshire. However, the Audit staff

rejected the Commlttee'S argument that the cost of two direct

mail pieces entitled "Differences" sent to Iowa and New

Hampshire were exempt fundraislng expenses. The Audit staff

noted that the Commlttee did not submlt a copy of the

"Differences" pieces or other documentation of a fundraising

message. Moreover, the order ~ate of the New Hampshire piece

was within 28 days prior to the ~ew Hampshire primary and, thus,
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it could not be exe.pted as a fundraisin9 expense. 11 C.P.R.

SlOO.8(b)(21)(iii). The Audit staff also included the

cancellation fee as an allocable expenditure.

In response to the Final Audit Report, the Committee

proposes a deduction of 52,666.44 from the New Hampshire state

expenditure liml~ation and 54,316.03 from the Iewa allocation.

based on the cancellation !ee and the two "Differences" pieces.

The Committee contends that the packages entitled ~Differences"

~ere exempt fundraising appeals. The Committee states that its

"Final Blue Book ~aillng Report", which reflects the results of

direct mail fundraising, lists the "Differences" packages, and

the quantities listed match the amount in the invoices for the

"Oi ffe rences It pieces. At tachment 4, page 4. The Coaai ttee

contends that the Audit staff has relied on invoice dates rather

than the dates that the orders ~ere placed or the .ailings

occurred. The mailings occurred on "Oecember 4, 7, and 15, 1987

and January 3, 1987 (sic) which are more than 28 days before the

~ew Hampshire Pri~ary and, thus, the costs of the .ailings fall

~ithin the fundralsing exemption." Id. The Co.-ittee further

contends that the postage expenses associated with the aailings

should not be allocable to the states. On December 23, 1991,

the Commlttee 5ubmltted a sample of one of the three

"Oifferences" pieces. The letter contains an explicit

fundraising solicltation: "! need your help~. Please send

your check today for whatever you feel you can afford." The

Committee contends that "all three mallings were similar in
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nature and were fundraising solicitations.-

Based on the documentation submitted by

Attachaent 6,

the Comaittee, the

Commission has reduced the allocation of expenditures to Iowa by

52,620.38. The "Differences" piece contains an overt

fundralsing solicltation, and ~he order date for the piece,

~ecember :3, 1987, ~as more t~an 28 days before the Iowa caucus.

11 C.F.R. S lOO.8(b}(21). However, the Commission has not

reduced the allocation of expenditures to New Hampshire. While

the "Differences rt piece was fundraising in nature, the invoices

indicate a "Date of Order", of January 25, 1988, within 28 days

of the New Hampshire primary. There is insufficient

documentation to establish when the pieces were actually sailed

in New Hampshire. While mailing dates listed in -tjie- Cc.\I••lttei~js-

"Final Blue Book Mailing Report" conflict with the order date on

the invoice, the Committee has provided no documentation to

support its assertion that the "Final Blue Book Mailing Report"

accurately reflects the mal ling dates.

Moreover, the Commission does not accept the Coaaittee's

contention that the cancellatlon fee is not allocable to the

state expenditure limitations. The original order vas made to

influence the Iowa and New Hampshire prlmaries and all

associated costs are allocable to the state expenditure

limitations. The cancellation fee is a cost incurred in

connection with the Commlttee's agreement with ASA. As such, it

is also allocable to the state limltations. The Commission has

not revised the allocation ot ~his amount.
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r. POSTAGE

The Committee did not contest the allocation of postage

expenditures totaling $53,25i.35 to Iowa and $20,455.73 to New

Hampshire in its response to the Interim Audit report. However,

in response to the Final Audit Report, the Committee proposes a

51,578.68 reduction in t~e all~cation of postage expenditures to

I~wa. The Committee contends that certain postage expenses were

entirely or partially unrelated to Iowa, and that no checks

exist to prove that other postage expenses were incurred. The

Committee submitted additional documentation concerning the

postage expenditures, including a listing of checks paid to the

United States Postmaster. Based on its review of the

documentation submitted by the Committee, the Commission has

revised the postage allocation for Iowa to $41,538.42, a

reduction of $936.20.

G. POLLING

The Final Audit Report allocated pollin9 expenditures paid

~o Tarrance and Associates totaling $16,390.24 to the New

Hampshire state expenditure limitations, includin9 a $4,500

payment for ~hich no documentation was available. Since

documentation for the payment had not been provided, the

Commission's Audit staff based the allocation on the date of the

payment and the fact that most of the other invoices to the firm

were related to Io~a or ~ew Hampshire. In response to the Final

Audit Report, the Committee submitted an invoice which indicates

that the payment ~as for a sur~ey conducted in South Carolina.

Therefore, the Commlssion has reduced the amount of Tarrance and
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Associates expenditures alloeable to the New Hampshire state

expenditure liaitation to $11,890.24.

R. REFUNDS AND REBATES

The Final Audit Report included credits for refunds

totaling $1,140.18 in New Hampshire and $3,746.46 in Iowa. In

response to the Final Audit Report. the Committee proposes

credits for refunds totaling 55,738.51 in New Hampshire and

$10,995.95 in Iowa. The Committee submitted copies of refund

checks and documentation such as invoices. The Commission's

Audit staff reviewed the refunds and concluded that certain

refunds proposed by the Committee related to expenditures which

had not been allocated to the state expenditure limitations, and

~ th~~~_ ~~he~_Co!Dmi~ttee sub~i tted _inadeq~ate docullentation to support

other refunds. Based upon this review, the Commission has

credited $5,651.65 for the remaining refunds to the Iova state

expenditure limitation and $1,303.35 to the New Ha.pshire state

expenditure limitation.

I. TESTING THI WATERS ACTIVITIES

Campaign for Prosperity ("CFP"), a leadership PAC

associated with Congressman Jack Kemp, made testing the waters

expenditures on behalf of his presldential campaign. The Final

Audit Report analyzed CFP expenditures based on the Commission's

audit of CFPil, Audit staff reVlew of CFP disclosure reports, and

documentation submitted in response to Commission subpoenas

4/ The Commlssion conducted an audit of CFP pursuant to 2
u.S.C. § 438(b), which covered the period from January 1,
1987 to June 1, 1988.
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issued to CFP and the Committee that requested cr, 1986 records

related to towa and New Hampshire. In the Final Audit Report,

the Commission concluded that certain CFP activities in Iowa and

New Hampshire appear to be connected to Congressman Kemp's

prospective presidential bid.~/ These activities included travel

by CFP staff and Congressman Kemp to Iowa and New Hampshire

where the itineraries provide eVldence of a possible testing the

~aters purpose. Congressman Kemp appears to have campaigned

primarily on his own behalf during these trips rather than on

behalf of other candidates or the Republican party.

In particular, the Commission concluded that a trip by the

candidate to Des Moines on November 2S, 1986, to meet with farm

____~n_g_ business ~_ssociations ·Afas a testing the waters caapaign

trip. During this trip, the candidate was interviewed by the

Des Moines Register, ~CCI TV/Radio, WHO Radio, the Iowa

~ewspaper Association, and Tribune Radio Network which has 40

affiliates in 5 states. He also attended a ~JK rally-dinner",

and an Iowa Resources PAC luncheon. The Commission considered a

number of factors in making its determination, including the

fact that: the trip was close to the beqinninq of Congress.an

Kemp's presidential campalgni the ltinerary is indistinguishable

from a presidential campalgn trip, as it included a number of

interviews and a rally; the trip was after the general election;

~I It should be noted that the Presidential Committee
reports its initial actiVity as beginning on November 24,
1986.
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and the events do not appear to be primarily related to

campai9nin9 for Iova candidates or the Republican party.

t, addition~ the Commission concluded that the candidate's

trip to New Hampshire in September, 1986 was also a testinq the

waters trip. The trip itinerary indicates that the cnndidate

attended local Republican party functions l including a Cheshire

county Republican Women's Club dinner. Ourin9 the trip, the

candidate was interviewed by at least three radio stations,

scheduled press availability at the hotel, and met ~ith

reporters from Time and the New York Times en route to the

airport. A briefing memorandum attached to the itinerary notes

that the ftBush people" tried to cancel the Cheshire County

R~public~n w~~~n's ClubOinner_ because it featured "a candidate

for 1988" and showed "favoritism in a primary." Attacbaent 10,

page 1. The same memorandua notes, with re9ard to another event

on the itinerary, "(mJost of the people in the rooa are

uncommitted for 1988 and will be payinq a great deal of

attention to what you will be saying." td. The meaorandua

further informs the candidate that the attendees at the Sullivan

County Republican Luncheon would be attending a Bush event two

days later, and he should be aware that his "presentation will

make a strong impression, and wlll still be fresh in their minds

when they see the Vice-PreSldent on Sunday." Attachment 10,

page 3.

The Commlssion concluded that although this trip occurred

before the general election, it appears to be campaign actiVity

on behalf of Congressman Kemp rather than campaigning for the
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Republican party or New Ha.pshire candidates. The fact that the

events on the itinerary for the trip are described in the

briefing me.orandum in comparison to activity by the "Bush

people" is evidence that the trip was testing the waters

campaigning. Moreover, the events include a number of

interviews ~hich appear to be intended to benefit Congressman

Kemp'S presidential campaign.

On November 10, 1986, the candidate traveled to Manchester,

New Hampshire to address the state bar association on the

subject of tax reform, and to hold a press conference. The

Commission concluded that this trip appears to be testing the

waters because of its proximity to the beginning of Comaittee

~~t1v~~ies in November, 1986. The trip occurred after the
c

'-""'.

general election, and does not appear to be related to caapaign

activity on behalf of the Republican party or New Heapshire

candidates.

The Commission considered these testing the vaters

expenditures, totaling $2,498.26, to be in-kind contributions by

CFP to the Committee which are allocable to the Iowa and Nev

Hampshire state expenditure limitations and subject to repayaent

under 26 u.s.c. S 9038(b)(2l. Thus, the Final Audit Report

allocated testing the waters expenditures by CFP totaling

5688.20 to the Iowa state expenditure limitation, and $1,093.56

to the New Hampshire state expenditure limitation.

In its response to the Final Audit Report, the oral

presentation, and supplemental response, the Committee contends

that the CFP expenditures ~ere not testing the waters
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expenditures. The Committee states that in the audit of the

Dole for President Co••ittee, the Comaission ~refused to find

testing-the-vaters activity except in limited situations whore

clear statements or evidence relatinq to Senator Dole's

presidential campaiqn purposes existed ... which demonstrated

that Senator Dole was publicly explorin9 his potential

candidacy." Attachment 4, pages 7-8. The Committee maintains

that in the Dole audit, the Commission ftrej~cted a standard

based upon the occurrence or timing of appearances, and instead

required substantial evidence that the individual held himself

or herself out to the public as a potential candidate."

Attachment S, page 7.

The Committee believes that the Commission should consider

only actions and speeches, rather than tiaing, aotive, or the

totality of the circumstances surroundinq an event to deter.ine

whether the event was testinq the waters. The Co..ittee asserts

that the Co••ission should not "attempt to define whether or not

the individual has made an appearance for one purpose or another

as long as the appearance is in itself neutral, and •.• does not

make a statement on candidacy or a solicitation." Attachment 5,

page 40.

The Com.ittee further argues that the evidence supporting a

testing the waters finding here ~as less substantial than the

evidence of testing the waters In the Dole audit. For the

November 25, 1986 trip to Des Moines, Iowa, they state that

Congressman Kemp had a rally ~ith will Lynch who "had been a

Republican candidate for state representative in the 1986
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election."!1 Attachment 4, page 10. The Committee contends that

there is no indication in the itinerary for the trip that the

candidate made references to his potential candidacy or

solicited funds for his future campaign during scheduled

interviews and events. Similarly, the Committee asserts that

there is no evidence that t~e candidate made public statements

concerning his candldacy cr engaged in fundraisinq "or any other

activities clearly deslgned to explore his candidacy" during his

trip to Manchester~ New Hampshire on ~ovember 10, 1986. Id.

Moreover, the Committee contends that the September trip to

New Hampshire was not testing the waters. The Co••ittee

emphasizes that the brlefinq memorandum states that the

~r~~ident of the Cheshire County RepUblican Woaen's Club stated

that Congressman Kemp was not a candidate and was only tryin9 to

assist the club in raising money. The Co••ittee argue. that

there is no indication that the candidate's speeches at any of

the events durinq this trip included references to his potential

candidacy or solicited funds for his future caapai9n. The

Commlttee submits that ttreferences in the meaorandua to

then-Vice President Bush having a bar-b-que and to Secretary

Kemp's presentation maKing a strong impression are meanin91ess

'¥lthout clear, objectlve and compelling evidence that Secretary

6/ In its supplemental response of December 23, 1991, the
Committee provided a statement by Will Lynch declarin9 that
he had been the Republican candidate, and that Congressman
Kemp attended a debt retirement dinner.
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Kemp and crp expressly and publicly explored his potential

candidacy at these events." Attachment 4, page 12.

In support of its arguments, the Committee provided a

st~tement by the candidate's former press secretary that

Congressman Kemp did not give formal prepared speeches at press

aV!llabilities during these ~rl~s, ~ut rather ans~ered

questions, and that the events in the September trip to New

Hampshire were Republican fundralsing events .. Attachment 6,

page 2. Moreover, the Committee asserts that between September

and December 1986, the candidate attended and spoke at events in

California, North Carolina, Illinois, Arizona, Alabama, Georgia,

Michigan, Florida, Texas, and South Carolina, in addition to the

Finally, the Committee contends that the Co..ission should

require clear proof of a testing the waters purpose because a

testing the waters finding n may come dangerously close to

encroaching upon the First Amendment right to free speech. The

Commission must be careful to provide clear, definite and

objective standards to avoid chilling protected political

speech." Attachment 4, page 9. ay concluding that CFP's

actlvities ~ere testing the waters, the Commission would violate

the First Amendment because "the Commission's test is

unconstitutionally vague and violates the due process guaranteed

by the First and Fifth Amendments." Id.

The Commlssion has previously considered similar issues

related to testing the waters expenses paid by a committee other

than a candidate's authorlzed commlttee in two AdVisory Opinions
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(ftAO"), AO 1985-40 and AO 1986-6. In AO 1985-40, the Co••i,ston

concluded that expenses paid by a political com.ittee for an

individual considerinq whether to become a candidate would b.

considered testing the waters expenses if such activities

related to the potential candidacy and that individual

subsequently became a candidate. :~ determining whether certain

~xpenditures would be considered ~es:ing the waters, the

Commission looked to the purpose of the expenditures. In

contrast, in AO 1986-6, the Commission concluded that a

multi-candidate committee could pay an individual's expenses

related to various activities to promote the Republican patty

and to solicit funds, provided that references to that

- -indiv-idual'--s po~tential candidacy _were incid~n_tal~_t9 _~~~ events

and activities conducted by the multi-candidate co.-ittee. The

opinion distinguishes PAC events ~hich include only incidental

contacts and incidental remarks ~bout an individual·s potential

candidacy, such as those in response to questions, fro. caapaiqn

activity on behalf of a potential candidate.

Similarly, in the audit of Dole for President, the

Commission examined each event :or evidence of a testing the

~aters purpose. The Commission concluded that certain events

~ere apparently related to Senator Dole's prospective

presidential campaign. The focus of the Commission's discussion

~as on the distinction between party building efforts by a

prominent party figure and testing the waters activity. Factors

the Commission considered in reaching its conclusion included:

the timing of events in relation to the beginning of
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presidential committee activity; the timing of events in

relation to elections; evidence of campai9ninq for other federal

candidates involved in elections in the states or for the party

generally; and statements made in briefing memoranda and

speeches. Dole for President Inc., Statement of Reasons,

approved February 6, 1992.

The C~mmissicn is not persuaded by the Committee'S

arguments. The Commission examined a number 6f CFP expenditures

and concluded that there was sufficient evidence of testing the

waters activity in only the three trips still at issue. The

available evidence is sufficient to indicate that the three

trips were related to the candidate's prospective campai9n, and

events close to the start of Committee activities, the dearth of

campaign activity for local candidatesll, the statements in the

briefing meaorandum, and the type of events and interviews

involved in these trips are evidence of testin9 the waters

activity. To counter this conclusion, the Committee could have

prOVided documentation of the text of speeches or the content of

7/ The Committee's assertion that Will Lynch had been a
1986 Republican candidate and that the rally was a debt
retirement dinner is not determinative. A rally with a
person who once was a candidate is significantly different
from campaigning for a person who is currently a candidate.
While a rally with a current local candidate may be construed
as campaign activity on his or her behalf, a rally after the
election with a former candidate, even if it raised funds to
retire the local candidate's debts, benefited Congressman
Kemp, by giving him a forum with the former candidate's
supporters. Moreover, this is only one of a number of
apparent testing the waters activities during the
November 25, 1986 trip.
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interviews. Since it has not done so, there is no evidence to

support its arguaent.

The Commission's conclusion is consistent with the

precedents of the Dole audit and Advisory Opinions. The

Committee misinterprets the Commission's decision in the Dole

audit. The Commission considered several factors including the

timing of appearances in determlnl~g which events were testinq

the waters in that case. Moreover, the evidence in the Dole

audit ~as similar to the evidence of testing the waters activity

here.

The Committee apparently believes that the Commission

should never find that an event ~as testing the waters activity

unless there is evidence that a prospective candidate made a

public statement of potential candidacy at the event. Hovever,

in cases where, as here, there is no available evidence

concerning public statements of potential candidacy, the

Commission will consider evidence of the types of events, the

timing of events, and the apparent purpose of events to support

a conclusion that testing the waters activity occurred. The

Committee's proposed rule requires evidence which is not readily

available to the Commission. ~oreover, an unequivocal statement

of candidacy arguably goes beyond testing the waters activity.

The Committee's constltutional argument is equally flawed.

The Commission considered a number of factors in determining

.hich CFP expenditures were testing the waters. It is possible

that other CFP expenditures were related to the candidate's

prospective presidential campalgn, but the Commission included
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only those expenditures where docuaentation provided a clear

indication that the trips were related to testing the waters

activity. The Commission's regulations and previous decisions

in Advisory Opinions and audits provide "clear, definite and

objective standards to avoid chilling protected political

speech." Attachment 4, page 9. The Commission's decision is

consistent with the standards delineated in its regulations,

Advisory Opinions, and other audit matters.

Therefore, the testing the waters expenditures remain

allocable to the Committee's state expenditure limitations and

subject to repayment as excessive expenditures. Moreover, the

expenditures by CFP were in-kind contributions. See AO 1985-40:

MUll -213-3 L The_CoDUai s_si on' _5_ regulations provide t~_at _~es_~i~~ ~_~~

waters expenditures are qualified caapaiqn expenses that count

aqainst the state and overall expenditure li.itationa if the

individual on whose behalf the testin9 the waters expenditures

are made subsequently becomes a candidate. 11 e.l.R.

5S 9034.4(a){2); l06.2(a){2); See 11 c.r.R. SS 100.7(b)(1);

lOO.8{b){1). The in-kind contributions froa cr, to the le.p

campaign were expenditures equlvalent to expenditures by the

Committee itself. 11 C.F.R. SlOO.7(a)(1); lOO.8{a)(1)i l09.1(c).

J. rIVE DAY RULE

In addition to the expenditures contested by the Committee,

the Commission has adjusted the amounts allocable to the Iowa

state expenditure limitation to confora with the Commission's

application of the five day rule In the audit of another 1988

campaign. See Attachment 9. ~he Commission has excluded
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$3,967.75 for national staff travel and $1,78"1.42 for national

staff payroll from the Iowa state expenditure 11.itation for

expenditures related to the travel and salaries of three

individuals who spent periods of time in omaha, Nebraska in

connection with the candidate's Iowa campaign. The individuals'

presence in Iowa with respect to the five-day rule were not

established. Consequently, these expenditures are not allocable

to the Iowa state expenditure limitation.

III. STALE-DATED CHECKS

Section 9038.6 of the Commission's re9u1ations provides

that if a committee has outstanding checks that have not been

cashed, the committee should inform the Coaaission of its

~~ _~"eJJ~orts to loca te and encourage the payees to cash the

outstanding checks, and submit a check for the total .aount of

the outstanding checks made payable to the United Stat••

Treasury.

The Committee had outstandin9 checks as of February 28,

1989, totaling $76.284.78. The Interim Audit Report reco...nded

that the Committee provide evidence that the checks are not

outstanding, or attempt to locate the payees and encourage thea

to cash the checks. The Committee did not address this finding

in its response to the Interim Audit Reporti however, the

Committee submitted documentation in response to other findings

including copies of negotiated refund checks. Based on this

information and a review of the Committee's disclosure reports,
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the Co.mission determined that the total amount of outstanding

checks as of October 30, 1989 was $126,810.66. Therefore, the

Commission made an initial determination that the Committee pay

$126,810.66 to the United States Treasury pursuant to 11 C.F.R.

S 9038.6.

In response to the Final Audit Report, the Committee states

that according to its records, $80,571.88 in outstanding

contribution checks have been resolved. The Committee provided

documentation concerning the outstanding checKs in its response

to the Final Audit Report. The Committee did not include checKs

drawn on its operating account, which total $15,555.90, in its

figures. On December 23, 1991, the Committee submitted

additional-docullentati_on <;on~erninq $9,096.88 in checks fro. its

operating account.

The Co••ission has reviewed the docuaentation submitted by

the Comaittee and has reduced the repayment by $68,411.88, for

checks written on the contribution account, and $9,096.88, for

checks written on the operatinq account. The docuaentation

provided by the Committee was not sufficient to reduce the

repayment for the remaining amount of outstandin9 checks.

Therefore, the Commission has made a final determination that

the Committee must pay $49,301.90 to the United States Treasury

for the checks which remain outstanding.
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v. rINAL RBPAYJIIEtrf DETS"'INATION

Therefore, the Commission bas made a final determination

pursuant to 11 C.F.R. S 9038(c)(4) that for the foregoing

reasons Congressman Jack Kemp and the Jack Kemp for President

Committee must repay $103,555.03 to the United States Treasury.

ATTACHMENTS

1. Interim Audit Report, approved August 25, 1991 (portions
omitted) .

2. Committee's Response to Interim Audit Report, Appendices
omitted (February i, 1990, portions omittedle

3. Final Audit Report, approved by the Commission July 25, 1991~

4. Committee's Response to the Final Audit Report and initial
repayment deteraination dated November 1, 1991.

Tr_aJ'\$_cr;~p_t__~~_qral Presentation before the COlUlission on
Oeceaber 10 t 1991 ~ --- -

6 ..

7.

8.

9 •

10.

Committee's Supplemental Response dated Deceaber 23, 1991.

Memorandum fro. the Audit Division dated December 5. 1991.

Memorandum froll the Audit Division dated January 8, 1992.

Kemorandua fro. the Audit Division dated March 30, 1992.

Briefing Keaorandua dated September 18, 1986.



FEDERAL ELECTION COJ\;1MISSION
~8WOO.44.68.

November 6, 1992

MEMORANDUM

TO:

THROUGH:

FROM:

SUBJECT:

THE COMMISS~O5
JOHN C. SUR A '
STAFF DIRE ~

CO~:iTI ~ -ArROBERT J~ ~.I"\ ;,r------
ASSISTANT STAFF DIRECTOR
AUDIT DIVISrjoN

I

REPAYMENT at $103,555.03 RECEIVED FROM THE
JAC~ KEMP FOR PRESIDENT COMMITTEE

r,...... This inforaational memorandum is to advise you of a
repayment check in the amount of $103,555.03 received fro. the
Jack le.p for President Coaaittee. The check represents full
payment as requested in the final repayaent deteraination.

Copies of the Committee's acco.panying letter, the
repayaent check, and receipt showin9 delivery to the Treasury
are attached.

If you have any questions concernin9 this matter, please
contact Ray Lisi at 219-3720.

Attach.ents as stated



la-CO NlN£T£ENTM STAE£T. N. W

WASl-HNGTON. O. C. 20038-2430

20~·eel·3.00

... O~N"'; CUF"ry

~:2' eel' 3938

October

~s. Delanie D. Painte=
Federal Election Cc~~issicn

999 E St:eet, N.~., #657
Washington, D.C. 20463

Re: ~ack Ke~~ :c= Pres~Oent Co~~it;ee Aud~:

Dear Ms. Painter:

e"\,"'! ....c~£
'tt'N veJllo<

-"',,";l.e£:_::>-· ..
... -:.""IIOc ....

I enclose a cashier's check in the amount of
$103,555.03, representing full satisfaction of the Comrnissionts
·repay-;r.ent: determinat~ion· in-·t-he··· above-.re-ferenced--.matter--..---

If you have any additionalAlUestions, please give me a
;;y, call.

, "., ....
~'_. ~.~

John: J. Duff'v"\ \ ..

E:1clcsure

~53.Z00205E



FEDERAL ELECTION COf'Afv1rSSION
\\ -'Stit~CTO~ 0 <. '?\)4b \

RECEIPT FROM THE
UNITED STATES DEPARTMENT OF TREASURY

FOR A REPAYMENT OF
1988 PRESIDENTIAL PRIMARY KATCHING FUNDS

November 5, 1992

Received on November 5, 1992, from the federal Election
Commission (by hand delivery) a cashier's check (#03950477)
drawn on the Signet Bank in the amount of $103,555.03. The
check represents a full repayment from the Jack Kemp for
President Committee as requested in the final repayment
determination in the final audit report.

Pursuant to 26 u. s. C. §9038(d), this check should be
deposited into the Matching Payment Account.

Jack Kemp for President Committee
Amount of Repayment: $103,555.03

Presented by

Federal Election Commission

Received by

.--...... ~-. 1"\ c.;
'~ 2. r' I I , , I
~ .... , '/!:o --.- 'loA ¢t....l 4 "..........-;

':\ . r the .
. United States Treasury

"'C\VSCN \C' O_c_:_'-'_--t:"_:'_- _ 03950477...,,-c _

/

CASHIER'S CHECK

PAY TO ~~
ORDER C; *_*_,*,__:_.2_"._~_.E._..\_s_:........_:-_~·._:_·E_?_:u_~_":-'_;.,.-...._.::.._.;_:_*_*_* _

ct
-.tv

He: :ack Kemp fc~ Pres:~~~·

JIG~T' B~~VK

II' 0 j G50 ~ 7 7 nl I: 0 5 500 it g 0 21:




