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AIRENS (continuing): staff is supposed to do, I don't know what
it is. And I think for us to fool around with the figures or let
this Committee fool around with the figures to allocate that
advance staff personnel at this stage of the game, that is making
a mockery of the whole enforcement of public financing.

REICHEE: I have trouble, legal, with the position you take on
this because it seems to me that if you have someone from
national headquarters traveling around with national press, fine,
that should be allocated to the national campaign very clearly.
If on the other hand you have an advance man, an advance woman
who is in the state, by definition, ministering to the needs of
the National Press is part of what they do in that state, is part
of the campaign, why should it make any difference whether you as
an advance person are ministering to the needs of, let's say in
New Hampshire, a New Bampshire reporter as opposed to a
Massachusetts reporter or someone from Washington, D.C. You
start trying to draw that type of distinction, and I think we are
in worse trouble than we are in right now. "And I'm not
suggesting that this is perfect, but I do think that this is
perhaps a valid distinction to be drawn and one way in which we
can break it down.

HARRIS: 1I'd like the comments of legal and accounting on
Commissioner Reiche's suggestion.

STEELE: The only reason I did not comment was, we covered it
before. You have, it seems to me you have a question here of
what you're going to, clearly under your regulations it seems to
me that vou've made a distinction between things that relate to
your national campaign and things that relate to the state

campaign.
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STEELE (continuing): So the question becomes what are you going
to force the committees to allocate to the state-by-state
limitations. It seems to me that you have difficult problems
there to begin with, you have here what it would seem to me toc be
a not encompassed, 1 agree by the letter sent out before but it
seems to me that the necessity in that letter for trying to
phrase in a general statement what the Commission was where the
Commission was drawing the line, suggested that you didn't have
to allocate those things that relate to your national campaign.
So you have in my mind a question of whether you are going to say
to the campaigns, "look servicing the National Press coming into
a particular state to cover the campaign in a particular state is
something that we feel is not at all attributable to national
campaign, it's attributable to your local campaign; and we're
going to enforce the state-by-state allocations, we are going to
enforce it to the extent of saying that any servicing of the

National Press is allocable to the state in which you are doing

that servicing." It seems to me that that really is a policy

question. It seems to me that I would come out on the other side
first of all saying that the state-by-state allocations have
caused tremendous difficulty anyway, that you have drawn this
distinction and that yes, obviously, if your campaign is in that
state you have somethings, you agree that there are some things
that are allocable. People who are there don't necessarily
relate to the state-by-state campaign so you have a guestion as
to whether you want to say okay all of vour servicing of the
National Press, that comes out of your, that comes out of your

limit, that comes out of the state limit that you've got and if
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STEELE (continuing): you are going to service the National Press
in New Hampshire or Iowa or wherever it is, you've got to use
that and you've got to have known that you had to use that ahead
of time, you had to look at these regulations before the
gselection started and said, "Yah, we got to service the National
Press and it goes against our limitations there.” I don't think
it's anything that you, I mean it's going to be terribly
difficult to enforce anyway. I mean the idea that we are going
to be able to enforce these state-by-state allocations by
repayment is going to be one I think the courts ar¢ going to have
difficulty with. So I suppose in convecting that is some of the
census of the difficulties overall about this, but it does seem
to me that you have here a question here whether that goes to the
national campaign, 6: goes to the state that they are there to
cover on. And I, the only reason that I didn't say anything in
response because I think I said more or less what I just said I
said before, and I think that's the decision you have to make.
But I don't know that there is a further elaboration -of that.
MCGARRY: Joe Stoltz.

STOLTZ: Our position comes out of a more literal reading of the
regulation in 106.2 that says "expenditures which directly relate
to national campaign headquarters need not be allocated, while
goods and services used in a campaign in a state shall be
attributed to that state." It was our feeling that the letter
that went on 2nd of July, the possible easing of that but was
contained therein related to people who are normally assigned to
national campaign headquar“ers and do travel to a state for a

limited purpose but still relating to the national campaign
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STOLTZ (continuing): headquarters operation and we couldn't make

-

advance people who are setting up events and services for the

z press in a given state fit into that very limited, what we

4 congider a very limited exception, and so we did not feel we

5 could accept that particular theory that the Committee put forth.
6 HARRIS: We're off in Never-never Land here anyway because there
7 is no real distinction between the campaign in Iowa and New

8 Hampshire and the national campaign. They have tremendous impact
9 on the national campaign and the National Press goes out and

10 covers them as part of the national campaign. So we are trying
11 to draw a line where there isn't one. But I do think the

12 regulations support Joe more than Charlie. "Expenditures for

13" staff, media, printing, and other goods and services used in a

14 qampaign in a specific state should be attributed to that state."”
‘é' STEELE: I agree that you are in Never-never Land and it does

1é/ seem to me an area to take the very strict constructionist view
17 about it's clear that you should have to allocate this to the

18 states is one that the Commission should consider. ?he question
155: is used in a campaign, I think in my mind, you're saying in

20 § effect that the costs of handling these, you know Walter Cronkite
zf‘ Lands, and out of your state limit comes, you know, the bus that
22 you rent to take him to the hotel. But I do think that is the

23 question - salary. Forget the, well, but Joe was saying earlier,
2 | something that I had not had thought‘that it certainly not been
25 é raised at least in my mind but that he was saying that it's

% | expenses as well. The question that was raised to us was the

7 ? question of salary.

28 | AIRENS: I, we, are we talking only salaryv here?

29 |
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STEELE: We -~ the paper only said salary, Joe.

STOLTZ: There are expenses, per diems, which appear to have been
done the same way now. They don't make that statement, but the
percentages work out that way.

STEELE: Anyway certainly on the paper the only thing you are
dealing with is salary.

MCGARRY: Yes, Mr. Reiche.

REICHE: Mr. Chairman, I would for the purposes of seeing if we
can't agree I would move that with respect to this alleged
national press exemption, that is alleged in the sense that it
relates to the national campaign, as opposed to being an expense

which is allocable to a given state, I would move that

# ®# # ®# * END OF TAPE 2 * * # & %
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PARTIAL TRANSCRIPT, EXECUTIVE SESSION OF THE FEDERAL ELECTION
COMMISSION, SEPTEMBER 15, 1981

BEGINNING OF TAPE X-3

MCGARRY: Yes, Mr. Reiche.

REICHE: Mr. Chairman, I would, for the purposes of seeing if we
can't agree, I would move that with respect to this alleged
national press exemption--that is alleged in the sense that it
relates to the national campaign, as opposed to being an expense
which is allocable to a given state, I would move--and I am
confining myself to salaries, that the salaries of personnel who
are advance people and who are assigned to the states and
physically in those states should be allocated to those specific
states and that salaries--and people ministering to the needs of
the national press, whereas the salaries of campaign staffers
Qinistering to the needs of the national press who are traveling
around with the national press should not be so allocated to any

particular state.

THOMSON: Mr. Chairman.

MCGARRY: Yes, Governor Thomson.

THOMSON: Mr. Chairman, what is the relevance of that motion to
the recommendation on page 17?

REICHE: The relevance is that if the motion were adopted,
Governor Thomson, we would not then be considering "C" at the
bottom of page 17 and "D" at the top of page 18. We have to
reach that decision before we can decide--well that will
determine whether we go on to "C®" and "D".

STEELE: I must admit that as I understood.

MCGARRY: Mr. Steele.

STEELE: The motion it seemed to me that it made "C"™ and "D"

-—
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STEELE (continuing): relevant. I gather from your statement
that you think the opposite. I must have misheard the motion,
but I think that-

MCGARRY: Well, let's see if we can recap Mr. Reiche's motion.

As I understand it, before I attempt to formally state it, Mr.
Reiche, we are talking about salaries--

REICEE: That's correct.

MCGARRY: And with reference to those salaries we are talking
about the salaries of advance personnel and campaign staff
personnel who are within a state and their activity is confined
to that state even though it is dealing with the national press,
would be allocated to that st&te.

REICHE: That's correct.

MCGARRY: And, on the other hand, national staff personnel who
were traveling with the press, national press-

REICBE: The salaries of any members of the campaign staff whp
are traveling with the national press even though they render
services ministering to the needs of the national press within a
given state their salaries would not be allocated to that state.
MCGARRY: What's the last part of it? That even though-=-

REICHE: That even though they actually render services in trying
to minister to the needs of the national press in a given state,
their salaries would not be allocated to that state.

MCGARRY: So Commissioner Reiche moves that the salaries of
advance personnel and campaign staff personnel who are in a state
even though they are ministering to the needs and requirements of
the national press in relation to the campaign will be=-=-=-those

salaries will be allocated to that particular state. And--Mr,.
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MCGARRY (continuing): Barris.

HARRIS: I take it this is somewhat like the test that Audit

would use. But their test is whether the person who is
ministering to the national press is in the state for more than
twenty eight hours--twenty-four hours. If he is there for more
than 24-hours he gets charged to the state.

STOLTZ: That's the rule of thumb we have applied.

HARRIS: This would require you to ascertain whether the national
headquar:ers personnel is on a permanent basis assigned to the
national press.

STOLTZ: And I am not certain that that is going to be possible.

HARRIS: How many people are we talking about? Do you have even

a rough notion?

.STOLTZ: Ray may have some numbers.

LISI: I don't have the total number of advance staff,

individuals with me, here.

MCGARRY: To finish that motion off, Madam Secretary, that the
last part of it is that the salaries of campaign st3ff traveling
with the national press even though their work may involve being
present in a particular state, that they are part of the traveling

entourage of the national press, their salaries will be

allocated--

REICHE: Will not be allocated.

MCGARRY: Will not be allocated to the state.

TIERNAN: Mr. Chairman.

MCGARRY: Yes, Mr. Tiernan.

TIERNAN: Even if that person is in New Hampshire for five days?

REICHE: Yes, it would not be vecause-=-

x
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TIERNAN: But that's not the way you have been doing it, is it?
REICHE: No.

LISI: We have not made a distinction because we don't know which
advance staff people were traveling with the candidate or those
that were in the state. Our indications were that these advance
staff people, this is from the Committee now, were in the state
prior to the candidate getting there; so it would indicate to us
that they did not travel with the national press. And those are
the individuals that we used, or whose salaries that we allocated
and they were based on the Committee's payroll registers and they
were designated as Advance Staff Personnel.

MCGARRY: It would appear that the Audit Division was having a
great deal of difficulty in trying to sort this whole business
out. I can just see more problems being created for the Audit
Division and for the Commission, it will certainly be confounding
and perplexing to the campaign, I just see it as really a
problem, Mr. Reiche. I realize the spirit of your motion. I am
just trying to analyze the practical application of it, and I
just see problems all the way through for everybody. Mr. Stoltz.
STOLTZ: The distinction I think that we are trying to draw is
not unrelated to the July 2nd letter that went out. And it may
be important to keep in mind that these allocations that the
Committee did were done prior to the issuance of that letter; so
it may be better to allow the Committee, if they wish to do so,
to give us a list of people that we may have allccated who they
feel would £fall under that July 2nd exemption. The one
complication that we have here is that evervbody in the campaign,
regardless of whether they ever saw Washington Headquar-ers were

paid from
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STOLTZ (continuing): national headquarters, for ease of payroll
processing; so that distinction doesn't even give us any

assistance here.

MCGARRY: Thank you, Joe. Mr. Reiche.

REICEE: The problem as I see it and the reason why I made my
motion was the fact that on the one hand you are confronted with
what I think may have been somewhat workable, Joe, a solution to
everything, the twenty-four hour rule, if you want to call it
that, I think the motion I made contains greater equity, but what
you are saying is practically speaking it's exceedingly difficult
to administer. And, well, we are between a rock and a hard place
on this one. If it is too difficult to administer, fine, I will
withdraw my motion, but I was trying to reach some sort of
accommodation because I do not believe that you can proceed using
the allocation method suggested by the Committee. I just don't
think that's fair. The question is what one shall we use? Yours
has one virtue above all others and that is it has been applied,
apparently to other committees; so in terms of consistency that
would commend it, but if there is not support for going the other
direction, Mr. Chairman, I will withdraw my motion.

MCGARRY: I just see the practical application, oh I realize the
spirit of it, I just see it would be getting intc checking out
what time they checked out, whether they slept in the room, and
we may get into scandalous matters, I don't know--

HARRIS: Oh, not with the Kennedy Campaign!

AIXENS: Mr. Chairman.

MCGARRY: Mrs. Aikens.

AIRENS: Perhaps the difficult part of this motion is the second
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AIKENS (continuing): part saying that staff traveling with the
press should not be allocated and if we only approved the first
part saying that we would not accept allocation of advance
personnel assigned to and physically in particular states and we
would say that that must be allocated to those states. We would
then be saying to the Committee, "If you can prove that any of
these people should not be allocated, go ahead and prove it,"

which is what we have done in every other audit that I can

remember, the burden of proof to override the auditor's position
has been put on the Committee, not on the Commission and I think l
that since this is the way we have proceeded that this might be
the way we should continue to proceed. We seem in this Audit to

be reversing that in other instances and I would hope that in

‘this case we might go back to that policy. I will, therefore,

offer a substitute to Commissioner Reiche's motion in that the ™
salaries of the advance personnel assigned to and physically in a
particular state must be allocated to that state.

MCGARRY: Commissioner Aikens moves as a substitute;mction to the
Reiche motion that the salaries of advance personnel and campaign
personnel assigned to and physically in, present, in the state in
question will be allocated to that state. Commissioner Harris.
HARRIS: What is meant by assigned to? Is it permanently
assigned to, or assigned for how=for what length or period.
AIRKENS: Assigned to at any time. Providing goods and services
within that state. That language was what was in the
Commissioner Reiche's original motion.

JARRIS: I don't know what it means. Well, you have got to have

some definition of assigned to. Audit has one if you are there
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HARRIS (continuing): for more than 24-hours, you would be
assigned to.

AIKENS: That would suffice as far as I am concerned. That would
suffice for my definition.

MCGARRY: Does that satisfy you, Mr. Harris, that same definition
will apply and be a part of that necessary inference with the
consent of the author, Mrs. Aikens.

AIKENS: Yes.

MCGARRY: So, if there is no further discussion, there appearing
to be none, and the Chair is=-=-doesn't want it to apply without
Mr. Harris being involved in it, if there is no further
discussion, then the vote will occur on the Aikens' substitute
motion to the Reiche main motion, and the vote will occur on the
motion. All in favor say aye. (A voice vote was heard.) All
opposed?

HARRIS: I'll abstain.

MCGARRY: It appears to the Chair, Commissioner Tiernan.
TIERNAN: I voted for it. -

MCGARRY: Yes. It appears to the Chair that thg vote is five to
zero with Commissioner Harris abstaining.

THOMSON: Mr. Chairman.

MCGARRY: Yes, Governor. Governor Thomson.

THOMSON: I have a question on the third paragraph on page 17.
11 C.F.R. §106.2, "Expenditures for admihistrative staff and
overhead costs directly related to the national campaign
headquarters need not be allocated to states, while expenditures
for staff, media, printing, and other services used in a campaign

in a specific state shall be attributed to that state." 1Isn't

00281
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THOMSON (continuing): that exactly what the motion was that you
just voted on?

MCGARRY: The substitute motion?

TEOMSON: The substitute motion, that's right.

AIKENS: Yes, that's right. The Audit position on this one.
THOMSON: So we are agreeing with 11 C.F.R. §106.2?

MCGARRY: Mr. Steele;

STEELE: I would say that you're agreeing with the Auditor's
interpretation of that. I think that the gquestion is whether you
consider the salaries of people who are dealing with that to fall
within it.

MCGARRY: Well, then the vote will now occur on the mgin motion.

HARRIS: What main motion? I think Mr. Reiche withdrew it.

- MCGARRY: As amended.

REICHE: It has been withdrawn. N
STEELE: It should have been a substitute.

MCGARRY: I want to be certainly clear because we never formally
withdrew it. I know the proffer was made by Mr. Reiche, but the
Chair, Mr. Reiche was posing it in the form of a question not

really a definitive specific proffer to withdraw his motion and

it was not followed through. I think perhaps we can clarify the
record better and have a vote on--and Mrs. Aikens offered it as a
substitute and the Chair presented it as a substitute. I am just
thinking of our record which is recorded, Madam Secretary, and I
was reinforced by the wrinkling of your brow and was ready to
pass on because you have the same concern that I did.

REICHE: Mr. Chairman.

MCGARRY: Mr. Reiche.
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REICHE: In checking the record I think you'll £find that the
first time it was a proffer when I made it, but the second time I
did say, "will withdraw."™ And so that I really did withdraw it
on that second occasion. Whatever the Chairman says is fine with
me.

MCGARRY: The General Counsel is going to clarify it for us.
STEELE: It seems to - I was raising with the Chairman the
question you have then to vote overall on recommendation. It
seems to me the effect of what the Commission has done just now is
to say that Recommendations "C" and "D" are irrelevant. You are
not going to need that material because you have decided it
doesn't matter and whatever they show, it is not going to be

relevant. It seems to me also you need to have a final vote on

-the recommendation as (inaudible).

MCGARRY: So if there is no objection, the General Counsel is in
effect, and correct me if I am wrong, stating that that makes it
clear whether when we are voting on the main motion, I mean which
is now going to be the appropriate-- -

STEELE: I always hesitate to say anything is clear, but I think
we should clarify the fact that "C" and "D" are therefore
(inaudible).

MCGARRY: So if there is no further--

THOMSON: Do the Auditors, excuse me=--

MCGARRY: Yes, Governor.

THOMSON: Do the Auditors agree with the General Counsel that "C*
and "D" are irrelevant?

YCZARRY: Joe Stoltz.

am

STOLTZ: That the expenses for these people that were charged off

.
ool
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STOLTZ (continuing): at the same percentage would then be
covered under "B" and some indication of how they arrived at
that. Would come under that and then I think we are fine.

MCGARRY: Yes, thank you, for that clarification and supporting

statement, Joe. If there is no further discussion, then the vote

will occur on that motion. All in favor say--yes, Madam

Secretary?

EMMONS: Mr. Chairman, I do not believe you have a motion on the

Recommendation. All you have is a motion to--that Commissioner

Aikens presented which has been adopted, but in fact, you do not

have a motion on the floor.
MCGARRY: Mr. Barris.

HARRIS: I don't think we have ever passed Recommendation "A".

-STEELE: No, you have not. "A" nor "B". I think the motion

affects "B", but you have not voted on "A® which raises the issue

we have discussed before and that Commissioner Thomson was
addressing earlier; so I think you have to have a motion on the
Recommendations now. I just thought the effect of the last
motion would be that "C" and "D" there was no longer needed a
vote on those perhaps you would just.vote them down. The effect
of tlie last motion was to make *"C" and "D" unnecessary because
that documentation was irrelevant and I understand Joe to agree?
MCGARRY: Yes, Commissioner Aikens is reserving recognition.
Commissioner Aikens.

AIRENS: Thank you, Mr. Chairman. I want to just clarify what
SJoe has just said. 1In Section "3", would you be asking for
expenses relating to these field people or not? They would-if

they were provided, we would exclude them, is that correct?

o~ NazR4e
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1 STOLTZ: IZ they were included among the supposing reimbursed
2. amounts that they received from the press we would have to then
3 look at that and decide whether or not there is some relationship
4 involved that would support those being included among items

5 reimbursed.

6 AIRENS: On the percentage.

7 STOLTZ: On the percentage or some basis for which they- As it
8 stands now, it appears to us that the justification for including
9 the expenses in a ldt of these cases was the salary and thate-
10 AIKENS: So unless they can provide some other justification for
1 the exclusion=—- .

1? STOLTZ: We would have to exclude them.

13 AIRENS: You would have to exclude them? Thank you, I just

14 . wished to make that clear.

15-  MCGARRY: Thank you, Commissioner Aikens. Do you want to offer,
16 Mr. Barris?

17 HARRIS: Are we left--well, you are saying that we would need to
1é‘§ keep "B" then? -

1;" STOLTZ: Yes.

20 - BARRIS: Do we want to keep this bit about whether the national
21 press were in the area?

22 STOLTZ: Well, there had been some discussion earlier about

23 % trying to limit that, narrow it somewhat, to say, "were at the
24 | time in the area covering the campaign,” I believe, was

25 | Commissioner Reiche's suggestion.

26 } MCGARRY: Marsha Gentner.

27 E GENTNER: I think that to clear up the confusion here a little
8 bit, we are now left with the first issue we talked about which
29
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GENTNER (continuing) is not the exempt category issue, but the ‘
question of whether we have used this reimbursement theory based ‘
on the air fare received and with respect to that, "A" and "B"

are directed towards that to get the information that the

Auditors seek on that point, the two remaining issues being

whether you want to do it on a per trip basis or whether you will

accept an aggregate basis. The other issue is whether the

documentation requested in "B" is a minimum or whether that will

suffice.

MCGARRY: So in light of that, what would be appropriate by way
of a motion now?

GENTNER: Well, we would recommend that you adopt the
recommendation as stated except to amend it to comport with the
language previously adopted and to.delete the words "by trip" in
recommendation "A", and in "B" delete the words, "at a minimum.®”
STEELE: That being the question. That's what we are
recommending to you. When you ask procedurally, it seems to me
that you have to have a motion to approve or to approve as we
would suggest "A" and/or "B" so you have both of those questions
involved. Marsha didn't want to say that she thought you should
move these today, because we think you should look a the per=-trip
issue but that's the question it seems to me.

MCGARRY: Mr. Barris.

HARRIS: Well, if you eliminated the per trip you presumably
would do it on a national basis. That seems to me to get you
into all kinds of complicated computations, and I don't see the
basis of it anyway. It seems to me that it ought to be done by
state. The only areas we are concerned with are Iowa and New

Hampshire, and I don't see~--it seems to me if we are going to

T 002886
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HARRIS (continuing): allow any excess over-billings to go in as
a deduction then it goes in as a deduction for Iowa and New
Hampshire and that it ought to be an excess realized in those
states. If they got an excess in some other state, I don't see
what it has got to do witﬁ it. Why shouldn't it be by state
instead of by trip?

STOLTZ: It can be done by state. It was our feeling that the
more specific it got, then the more concrete the numbers. And it
could be done by trip and it could be done by state, or as
Counsel said it could be done by campaign wide. But we feel the
more specific we get the more solid the figures you have.
MCGARRY: Commissioner Aikens.

AIRENS: Could the recommendation be "billed to the national

‘press by trip or by state?"

STOLTZ: You could do it that way.

AIRENS: Or state by state?

STOLTZ: It could be done that way, very easily. Regardless of
which way they do it, it seems like they are going éo have to
start with the trips and work up from there.

AIKENS: I would think so, and they must have the records from
the trips. I mean they have got to have them somewhere unless

they have thrown them away. I would think they have them

somewhere.

MCGARRY: Governor Thomson.

AIRENS: We could ask for them by trip and then if they can't
provide (&, say, well do you have them by state.

THOMSON: Mr. Chairman. 1I'll move approval of recommendations

"A" and "3" on page 17.

NNOR7



1 MCGARRY: Governor Thomson moves approval of sections "A" and "B*

2 contained in the Audit staff recommendation contained at the

. bottom of page 17. Mr. Tiernan.

: TIERNAN: Joe, earlier you said\that you had some indication that

5 the campaign had chartered a plane and used that for the

6 candidate. Did they also used it for the press?

7 STOLTZ: The charter arrangements varied as the campaign

g progressed and apparently in relationship to the financial

9 condition they found themselves in. Originally they had

10 chartered a plane which was constantly at their disposal. Later

11 on, they started chartering planes for specific periods of time

12 for individual trips and then they tried to get away from using
‘13 charter aircraft altogether later--much later in the campaign so
’14 we don't know exactly what the cut-off dates were.

15 | TIERNAN: Could it be possible that they billed AP, say, on the

16 basis of what they charged--that whenever the candidate went out,
17 they could £ly with the candidate on the plane for a monthly
18 ; charge? :
19 STOLTZ: I don't recall seeing any theory like that. We do not
" 20 have any indication of that. That is not to say that it couldn't
f21 have been done, however. We had—-

2 | TIERNAN: Is there any indication that they would bill AP,

23 % whoever, the New York Times or--

2 STOLTZ: Oh, they did bill folks for a trip. As best we know,

25 g there was some information submitted as part of a compliance

26 é action awhile back and we did get a pretty good breakdown on

27 ~  about four of the trips and they seemed to be indicating billing

28 by «rip and thev had some figures on--at least for those four

29

30 | S

)
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00288



W 0 N O o A W N -

- - T S
B-BQW-QQ'M H W N = O

~

N
pory

23
24
25
26
27
28
29
30

STOLTZ (continuing): how much they had recovered and what the

costs were and so forth.

MCGARRY: Mr. Tiernan.

TIERNAN: Mr. Chairman, I would offer an amendment tc
Commissioner Thomson's motion that in "B" second sentence, to
strike "at a minimum.® Just to say that "this documentation
should indicate®” with the rest of the sentence in it.

MCGARRY: Would you restate that?

TIERNAN: Just strike the three words "at a minimum."

MCGARRY: The recommendation at the bottom of page 17 and we are
talking about "B", paragraph "B" as in boy, and the second

sentence

TIERNAN: Yes, beginning "at a minimum," my motion is to strike

‘"at a minimum,” those three words.

MCGARRY: Is that sufficiently clear, Madam Secretary, paragraph
"B" that the recommendation contained at the bottom of page 17,
Commissioner Tiernan is moving that the three words beginning at
the second sentence be deleted. If there is--and that is a
substitute motion--

THOMSON: Mr. Chairman. Doesn't that change the whole meaning of
the statement? The statement says, "at a minimum® which implies
that there ought to be a lot more, but under the substitute, all
we are asking is that the expenses charged, that they were in the
area. It is a little motion that he hopes we will be big enough
to vote for, but I think it changes the whole meaning of the--
MCGARRY: Well, this is on the, the vote will occur now on the

Tiernan substitute to the Thomson motion.

TIERNAN: Well, I didn't make it in the form of a substitute.

SN
: /
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1 MCGARRY: You did not. You offered an amendment?

2 TIERNAN: I made a motion in the form of an amendment to the

) Thomson motion=-to strike out three words.

4 MCGARRY: And Mr. Tiernan's amendment, Madam Secretary, is

5 sufficiently clear, paragraph two, the first three words of the
& second sentence would be deleted. If there is no further

7 discussion, the vote will occur on the motion. All in favor say
8 aye. (A voice vote was heard.) All opposed say no. (A voice

9 voice was heard.) It appears to the Chair that the vote fails to
10 carry by a vote of two to three with Commissioners Barris and

11 | Tiernan voting for and Commissioners Reiche, Aikens and Thomson
12 voting against and Commissioner McGarry abstaining. Mr. ﬁarris.
13 HARRIS: I would move to amend the motion as respects paragraph
14 "A" by changing the word "trip” to "states." Now, it seems to he
is that if the Kennedy campaign clearly didn't make money out of the
.As ; press in New Hampshire or Iowa but did not make money out of them
;47 in some later date in other states that that shouldn't go to

18 g :educe.thei: expenditures in Iowa or New Hampshire. I don't

19 | understand any theory on which it would reduce their expenditures
20 in those two states. It seems to me that those are the only two
21 ' states that we need be concerned with.

22 % MCGARRY: Mr. Reiche.

23 ; REICHE: The concern I have is not limited just to this Audit

24 ? Report because anybody can pick up an Audit Report at any time

5 g and use it as precedent for you know, some other Audi: Report.

6 * But over and above that, I have some confusion as to what you

7 : mean when you say "by state."™ I mean I realize that you are
- I getting at the allocated to the individual states, but how?
g i
i
¢
;0 P I
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REICHE (continuing): Whereas if you say "by trip," I think that
just will break down into a state-by-state allocation. I'm not
suggesting=--I don't think either word is perfect, but I would
favor "trip" as opposed to "state."” I think the state is a
little ambiguous.

HARRIS: Well, maybe we can, maybe Joe can tell us how he would
do it under the two words.

MCGARRY: Yeah. Joe Stoltz.

STOLTZ: Well, under the "per state" set up, I think what you
would do is you would take all of the charters or whatever form
of transportation the Committee may pay'for, for trips to Iowa or
New Hampshire, add up their costs, look at the billings they sent
out to the press.for all of those trips combined. Find out what
they received as reimbursements, determine if for all the trips
to that state they received a greater reimbursement than the
share of the costs that is attributable to the press and if there
is a surplus, then start off-setting what is commonly termed as
"ground costs®" off against that surplus state-wide. _Regardless
of whether they made money on one trip and lost on another. But
at least within the state and that, therefore, no activity in
another state would impact on the limitations in either one of
the two states that are a problem.

HARRIS: And what would you do on tiat "by trip basis"?

STOLTZ2: By trip you would look at it for each trip. You would
see the ground costs for a given trip as best they could identify
them, the cost that the campaign incurred for a given trip, what
they were reimbursed for that trip. 1If a surplus was received
for that trip alone and if so, then that could be off-set against

ground costs relating to only that trip and to no other. So if

.o 00251
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STOLTZ (continuing): they lost on one trip and made a profit on

another, they couldn't net the two.

HARRIS: I think I have made the motion I intended to.

MCGARRY: Yes, Madam Secretary, do you have the motion or would
you like it restated?

EMMONS: Yes, sir, Commissioner Harris has moved to amend the
motion before the Commission so that in Recommendation, Part A of
the Recommendation, the word "trip®" would be changed to "state."
MCGARRY: Thank you very much. If there is no further
discussion, the vote will occur on the Harris motion and there
appearing to be none, the vote will occur on the motion. All in
favor say aye. (A voice vote was heard.) All opposed? (A voice
vote was heard). It appears to the Chair that the vote failed to
carry by a vote of three to two with Commissioners Harris and
Tiernan voting for and Commissioners Reiche, Aikens and Thomson
voting against; Mr. McGarry abstaining.
MCGARRY: Commissioner.

AIRENS: Now do we vote the Thomson motion? -
MCGARRY: Yes. If there is no further discussion, the vote will
now occur on the Thomson motion. All in favor say aye. (A voice
vote was heard.) All opposed? (A voice vote was heard.) It
appears to the Chair that the vote fails to carry by a vote of
three to two with Commissioners Reiche, Aikens, Thomson voting
for, and Commissioners Harris and Tiernan voting against.
Commissioner McGarry abstaining. Commissioner Tiernan.

TIERNAN: I was not seeking recognition, I just had an itch.

Sorry about that.

MCGARRY: Ray, why don't vou recommend the direction we should

7 TPy
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MCGARRY (continuing): take from here?

LISI: Well, I think we still have to have a vote on this
Recommendation. Would you want to go on to another finding. The
next f£finding, unfortunately, refers right back to this finding
and the repayment section.

TIERNAN: So we have to come up with some conclusion of this. I
mean that something has to be worked oﬁt. '

MCGARRY: It would appear that that would be highly desirable in
view of what we have remaining--Mr. Reiche.

REICHE: Mr. Chairman. I would like to move that we reconsider
the vote that we just, now wait a minute I'm not sure whether or
not I can make the motion. This is one of those situations. Yes,
yes, I am. That we reconsider the vote that we just took. And I
tefer specifically to--not to the vote on Governor Thomson's
motion, but rather the vote on the motion by Commissioner Harris.
TIERNAN: Now wait a minute, I don't think you can on that.
REICHE: Now wait on that, I'm not on the right--0.K. Well, I'm
sorry, I'm on the wrong side to make that motion with respect to
Governor Barris'--Commissioner Harris'.

MCGARRY: The vote to reconsider would be appropriate if you are
on the right side of the motion you are seeking to--

REICHE: Yes.

MCGARRY: To reconsider. Specifically, in this case, the Harris
Amendment which you voted against.

HARRIS: You voted against it.

REICHE: I was on the prevailing side.

BARRIS: Except it wasn't prevailing.

MCGARRY: Mr. Harris could move,

L A
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TIERNAN: You mean make the motion again?
MCGARRY: No.

TIERNAN: Mr. Chairman.

MCGARRY: Commissioner Tiernan.

TIERNAN: In order to extricate ourselves from this parlimentary
quagmire, I would move that we apptove_the Audit staff
recommendation, A, the first paragraph A, with the amendment that
“trip" be changed to "state,” and the balance of B. 1Is that,
Commissioner Reiche, what you were Qeeking to do?

REICHE: Yes, it is.

MCGARRY: What you are saying is==-

TIERNAN: I make a motion that we approve the recommmendation of
the staff, by the Audit Staff, with the substitution of the word
state” for "trip” in A. I understood that's what Commissioner
Reiche wanted to.do.

MCGARRY: So, Commissiogez Tiernan moves approval of the Audit
staff recommendation with the one amendment to paragraph A and
that is specifically on the first line in paragraph A that the
word "trip®" be substituted for the word "state." If there is no
further discussion, the vote will occur on that motion. All in
favor say aye. (A voice vote was heard.) All opposed? It
appears to the Chair that the vote is six to zero, Madam
Secretary, and we go now to Ray Lisi.

LISI: The next finding appears on page 25, and we are going into
the Title 26 Section of the report.

TIERNAN: I'm sorry, Mr. Chairman.

MCGARRY: Yes, Mr. Tiernan.

TIERNAN: Might it not be best for the record that we not adopt

g 0N294
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TIERNAN (continuing): Recommendation C and D by the Audit Staff?

MCGARRY: I think it would help clarify matters completely, and I

think there is nothing to be lost.

TIERNAN: I would move that the Commission not adopt--

MCGARRY: It would be very helpful. Commissioner Tiernan, and we
are talking about paragraphs C and D--

TIERNAN: C and D, page 17 and page 18.

MCGARRY: Commissioner Tiernan moves with reference to the
Recommendation on the bottom of page 17 that we not adopt
paragraphs C and D, Madam Secretary, as in Charles and David. If
there is no further discussion, the vote will occur on that
motion. All in favor say aye. (A voice vote was heard.) All
opposed? It appears to the Chair that the vote is six to zero.
Ray Lisi, thank you, Mr. Tiernan.

LISI: Beginning on the page of, oh, I'm sorry the bottom of--the
middle of page 25, this is "Apparent Non-Qualified Campaign
Expenses” at the bottom of the page, "Expenditures in Excess of
State Limitations."” This finding relates specifically right back
to the finding that we just discussed concerning the expenditures
in excess of the state limitations in New Hampshire and Iowa.

The middle of page 26 is a recap of the expenditures as allocated
by the Audit staff based on the review of the documentation as it
was presented by the Committee, and we are showing an amount in
excess of the limitation of $91,451.07 in New Hampshire and
$146,575.32 in Iowa. The recommendation in tﬂis finding is that
we are recommending these expenditures totalling $238,026.39 be
considered non-qualified campaign expenses and the value be

repaid in full to the U.S. Treasury within 90 days of the receipt
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LISI (continuing): of this report. I might point out that the

second part of this finding has already been approved by the

Commission concerning the parking tickets and at the bottom of

page 27, we do recite the regulations 9038.2 noting that the

Committee still has the 30-day period within which to supply us

information which would cause us to change this figure.
MCGARRY: Thank you very much, Mr. Reiche.
REICHE: I would like to ask what is the purport of the

recommendation that the Commission approved, I understand by a

five=nothing vote, which now appears on page 25 in light of the

paper prepared by Counsel and which also appears on today's

Agenda because the recommendation here says that until such time

as the Commission approves, or proposes permissible alternatives

as to the disposition or liquidation of the artwork, no further

action can be taken. Pine, I understand that. But I also

understand the paper which has been prepared by Counsel to be at

least partially in response to the need for the Commission to

take some action in that area. So if Counsel can enlighten me, I

would appreciate it.

MCGARRY: Mr. Steele.

STEELE: I think it does affect it in the sense that that issue

affects your NOCO statement, but perhaps I'm wrong that if

(inaudible) that you're left with the NOCO being undecided

because you still have vet to decide what you are going to do.

REICHE: Yes. That's right.

STOLTZ: Depending upon the valuation applied to that artwork,

there could be a determination that the Committee had received

matching fund payments in excess of their entitlement.

ey

Q
)

But until
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STOLTZ (continuing): we have a valuation and until the
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permissibility of various methods of disposition are considered, |

S

we noted that we were not in a position to draw the conclusion.
REICHE: But the reason, Mr. Chairman, that I raise it, instead
of going lickety-clip ahead to the end here, I think we should
discuss that first. Because it does appear to me that the
memorandum prepared by our General Counsel dated August 25, 1981

and to which two Commissioners objected, that we should consider

© 0 N O O, & W N

that first and its potential impact. It may have none at all, but

at least a potential impact on the Commission's prior action with
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respect to the recommendation appearing in the middle of page 2S.
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STEELE: You'd certainly have to caveat all of the stuff on 26
and 27.
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REICHE: You sure would, Charlie. No question.

MCGARRY: Well, so your recommendation, cémmissioner, would be

[y
»
o

specifically--
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17~ REICHE: I would like to see us take that up first, which means
18" taking up the memoranda prepared for us by Counsel. .

15’ MCGARRY: Well, then if there is no objection to the Reiche

20 recommendation and proposal, and the Chair hearing none, we will
z;. proceed in that fashion. 1Is that sufficiently clear, Ray Lisi?
22 LISI: Yes.

23 MCGARRY: That would be the sense of the Commission at this time.
24 Mr. Steele, are you going to==? |

25 | STEELE: Well, I don't quite know what the pleasure of the

26 g Commission is. I would be glad to go back to the memorandum which
27 é has been around. There are objections to it. I think that the
28 | bottom line of the memorandum is that in wvaluing these artworks,
29 !

30
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STEELE (continuing): we went through this two weeks ago, but in

valuing these artworks that we think the position the Commission
has taken is such that you have to consider them, any sale of
them as subject to the contribution limitations. You would
therefore have to deal with them as individual works and
therefore, under your own regulation the definition of a capital
asset says anything over $500, if it's--if the individual artwork
'is valued over $500 it should be included in the capital assets,
if it's not, it should not. And that is the basic recommendation
of the memorandum. That relates, of course, to the question of
how==-much-how you value that for the NOCO purposes?

MCGARRY: .Well, Mr. Josefiak.

JOSEFIAK: Charlie. Instead of the individual piece of art being
considered separately, wouldn't it be more logical to consider
the series? Like if you have a series of W¥Yeth prints, I'm
making the analogy of typewriters--if you had nipe typewriters,
would you consider the value of the nine typewriters versus one
typewriter. And would you consider the series of prints as the
asset rather than the individual print?

STEELE: Well, I , I, you know--

JOSEFIAR: 1If it is considered a capital asset to begin with.

MCGARRY: Mr. Steele.

STEELE: There is that preliminary question, certainly. It seems
to me that you are in a situation where in any evaluation of
this, the number of prints is very relevant and that in effect
that you have a valuation of these on a print-by-print basis in

any series the print-by-print basis, is dependent upon the

. ‘o"\ - /' -
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STEELE (continuing): individual sale, that really is the
question, you have a series of prints, each of one, which one is
distinguishable, an individual item, now, which you know in
artwork transactions, yéu are not going to sell fifty of them,
you are going to sell one of them.
JOSEFIAR: But isn't it the value of the print dependent upon how
many are in the series?
STEELE: The valuation is of the individual prints.
JOSEFIAR: Versus=-if you have a thousand prints versus two
£ifty.
STEELE: It undoubtedly affects value, but it's not--you don't,
therefore, in my mind where you have to sell them individually,
say that-that's a decision that's made when you print them
perhaps--the the limitation that an artist can put on them.
JOSEFIAR: But what would you do in the case of the typewriters?
If you had hine typewriters and they were one hundred dollars
apiece, would you look at them as below the $500 level, or since
say we had nine of them at $100 apiece, that's $900 and
therefore, you do have a capital asset.
STEELE: I would think that you would not. <You know, I mean, you
know one typewriter might be broken, the other one might be in
perfect working condition, you would--you might value them in &
lot, but basically I think that, you know if you start selling
things you are going to sell them individually.
JOSEFIAK: I thought in the past the Commission has, in fact,
reated them as, the nine together, as one, rather than

individual typewriters.

STEELE: I think the Commission has taken the opposite tack, but
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STEELE (continuing): I could be corrected on that. I would
certainly urge it, however.

STOLTZ: That's correct. We have done it by item. And the by
item evaluation was done that way to avoid having to aggregate
possibly hundreds of small valued items to try to come up with
this type of valuation. You know, if the Committee has 200 in-
boxes at $2.50 apiece, we don't have to go around counting 200
in-boxes. I guess the problem as we see it, is that we don't
really have an asset category that these fit neatly into. There
are capital assets that are usually considered operating
equipment of the campaign and then there is cash, or cash
equivalent and these don't seem to fit neatly into either one.

So we are going to have to decide how we are going to handle
then.

ACGARRY: Mr. Reiche.

REICHE: Well, I think the basic question is , how can you
dispose of them? If you can dispose of them only if sold
together with something else, then fine, I think you.consider
them as part of a series. But if you can dispose of-tbem by sale
on an individual basis, then I think you have to value them that
way.

MCGARRY: Mr. Harris.

HARRIS: Well, if we go on the appraisal that they put out, there
aren't very many of these paintings that are going to be over
$500 even accepting their appraisal. It might make the
difference, though, if the prints had been run off from the
original. If the original is all that is extant, it would
probably come to over $500. I guess we don't Xnow very much

about what they have in the inventory. The three is--needs a
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HARRIS (continuing): little grammatical work. Maybe the
confusion was put in to make it obscure whether we are talking
about individual pieces or not. But if you adopt Charlie's
statement, it ought to be determined that each individual piece
of artwork valued in excess of $500 was a capital asset.
MCGARRY: Mr. Reiche.

REICHE: Do we actually have a run-down in terms of a total on
what the value would be if you go with the series theory as
opposed to the item=-by-item theory?

STOLTZ: Well, I guess that depends on at what date you want to
make the determination. The number remaining on hand at any

given time tends to vary and §or example, at the present time, we

are not sure what is on hand. They used an inventory awhile

hack ===

REICHE: Well, all right, I realize that, but I think there are
two relative dates. The first of these is the date on which they
made the appraisal and the second is the, I think it is December

4th, 1980, if I recall correctly-- s

STOLTZ: No. Then you're==that would be for the General
Election. For the Primary, we are talking August l3th.

REICHE: August 1l3th, that's right, the date of ineligibility,
this is true. But those would be the two dates and--do you have
any run down on either of those dates?

LISI: We do have a total amount that the Committee stated they
had on hand on August 1l3th, 1980.

REICHE: Is that the sixty-nine-o-four-or five, something like
that?

LISI: Three million, it comes to $3,008,825, that's in total.

- =7
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LISI (continuing): Not based on those--

REICHE: Yes, but if you break it down, it makes a tremendous
difference here. You are talking about anything worth under $500
not counting on the capital asset theory; whereas anything above
does count. Do you have figures on that?

MCGARRY: Ray Lisi. .

LISI: There would be eight prints, or eight series, (inaudible).
REICHE: Excuse me, I couldn't hear you.

LISI: There would be eight series of prints.

REICHE: Yes.

LISI: Where the prints would be valued in excess of $500. And
the total amount on that as of August 1l3th, was $928,050. Now
that is the appraised value on those attwérks and it's based--
these are not audited figures--it's based on the figures the
Committee gave to us which we have not been able to verify.
REICHE: When you say there are eight series, are you assuming

that it would be--or were they assuming that it would be sold on

a series-by-series basis?

LISI: I'm assuming that they are selling them on a piece-by-
piece basis. One at a time. That's how they would sell them.
REICHE: And yet they acknowledge that the value is $928,000?
LISI: Well, they are giving us a total--this is what their
column a total appraised value remains of that artwork and they
gave us a total number remaining in the appraised value--
REICHE: Yes. They give you the basis for arriving at that

conclusion.

LISI: At the appraised value? The appraised value would be

based on the brochure.
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REICHE: No, no, not the appraised value, at the $928,000,
because that's considerably under the appraised value.

LISI: No, that $928,000 are figures that we have come up with.
REICHE: No.

LISI: At least if I understand you.

REICHE: No, I'm sorry. All right. They made an appraisal, or
had an appraisal done back at the time of the loans.

LISI: That's correct.

REICHE: And what was the value of that, I've seen it, but I just
don't have it in front of me now.

LISI: Are you referring to one specific work of art or?

REICHE: The total value for appraisal purposes where a formal
appraisal was made for the purpose of securing bank loans, what,
-do you have a value there, Ray, or not?

LISI: Well, it would depend on the loans now, exactly what
amount--

REICHE: Well, I am assuming that you could use a piece of
artwork only one at a time to secure a loan and therefore, all I
was asking is that to the extent that appraisals were made in
connection with bank loans, what would the total value of those
appraisals for all bank loans that you know of?

LISI: Oh, I see. O.K. that figure--do we have it? I don't
believe we have that figure for total bank loans at this point.
REICHE: Do you have any notion of what we are talking about?
LISI: Well, we are talking in the millions.

REICHE: Yeah, you are talking--

LISI: As far as the appraised value.

REICHE: But I am still trying to get at the difference between

- ‘..
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REICBE (continuing): going on a series basis as opposed to going

on an individual basis because if, indeed, the individual basis

works out so that, I mean I know they said the bulk of it was A
under $500 per but if you have relatively little value there,

then just in terms of equity it wouldn't make sense to go with

the item-by-item basis you would have to go with something which

was more reflective of the total value. _

MCGARRY: The Chair calls on Joe Stoltz to answer Mr. Reiche's
question.

STOLTZ: Maybe I can shed a little light. Ray, correct me if I

am wrong. But from what we can see, the appraisal used for the

bank loans on any given print or series of prints matches what is
contained on that brochure.

-LISI: That's correct.

STOLTZ: So we are dealing with the same appraisals for the loans 3

as we have on the brochures. The $928,000 figure Ray gave you is
the total value of all prints on hand at August 13th with an
individual value of $500 or greater. Over $500 per print. Now,
on a series basis, I think any series listed would have a total
value over $500.

REICHE: All right. If that $928,000 were therefore deemed to be
an asset at that time have you run that through in terms of
calculating the impact it would have had upon any public funds
distributed to the campaign?

LISI: That would require us going back into the Committee
records to verify their cash position on August 1l3th.

REICHE: And on subseguent payment dates.

LISI: And on subsequent--well, I believe the total amount that

\:
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LISI (continuing): the Committee has received in matching funds

since August 1l3th is $513,000 in matching funds have been

certified to the Committee since that date.

REICHE: Of course, if I may say so, Mr. Chairman, this is why
for many months now, I have not voted in favor of certifying any
additional funds to them because I did not feel that we knew
where we stood with respect to the valuation of the artwork and
now, I mean, this the morass we are in at the moment. And I know
it's difficult, nigh impossible perhaps to--not impossible, but
it is difficult to ascribe a value as of given dates, but the
basic inequity that disturbs me on this whole matter is that when
it was to the advantage of the campaign that a value be ascribed
to the pieces of artwork, they were first in line to do so, and I
don't blame them, I would have done the same thing were I in
their position, and that's when they needed the bank loans. But
now, what's happening is that we are being told for NOCO purposes
that it is valueless that all sorts of restrictions and so forth.
And I'm sorry, but if you are going to traffic in such things as
pieces of art as a way of underwriting a campaign you must take
the bitter with the sweet and there must be some consistency here
and that's why, and I would appreciate it if it would be included
in the Minutes of today's meeting because I realize at this point
that I cannot be recorded as voting the other way in a meeting
where I was taken sick and couldn't continue but I would
appreciate it if you would record the fact that I express my
strong disagreement with the position apparently adopted by the
Commission on August 26th with respect to this item. I think we

have got to ascribe a value to it and in my view, the only

00305



-hb

{
-t -t e
N = O

)

-
w

*

¢ b
H

3

L4
.

) )
" o ? 3 4

N N N N -t -t g
B 8 3 88BN Y o 3 o

(&)
(=]

© 0 N O U b W N

-l
(4}

REICHE (continuing): gquestion is how do you go about it?
MCGARRY: Yes, Mr. Tiernan.

TIERNAN: Mr. Chairman, on that point, I think that you cannot
lose sight of the fact that the Committee did request an Advisory
Opinion and the Commission failed to issue one on December 18th,
1980.

MCGARRY: I know, Commissioner, so the other--Commissioner
Reiche, so the other Commissioners will understand that if anyone
disagreed I would certainly want to hear it, but you raise this
point about your desire to be recorded as having voted against
this matter at a prior meeting and I pointed out to you that the
Commission adopted a Directive which stated, "Whenever any member
of the Commission who was absent when a vote was taken
subsequently requests consent to be recorded as having voted on
the matter, he or she shall place the reason for his or her ~
absence on the record and any such request shall be in order only
on the same day on which the vote was taken.®” I only mention
that because this is the very first time that that was ever--I
know there were very unfortunate circumstances that arose and
required you to leave abruptly, but this is something - this is
the first time it came up since I have been a member of the
Commission and you were gracious enough to accept that and not
bring it up or raise the point, but I point it out to other
Commissioners that I was unaware of it and had to look it up
and--

REICHE: That makes two of us.

MCGARRY: O.K. Thank you very much. Ray, where are we?

LISI: We were discussing the recommendation on the bottom of
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LISI (continuing): page 26 before we went into the artwork

discussion.

MCGARRY: Mr. Reiche.

REICHE: Yes, but shouldn't we take up the memorandum prepared
for us by General Counsel and there are three recommendations
contained at the end of it and dispose of that because I think
you have to do that before we can get to the items on page 26.
MCGARRY: That was certainly the direction we agreed on,
Commissioner and I think it is appropriate. There were
objections. Would you care to hear the objections, Mr. Steele?
STEELE: Yes, all I would say is that of course that memorandum
came forward under separate cover but was intended to be part of

the Audit Report and was the analysis underlying the

‘recommendation over on page 25. I agree, as I said earlier, that

I think that the question of how you arrive at the NOCO does
affect your repayment recommendation so that your 26 and 27
assume a result that that, page 25, but it does seem to me that
you dealt with that in both which is to say in terms of the
memorandum, that a memorandum generated as part of the audit
process, in effect, it's not an Advisory Opinion Request or
anything else. In other words, the purpose of that memorandum
was to put forward an evaluation for purposes of the Audit
Report.

MCGARRY: Now, we are talking specifically for the Record of a
memorandum from the General Counsel to the Commission,'subject:
"Final Audit Report of the Kennedy for President Committee," is

that correct?

STEELE: Yeah. I think that Commissioner Reiche had referenced

o
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STEELE (continuing): the August 25th and the August 26th

«-d

2 memorandum, "Disposition and Evaluation of Artwork Donated to the
3 Rennedy for President Committee." :
4 MCGARRY: Did we give that an Agenda Document number? It was not
5 an Agenda number?
6 EMMONS : ?es sir.
7 STEELE: It was given one by Marge when it was objected to.
8 EMMONS: It is labeled.
9 MCG@RR!: The title of it is "Disposition and Evaluation of
10 Artwork Donated to the Kennedy for President Committee." It is
11 dated August 25, 1981.
12 EMMONS: And it is noted on the Agenda as Document Number
13 X-81-067.
" 14 MCGARRY: Thank you, Madam Secretary.
T STEELE: What I meant to say was that it didn't have an . N
“}6 independent existence, and it was not a self-generated matter. '
.~17 It doesn't have an independent existence from the copsideratioﬁ.
:18 from the Commission's consideration of the Audit; so I don't
C%Q know, the Commission obviously can decide what it wants to do,
""20 but I don't think that it has a reason to be adopted or rejected
¢}1- except as it affects the Audit.
22 |- MCGARRY: Well, perhaps at a minimum we should hear from people
23 who objected to it. Mr. Reiche, do you have a comment?
24 REICEHE: |
\
2 !
26 \\
27 ,i
28 |
29 W
30 |

‘e
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You have three recommendations here. The first is éhat the sale

or exchange of each individual.piece of artwork by the Committee

results in a contribution by the purchasér and is subject to all

the prohibitions and limitations of the Act. For reasons which

are well known to everybody, I would disagree with that. I do

not believe that it is a contribution by the purchaser. I think

that we made not just a mistake, but an eggregious mistakq.when

we refused to agree to the Advisory Opinion Request of.the

Kennedy people on debt settlement. Because even those of you who

ﬁaQe, over a period of time disagreed with me on that point, here -

was a case where there was a valid distinction and to say that a
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REICHE (continuing): c¢reditor, who is interested only in getting
his money where a debt is involved, to say that a creditor is
thereby making a contribution to a campaign, to me is pure
nonsense.

Number two, determine that the value of the artwork may
be effected by any restrictions on its disposition. I think that
the value of the artwork, I think in this connection, you start
with the Kennedy people's appraisal which they submitted to
various banks in connection with the loan. You start with that
and then you move down to the August 1l3th, 1980, the date of
ineligibility and you determine if there, and the burden of proof
would be on them, is there any evidence to the effect that the

value has changed between their original appraisal and a value, a

‘fair market value on the date of ineligibility. Finally with

respect to the third recommendation, that's the one that we have ™
been talking about all that individual pieces valued in excess of
$500 would be capital assets, and would thereby reduce the
Committee's NOCO. If you are talking about, and check me, Ray,
but if you are talking reducing the value here, to a point where
it is negligible, then I could not go along with that. $928,000
is certainly not negligible. That I would like to consider
somewhat. I leaned in the direction of the item=-by-item, but I
cannot, if the application of that theory would mean that you are
talking about relatively little value here; then I could not go
along with an item-by-item appraisal. We have to take it by lot.
Because it just would not be fair where they have utilized the
property to advantage in obtaining bank locans it would not be

fair for NOCO purposes to permit them to ascribe no value at all.
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REICEE (continuing): And I think the public reverberations to |
something like this would be significant. But that's the basis
of my objection, Mr. Chairman.
MCGARRY: Thank you Commissioner. Mr. Steele, anything further?
STEELE: No, the only thing that I would say is that eleven
ninety-five shows, at least with regard to one of the loans and
certainly, from my understanding, with regard to all of the
loans, they were individual pieces. I mean they pledged lots of
individual pieces to get the loans, but they were valued as
individual pieces. Our recommendation is that, and I think that
that would be the conclusion I would urge you to reach even if it
were not for the restrictions that you placed on it, but in
effect, I think that the net results of the Commission's AO's and
the non-A0 is that they can't dispose of that in any way other
than individually and even there, they have some difficulty. But
it seems to me that--the recommendation that we made is
consistent with the way they are valued for the loan purposes.
They pledged a lot of pieces, but they're valued as individual
pieces. But as I say, again, it seems to me that comes to a
question of your valuation for your NOCO purposes and I think
that in effect that comes down to what that sums out to, but that
you have to go on to the question of the repayment while
caveating that you have that potential for the NOCO being
readjusted after the evaluation is made. I do think you have to
give Auditors some direction, the Commissioners give the Auditors
some direction as to how they wish to proceed.

And that comes down to the last item in our September

l4th memo, that it seems to us that for purposes of directing the
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STEELE (continuing): Auditors that you should adopt the
recommendations in the August 25th memo, to value that on the
basis of the individual items, but I think without that, I don't-
-Joe would have to speak to it==but without some direction like
that they can't-=(inaudible).

MCGARRY: Joe Stoltz.

STOLTZ: We are at this point unable to determine which pieces
are in and which pieces are out and in absence of a date, how
many there are.

MCGARRY: Yes, Madam Secretary, I will eliminate the sign
language and we will talk directly. BHow many objections?
EMMONS: There were two objections and one affirmative vote.

MCGARRY: Who was the other objection?

-EMMONS: Commigssioner Aikens filed an objection along with Mr.

Reiche.

MCGARRY: Mr. Reiche.

REICHE: Mr. Chairman, in view of this fact and also in view of
the fact that we wil be meeting tomorrow on Reagan-Bush and that
Commissioner Aikens is gone, you know, for reasons which she could
not control this afternoon, I would ask if we might delay the
decision on this until tomorrow. I don't think a one day delay
is going to cause any great harm or consternation to people, but
she indicated before she left to me some interest in it and even
though she objected, I am not at all sure in terms of the
objections, I feel that she feels the same ones because we
haven't always agreed on--at least on that first point, but as a

courtesy to her, I would ask the Commission delay a vote on that.

MCGARRY: Let me add that she was distressed that she had to

WA
< /oo
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MCGARRY (continuing): leave. She is attending at the moment a |

dedication in honor of former Senator Hugh Scott of Pennsylvania
at the Senate and is only for such an important occasion that she
would have left in the first instance; so, speaking to myself, I
can't speak for the others, I know she indicated to me that she
was intensely interested and regretted very much having to leave
and did tell me that as she went out the door that she would not
be back today, but she will be available all day tomorrow if the
matter comes back in any way, shape, or form. Mr. Harris.
HARRIS: On the August 25 memo. I didn't vote. It didn't seem
to me that it was something that was appropriate for circulation
and éoting on in that fashion and when I inquired, I believe that

Charlie said it wasn't meant to have been circulated for vote. A

.voice sheet was not meant to be attached.

MCGARRY: And no vote was, in fact, taken is that correct? Mr.
Steele.

STEELE: Well, it was objected to and no vote was taken. That's
what I meant to say at the beginning. Again, this was an issue
raised in the Audit Report and this memorandum was not-=there
were further issues and so we prepared it. It was meant to be
part of the Audit Report, and I think it was not properly
something that should be voted on. As we said in our September
l4th memorandum, it does seem that you have to resolve those
issues and give direction to the Auditors as to what they should
dd, but I think it is true that it is not properly something that
there should be a separate vote on. It does seem that you have
to resolve those issues in order to give the Auditors a statement

as to what they should do. The Auditors have raised that issue

= 00313
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STEELE (continuing): and they are saying, in effect, "we can't '

go out and decide what the final NOCO is unless we know whether
this is to be valued and how this is to be valued, rather than if
this is to be valued, because it clearly has a value, is it to be
valued as a capital asset and if so, is it to be valued on a
piece-by-piece basis?

MCGARRY: Well, yes, Mr. Reiche.

REICHE: The part that was confusing to me, Commissioner Harris,
was the recommendation which appears on page 31 of the Augﬁst
18th Pinal Audit Report where it says, "The Audit staff
recommends that until such time that the Commission approves or
proposes permissible alternatives as to the disposition or

liguidation of the artwork, no further action can be taken on

.this matter." Now, it seems to me that the memo of August 25th

at least suggests some possibilities. I mean, for example, it
goes into the valuation. We are not trying to tell them how to
dispose of it because that's not our province, but I think it is
somewhat responsive., Maybe not directly so, but I think it is
somewhat responsive and that was the way I.interpreted it. Now
if it wasn't intended that way, then, you know that may be a
different story, but I was, as one who wasn't here, I was trying
to interpret it and that's the way it appears to read.

MCSARRY: Thank you, Commissioner.

TIERNAN:

[a ¥ a X I
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Can we go back to the Audit Report and finish that up,
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TIERNAN (continuing): and wait for the conclusion with regards
to the artworks tomorrow?

MCGARRY: Yes, yes.

TIERNAN: You have no objection to that?

REICHE: No, no, fine.

MCGARRY: Thank you very much. Mr. Ray Lisi.

LISI: All right. It is my understanding now then that you, the
vote is going to be deferred then on the recommendations on the
bottom of page 26 until the discussion of the artwork is
concluded?

TIERNAN: Or is it on 25?

HARRIS: 1Is there anything else?

STEELE: The recommendation on 26 and 27 that I think Ray was
gpeaking to. As to whether you had approved—=-

LISI: There is a recommendation on page 26 which relates to the
considering the expenditures in excess of the state limits being
non-qualified.

TIERNAN: If, in fact, the vote on the Audit staff -
recommendation--if I may, Mr. Chairman, I'm sorry.

MCGARRY: Mr. Tiernan.

TIERNAN: If, in fact, the Audit Staff recommendation on page 26
was changed to incorporate what the General Counsel's Office has
set forth as their recommendation in the memorandum of August

25th, would that have an impact on the recommendation appearing
on page 27? Or 26?

LISI: At this point, we would--
MCGARRY: Ray Lisi.
LISI: We would have to go back in and look at the Committee's

financial position on August 13th as it relates to the value
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LISI (continuing): placed on the artwork. Now it may affect
this repayment. Not specifically this portion of the finding,
but of repayment.

TIERNAN: So, even if tomorrow we were to resolve one way or the
other the question of the value of the artwork, you would not be
able--we would not be able tomorrow to vote on the
recommendation, because then, if, in fact, we were to adopt the
General Counsel's recommendation, you would have to go in and
establish the value, and then you would have to come back to us
with the recommendation on page 26..

LISI: Right. The only suggestion I would have and Joe could

correct me if I am wrong on this, is we could caveat this finding

and state that it is subject to change based on that and then you

could vote on that.

TIERNAN: That would be, I think that would be more helpful,
because we could get the Audit Report out, couldn't we?
LISI: That's right. We could still issue the Audit Report.

STEELE: That's what I was meaning to say earlier. I'm not too

sure that it came through too clearly, but that you just caveat
this.

TIERNAN: Yeah. And that's what I would say. We can wait then
until tomorrow, and include page 26 and 27 and the outcome of
that with the caveat.

MCGARRY: So assuming that scenario, why don't you just repeat
for the record what the game plan would be? So that we can
accomplish precisely what Commissioner Tiernan was nice enough to

bring out here this afternoon.

LISI: It is my understanding that the recommendation on page 26,

")

(\.
~
.
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LISI (continuing): that the vote on that recommendation will be
deferred until the discussion of the artwork is completed and at
the conclusion of the discussion based on the Commission's
determination in that matter, the recommendation will be, a
statement will be included in that recommendation to state that
poséibly the figure may be subject to adjustment based on the

Committee's determination on that matter.

MCGARRY: And what further action and timetable would that follow
on?

LISI: Well, depending on, if the Commission should decide, it
seens to me that there is some value placed on that artwork and
as I say we would have to go back out and look at the Committee's
cash position as of that date. It would depend, it seems to me
upon the ability of the Committee to allow (inaudible) records tp
make that determination. And I couldn't put a timeframe on it.
MCGARRY: Could we put an inside and an outside time that would
be reasonable?

LISI: I would think that the actual work itself, depending on
the condition of the Committee's records, it probably should not
take more than a week.

MCGARRY: And then what would the action and the timetable be?
LISI: I think--

MCGARRY: Joe Stoltz.

STOLTZ2: I would think that it would be possible regardless of
what is decided tomorrow on the artwork to go ahead and release
the Audit Report with the repayment figures in it. If necessary,
caveat the artwork section and if a further repayment based on

the results of any additional work on that issue is necessary it

L )
Sves

00319



S

|
1 STOLTZ (continuing): could be handled in an Addendum to the |
2 Audit Report which would go out later. The amount contained on
3 the recommendation on page 26, is not going to change. And the
4 i $141.50 parking ticket is not going to change. The total on page
5 27 could change depending on what happens to the artwork. So we
6 could do it that way. We could go ahead and process this report,
7 put the caveat in, if necessary after tomorrow's meeting, and
8 then deal with any further repayment in an Addendum.
9 MCGARRY: Yes, Mr. Harris. '
10 HARRIS: What's this caveat going to say?
1 MCGARRY: Joe Stoltz.
.12 STOLTZ: That pending the results of additional work concerning
-3 the valuation of Committee artwork, additional repayment
" 14 determinations may be made at a future date. Some words to that
"15 effect. The repayment that we are.looking at now would be for )
J,g ~ non-qualified campaign expenses. Any other repayments would be (
:47 as a result of having determined the Committee received matching
.18 | funds in excess of their entitlement so it would be a different
19 reason for repayment.
" 20 MCGARRY: Thank you very much, Joe. Governor Thomson.
‘21 THOMSON: I still don't understand why we can't approve, or at
22 least consider the recommendation on page 26 relating to the
23 | allocations to the states of New Hampshire and Iowa. I don't see
24 ! how the artwork is going to have any effect on that at all.
25 STOLTZ: I think you are correct. The only place that it will
26 l have an impact will be on the total on page 27. If it should be
27 ﬂ determined later that some additional repayment--but the amount
28 i on 26 in the recommendation and the amount in the recommendation
29 !

30 |
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' matter what hapéens to the artwork.

2, - THOMSON: We have already approved the recommendation on 27, \
> that's for the $141.00. Mr. Chairman. I'll move the approval of

¢ the recommendation on page 26.

s MCGARRY: Commissioner Thomson moves approval of the Audit staff

§ recommendation contained on page 26. If there is no further

7 discussion, the vote will occur on that motion. All in favor,

8 say avye. (A voice vote was heard.) All opposed? It appears to

® the' Chair that the vote is five to zero. Commissioner Aikens

10 absent. Thank you, Commissioner Thomson and Commissioner

1 Tiernan. It has been very helpful in assisting everyone in where

1% we stand now. It couldn't be avoided funning into the problenm

2 because of CQmmissionef Aikens is not here. We all understand

W the reason she had to absent herself. - Ray? |
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BARRIS: On the art work, I think it would be helpful if Counsel

or the auditors or both in conjunction could tomorrow give us a

list of alternatives as to what in the world we can do to resolve

the problems.
MCGARRY: I think that would be very important in the =-

HARRIS: I think we may have got ourselves into a place where

\_‘/‘

there is no resclution.

STEELE: I just don't know whaé more we can say then we did in
the memo. -

HARRIS: Well, there is a greaé deal more that could be said --
for example, taking into account the failure of the Commission to
give them an advisory opinion on whether they could use this to
pay off creditors. The :act that in December of 1980 we gave
them additional matching funds, knowing that the question as to
the value of the artwork was unresolved. The questions are
whether we -- two or three different alternatives -~ whether we
go after them on additional payments on the basis of the
‘evaluation that they gave the artwork when they borrowed the

money -- whether we now tell them that that yes, they can use it

to settle with creditors.

STEELE: That's covered. ' '

00322

HARRIS: Whether we follow the recommendation set out here, which



‘MCGARRY: Mr. Reiche. o o

down very substantially =-- if we look at each individual piece of
art and count only those that are worth more than $500.

STEELE: We took the position in the memo == it's not in ‘the
recommendation, but in the paragraph above it that it seems to me
that you have to -- that our position which I think

MCGARRY: Mr. Steele.

STEELE: Was Qhat we said earlier in the discussion of the A.O.
that you cannot call it a contribution if the bank levies on it.
So that issue I think we've dealt with. It seems to me that the
other two alternatives have been set forward -- you can == our
recommendation would be that you have to evaluate it on a piece-
by-piece basis. The other seems to Be the auditors feeling that
you value it on the total of all artworks -=- I say that only
because I'm looking for -- I don't know what between now and
tomorrow that we could do and maybe we could try to do it orally
and set forth those things tomorrow. .
HARRIS: I think it would be better if it were in writing. We
have had some assistance from the legal department in getting
into the position we're in, the position that the art, that the
donation of services by the artist was not a contribution. The

position that anyone buying the stuff is making a cont:ibut@on.

. ——— . . - -
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REICEE: 1In terms of alternatives, I have an old World War II
Japanese sword if you would like me to bring it in.

HARRIS: 1I wouldn't ask you to endure so painful

éBICEE: I knew th#t.

MCGARRY: Charlie is wondering whether he is expected to have a
document by 10:00 tomorrow morning, but -- anyway.

HARRIS: 1If he does, I'll move that we waive late submission.
MCGARRY: This is getting better as it progresses. In any event,
Charlie, I am sorry to leave you up in the air, but I think it is
one of those cases where you just do the best you can (inaudible)
it's an impossible situation, I think everyone will understand.
Ken?

GROSS: 1It's impossible.

MCGARRY: So that would appear to do it for today. We're going
to pick up at 10:00 a.m. tomorrow morning to continue on -- Mr.
Tiernan?

TIERNAN: Could we dispose of the personnel matters?

MCGARRY: We certainly can, if there is no objection.

(A
A

00324



© 0 N O 0O » W N

—‘—l-‘-ﬂa
;A?”{N"

-
(3}

A
7

NN N NN S 2 e 2
888N RYBRNEGEF,
BT DY

W
(=]

s SamEm

ez o

7 .
f%ﬁiaﬁ?ﬁﬁeiolgﬁg %iﬁiggggl Audit of the Kennedy for President |
Committee) |
MCGARRY: Well as Bob Costa, Sue, Joe Stoltz and Ray Lisi enter

the room, we rap the gavel, Madam Secretary to bring the

Executive Session of the Federal Elec:ion Commission for

Wednesday, September 16, 1981, to order. And we're going to

continue on this morning where we left off; so Ray Lisi will

recap everything for us and bring us up-to-date particularly for

the benefit of Commissioner Aikens. Well, we are dealing with

basically three agenda documents, X81-065, dated 9/10/81,

X81-065A, dated 9/14/8l1, and X81-067, dated August 25, 198l. Oh,

Ray why don't you, particularly if you'would,.be a little more

expansive this morning,.recap what happened since Commissioner

Aikens left us yesterday, and where we are right how.

LISI: Fine. We completed the audit report yesterday, and all of

the findings were voted on. We are currently - this morning

we're going to be discussing the disposition of the artwork or

the =-- any limitations or whateye: would be imposed én that.

After the meeting yesterday, Joe, Bob, and hyseif sat down and

came up with some.alternatives that should be considered. Aand

Joe did sit down last night with the Counsel's office and

discussed these matéers, and I think that Joe probably has some

information to report this morning along with the Counsel.

MGARRY: Joe Stoltz.

STOLTZ: What we did was to break the problem as we see it out

into four questions. And what we saw, as the possible
alternatives for each of the four as far as deciding what we're

geing to do about the artwork. And we've got them in a
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1 | srTorTz (continuing): particular order and I don't think it is

2 necessary that they follow that order, but the first one that we

3 have listed is a decision on what is going to be the permissible )
4 disposition of this artwork. Is it going to result in a

5 contribution; therefore having a limited possible disposition

6 method? Or is it not going to result in a contribution and they

7 can therefore sell it to any willing buyer? I think we're all

8 very familiar with the AOs and what has gone on before as far as

9 generating a contribution if it's not to be restricted and its

10 method of disposition, and it would seem to fall more closely

11 into the category that other capital assets that committees have

12 fallen. For example, if they have a car they can certainly sell
:13 it to a corporation if that corporation wants to buy it--Ford

14 Qealer and whatever. The second issue that we have listed is the

~{5 value that would be placed on it. Are we going to use the | .
16 brochure value which is a committee established figure which was !
T17 used when they put this material up for collateral for loans. Or

j:a is there to be a new value determined? A fair market value on

A9 the date of ineligibility? And if so, then it would seem that

.20 the decision on the first point might well affect wﬂat the value,

:51- the fair market value and the date of ineligibility is. Third,

22 do we look at these prints one at a time as a capital asset so

23 | that any individual print that is under $500 in value is a

24 ; capital asset or is not a capigal asset, those over are? Or do

25 we look at them as a series? And, finally, on what date do we

26 freeze the inventory? Do we freeze the inventory on date of

27 ineligibility which is a common way that capital assets are dealt

28 with? Or because of the problems that we have had with

29 |

30 |
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r assets, we use a

different date? For example, the date the Commission first
considered it in the matching funds situation I believe that was
the 12th of December, or the 18th of December, 1980. The date
that the Commission considered the AO possibly? _Og even today's
date? Once these questions are decided, then we can go back and
take an approach in coming up with a number. As it now stands,
we cannot give you a number for all the combinations and
permutations that are involved. We only have an inventory on
8/13. We don't have an inventory for any other date.

HARRIS: 8/13/88.

STOLTZ: We have the brochure values, but if that varies from the
fair market value at any given point, we don't have that. And,
qf course, we can come up with a number using the brochure value
on the inventory in 8/13 for either considering them individually
or as a series. But beyond that we're not going to be able to _
give you a hard number for any of the other combinations.
MCGARRY: Thank you very much. So, Mr. General Counsel what
would your recommendation be as to how we should proceed this
morning?

STEELE: Well, again, I'm not sure about what segquence you want
to make. The request from Commissioner BHarris was that we sit
down with the Auditors as we tried to do :o at least, sketch out
as Joe has, the various questions. There are a lot of
permutations and combinations, and, so I think that it is é
question of which ones you try and look at first. It seems to me
that the gquestion of, to take Joe's organization, the question of

permissible distribution. It seems to me that you have the
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STEELE (continuing): Connally AO in June of '80 saying in effect

that a sale of that would result in contribution so that any sale

of it would be a contribution. You have the discussion with -
regard to the Kennedy's committees own request as to whether or

not they could dispose of it to contributors in which there was a
deadlock of course and there was no permission given to dispose

of it to contributors. The deadlock there being basically -

excuse nme -giv;n to debtors; the dea@lock there being basically

in my mind the question of whether, if you give it to debtors

that results in a contribution whether you follow the Connally AO
which was the draft put up or whether you don't follow the ?
Connally AO. 1In effect I think that the central question which
was what tried--as we saw it, as we tfied to sketch in the August
25 memo and in our September 14 memo, is that you have this
éuestion that I would style as the method of valuation. Whether
you, =-=-how you have to value this.for purposes of deciding what
their assets are? I would say that one question is whether you
can say, as Joe and I think the Auditors are saying, that you can
freeze the inventory as of a particular date. It seéms to me
that if you value things as of a particular date, and if you have
$5,000 worth of office furniture which you auction off and it
goes for $2,500 you éon't say well you're stuck with the $5,000
value. You have to yave adjustments. You constantly have those
kinds of adjustments, so I think one gquestion is the gquestion of
whether you can freeze it. In effect I think that the more
central question in my mind is really the method. As we have
said in our memoranda, it seems to-us that you have to value

these as individual pieces. And I think there are several,
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question. Pirst of all, it seems to us that by the very fact
that they are, and that goes back to the first question that we
talked about, they are under the Connally AO in my mind subject
to the contribution limitation if sold outside. They cannot
therefore be sold as ir bulk. Moreover if even without that it
seenms. to ﬁg that you have a situation where you have individual
pieces of art, they were as we know from MUR 1195 which was the
queqpion that the Commission.considered back in June of '80 also
at about the same time it was considering the Connally opinion.
In MOR 1195 you have raised the question of whether a bank loan
secured by the pledging of -I've forgotten the number of prints,
but they're basically as the correspondence in the letters back
and forth there show, you have 300 prints valued at $300
individual prints series set in the series. So it seems to me
that you have strong arguments, in my mind, that you need to
value them; that you need to allow them for pu:poses of valuat:on
to be seen as individual pieces of work = that to say that I
think the alternates there are that you would say, "Well the
whole series is of value or all artwork ever donated to the
Kennedy Committee under the individual services exemption as the
Committee construed .it, all must be valued as a single asset."

As I say that seems to me contrary to the way the materials are
generally dealt with.or the way they would be offered for sale if
they could be offered for sale; the way they were valued, and so
forth and so on. But, it seems that is the alternate there. 1In
effect I think that the other question is the value placed, and I

think again that you have the question of how you're going to
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STEELE (continuing): value that. First of all it seems to me

that you have to value it in mind, within mind the limitations

that vou have placed on it which is one of the way we phrased one i
of our recommendation. That is to say their inability to sell it
on the open market for matters in excess of $1,000 seems to me to
place an outer limitation on the value. Accordingly, what we
have suggested is that you value it, is that you ask them to
value it because effectively I think what you're asking here for,
is to go back to the Kennedy Committee and say that you want a
valuation placed on this and to tell them some guidglines about
it. That the brochure value on the other hand, I think that one
of their problems or one of their responses is likely to be,
"Well, we can't use it, == you could not decide -- the
contribution question came up; so therefore that's an outer limit
o; it, so we certainly can't value it higher than that and the
individual pieces are ranked in differing values." I suppose the
underlying problem here, I don't consider it a problem really,
but the underlying consideration that makes this all-quite
critical is the fact that the Regulation 9003.4 in terms of
defining what is a capital asset - capital asset beihg a term
that I think only comes up in this context of Title 26 stuff
defines capital asset as something in excess of $500. 3Below that
it's not; and you don't have to include it as an asset; above
that it is considered an asset. It seems to me there is a final
issue which Commissioner Bar:is‘alluded to yesterday which I
don't think the Commission has ever ruled on. 1I think however
that I don't see but one answer to it really, but there obviously

is a second answer; I think it would be very hard to answer the
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happens if they are liquidated? They are left with all of this }
art. They are left with some debts; the debtors come in and the
people who have made the locan and force sale of the art, take the
art, etc. It seems to me very difficult in that situation to say
that there is a contr;butian. I think that's implicit in a sense
in the resolution of M&R 1195. Again, I wouldn't say that the
Commission had decided it there, but that in effect that if the
bank were to realize on that! that it would not be making a
contribution. They could make the loan that they could realize
on the asset pledged to it. I think it is also implicit, I think
in the discussion that we had with regard to the requested
Kennedy AO that the que;tion there broke on whether if you settie
debts with it, if you went to debtors with it and the Commission
;as divided in that, I don't think the discussion really
encompassed it, but I think that at least our feeling would have
been that in the liguidation situation which was another question
asked there and not answered since no AO issued that:you would
have a hard time saying that there was a contributio;. It seems
to me that those are the questions. I think that's a slightly
different outline than the one Joe gave. It seems to me that, in
effect, the central guestion is this question of how they have to
value it? Can they value -it, must they value it, will you
require them to value it as a series? Will you say that they can
value it as individual pieces? Subordinate to that I think are
all of the questions with regard to how the Commission has dealt
with that question in the earlier AOs or AORs. Secondly, after

that guestion of method I think there comes the guestion of time
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STEELE (continuing): and of, in effect, what value you placed on
it. So that, I think, is the essentially the same sort of things
that Joe is saying are questions here that they need to have some
form of resolution to. The other thing that you can do, and I
think in doing this, that you're going back to the Kennedy
Committee and you're saying that they have place a valuation on
it. I think that you have to tell them, to some extent what the
value how you.cut through the valuagion. It is impossible
however that you can ask them for alternates, particularly if you
were still thinking terms of dates that you can ask them for a
valuation of their inventory on different dates. That is, of
course, if you go to the appraisal route which is one of the
things discussed as the Rennedy Committee has indicated in its
papers. If you and I think that the Commission when we discussed
it last, really effectively decided not to do that; vou are, of
course, increasing their debt because the costs of the appraisal
is fairly great as they have noted.

MCGARRY: Thank you. Mr. Reiche.

REICHE: Just a point of information and this is based partially
on what we discussed yesterday. 1If you consider these works of
art to be capital assets, and if as a result of 9034.5 you are
locked into a minimuy value of $500, what would be the value as
of August 13, 1980, ;be date of ineligibility which would be the
date on that; what would be the value to be included here as a

capital asset? You mentioned a figure yesterday I think of
$930,000?

LISI: $928,000.
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- have you exclﬁded from that computation any Qbrks of art which
carry a value greater than $1,000?

LISI: Excluded from there?

REICHE: Yes.

LISI: No.

REICHE: Because my recollection in terms of the individual
values of these is a range from the low $200's to something in
$1,200, I think, and I'm won@e:ing if the limitations - the
contribution - if this were deemed a contribution and therefore
on an individual basis you had to work with a limitation of
$1,000, I'm wondering how that would affect the computation that
you came up with? In cghe: words, really Ray, if you go from
$§500 to $1,000 what would that figure be? And I'm sure you don't
have that one at the moment. The only easy way I suppose would
be isolate the ones over $1,000 and exclude their value.

LISI: We can't do that. There's only one series of prints that
remain in the inventory that was in excess of $1,000:on.August 13
and the total value of that at that time was $34,500:

REICEE: O0.K. SO.that even if you exclude Ehat. you stay within

$500 to $1,000 range you're talking $895,000 or something like
that.

PASCHEN: $96 to $93.

REICEBE: Yeah, thank you Mr. Chairman.

MCGARRY: Well Joe what question specifically do you think -we
should lead off with and we'll have a full and complete
discussion and vote it up or done and then we will recognize the

individual Commissioners and see if the General Counsel agrees

with vou.
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STOLTZ: Well, the first one that I have and you know, the
Counsel seems to think that it's pretty much decided already. 1Is
the == any restrictions that will be put on disposition. May it
be sold outright to any interested buyer, or must it generate a
contribution? If it is everybody's opinion that that one is
settled, tpen we can go to the next.

MCGARRY: I'll just cail on the General Counsel to comment on
that briefly if you would. Would that be an orderly way to
proceed Charlie?

STEELE: I think the Connally AO exclusively considered that
gquestion and said that sale would be treated as a contribution.
There are, of course, other AOs in the ‘area. I think the other
guestion there that was raised by the Kennedy Committee itself
and throughout all of this, I think that the, you know, one has
to keep that AOR in mind that the Kennedy Committee asked, ;n
effect, can we settle debts with these or will we be subject to
the contribution limits in the settlement of debts? And it was
on that issue that the Commission separated 3-3 with:-the draft
saying, "Yes you would be under "the contribution limits.” It
seems to me that the net effect of those two is whatever the
Commission might consider later on, that the Commission has
faizly strongly taken the position that the sale of such of these
kinds of materials would be subject to the contribution limits.

I think that you would have difficulty if you took the opposite

position now, but as Joe says, it is a position. But if ydu were

to say now that they should have known, and, or can from now on
sell them without regard to the contribution limits, I think that

would be somewhat of a change.

00334




w N -~
|

© W N O n b )

-—8 b =
N - O

¢
t

B @

(]

kY
)

b
R

L}
1

g ® 43

N
o
R

&)
i)

N
N8 88K 3

28
29
30

Jry
.. Ut

=

will go to Mrs. Aikens.

we

BEARRIS: I tend to think that the least unsatisfactory thing we

can do, and we're not we are in a situation where there isn't
anything that is totally satisfactory, agree to say that the

banks who lent money upon the security of this artwork can

realize upon that security without its béing a contribution by

them. That would be a very narrow ruling. It has the advantage

to us that it would not squarely conflict with any of our prior

advisory opinions as we haven't dealt with this question of

realizing upon a security. It also would be in accord with

common sense, since obviously the banks have no interest in this

world in making a contribution to the Kennedy Campaign. Now,

whether that would dispose of the whole problem or whether the

problems would remain hanging around, I don't know.

STEELE: I agree with that's the position to take. My

understanding is, and the Auditors may know with more precision,

" but is that only a portion of the art is pledged so that you

still have the problem with relation == I mean you still have

the

valuation problem overall, but you also have a large amount the

art, I think a large amount, 50 percent or more, that was never

pledged to any of the banks. So that, though I think that could

be part of what the CommisSion could decide, and I think that

that's the position the Commission to take, in any effect, I

don't think that it is also a problem that we having facing us.

STOLTZ: I would suspect the outstanding balance on the loans

right now where the art was pledged, and correct me Ray is

$156,0007?
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LISI: That's correct.
STOLTZ: So the majority of the loans where the artwork was
pledged have been paid off, and, therefore, if the Committee
still has it, it is no longer pledged. So we do believe that we
have a substantial body of this artwork which is not involved in
any bank loans at the present time.

MCGARRY: Anything further on that Mr. Harris.
HARRIS: No.

MCGARRY: Mrs. Aikens.

AIKENS: Thank you Mr. Chairman. Joe following up on that. 1Is
the artwork that was pledged valued over $500, most of it?
S)OLTZ: Per piece? Some yes, some no.

AIRKENS: So we have no idea what is still pledged?

§TOLTZ: It's my understanding that what is pledged and what
loans specific loans make up the $156,000 is a little unclear.
AIRENS: They just reported totals.

STOLTZ: 1It's a balance.

AIRENS: They also didn't report which loans? They 9150 did not
report any insurance on what they have left did they?

STOLTZ: They didn't report individual loans. Ray ﬁay have
noted, I dan't‘know.

LISI: I'm not sure on the ones that were left. As we stated,
they reported these loans as of June 30th, 1981, the last rewort
that was filed. They disclosed $156,000 and they just stated
various loans at Chemical Bank. We don't know which loans those
are and whether there is still artwork pledged as collateral.

There were insurance policies taken out on some of the artwork.
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inventory list that they submitted to us brought up? That was
the inventory as of August 1l3th.

LISI: As of August l3th.

AIKENS: But there were several series that were used as
collateral that were not on that list? 1Is that correct?

LISI: That's correct. There were or there was some artwork that
we still have in question. And this is the matter that we
referred to the Counsel's Office.

AIRENS: Yeah. So we have no idea of what the value of that is?
LISI: On some of them we do, based on the loan documents. They
did state on there that there was value for it; however, we don't
have anything in the Committee's records that indicated that that
value was the same value that Committee had put on it - the
artwork. o
AIRKENS: And the §928,000 does not include any of those pieces?
LISI: That does not include any of those in question. |
AIRENS: Charlie let me ask you a procedural question if I may.
We cannot overturn the Connally ‘Advisory Opinion in a compliance
matter can we? Don't we have to either go to another advisory
opinion or to regulations? I don't see how we can sit here and
vote in opposition to our decision in the Connally opinion in a
closed compliance matter when you're changing policy.

STEELE: I would caution only that I don't consider this a closed

compliance matter, this is an audit; but taking the two as

equivalent, which I don't, I say that just because I think-

AIKENS: Even as an audit.
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STEELE: Well, I think that you have the problem. That you =-if

you were to -- and think the worst of it is that you're stuck in

both senses. That if you were to, you could certainly liberalize

the A0 and say well you could do certain things but if its seen

as a detriment, if you change the A0 and it is seen as a

detriment, you're not going to be able to enforce that in my

mind. In other words, if you were to change an AO and say, well,

it seems to me you're left with the artwork.

TIERNAN: Mr. Chairman.

MCGARRY: Mr. Tiernan.

TIERNAN: I think that we're spending an awful lot of time on

things that are not relevant. What you're trying to find out i

n

this audit report is what the NOCO statement is; isn't that what

vou're trying to determine?

STOLTZ: We need the value for on the NOCO statement.

TIERNAN: So what the banks do is really not a concern with
regards to the final audit report. You make a determination on
the capital assets, whether it is a capital asset or_not, and
whether the restrictions are on them. Make those determination
£ind a NOCO statement, and let the banks do what they want. We
can't decide that. 1If the banks want to sue the Kennedy
Committee, and then -move on the collateral, that's a separate
issue. And if they do it‘some other way, then we can file,
somebody can file a complaint on them. But here you're talking
about getting out a final audit report. We're bogged down;
We've been over these appraised values about three times and I
think you make the decision on the basis that you;ve got before

vou, a recommendation from the General Counsel's Office-=take

S,
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wants, and make our decision!

MCGARRY: Thank you Commissioner. Mr. Reiche.

RﬁICHE: I don't seé any reason in view of the fact, that when we
considered the use of these for debt settlement purposes and did
not reach a conclusion, we came out with a 3-3 vote. I don't see
any reason why we are limited in terms of deciding if the
Commission chose to do so, today, that the& could be used for
debt settlement purposes. And I think now that we have a problem
graphically before us, it is conceivable that there may be some
change of mind with respect to their use for that purpose. I
don't know if there is,Lbut I think that the problem we have in
front of us illustrates that, and I also think that that Advisory
q;inion proposal that came before us would have regquired a
creditor to go to court as you were.just suggesting Commissioner
Tiernan, in order to perfect a claim before it would not be
considered a contribution. I don't think it is fair to impose
that burden. And I would like to suggest that we :e;onside: our
position on that if we == and not spend a lot of time on it cause
just hear me out--we've done a lot of télking on it, I agree with

you, but I see no reason why that can't be considered right now.

MCGARRY: Mr. Tiernan.

TIERNAN: Mr. Chairman. In response to that, I would just point

out to Commissioner Reiche that what you do here is going to be
looked at. And if, in fact, a presidential campaign can go into
a bank and pledge artwork and the bank can make the loan, and
then at some later point just say "we're not going to do

anything, we'll just take that as collateral.® That's making a
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TIERNAN (continuing): W
the limits, and it is a prohibited contribution from a

corporation. So you get into the situation now, what I'm saying
is, why don't we decide right now, that if, in fact you're trying
to get a NOCO statement to say that these matters are capital
assets if they're in excess of $500 but that we have placed
limits on them on the AOs I mean and decide that. Make them=--one

step a a time, because we have been over this thing. Each

" Commissioner goes back over it in a different aspect. And you're

takiﬁg in the guestion of whether or not the bank can accept
these without any limits. And I don't think that you can decide
that.

MCGARRY: Mr. Reiche.

REICHE:

—
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MCGARRY: Mrs. Aikens. - - e —

AIRENS: Mr. Chairman. I agree with Commissioner Tiernan that we

have talked this to death, and I was only trying to find a basis

for an evaluation because I think that we have to decide that,

and I think we have to decide it this morning in order to get to
the NOCO statement. But in order to get things moving, I Qould
make a motion that we app:ove,ldete:mine that the sale or
exchange of artwork by the Committee results in a céntribution by
the purchaser and is subject to all the prphibitions and
limitations of the Act.

MCGARRY: Commissioner Aikens moves that the Commission determine

that the sale or exchange of each individual--

AIRENS: No, sir, I did not say that. The sale or exchange of

the artwork by the Committee results in a contribution.

MCGARRY: Of the artwork. Commissioner Aikens moves Madanm

Secretary that the Commission determine that the sale or exchange
of the artwork by the Committee results in a contribution by the

purchaser and is subject to all the prohibitions and limitations
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MCGARRY (continuing): of the Act. Mr. Barris.

BARRIS: It doesn't seem tO me as a general proposition, we've
already articulated that. That doesn't seem to me that
rearticulating that general proposition gets us any closer to
solving this particular problem.

MCGARRY: Any further discussion? 1If there is no further
discussioa, the vote will occur on Aikens' motion. All in favor
say Aye. (AYE). All opposed? (NO).

HARRIS: I will abstain for the reasons stated.

MCGARRY: It appears to the Chair that the vote fails to carry by
a vote of 3 to , Mr. Reiche you voted against it? And Mr.
darris abstained, Madam Secretary, and Commissioner Aikens,
Tiernan and Thomson voted for and COmmissioner'McGarry voted
against. So the vote Madam Secretary is three for, two against
and Commissioner Harris abstained.

MCGARRY: Mr. Barris.

HARRIS: I'll try to handle one-little piece of it. I will mové
that the Rennedy Committee be advised that.they may permit the
banks to loan money on the basis of the artwork as security to

realize upon the security without its constituting a contribution
by the banks.

MCGARRY: Mr. Reiche.

REICHE: Just a question of the auditors if I may. What is the
current value of outﬁtanding bank loans?

STOLTZ: $156,000.

REICHE: In other words, it is just that one? That's all you are
talking about.

STOLTZ: I%'s a fraction of it.
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2 41 TIERNAN: It is not necessary though for us to do that.

3 AIKENS: Yes, I mean, could somebody explain we need to do this?
4 TiBRNAN: Why do we.have to do that?

5 HARRIS: Because they have asked us and we declined to tell them.
6 TIERNAN: Yeah. But you shouldn't do it, not if we declined to
7 do it in an Advisory Opinion Request, why should we do ‘it in an
8 audit report?

9 HARRIS: Because we want to wind up the Audit.

10 TIERNAN: But that isn't necessary to wind up the audit though.
11 HARRIS: It appears to me that it is. It won't wind it up, but
12 it will cover one piece of it. There are still other gquestions
1?: about the artwork that will remain.

14 THOMSON: Mr. Chairman.

15-{ QCGARRY: Yes. Governor Thomson.

1°  THOMSON: BHow does that motion differ from the policy already

17 articulated, as you say?

1g— HARRIS: We have not ever permitted this. And this would be

19. limited to permitting the creditor who lent money upon this

20 artwork as security to realize upon the'security. We have never
21 permitted that. 1In Connally we told them, generally, that they
22 | could not dispose of the artwork to satisfy creditors.

23 ? TIERNAN: I would be- tempted to go along with the motion,

24 Commissioner Barris. I think that what we would be doing would
25 be making an exception to what we'vé required as a standard, is
26 that the lender deal in a commercially reasonable way, and we've
27 always used that as a standard. Now you're adding something that
28 a lender--if, in fact, the lender does not get repaid, he without
2

30 | 4 .
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TIERNAN (continuing): benefit of taking the ordinary commercial :
way of going into court and moving on the collateral, can enter

into agreement with the campaign, and take the collateral and ™

just sell it at a private auction without the restrictions that
you're going to say that are imposed if they sell it to
individuals. And I think that's an exception that I am notee
HARRIS: ﬁell, you would permit it if they sell it through a
court proceeding?

TIERNAN: I think that that would then -- then they would be
proéeeding as any vendor to a campaign. In other words, you are
not making any exceptions. And that's the way we've allowed it
in the past, because otherwise, you get into this situation where
you get a friendly relationship. Aﬁd I am not saying that's the
case here; but I think that you open up the door.

HARRIS: Well, No, I don't think we've said in the past, I don't

think that we ruled out in one way or another even though a court )

proceeding.

TIERNAN: Well we've allowed == no =-- we've allowed creditors ==
Oh -- all right as to the excessive -=- O.K., the artwork, I don't
think we've ever had that, but I am sure there are court cases

where someone moved on office equipment, and they were sold in

the debt settlement situations.

HARRIS: We had a similar reguest for an Advisory Opinion from
Michigan awhile back, I think growing out of Senator Griffin's
Campaign where the Treasurer was about to be subjected to a court

judgment for creditors in excess of the contribution limits. But

they withdrew that and so we never answered it.
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where there was actually a civil judgment involved.

MCGARRY: The Barris motion, Madam Secretary, is thgt the
Commission advise the Committee that the banks may realize upon
the security of the artwork without a contribution resulting from
the bank. Is there any further discussion? Governor Thomson.
THOMSON: Would that discriminate against another form. of
creditor who didn't have any artwork pledged?

MCGARRY: Sure, it gives them preference.

HARRIS: Yes.

MCGARRY: The author Mr. Harris, Madam Secretary, replies in the
affirmative. Mr. Reiche.

REICHE: But, the discrimination is merely to try and achieve
consistency with the Connally AO. And were it not for that we
hight move in a different direction, but the effort, check me Mr.
Harris, but that's the reason for it. Otherwise we wouldn't be
consistent with the Connally A0 with which I disagreed as you may
know, Governor Thomson, but the Commission took a different view,
TIERNAN: O.K. So now, what you do if Mr. Connally; instead of
offering to sell the artwork to corporations, he goés to the
banks and says, "Look, I'm going to pledge all this artwork to
you. You give me the loans and when it's all over, we can't pay
you back, you just go out and sell them to the corporations.”
MCGARRY: Mr. Barris.

HARRIS: The trouble is it has already happened except for the
sale I mean they didn't pledge; we did not act on a complaint
about it. Going back to Governor Thomson's gquestion, perhaps it

isn't correct to say that we would be discriminating because a
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HARRIS (continuing): lender who gets security at the time of the
loan is always in a better position then an unsecured lender.
MCGARRY: Thank you Commissioner. Any further discussion? There
being none the vote will occur on the Harris motion. Aall in
favor say Aye (AYE), All opposed (NO). It appears to the Chair
that the vote fails to carry by a vote of 3 to 2, with
Commissioners Harris and Reiche voting for, cgﬁmissioners

Tiernan, Thomson, and Aikens voting .against and Commissioner

McGarry abstaining.

MCGARRY: Commissioner Aikens.

AIRENS: Mr. Chairman, I'll throw in one more, and I am not
really in favor of it, but I'm moving it just to get it moving.

I am in favor of valuing the artwork in series, but that argument
was apparently made yesterday, and agreed to both by the General
Counsel and the Audit Division that it should not be valued that
way, it should be valued individually:; so I will move that we _
determine that all individual pieces of artwork valued in excess
of $500 are a capital asset and reduce the Committeg's net
outstanding campaign obligations.

MCGARRY: Commissioner Aikens moves that the Commission determine
that all individual pieces of artwork valued in excess of $500
are capital assets and reduces the Committee's net outstanding
campaign obligations. Commissioner Tiernan.

SARRIS: I am correct to say is or are?

AIRENS: Well this says "is," but that does not seem right to me
either, I said "are."™ 1It did not sound right.

TIERNAN: Joan your motion did not include "subject to all

prohibitions and limitations of the act.”

00346

EENNNNNNNNNNNNN—————

|



© 0 N O o0 » W N

-
o

11

TIERNAN: So that if we vote for the motion, we would say even an

individual piece of art that was appraised at $1,500 would be

included by the auditors at a value of $1,500?
AIKENS: For purposes of the NOCO statement.
TIERNAN: Well, I think that you got just in a discussion with

you on it. I could support your motion, but I would have to
have--I think the Committee would have trouble if we're going to
require them to dispose of these as capital assets--~as individual
pieces to a contributor. You might get in a situation, as Tom
suggested some time ago, where a couple could go in and buy a
$1,500 piece of work. ﬁut that again is a, you know, a
restriction on the potential buyers even if you put it up for
auction. You are not always going to get husband and wife
agreeing on a piece of art for $1,000 apiece. I think if fcur
motibn included "the limitations and prohibitions of the Act,"
then I think you got a motion that can carry.

AIKENS: Well, I think that does. We have not overturned the
Connally A0, and I think the Connally AO does prevaii. So
therefore, it does include the restrictions. |

TIERNAN: Why could you would you accept an amendment to include
that in your motion, if that's what you say? You know, I mean,
it says "subject to all the prohibitions and limitations of the
Act." 1If you say the Connally AOQ applies, that language would
only re-enforce it, wouldn't it?

MCGARRY: Mr. Barris. I would suggest that Commissioner Aikens'
motion would cover only point 3, that that would at least get us

part way down the road. It would not say how the artwork was ¢o

00347
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MCGARRY (continuing): be valued. The question would remain in
question 2, whether the artwork is to be affectd by any
restrictions on its disposition or whether it would go along with A
the appraisal put on the artwork by the Kennedy people when they
were trying to borrow money. But it seems to me that is a
separate guestion and we would be more likely to get a resolution
if we take it one piece at a time.

TIERNAN: I move the previous guestion.

MCGARRY: Yes. Thank you Commissioner. If there is no further
discussion, the vote will occur on that motion. All in favor?
Mr. Reiche.

REICHE: On what motion at this point?

AIRKENS: That all individual pieces --

TIERNAN: That it's not debatable.
MCGARRY: As stated by Commissioner Aikens back in its original

form. All in favor say Aye (AYE). All opposed? It appears to }

the Chair the motion carries by a vote of 6-0. Good job! Thank

you Commissioner Aikens.

AIRENS: Now we still must resolve the issue of what valuation we

place and whether we place it or ask the Committee to place it.

Since the Committee has already given us a valuation on the

majority of the work, can we not accept that as the valuation of

each individual piece?
MCGARRY: Mr. Harris, you have a comment?

BARRIS: Well, I was going to ask a question along that line.
What do we know about the valuation put on it by the Committee?

When was it put on, in what form, for what purpose and does it

cover all the artwork?
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valuation that was contained in that fundraising brochure and it
matches the one on the inventory tht wa.got as of 8/13. It was
put on there and used as part of that fundraising. | We have a
statement from the Treasurer that suggests that that the
valuation is not reflective of fair market value. But that
instead it is the appraiser's estimaté of what that given piece
would be worth once the entire series has been sold and what the
resale would bring the individual who first came into possessioh

of it.

HARRIS: That would assume a resale not subject to any of the
restrictions of the Act?

STOLTZ: True. That's the entire ;eries was in the hands of
collectors or interested individuals then if they went to resell
it the appraised value according to the Treasurer is what he
might expect to get for it.

SARRIS: Well what did they represent to the bank about the

appraisal? Do we know, we do have the text of the representation

sent to the banks?

MCGARRY: Mr. Steele.

STEELE: We have, with regard again to MUR 1195, Marsha has the

letter that was submitted to the bank by the appraisers which --

Marsha why don't you.

MCGARRY: Marsha Gentner.

GENTNER: It provides fair market value of two series of prints

and a reqular edition and a deluxe edition. The regular edition
going first at a fair market value of §$750 per print, the deluxe

$1,500 per print. This is the Andy Warhol glitter of Edward
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GENTNER (continuing): Kennedy. Aand this was--this obviously did

not take into consideration the restrictions, the contribution
limitations.

STOLTZ: That does match the inventory in the brochure.
HARRIS: Well the only inventory figure I've got is $750 on a
warhol. It doesn't say anything about the

GENTNER: The deluxe has the--

HARRIS: Oh, there is one involved--.

STEELE: Those of course again brings us back to the question of

the limitations. The letter here is dated February 6, 1980, and
the fundraising brochures is pre-June '80.

HARRIS: 1Is what?

STEELE: Before the Connally Ao. Before June '80 I'm not sure
that that makes any difference, but it is the Connally A0 that
articulates clearly what the Commission took to be its '
understanding of the law on that issue.

HBARRIS: Well, hadn't we even before the Connally A0 taken the
position that the purchase of any of these art objects was a
contribution?

STEELE: I think, yes you had. The only caveat on Qhat, that I
would put was that you had said that in our earlier AOs you said
that liquidation of tables and chairs could be done. A very
different issue in my mind, so I think that the Connally A0 is
consistent with what you have gaid before.

HARRIS: Well, the fair market value would be affected by quite a
number of our restrictions. The stuff couldn't be bought by a
corporation or a union, except possibly out of their PAC fund.

That nobody, no individual could pay more than $1,000. That in
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contributed into the campaign, if it would put them over their
ceiling that would not be permissible. I don't know how in the
world we would ever be able to take those to arrive at a value
taking into account those restrictions. I mean, point two in
your recommendations were that you could do that. But how in the
world would you do it?

STEELE: Well again it seems to me that as a proposition, the
simplest example in my mind is that it seems very difficult to
value them beyond what somebody, beyond the contribution limit in
effect. I'm not sure, I don't know how you would do it in that
sense, I think that goes to the question of whether you decide
that you're going to value the art or whether you say to the
Committee, we want a valuation of the art and the justification
Bf it. It seems to me that in effect you would therefore look
for a justification for any deviation from the value listed in

the brochures. And if they've listed it for fundraising purposes

as having a particular value, and later indicate that it does
not, it seems to me that they have to show a reasonable basis for
that. It does not say and again, I think that the éuestion comes
in mind as to whether what you do is to value every capital asset
that a committee has., I think what you've said to them is that
they have value those capital assets. This raises a whole series
of problems that were not thought when we did that, but basically
your underlying regulation puts upon the committees the
responsibility to make a valuation and then the auditors in
reviewing those records see if there is something that you can
say that's not a correct valuation, but the initial

responsibility is on the committee.
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22 AIRENS: They excluded three million of it--
23 MCGARRY: Mr. Josefiak..
2 JOSEFIAR: I was just going to make a comment. Getting back to
25 what Commissioner Aikens is saying, if you got some that are
26 listed at $700 and some at $900 and then some at $1,200, ace
27 you==I was getting back to Commissioner Reiche, are you
28 suggesting that you're eliminating those over $1,000 or are you
29
* <o 00355
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JOSEFIAR (continuing): going to treat them as a $§1,000 value? :

TIERNAN: It goes up to $1,000.

REICHE: No. No. I'd eliminate them.

JOSEFIAR: That's what I thought. Don't you think it is more
fair at this point to take their appraisal and say this is $750,
this is $1,200 and put that into the NOCO statement as $928,000
worth of assets and let them come back in 30 days and say, no the

value is less than that based on this evaluation? Let them make

make that decision.

TIERNAN: I think that's one way you can go.

REICHE: Tom, you may be right on the ones that are over $1,000,
limited to $1,000. That's all right, that doesn't bother nme.
MCGARRY: Mr. Barris and then I'll go to Mr. Tiernan.

HARRIS: According to their inventory, the only ﬁhing‘that is
;ve: $1,000 is the 23 Warhol items total value of $34,500.
They're $1,500, a couple could buy them, but if vou're going to

buy this stuff and hang it you've better be sure your wife

agrees.

REICHE: I would decline to comment on the grounds, well, never

mind.

SARRIS: I will move that we compute their NOCO statement on the
basis of the value they put on the artwork themselves. After all
they represented to the banks that these were valuable modern art
objects with a general market, and they did not suggest that they
were going to be bought only by people who wanted to make a
contribution to the Kennedy. They were representing these items

had this commercial value. Why don't we go with that value?

MCGARRY: Commissioner Harris moves that the Commission compute
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value of the artwork as the Kennedy Committee computed it. Mr.
Tiernan did you have a?

TIERNAN: Well, I éill support the Harris motion, because”I think
the Rennedy Committee has some problems where they obtained these
loans as collateral at the fair market value of such and such,
but if we did.take into accounts on the basis of that and I
misunderstood what you were inquiring, and T think Charlie
misunderstood your inquiry Prank--that if you--say-—you took into
account some of the restrictions that the Act put on the sale of
these, we're treating them as contributions --there is the
restriction on them. We took that into account by reducing the

appraised value of those--only those what 23 pieces of art by

HARRIS: $34,500.

TIERNAN: $34,500. And you don't give them you know, == I think
they're going to come back and say that to us anyway in the 30
days. If you want to do it that way, and I think that is what
Tom's point was, and I'm willing to go along that way. But I
think if they don't come back, and then.they go into court, I
think General Counsel's Office would be in a better position that
the Commissioners knew that there would be some restrictions on
them disposing of these assets as capital assets, and they did
take that into account by :edﬁging the appraised value of $1,500
on those items down to a $1,000. I think we would be
misconstruing the position; otherwise you're gambling whether the
Rennedy Committee is going back to come within 30 days and make

that argument to us. And we would accept it then, I think. But
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TIERNAN (continuing): maybe we wouldn't accept it. I am not
prejudging it, but I just think from a legal standpoint, Charlie,
you might want to comment on it, I just think that you'd be in a
stronger position éoing in and saying the Commissioners had that
in mind, and they knew that the Committee might have some trouble
disposing of these items in sale, even though you might get a

couple that would bid =— that would pay $1,500 -- but that's a
limited field. '

MCGARRY: - Mr. Steele.

STEELE: That was, - I did -- I had misunderstood what
Commissioner Reiche had said and I had assumed that what you
would say and I think that what you would have there if you
limited the value to the $1,000 is you would have a way of saying
to the court, look the Commission did take into the fact that
Ehe:e'were restrictions, i.e. the §1,000 restriction, if they
then argue well other things, such as I was suggesting in the
colloquy with Commissioner Reiche that we worry about that later,
but limiting it to the $1,000 value. The only thing- I would
point is that I think that off that listing there is not only the

$1,500 Warhol there is the $1,200 Rauschenberg, but it is a very
small amount.

REICRE: But there were none of them.

STEELE: Oh, then there are none. O0.K. so then I think you then
by a relatively small concession in monetary terms have
established -- allow you to establish the principle that, yes the

Commission did take into account because they said that wouldn't

value at anything over a $1.000.

MCGARRY: Joe Stoltz has a comment on that and I'll go to Mr.

Reiche.
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$11,500. It would be a reduction from $928,000 to $

916,500. !
MCGARRY: Mr. Reiche. \ |

REICEE: I just want to point out that By far the greater way in
which we would be taking these restrictions into account is by
excluding as a result of the definition of capital asset anything
up to $500. - Check me on it Ray, == but that's a significant
MCGARRY: Two thirds. .

REICHE: Yes. Two thirds, so that -- we're doing it now -- at
random -- we're doing it because our regulations in a sense
require it.

TIERNAN: Right, righ;, that would be the Rennedy's position that
that all the Committee were able to éo that. You know we are not
giving them anything special.

REICHE: Oh no, but that we were aware of it though is all I'm
trying to ensure.

TIERNAN: Well I don't know whether Commissioner Harris is
amenable to accepting that as an amendment. If he isn't, then we
just have a question on his motion. But I think. i

BARRIS: You can offer it as an amendment.

TIERNAN: Yeah, but I don't want to offer it. Yeah I'm not going

to lose.

HARRIS: I'll just ask for a vote on my motion.

MCGARRY: If there's no further discussion, the vote will occur

on the Barris motion. All in favor say Aye (AYE), All opposed?

It appears to the Chair vote is 6-0.

MCGARRY: Where are we now Ray?
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LISI: I think we settled two of the issues, as far as the value :

on the capital asset of the artwork and also that the value is
the appraised value is my understanding, and I think ==

STEELE: I think that settles that.

STOLTZ: We have one more.

MCGARRY: Joe Stoltz.

STOLTZ: We have one more to consider and that was the question
on what date 4o we freeze the inventory I don't mean value wise,
I mean the count? We have a list there at 8/13, we can't be
certain that is exactly accurate there are some discrepancies
that need to be worked out yet. But there are other dates that
we could consider an inventory ranging from that date to today
davy or the A0 date. And the number of prints on hand on any one
of those dates is going to vary, particularly in that it's our
ﬁnderstanding that right around Christmastime a substantial
number of the remaining prints were given out to campaign workers
and such, so that listing that we have there now may be fairly
accurate for 8/13, but it is most likely not accurate for the
current situation.

MCGARRY: Thank you Joe. Any comments? Mr. Reiche.

REICEE: I think it has be the date of ineligibility which would
be August 13th, and the regulatory definition on the capital

asset refers specifically to the date of ineligibility, so I

think we have to go with that?

TIERNAN: Which date is that? What's that date?
STOLTZ: 8/13/80.

MCGARRY: You want to offer that Commissionerz?
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determining how much of an inventory they had of this artwork

would be the date of ineligibility and the 8/13/1980.

MCGARRY: The Commissioner Reiche moves that for the purposes of
determining the extent of the Kennedy Committee inventory
relating to the artwork that we accept the date of August 13,
1980. Any further discussions? 1If none, the vote will occur on
that motion or. ' All in favor say Aye (AYE), All opposed? It
appears to the Chair the vote is 6-0. That would seem to == Joe
Stoltz.

STOLTZ: One other comment. As a result, we would have the
$916,500 figure at least to start with. The last NOCO statement

that we had.

TIERNAN: No, no, no that was not reduced.

‘STOLTZ: No, not reduced.
AIKENS: $928,000.

STOLTZ: Then we have $928,000. The last NOCO statement we had

from the campaign was as of 3/16/81, now that's not;an audited
figure it came in on the matching fund submission. It shows
total outstanding debts of $674,000. If to that stétement an .
asset of $928,000 gets added, we are most likely going to be in a
situation where we will be seeking to recover matching fund

payments that have been made after the date of ineligibility,

some portion of it.

MCGARRY: Mr. .Tiernan.

TIERNAN: Mr. Chairman, I will make a motion that we == on the

basis of the Harris motion carrying -- that we accept their
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TIERNAN (continuing): appraised value, but that we would reduce

the amount, the value of the capital assets on those two items
apparently where they appraised them at $1,500, we reduce it a
$§1,000, and the other series where they--

STEELE: Not relevant. Because there are none.

TIERNAN: They are all disposed of? O0.K., it's not relevant.
Then just those that were on their appraisal sheet which indicate
a value of $1,500 each. We would reduce that value to $1,000.
MCGARRY: - Commissioner Tiernan moves as a followup to the Barris
motion that wherein on the Kennedy Committee inventory there
appears a value of $1,500 that we reduce that to $§1,000,
Commissioner?

TIERNAN: Yes.

MCGARsz If there is no further discussion the vote will occur
Sn that motion. All in favor say Aye (AYE) All opposed? (NO).
The Chair is in doubt. Will all in favor please indicate by
raising their right hand. And all opposed? It appears to the
Chair that the vote carries by a vote 4 to 2 with Commissioners--
TIERNAN: No. 3 to 2 it failed.

MCGARRY: 3 to 2, I'm sorry.

TIERNAN: Oh, 2 to 3.

MCGARRY: All in favor indicate by please raising their right

hand and all opposed? It appears to the Chair that the vote

carries by a vote 4 to 2.
TIERNAN: No, the motion loses by 2 to 4.
MCGARRY: Loses, I'm sorry. It fails to carry by a vote of 4 to

2, with Commissioners Tiernan and Thomson voting for, Harris,

Reiche, Aikens, and McGarry voting against.
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the audit report. Would it be satisfactory then to circulate it W

tally vote prior to public release? ' :

MCGARRY: Mr. Reiche.

REICHE: Well I have a question after this.

I see no
problem with that. == Mr. General Counsel-seems to be the sense

MCGARRY: All right, nothing with reference to that.

of the Commission. Without objection that will be so ordered.
And thank. you very much. Ray, you'll just == go ahead Mr.

Reiche.

REICHE: My question bears on this Audit though that's why I

wanted to raise the gquestion.
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ISTI:

LISI:

I think that completes all of the --

MCGARRY: There's nothing further?

There is nothing further, no.
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STOLTZ: We will circulate the revised document for a tally vote.
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* % % * % END OF TRANSCRIPT * * * % *

I, Marjorie W. Emmons, Secretary of the Federal Election
Camission, certify that the foregoing 368 page transcript is
a true and accurate record of the Camission's discussions of
matters pertaining to the Kennedy for President Committee Final
Audit Report on the dates of August 25 and 26 and Septamber 15
and 16, 1981, with the exception of those deletions noted in the
index appended to the transcript.

Signed:
4 /I P2 39 ’ '/,/.’) ;
rsegphyy 22 P LA V fui el 2 S gl e
/
(/ Da*te \/ /,/ Marjorie W. Emmons

" Secretary of the Camission

00368



9

—

FEDERAL ELECTION COMMISSION

1325 K SIREET N W
WASHINCTON. DU 20403

ADDITIONAL INFORMATION REGARDING THIS ORGANIZATION
MAY BE LOCATED IN A COMPLETED COMPLIANCE ACTION
FILE RELEASED BY THE COMMISSION AND MADE PUBLIC IN
THE PUBLIC RECORDS OFFICE. FOR THIS PARTICULAR
ORGANIZATION'S COMPLETED OCRMPLIANCE ACTION FILE
SIMPLY ASK FOR THE PRESS SUMMARY OF MR # /392 .
THE PRESS SUMMARY WILL PROVIDE A BRIEF HISTORY OF
THE CASE AND A SUMARY OF THE ACTIONS TAKEN, ,IF ANY.
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