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UNITED STATES DISTRICT COURT RECH
FOR THE DISTRICT OF COLUMBIA Mzgtanm
PETER BERNEGGER,

Plaintiff,

Civil Action No. 1:25-cv-04072-RBW
FEDERAL ELECTION COMMISSION,
Defendant.
PLAINTIFF’S MOTION FOR DEFAULT JUDGMENT AGAINST
DEFENDANT FEDERAL ELECTION COMMISSION
Pursuant to Federal Rule of Civil Procedure 55(b)(2) and 55(d), Local Civil Rule 7, and 52
U.S.C. § 30109(a)(8)(C), the plaintiff Peter Bernegger moves this Court for entry of default

judgment against the defendant Federal Election Commission. In support of this Motion, the

plaintiff states as follows:

1. On November 20, 2025, the plaintiff commenced this action by filing the Complaint for
Declaratory and Injunctive Relief (Dkt. 1), seeking review under 52 U.S.C. § 30109(a)(8)
of the defendant’s failure to act within 120 days on the plaintiff’s sworn administrative

complaint, MUR 8378.

2. The plaintiff completed service of process pursuant to Federal Rule of Civil Procedure 4(i).
Capitol Process Services, Inc., through process server Michael Weaver, personally served
the defendant at 1050 First Street, NE, Washington, DC, on December 3, 2025, and the

Declaration of Service was filed on January 20, 2026 (Dkt. 6). The plaintiff served the
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United States Attorney for the District of Columbia and the Attorney General of the United
States by certified mail, return receipt requested, in accordance with Rule 4(i)(1)(A)(ii) and
4(i)(1)(B), and filed the Notice to Court of Proof of Service on February 20, 2026 (Dkt.

10), with the three USPS green return-receipt cards attached as Exhibit A.

On February 6, 2026, the plaintiff filed his First Amended Complaint, which was entered
on the docket on February 10, 2026 (Dkt. 9). The First Amended Complaint is the operative

pleading.

The deadlines for the defendant to answer or otherwise respond have expired. Under
Federal Rule of Civil Procedure 12(a)(2), an agency of the United States must serve an
answer within 60 days after service on the United States Attorney; under Rule 15(a)(3), a
response to an amended pleading is due within the time remaining or 14 days after service
of the amended pleading, whichever is later. Both periods have lapsed. The defendant has
filed no answer, has filed no motion under Rule 12, and has neither requested nor obtained

any enlargement of time under Rule 6(b).

The defendant’s January 29, 2026 Notice of Lack of Quorum (Dkt. 7) is not a responsive
pleading and does not “otherwise defend” within the meaning of Rule 55(a). The Notice
was filed before the operative First Amended Complaint, is not directed to that pleading,
does not admit or deny any allegation, asserts no defense, requests no relief, and seeks no
extension of time. Its sole stated purpose is to advise the Court that the Commission “lacks

a quorum and is without the authority to litigate the merits of plaintiff’s Complaint.” (Dkt.

794.)
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The Clerk of Court has entered default against the defendant Federal Election Commission
under Federal Rule of Civil Procedure 55(a). See Clerk’s Entry of Default, Dkt. 13, dated

April 28, 2026.

Because the defendant is an agency of the United States, the plaintiff must “establish[] a
claim or right to relief by evidence that satisfies the court.” Fed. R. Civ. P. 55(d). The
plaintiff has done so. The accompanying Memorandum of Points and Authorities and
Declaration of Peter Bernegger, with Exhibits A through H listed in the accompanying
Exhibit Index, set forth (a) the administrative-phase facts establishing the Commission’s
receipt of MUR 8378 on May 21, 2025 and the elapse of the 120-day statutory period on
September 18, 2025; (b) the procedural facts establishing service, default, and the absence

of any defense; and (c) the legal basis for relief under 52 U.S.C. § 30109(a)(8)(C).

Notice under Rule 55(b)(2). Although counsel for the Federal Election Commission filed
the January 29, 2026 Notice of Lack of Quorum (Dkt. 7) for the limited purpose of advising
the Court that the Commission cannot defend, the plaintiff treats that filing as an
appearance “by a representative” for purposes of Rule 55(b)(2) and provides this Motion
to counsel of record listed on Dkt. 7 - Lisa J. Stevenson, James D. McGinley, Michael D.
Contino, and Shaina Ward of the FEC Office of General Counsel - together with the

accompanying papers, more than seven days before any hearing on this Motion.

The plaintiff seeks the relief that Congress prescribed for this exact circumstance: (a) a
declaration, under 52 U.S.C. § 30109(a)(8)(C), that the Commission’s failure to act on
MUR 8378 is contrary to law; (b) an order directing the Commission to conform with that
declaration within thirty (30) days, including by certifying any vote and filing any

controlling Statement of Reasons sufficient to permit judicial review of any dismissal; (c)
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authorization, in the event the Commission fails to conform within thirty days, for the
plaintiff to bring a civil action under § 30109(a)(8)(C) to remedy the violation involved in
the original administrative complaint; (d) retention of jurisdiction over the conformance
period; and (e) allowable costs. The plaintiff does not at this stage ask the Court to
adjudicate the underlying FECA violations alleged in MUR 8378; that is the subject of the
citizen-action remedy that Congress placed in § 30109(a)(8)(C) for use only after a failure

of conformance.

Local Civil Rule 7(m) does not apply to this Motion. A motion for default judgment is
dispositive, and LCVR 7(m) governs only nondispositive motions. Even if the Rule applied,
conferral was not feasible: the defendant has formally represented to this Court that it lacks
the quorum required to authorize the defense of this action (Dkt. 7), and no counsel has

appeared on behalf of the defendant in any capacity beyond the filing of that Notice.

Pursuant to Local Civil Rule 7(a), this Motion is supported by the accompanying
Memorandum of Points and Authorities. Pursuant to Local Civil Rule 7(c), this Motion is
accompanied by a [Proposed] Order. Pursuant to Local Civil Rule 7(k), the [Proposed]
Order includes a list of the names and addresses of all persons entitled to notice of its entry.
Pursuant to Judge Walton’s General Order (Dkt. 11) § 4(d), an Exhibit Index accompanies

the supporting Declaration.
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WHEREFORE, the plaintiff respectfully requests that this Court GRANT this Motion for
Default Judgment and enter the relief set forth in the accompanying [Proposed] Order Granting

Plaintiff’s Motion for Default Judgment.

Respectfully submitted,

y

Peter Bernegger, Plaintiff

1806 Brynnwood Trace

New London, WI 54961
Telephone: (920) 551-0510
Email: peter@electionwatch.info

Dated: May 4th, 2026
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

PETER BERNEGGER,

Plaintiff,
V. Civil Action No. 1:25-¢cv-04072-RBW
FEDERAL ELECTION COMMISSION,

Defendant.

MEMORANDUM OF POINTS AND AUTHORITIES
IN SUPPORT OF PLAINTIFF’S MOTION FOR DEFAULT JUDGMENT
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INTRODUCTION

This is a Federal Election Campaign Act (“FECA”) action under 52 U.S.C. § 30109(a)(8)
with an unusually clean procedural record. The plaintiff Peter Bernegger filed a sworn
administrative complaint with the Federal Election Commission (“the Commission” or “the FEC”)
on May 16, 2025; the Commission received it on May 21, 2025 and assigned it MUR 8378; the
120-day statutory period elapsed on September 18, 2025 without any Commission action; the
plaintiff timely filed this action on November 20, 2025; the plaintiff perfected service on the
Commission, the United States Attorney for the District of Columbia, and the Attorney General of
the United States as required by Federal Rule of Civil Procedure 4(i); the Commission filed only
a one-page Notice of Lack of Quorum stating that it cannot litigate the merits; the plaintiff filed a
First Amended Complaint that the Commission has neither answered nor moved against; the
deadlines under Rules 12(a)(2) and 15(a)(3) have lapsed; and the Clerk has entered default under
Rule 55(a). The case is therefore ripe for default judgment under Rule 55(b)(2) and 55(d).

The plaintiff seeks the narrow, statutory remedy Congress prescribed for this exact
circumstance. Section 30109(a)(8)(C) authorizes this Court, upon a finding that the Commission’s
failure to act on a complaint is contrary to law, to declare that failure contrary to law and to “direct
the Commission to conform with such declaration within 30 days.” 52 U.S.C. § 30109(a)(8)(C). If
the Commission does not conform, the statute authorizes the complainant to bring a civil action
against the original respondent “to remedy the violation involved in the original complaint.” Id.
The plaintiff does not at this stage ask the Court to adjudicate the underlying FECA violations
alleged in MUR 8378; that adjudication is the subject of the conditional citizen-action remedy that
Congress placed in § 30109(a)(8)(C) and that becomes available only if and when the Commission

fails to conform.
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FACTUAL AND PROCEDURAL BACKGROUND

The factual record in support of this Motion is set out in the accompanying Declaration of

Peter Bernegger and authenticated exhibits. The salient points are summarized below.

A. The Underlying Administrative Complaint (MUR 8378).

On May 16, 2025, the plaintiff executed a sworn administrative complaint under 52 U.S.C.
§ 30109(a)(1) and the FEC’s implementing regulations, 11 C.F.R. §§ 111.4-111.7. (First Am.
Compl. § 11-17 (Dkt. 9); Bernegger Decl. Y 3—6 & Ex. E.) The administrative complaint alleges
that Tammy Baldwin for Senate (FEC ID C00830687) and sixteen related committees received
approximately $36,820,755 in unlawful contributions between 2017 and 2024 through a campaign-
finance laundering scheme commonly known as “smurfing”—the deliberate fragmentation of
large contributions into thousands of small transactions made in the names of unwitting elderly or
unemployed individuals. (First Am. Compl. §§ 14-17.) The administrative complaint cites
violations of 52 U.S.C. §§ 30104 (reporting), 30116 (contribution limits), 30122 (contributions in
the name of another), and 30102(c) (recordkeeping), and 11 C.F.R. § 110.4(b). (Id. §13.)

The Commission received the administrative complaint on May 21, 2025, assigned it MUR
8378, and acknowledged receipt by letter dated May 28, 2025. (Bernegger Decl. § 6 & Ex. D.)
Under 11 C.F.R. § 111.5, the Commission is required to notify each respondent within five days
of receipt; under 11 C.F.R. § 111.6, respondents have fifteen days to demonstrate that no action
should be taken; and 11 C.F.R. §§ 111.4 and 111.7 establish the form-and-content requirements

and the General Counsel’s subsequent recommendations.
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B. The Commission’s Failure to Act for More Than 120 Days.

Section 30109(a)(8)(A) authorizes a complainant to file suit when the Commission fails to
act on an administrative complaint within 120 days of filing. The 120-day period in this case
expired on September 18, 2025. (Bernegger Decl. § 7.) As of the date of this Motion, the
Commission has not (a) made a “reason to believe” finding under 52 U.S.C. § 30109(a)(2), (b)
dismissed MUR 8378 with a controlling Statement of Reasons, (¢) entered into conciliation under
§ 30109(a)(4)(A), or (d) instituted civil proceedings under § 30109(a)(6). (Bernegger Decl. §§ 7—
8; First Am. Compl. ] 14-21.)

Critically, the Commission’s own filing in this Court establishes that the quorum on which
agency action depends had already failed before the Commission received the plaintiff’s
administrative complaint. The Commission represents that, as of May 1, 2025—three weeks before
MUR 8378 was received and four weeks before MUR 8378 was acknowledged—*“the Commission
is without a quorum and unable to authorize defense of this action.” (Dkt. 7 § 3.) The Commission
accepted the plaintiff’s administrative complaint, assigned it a MUR number, and processed it
under its preliminary procedures during a period in which it had already lost the four-vote majority
required by 52 U.S.C. § 30106(c) and § 30107(a)(6) to take any final action. (Bernegger Decl. §

16 & Ex. F.)

C. Commencement of This Action and Rule 4(i) Service.

The plaintiff filed this action on November 20, 2025 (Dkt. 1). Service was effected on each
of the three Rule 4(i) targets: (i) the Commission was personally served at 1050 First Street, NE,
Washington, DC, on December 3, 2025, with the Declaration of Service filed on January 20, 2026
(Dkt. 6); (ii) the United States Attorney for the District of Columbia was served by certified mail,

return receipt requested, USPS tracking 9590 9402 9434 5069 5678 33; and (iii) the Attorney
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General of the United States was served by certified mail, return receipt requested, USPS tracking
9590 9402 9434 5069 5678 26. The plaintiff filed his Notice to Court of Proof of Service on
February 20, 2026 (Dkt. 10), with the three return-receipt cards attached. (Bernegger Decl. § 10—

I3&Ex.C)

D. The Commission’s January 29, 2026 Notice of Lack of Quorum.

On January 29, 2026, the Commission filed a one-page Notice of Lack of Quorum (DKkt.
7), signed by Lisa J. Stevenson (Acting General Counsel), James D. McGinley (Associate General
Counsel), Michael D. Contino (Attorney), and Shaina Ward (Acting Assistant General Counsel).
The Notice does not admit or deny any allegation in the Complaint, asserts no defense, requests
no relief, and seeks no extension of time. The Notice states only that the Commission “lacks a
quorum and is without the authority to litigate the merits of plaintiff’s Complaint.” (Dkt. 7 Y 2—
4.) The Notice was filed before the operative First Amended Complaint and is not directed to that

pleading. (Bernegger Decl. § 16 & Ex. F.)

E. The First Amended Complaint and Expiration of the Response Period.

The plaintiff filed and served the First Amended Complaint on February 6, 2026, and it
was entered on the docket on February 10, 2026 (Dkt. 9). Under Rule 12(a)(2), an agency of the
United States must respond within 60 days after service on the United States Attorney; under Rule
15(a)(3), the response to an amended pleading is due within the time remaining or 14 days after
service of the amended pleading, whichever is later. Both deadlines have long since expired.
(Bernegger Decl. 4 15, 17.) The Commission has not answered, moved under Rule 12, or sought

leave to enlarge its time to respond.
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F. The Clerk’s Entry of Default.

On April 28, 2026, in response to the plaintiff’s Declaration in Support of Request for
Clerk’s Entry of Default and Proposed Clerk’s Entry of Default, the Clerk entered default against
the Commission under Rule 55(a) (Dkt. 13). (Bernegger Decl. § 18 & Ex. A.) This Motion now

seeks default judgment under Rule 55(b)(2) and 55(d).

ARGUMENT

I. Subject-Matter Jurisdiction and Venue Are Proper.

This Court has subject-matter jurisdiction under 28 U.S.C. § 1331 and 52 U.S.C. §
30109(a)(8), and authority to grant declaratory relief under 28 U.S.C. §§ 2201-2202. Section
30109(a)(8)(A) vests the United States District Court for the District of Columbia with exclusive
jurisdiction over actions challenging the Commission’s failure to act on an administrative
complaint. Venue is also proper under 28 U.S.C. § 1391(e)(1) because the defendant is an agency

of the United States.

II. Plaintiff Has Standing under § 30109(a)(8)(A).

The plaintiff is a “party aggrieved” within the meaning of 52 U.S.C. § 30109(a)(8)(A)
because he is the sworn complainant in MUR 8378 whose administrative complaint the
Commission has not acted upon within the statutory 120-day period. The Supreme Court has held
that the word “aggrieved” in § 30109(a)(8)(A) reflects a congressional intent “to cast the standing
net broadly,” and that an administrative complainant in such a posture has Article Il standing
where the Commission’s action or inaction deprives the complainant of statutorily protected
interests. FEC v. Akins, 524 U.S. 11, 19-26 (1998) (Breyer, J.). The plaintiff thus satisfies both

Article 111 and the statute.
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I11. Plaintiff Has Provided the Notice Required by Rule 55(b)(2).

Rule 55(b)(2) requires that, “[i]f the party against whom a default judgment is sought has
appeared personally or by a representative,” that party “must be served with written notice of the
application at least 7 days before the hearing.” Fed. R. Civ. P. 55(b)(2). Although counsel for the
Commission filed the Notice of Lack of Quorum (Dkt. 7) only for the limited purpose of advising
the Court of the Commission’s inability to defend, the plaintiff treats that filing as an appearance
“by a representative” for purposes of Rule 55(b)(2)’s notice provision. The plaintiff has
accordingly served this Motion, the supporting Memorandum, the Declaration of Peter Bernegger,
the Exhibit Index, the [Proposed] Order, and the Certificate of Service on counsel of record listed
on Dkt. 7—Lisa J. Stevenson, James D. McGinley, Michael D. Contino, and Shaina Ward of the
FEC Office of General Counsel—more than seven days before any hearing on this Motion.
Treating the Notice as an appearance for notice purposes is consistent with, and does not
undermine, the Clerk’s Rule 55(a) determination that the Notice does not “otherwise defend” on

the merits.

IV. Default Judgment Standard under Rule 55(b)(2) and 55(d).

Rule 55 prescribes a two-step path to default judgment. The Clerk’s entry of default under
Rule 55(a) is the ministerial first step; the substantive motion under Rule 55(b)(2) follows.
Following the Clerk’s entry, “[a] defaulting defendant is deemed to admit every well-pleaded
allegation in the complaint.” Adkins v. Teseo, 180 F. Supp. 2d 15, 17 (D.D.C. 2001). Although the
default thereby establishes liability, where the amount of damages is not certain the Court must
independently determine the appropriate sum. /d. The plaintiff seeks no monetary damages here,

so the latter rule has no application.
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Where, as here, the defaulting defendant is “the United States [or] a United States agency,”
the claimant must additionally “establish[] a claim or right to relief by evidence that satisfies the
court.” Fed. R. Civ. P. 55(d). The plaintiff has done so through the accompanying Declaration of
Peter Bernegger and authenticated exhibits, as set out in Section V. Rule 55(b)(2) provides that
the Court “may conduct hearings” as needed, but no hearing is required where, as here, the relief
sought is declaratory and the record is unrebutted. The plaintiff seeks no monetary damages against
the United States and accordingly invokes Rule 55(b)(2) rather than the Clerk’s sum-certain

authority under Rule 55(b)(1).

V. Plaintiff Establishes His Claim by Evidence Satisfying the Court.

A. The Commission Received the Administrative Complaint and Failed to Act for More

Than 120 Days.

The administrative-phase facts are documented and unrebutted. The plaintiff filed a sworn
complaint with the Commission on May 16, 2025; the Commission received it on May 21, 2025;
the Commission acknowledged receipt by letter dated May 28, 2025 (Bernegger Decl. Ex. D); and
the 120-day period under § 30109(a)(8)(A) expired on September 18, 2025. (Bernegger Decl.
3-7.) The Commission has made no disposition of MUR 8378. (Id. 9§ 7-8.) The Commission’s
own January 29, 2026 filing in this Court confirms the absence of any action on the merits: the

Commission represents that it lacks the quorum required to investigate the matter. (Dkt. 7 §2-4.)

B. Failure-to-Act Standard under § 30109(a)(8).

FECA itself supplies the operative time-frame standard: the Commission must “act[]
expeditiously” on administrative complaints. 52 U.S.C. § 30109(a)(3)(A); see Common Cause v.

FEC, 489 F. Supp. 738, 744 (D.D.C. 1980) (“Common Cause I”’) (“Where the issue before the
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