FEDERAL ELECTION COMMISSION

WASHINGTON, D.C, 20463

July 25, 2013

The Honorable Candace S. Miller
Chairman

Committee on House Administration
U.S. House of Representatives

1309 Longworth House Office Building
Washington, D.C. 20515

The Honorable Robert A. Brady
Ranking Member

Committee on House Administration
U.S. House of Representatives

1309 Longworth House Office Building
Washington, D.C. 20515

Dear Chairman Miller and Ranking Member Brady:

Following oversight hearings on November 3, 2011 before the Subcommittee on
Elections of the House of Representatives Committee on House Administration, the
Commission released a number of documents relating to the enforcement and compliance
processes to the public. Those documents are currently available on the Commission
website (www.fec.gov).

The Commission voted on July 23, 2013 to release an additional 13 pages that were
originally withheld from that production due to privilege concerns. Of the 13 pages, two
pages are from the 1997 Enforcement manual (pages 36 and 37) and 11 pages are from
the document entitled “Additional Enforcement Materials™ (pages 74, 304-310, 357-358
and 547). Two of these documents contain some redactions due to continuing privilege
and confidentiality concerns. Finally, the Commission voted to remove the redaction
from an additional page (page 170), which was part of the original set of documents. We
have enclosed the individual pages with this letter, and have added them back into the
documents available online to ensure they retain their context.
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Adverse Inference (SP #03-16)
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on broker-dealer’s invocation of Fifth Amendment privilege against self-incrimination);
Cerrone v. Shalala,3 F. Supp.2d 1174, 1175 n.3, 1180 (D. Colo. 1998) (agency’s
finding, based in part on adverse inference drawn against disability benefit recipient who
invoked Fifth Amendment, was supported by substantial evidence).

Additionally, the adverse inference rule may be applied in cases where a party
fails to preserve evidence under its control. Such circumstances may arise where
litigation 1s pending or foreseeable. See Johnson v. Washington Metro. Area Transit
Auth., 764 F. Supp. 1568, 1579-80 (D.D.C. 1991), order amended by 773 F. Supp. 459
(D.D.C. 1991), opinion amended by 790 F. Supp. 1174 (D.D.C. 1991) (court exercised
discretion in refusing to draw adverse inference where audio tapes destroyed before it was
clear that suit would be filed and where evidence could be obtained through other
sources); Testa v. Wal-Mart Stores, Inc., 144 F.3d 173, 177 (1% Cir. 1998) (permissive
adverse inference may be drawn where party in control of documents knew of legal claim
and knew of document’s relevance to claim). Moreover, and as discussed more fully
below, an adverse inference may be drawn where a party fails to preserve documents in
violation of a record retention requirement. See, e.g., Webb v. District of Columbia, 146
F.3d 964, 969-70, 972-74 (D.C. Cir. 1998), remanded to 189 F.R.D. 180 (D.D.C. 1999)
(reinstating default judgment); Byrnie v. Town of Cromwell, 243 F.3d 93, 107 (2d Cir.
2001).

B. Courts and Agencies May Draw an Adverse Inference Based on the
Violation of a Record Retention Regulation

As noted above, the broad principle of adverse inference may apply to the
particular instance of a party’s violation of record retention regulations. Webb, 146 F.3d
at 969-70, 972-74. In order to draw an adverse inference, the violated regulation must
have created a legal obligation for a party to retain particular records. In Webb, the
district court determined that the employer “knowingly violated” 29 C.F.R. § 1602.31, a
regulation mandating that government entities “maintain all personnel files for two years
from the making of the record or the date of the action involved....” 146 F.3d at 969-70.
Although the district court concluded that default was the only appropriate sanction
against the employer for its failure to preserve records in compliance with this regulation,
the appellate court remanded the case for consideration of lesser sanctions, such as the
drawing of adverse inferences. /d. at 972-74. See also Reddy v. CFTC, 191 F.3d 109,
121-22 (2d Cir. 1999) (failure of certain commodities traders to comply with the CFTC’s
reporting requirements “supported an inference [by the administrative law judge] that had
the records been kept, they would have been unfavorable to [the traders’] defense”).

Some record retention regulations contain exceptions on their face, and thus
cannot support an adverse inference. See, e.g., Latimore v. Citibank Fed. Sav. Bank, 151
F.3d 712,716 (7'h Cir. 1998) (bank did nor violate record retention regulation where
another portion of that regulation provided that inadvertent failure to comply with it did
not constitute a violation). In addition, the Second Circuit has interpreted this “legal
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obligation™ factor to create a duty to retain records only where the party seeking the
inference is a member of the “general class’ of persons that the regulatory agency sought
to protect in promulgating the rule. Byrnie, 243 F.3d at 109. For example, a securities
record retention regulation would not “create a duty to preserve covered records” for use
in an employment discrimination suit. 7d. at 109. In contrast, EEOC record regulations
would provide such a legal obligation. /d.

Courts differ on whether a showing of conscious disregard of the record retention
requirement or bad faith is necessary to draw an adverse inference. In the District of
Columbia Circuit, a party must “consciously disregard[] its obligation” to preserve
evidence before a court will sanction such misconduct. Webb, 146 F.3d 969 (citing
Shepherd v. American Broad. Cos., 62 F.3d 1469, 1481 (D.C. Cir. 1995)) (employer
“knowingly violated” 29 C.F.R. § 1602.31). The Second Circuit has held that
“intentional destruction of documents” suffices. Byrnie, 243 F.3d at 109; see also
Zimmerman v. Associates First Capital Corp., 251 F.3d 376, 383-84 (2d Cir. 2001)
(“intentional destruction satisfies the mens rea requirement’).

Other courts require that in order to draw an adverse inference, the party
controlling the evidence must act in bad faith. In Park v. City of Chicago, 297 F.3d 606,
615 (7" Cir. 2002), the Seventh Circuit held that, in the absence of bad faith, a violation
of an EEOC record retention regulation would not “warrant an inference that the
document[s], if produced, would have contained information adverse to the employer’s
case.” “‘[BJad faith’ means destruction for the purpose of hiding adverse information,”
and it is a question of fact for which “the trier of fact is entitled to draw any reasonable
inference.” Mathis v. John Morden Buick, Inc., 136 F.3d 1153, 1155 (7‘h Cir. 1998)
(addressing federal employment record retention regulation). See also Beniushus v. Apfel,
No. 98-C-0395, 2001 WL 303548, at *6, 8 (N.D. Ill. Mar. 27, 2001) (no adverse
inference drawn in light of insufficient evidence to support bad faith violation of federal
employment record retention regulation); Smith v. Borg-Warner, No. IP-98-1609-C-TG,
2000 WL 1006619, at * 7-9 (S.D. Ind. July 19, 2000) (bad faith violation of federal
employment record retention regulation supported adverse inference jury instruction).

Certain circuits appear to permit the drawing of an adverse inference simply by
establishing that a party violated a record retention regulation, without reference to the
party’s state of mind. See, e.g., Favors v. Fisher, 13 F.3d 1235, 1239 (8" Cir. 1994)
(“because [the employer] violated [29 C.F.R.] § 1602.14 by destroying the tests and
records,” the disappointed job applicant “was entitled to the benefit of a presumption that
the destroyed documents would have bolstered” her employment discrimination case);
Hicks v. Gates Rubber Co., 833 F.2d 1406, 1419 (10m Cir. 1987) (“because [the
employer] violated [29 C.F.R.] § 1602.14 by destroying the personnel records,” the
employment discrimination plaintiff was “entitled to the benefit of a presumption that the
destroyed documents would have bolstered her case”). Although these courts do not
require a showing concerning the state of mind of the party controlling the documents,
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they still permit the inference to be rebutted by evidence presented to the factfinder. See,
e.g., Favors, 13 F.3d at 1239; Hicks, 833 F.2d at 1419.

Once a party demonstrates his entitlement to an adverse inference, the extent of
such an inference must be determined. Here, too, courts are solicitous toward the
prejudiced party. In Webb, the D.C. Circuit suggested that the employer’s violation of
record retention regulations could support expansive adverse inferences, including
inferences that the personnel files could have contained “only favorable letters,” or that
documents in the files would have reflected the employer’s “retaliatory” or
“discriminatory” intent. 146 F.3d at 973-74 & n.20. The Second Circuit has held that the
party invoking the adverse inference “may rely on circumstantial evidence to suggest the
contents of destroyed evidence.” Byrnie, 243 F.3d at 110 (rejecting employer’s
contention that adverse inference must be “limited to giving the greatest weight possible
to other existing evidence favorable to the plaintiff”). It is then a matter for the factfinder
to determine, “based on the strength of the evidence presented, whether the documents
likely had such content.” /d.

An adverse inference can also be rebutted. While noting in Webb that “an adverse
inference presumption should not test the limits of reason,” the court found that the
plaintiff would be entitled to make an argument that was “conceivable, although
unlikely”; however, the defendant-employer “would be entitled to attempt to rebut it.”
146 F.3d at 974 & n.20. See also Hicks, 833 F.2d at 1419 (employee alleging sexual
harassment entitled to presumption that records destroyed in violation of regulation
“would have bolstered her case,” but employer can offer rebuttal evidence, which should
be weighed by factfinder on remand); Favors, 13 F.3d at 1239 (district court’s finding
that employer rebutted inference that evidence destroyed in violation of regulation would
have bolstered employee’s case was not clearly erroneous).

G The Commission’s Reliance on the Adverse Inference Rule

When faced with a person’s failure to produce records that were required to be
maintained pursuant to record retention regulations, the Commission — as the prejudiced
party — should consider drawing an adverse inference. See Webb, 146 F.3d at 969-70,
972-74; Byrnie, 243 F.3d at 107-10. For example, the Commission could draw an
adverse inference in an audit or enforcement matter with respect to the allocation of
expenses by a party committee between federal and non-federal accounts. See 11 C.F.R.
§ 106.7 (2002) (regulations promulgated under the Bipartisan Campaign Reform Act of
2002); 11 C.F.R. § 106.5 (2002) (former regulations, expired Dec. 31, 2002). If a state
party committee wishes to take advantage of favorable allocation methods for
expenditures in connection with certain activity described in Section 106.7, then it must
maintain records in accordance with 11 C.F.R. § 106.7(d). If the party committee does
not comply with the recordkeeping regulation, then the Commission might infer that the
missing records would have been unfavorable to the party committee.
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Moreover, the violation of a record retention regulation could support a broad
range of “conceivable” adverse inferences. See Webb, 146 F.3d at 973-74 & n.20. In the
preceding example, if the state party did not retain the records required by the regulation,
it would be appropriate to draw an adverse inference that the expenditure at issue
involved federal activity. On the other hand, absent further evidence, a political
committee’s failure to retain records under Section 106.7 for allocation purposes would
be unlikely to support an inference that the committee received contributions from
prohibited sources.

Ultimately, some evidence (such as the knowledge or intent of the respondent)
may be relevant to the Commission (or a reviewing court) in the drawing of an adverse
inference. For instance, auditors may be able to explore the explanation as to why
records that are required to be retained under the regulations do not exist. In some cases,
this Office may need to initiate discovery on that point. Because recollections about the
disposition of records are likely to fade with time, it may be appropriate in some cases to
expedite a referral from the Audit Division to this Office.

cc: Robert J. Costa
Joseph F. Stoltz
Rhonda J. Vosdingh
Lawrence L. Calvert, Jr.
Richard B. Bader
Rosemary C. Smith
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MEMORANDUM
TO: The Commission
FROM: Lawrence M. Noble

General Counsel

BY: Lois G. Lerner
Associate General Counsel

SUBJECT: Revised Procedure for Statements of Reason
in Deadlocked Vote Situations

In externally generated matters where this Office recommends that the
Commission proceed against a respondent(s) but the Commission votes against doing
so or is deadlocked, a Statement of Reasons is required to be sent to the complainant
when the matter is concluded. The current procedure for issuing these Statements is
bifurcated. In majority vote situations, this Office forwards a memo explaining the
necessity for the Statement and attaches a draft Statement that the Commissioners
revise and finalize. In deadlocked vote situations, however, the Statement of Reasons
is prepared directly by the Commissioners without this Office providing a draft. It has
been this Office’s practice in such circumstances to have the staff member assigned to
the case contact one or all of the Executive Assistants of the Commissioners who voted
against going forward to confirm that a Statement of Reasons is in fact required and,
subsequently, to remind the Commissioners’ offices if a Statement is not forthcoming
within 30 days.

In order to make the procedures used in both situations more consistent and
efficient, this Office is adjusting the present process. We will continue to forward draft
Statements in majority vote situations. In addition, we will be forwarding a brief memo
explaining the necessity for a Statement in all situations -- including deadlocked votes.
The memo will note that a Statement is due by a date certain -- 30 days after the
Commission's vote which necessitated the Statement. This will provide a consistent
vehicle to explain the requirement in all applicable situations.

We have discussed this revised procedure with the Commission Secretary and
she has raised no objections to the change. We hope that the implementation of this
revised procedure will assist both the Commission and this Office in tracking these
Statements and ensuring that they are issued timely.

Attachment
Revised Form 102

Additional Enforcement Materials 357 of 555



This document does not bind the Commission,
nor does it create substantive or procedural rights.
For more information, see http://www.fec.gov/law/procedural materials.shtml.

FORM 102 (revised January 1997)

MEMORANDUM
TO: The Commission
FROM: Lawrence M. Noble ] use this signature block for
General Counsel ] option 1 below
BY: > ] use tnis signature block for
Assistant General Counsel ] option 2 below

SUBJECT: >[Draft] Statement of Reasons -- MUR >

**OPTION 1

Use when there is a majority vote not to go forward and attach a Draft Statement:
> [explanation of why a Statement of Reasons is necessary and the background and
issues in the case]

A draft Statement of Reasons reflecting the basis for the Commission's action is
attached.

Attachment
Draft Statement of Reasons

Staff Assigned: >

**OPTION 2
Use for deadlocked votes:

On >, 199>, the Commission dismissed the allegations against > in
MUR > due to a lack of four affirmative votes to proceed against the respondent(s).
Commissioner > made the motion not to adopt the General Counsel's
recommendations. As a result of this dismissal, a Statement of Reasons is required.
The Statement of Reasons should be ready for issuance by >, 198>, which is 30 days
after the Commission’s vote necessitating the Statement.

Staff Assigned: >

FORM 102 (revised January 1997) (use numbered paper)
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Washington, DC 20463

January 26, 2001 SENSITIVE

MEMORANDUM
TO: The Commission Q/
FROM: Lois G. Lerner %‘{‘

Acting General Counsel

SUBJECT: Modifications to the Enforcement Priority System and Public Financing
Enforcement Priority System for Media Exemption Cases

On November 14, 2000, the Commission directed the Office of General Counsel
to examine its procedures under the Enforcement Priority System (“EPS”) and Public
Financing Enforcement Priority System (“EPS II”) for handling cases where the media
exemption is clearly implicated by the assertions made in the complaint. Specifically, in
the context of discussing MURs 4929 (NBC, CBS, et al.), 5006 (Hardball), 5090 (Harley
Carnes, WCBS) and 5117 (New York Times), Commissioners expressed a desire to
minimize the resources allocated to processing reports for matters that clearly fall within
the media exemption. The Commission requested OGC to propose a method for quickly
disposing of matters clearly falling within the media exemption regulations. See 2 U.S.C.
§ 431(9)(B)(1); 11 CFR §§ 100.7(b)(2) and 100.8(b)(2).

~ This Office proposes that cases clearly falling within the media exemption would
be identified under EPS and EPS II under “Category A. Initial Considerations -
Preliminary,” as cases falling within the media exemption and, therefore, included in the
next case closing report to the Commission,' without further consideration of the

remaining rating criteria. See attached exhibit.

; Using the standards set forth in the Commission’s regulations, 0GC will
determine whether the allegations center on communications made by a legitimate media
organization that is not owned or controlled by a political party, political committee, or
candidate. In the event the allegations in the complaint fall within the criteria, OGC will
not rate the case, but instead will recommend that it be closed through EPS or EPSII.

: Where a complaint contains allegations in addition to those involving the media
exemption OGC will rate the matter.
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