
























(1) in subparagraph (a)(2)(B), by striking "$15,000" and inserting in lieu thereof 
"$25,000"; 

(2) in clause (i) of subparagraph ( c )(1 )(B), by inserting "( a)(2)(A), ( a)(2)(B)," after 
"( a)(l )(B),"; 

(3) in subparagraph (c)(l)(C), by inserting "(a)(2)(A), (a)(2)(B)," after "(a)(l)(B),"; 

( 4) in clause (ii) of subparagraph ( c )(2)(B), by inserting "( a)(2)(A), ( a)(2)(B)," after 
"( a)(l )(B),". 

(Disclosure) Increasing and Indexing all pre-BCRA Registration and Reporting 
Thresholds for Inflation (Revised 2004) 
Sections: 2 U.S.C. §§431 and 434 

Recommendation: The Commission recommends that Congress increase and index for 
inflation all pre-BCRA registration and reporting thresholds. 

Explanation: Most of the Act's registration and reporting thresholds were set in 1974 and 
1979. Because over twenty years of inflation had effectively reduced the Act's 
contribution limits in real dollars, the BCRA increased some contribution limits to 
partially adjust for inflation, and then indexed those limits: contributions to candidates 
and national party committees by individuals and non-multicandidate committees, the 
biennial aggregate contribution limit for individuals and the limit on contributions to 
Senate candidates by certain national party committees. The Commission proposes 
extending this approach to all pre-BCRA registration and reporting thresholds, which 
have similarly been effectively reduced as a result of inflation. 

Increasing and then indexing these thresholds would ease the registration and 
reporting burdens on smaller political committees who, in some cases, are unaware of the 
Act's registration and reporting provisions. Moreover, by increasing and then indexing 
the thresholds for inflation, Congress would help to ensure that some committees and 
persons who lack the resources and technical expertise to comply with the Act's 
registration and reporting requirements would not have to do so. Finally, because of the 
effect of inflation, increasing and then indexing the registration and reporting thresholds 
would continue to capture the significant financial activity envisioned when Congress 
enacted the FECA. 

(Contributions/Expenditures) Application of the Biennial Contribution Limit (2005) 
Section: 2 U.S.C. §441a(a)(l)(B), (a)(3), (c) and (h) 

Recommendation: The Commission recommends that Congress make a technical 
amendment to the law to ensure that the biennial contribution limit for individuals 
contributing to candidates, at 2 U.S.C. §441a(a)(3), is applied on a two-calendar-year 
basis, rather than on an election cycle basis. The Commission also recommends that the 
technical amendment encompass other limits indexed for inflation, including the 
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contribution limit for individuals contributing to national party committees, at 2 U.S.C. 
§441a(a)(l)(B) and the contribution limit for national party committees contributing to a 
Senate candidate, at 2 U.S.C. §441a(h). 

Explanation: As part of BCRA, Congress replaced the $25,000 annual contribution limit 
for individuals, previously codified at 2 U.S.C. §441a(a)(3), with a new biennial 
contribution limit based on a two-calendar-year cycle (i.e., a period of time beginning 
with January 1 of an odd-numbered year and ending on December 31 of the next even­
numbered year). Prior to that statutory change, contributions to a candidate counted 
against an individual's annual limit for the year in which the candidate's election was 
held, regardless of when the contribution was made. This approach caused confusion 
among donors and led to inadvertent violations of the law. The biennial limit eliminates 
this confusion by counting contributions against the limit for the period during which the 
contributions are made. 

The biennial contribution limit is among those that Congress chose to index for 
inflation. See 2 U.S.C. §441a(c)(l)(B) and (C). Section 441a(c)(l)(C) indicates that the 
indexed limits apply on the first day after the general election and remain in effect until 
the next general election, i.e., on an election-cycle basis, rather than on a two-calendar­
year basis. This is contrary to the wording of section 441a(a)(3) as revised by BCRA. 

To the extent that the inconsistency between sections 441a(a)(3) and 
441a(c)(l)(C) may have been an oversight, the Commission recommends that Congress 
make a technical amendment to section 441a(c) specifying that while other indexed limits 
apply on an election-cycle basis, the indexed biennial limit applies to contributions made 
between January 1 of odd-numbered years and December 31 of even-numbered years. 
Such a change will ensure that the biennial contribution limit is applied on a two­
calendar-year basis, as described in BCRA's revision of section 441a(a)(3). 

For consistency purposes, Congress should also specify that the biennial 
contribution limit will be applied on a two-calendar-year basis, as described in BCRA's 
revision of section 441a(a)(3) to the limit on contributions to a national party committee 
from an individual (located in section 441a(a)(l)(B)) and to the limit on contributions 
from a national party committee to a Senate campaign (located in section 441a(h)). The 
Commission notes that the biennial limit technically does not apply to a national party 
committee and only applies to contributions made by individuals, but wants to ensure 
consistency in the statutory and regulatory applications of the limit. 

Legislative Language: 

Section 315 of the Federal Election Campaign Act of 1971 (2 U.S.C. §441a) is amended 
in subparagraph (c)(l)(C) by striking the "s" in "limitations", by striking "subsections 
(a)(l)(A), (a)(l)(B), (a)(3) and (h)," by inserting "subparagraph (a)(l)(A)" in lieu thereof, 
and by inserting after the period, "In the case of limitations under subparagraph ( a)(l )(B), 
paragraph (a)(3) and subsection (h), such increases shall remain in effect for the two-year 
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period beginning on January 1 of the odd-numbered year and ending on December 31 of 
the next even-numbered year". 

(Disclosure) Declaration of Intent to Expend Personal Funds (2005) 
Sections: 2 U.S.C. §§434(a)(6)(B) and 441a-l(b), 

Recommendation: The Commission recommends that Congress eliminate the 
requirement that candidates disclose on their Statement of Candidacy the amount by 
which they intend to exceed the personal spending threshold established by the 
Millionaires' Amendment. 

Explanation: The so-called Millionaires' Amendment, enacted as part of the Bipartisan 
Campaign Reform Act of 2002 (BCRA), permits a candidate whose opponent's personal 
spending exceeds certain threshold amounts to accept individual contributions at 
increased limits and, in some cases, lifts the applicable coordinated party expenditure 
limit. In drafting this legislation, Congress initially considered using the opposing 
candidate's declaration of intent to exceed the threshold amount as the trigger for 
increased limits. As a result, the BCRA modified section 434 and added new 441 a-1 (b) 
to require candidates to notify the Commission or Secretary of the Senate ( as appropriate) 
and each opposing candidate of their intention to spend personal funds when they file 
their Statement of Candidacy. 

Ultimately, Congress determined that actual spending in excess of the threshold 
amount, rather than intended spending, should serve as the trigger for increased limits, 
and enacted a second notification requirement tied to that principle. §§434(a)(6)(B)(iii) 
and (iv) and 441a-l(b)(l)(B) and (C). To fulfill that requirement, the Commission 
created new FEC Form 10, which candidates fax to the government and to each opposing 
candidate when their spending exceeds the threshold amount. Based on that filing, 
opposing candidates can determine if they qualify for increased limits. 

It appears that the notification of actual spending was meant to replace the 
notification of intent to spend; yet both provisions were included in the final legislation. 
The requirement that candidates declare their intent to spend personal funds in excess of 
the threshold amount and to notify their opponents serves no practical purpose and places 
an unnecessary burden on candidates. Therefore, to remedy what may have been an 
oversight during the drafting of the legislation, and to relieve candidates of this 
unnecessary filing burden, the Commission recommends that Congress make a technical 
amendment to the statute to remove the "Declaration of Intent" sections at 
434(a)(6)(B)(ii) and 441a-l(b)(l)(B). 

(Miscellaneous) Creation of Senior Executive Service Positions (Revised 2005) 
Sections: 2 U.S.C. §437c(f)(l); 5 U.S.C. §3132(a)(l) 

Recommendation: The Commission recommends that Congress amend 5 U.S.C. 
§3132( a)(l) by deleting subsection (C), which specifically excludes the Federal Election 
Commission from eligibility for the creation of Senior Executive Service positions. The 
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Commission also recommends that Congress revise section 437c(f)(l) to state that the 
Staff Director and the General Counsel will be paid at rates comparable to those for the 
Senior Executive Service. This would replace the current provisions stating that they 
would be paid at Level IV and Level V of the Executive Schedule respectively. 

Explanation: The Commission believes that two statutory changes are needed to bring 
the Commission's personnel structure in line with that of other comparable federal 
agencies. This would ensure that the Commission is able to compete with other 
government agencies and the private sector in recruiting and retaining key management 
personnel, including the Staff Director and General Counsel. These changes would also 
enable the Commission, like other agencies, to move to merit-based pay systems for top 
executives. 

Under the current compensation structure, statutorily mandated in 2 U.S.C. 
§437c(f)(l), the Staff Director and General Counsel are paid $140,000 and $131,400 
respectively. Thus, the Staff Director earns only $5,164 more than a GS-15, Step 10, and 
the General Counsel earns $271 less than a GS-15, Step 9. The Staff Director and 
General Counsel have significant responsibilities and oversight duties with respect to 
both administrative and legal areas, as well as management over almost all agency 
personnel. Congress recently restructured the SES compensation system into a 
performance-based, payband system. National Defense Authorization Act for Fiscal 
Year 2004 (Pub. L. 108-136, Nov. 24, 2003). For 2005, individuals serving in SES 
positions are compensated in a payband that goes up to $149,200 (or $162,100 in 
agencies with a certified SES performance appraisal system). The Commission proposes 
a revision providing that the Staff Director and the General Counsel shall be paid at a rate 
no higher than the highest rate for Senior Executive Service employees in agencies that 
do not have a certified SES performance appraisal system. By providing the possibility 
for salary rates higher than those provided in the Act currently, the revision will ensure 
that the Commission can retain highly qualified individuals to serve in those positions as 
well as enable it to remain competitive in the marketplace for federal executives when a 
vacancy arises. At the same time, by not placing the Staff Director and General Counsel 
positions in the SES system itself, the Commission retains its salary-setting prerogatives 
free of merit system protection rights. 

The Commission is prohibited by law from creating Senior Executive Service 
positions within the agency. As a result, its senior managers other than the Staff Director 
and the General Counsel are employed in Senior Level positions. This pay and benefits 
structure hinders the Commission's ability to recruit talented executives from other 
agencies and retain high-performing senior managers. The persons in the Senior Level 
positions (two Deputy Staff Directors, a Deputy General Counsel, and four Associate 
General Counsels) oversee major programmatic areas and supervise not only staff, but 
other managers as well. Although these seven executive positions are designated as 
Senior Level, OPM's Guide to the Senior Executive Service indicates that the Senior 
Level system is for non-executive positions. In fact, the OPM Guide provides that 
supervisory duties should occupy less than 25% of a Senior Level employee's time. At 
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the Commission, by contrast, supervisory and executive responsibilities occupy 100% of 
the time of Senior Level employees. 

In terms of total compensation and benefits, individuals serving in statutory 
executive-level appointments and Senior Level positions are under-compensated for the 
responsibilities and duties required by these positions, and under-compensated when 
compared to individuals serving in similar capacities at virtually all other Federal 
agencies. Compensating the Staff Director and General Counsel at SES rates would be a 
useful remedy. Conversion of Senior Level managers to SES positions would provide the 
Commission with the flexibility needed to allow higher pay ranges for them and enable 
them to receive performance awards and other benefits not available to statutory officers 
and/or Senior Level employees. Perhaps most significantly, this includes the ability to 
carry over many more days of annual leave than Senior Level employees. Given that 
Senior Level managers frequently work extended periods in which they cannot use much 
leave, especially in the aftermath of BCRA, an executive's ability to accumulate and 
defer leave is not only an important benefit to him or her, but is also a valuable tool for 
the agency to ensure that executives are available to accomplish agency priorities. 

Accordingly, the Commission believes that the positions of Staff Director and 
General Counsel should be compensated at a rate of pay not to exceed the SES rates. In 
addition, Senior Level positions within the agency should be converted to SES positions 
and any future Senior Level positions should be created in the SES. There is a trend 
toward performance-based pay for executives throughout the government; revising the 
compensation of the statutory officers and converting Senior Level positions into SES 
positions would ensure performance-based pay is similarly emphasized for the 
Commission's senior executive positions. The Commission is confident that these 
changes would assist in retaining highly qualified individuals and attracting superior 
candidates when vacancies arise, thus permitting the Commission to remain competitive 
in the marketplace for federal executives. 

Legislative Language: 

(1) Section 3132(a)(l)(C) of Title 5 of the United States Code is amended by striking 
"Federal Election Commission, or". 

(2) Section 310(f)(l) of the Federal Election Campaign Act of 1971 (2 U.S.C. 
§437c(f)(l)) is amended by striking the second and third sentences, and replacing 
them with: "The staff director and general counsel shall be paid at rates not to 
exceed the range ofrates of basic pay in effect for the Senior Executive Service 
under 5 U.S.C. 5382." 

(Contributions/Expenditures) Modifying the Definition of Federal Election Activity 
to Simplify Compliance for State, District and Local Party Committees Where 
Certain Employees Spend More than 25 Percent of Their Time In Connection with 
a Federal Election (2004) 
Section: 2 U.S.C. §431(20)(A)(iv) 
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Recommendation: The Commission recommends that Congress amend 2 U.S.C. 
§431 (20)(A)(iv) to allow State, district and local political party committees to comply 
with that provision of the Act in biweekly, semimonthly or monthly periods, in 
conformity with the period of time a party committee selects for payroll purposes. 
Currently, section 431(20)(A)(iv) requires compliance in monthly periods. 

Explanation: Under BCRA, "services provided during any month by an employee of a 
State, district or local committee of a political party who spends more than 25 percent of 
that individual's compensated time during that month on activities in connection with a 
Federal election" are Federal election activity. 2 U.S.C. §431(20)(A)(iv). Several party 
committees have informed Commission staff that this provision imposes a difficult 
compliance burden because the committees' payroll periods frequently are different than 
monthly periods. The compliance burden for party committees will be lessened if such 
committees can elect a section 431(20)(A)(iv) compliance period that is the same as the 
payroll period used by the committees ( e.g., biweekly, semimonthly or monthly payroll 
period). 

For example, a party committee that conducts payroll operations on a biweekly 
basis can also determine on a biweekly basis whether or not an employee meets the 25 
percent test, and thus whether the employee must be compensated from the committee's 
Federal account. 

Legislative Language: 

Section 301(20)(A)(iv) of the Federal Election Campaign Act of 1971 (2 U.S.C. 
§431(20)(A)(iv)) is amended: 
(1) by striking "any month" and inserting in lieu thereof "a payroll period of a State, 

district or local committee of a political party"; 

(2) by striking "a State, district or local committee of a political party" and inserting 
in lieu thereof "that party committee"; 

(3) by striking "that month" and inserting in lieu thereof "that payroll period"; 

(4) by inserting at the end the following: "For purposes of this subparagraph, a 
payroll period may be a biweekly, semimonthly or monthly period.". 

(Contributions/Expenditures) Federal Candidates Soliciting, Receiving or Spending 
Funds (2004) 
Section: 2 U.S.C. §441i(e)(l) and (e)(2) 

Recommendation: The Commission recommends that Congress amend 2 U.S.C. 
§441i(e)(l) to clarify the circumstances in which recall elections, referenda and 
initiatives, recounts, redistricting, legal defense funds, and related activities fall within 
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the scope of activities that are "in connection with a Federal election" and are thus 
subject to the §44li(e)(l) restrictions. The Commission also recommends that Congress 
clarify whether under §441i(e)(l)(A) a candidate or officeholder may solicit, direct, or 
transfer funds to entities not required to file reports with the Commission. 

In addition, the Commission recommends that Congress amend 2 U.S.C. 
§441i(e)(l)(B) to make clear that this provision does not prohibit a Federal candidate or 
officeholder from spending his or her own personal funds in connection with an election 
other than an election for Federal office, and recommends that Congress amend 2 U.S.C. 
§44li(e)(2) to clarify that the phrase, "refers only to such State or local candidate," does 
not apply to non-communicative activity. 

Explanation: Section 44li(e)(l)(A) prohibits a Federal candidate or officeholder and 
certain entities from soliciting, receiving, directing, transferring, spending, or disbursing, 
in connection with a Federal election funds that are outside the limitations, prohibitions, 
and reporting requirements of the Act. Because these prohibitions are limited in scope to 
specific activities conducted "in connection with an election for Federal office," the 
Commission requests additional guidance from Congress as to the meaning of this phrase 
in this context. Specifically, Congress should consider amending the statute to clarify the 
circumstances in which it intends recall elections, referenda and initiatives, recounts, 
redistricting, candidate litigation costs and legal defense funds to be encompassed and 
thus subject to the restrictions in §441i(e). 

In addition, because this prohibition extends to the solicitation of funds not 
"subject to the ... reporting requirements of the Act," Congress should consider resolving 
the potential ambiguity that might arise in situations where a candidate wishes to solicit 
funds on behalf of an entity in connection with a Federal election, including Federal 
election activity, when that entity is not yet ( or may not ever be) required to file reports 
with the Commission. Even though such an organization's funds are not subject to the 
reporting requirements of the Act, they may be subject to the limitations and prohibitions 
of the Act. 

Section 441i(e)(l)(B) similarly prohibits a Federal candidate or officeholder and 
certain entities from soliciting, receiving, directing, transferring, spending, or disbursing, 
in connection with a non-Federal election, funds that are outside the limitations and 
prohibitions of the Act. As written, the verbs "spend" and "disburse" in section 
44li(e)(l)(B) arguably apply to a Federal candidate's or officeholder's donation of his or 
her personal funds in connection with a State or local candidate or ballot measure 
election. This provision is meant to prevent corruption or the appearance of corruption of 
Federal candidates and officeholders resulting from large soft money donations made at 
their behest. However, there is little or no chance of such corruption in the context of a 
Federal candidate or officeholder donating his or her own funds. Thus, to the extent 
section 441i(e)(l)(B) can be read to prevent such individual donations, the Commission 
recommends that Congress amend this provision to remove the ambiguity. 
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Section 441i(e)(2) is an exception to the general rule at 2 U.S.C. §441i(e)(l)(B); 
the latter provision prohibits a Federal candidate or officeholder from soliciting, 
receiving, or spending funds in connection with a non-Federal election that are outside 
the amount limitations and source prohibitions of the Act. In order to qualify for the 
section 441i(e)(2) exception, a Federal candidate or officeholder must meet two 
requirements: (1) any solicitation, receipt, or spending of funds by the Federal candidate 
or officeholder must be permitted under State law; (2) such solicitation, receipt, or 
spending must "refer only to such State or local candidate, or to any other candidate for 
the State or local office sought by such candidate, or both." The second condition is 
unclear insofar as how non-communicative activity, such as receiving funds, can "refer 
to" any candidate. The Commission recommends that Congress clarify this language to 
make clear that the second condition refers to public communications, as defined in 2 
u.s.c. §431(22). 

Legislative Language: 
Section 323(e)(l)(B) of the Federal Election Campaign Act of 1971 (2 U.S.C. 
§441i(e)(l)(B)) is amended by inserting "(except for the candidate's personal funds)" 
after "spend funds" and after "disburse funds". 

Section 323(e)(2) of the Federal Election Campaign Act of 1971 (2 U.S.C. §44li(e)(2)) is 
amended by inserting", in the case of a public communication," prior to the phrase 
"refers only to". 
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