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recruitment, participated in the Commission’s orienta-
tion program and assisted the Personnel Office in
developing the Commission’s first comprehensive in-
house training course for supervisors. The OEEOP
also published a bimonthly newsletter, EEO Focus,
for Commission staff, provided counseling for those
with equal employment concerns and sponsored
several workshops on how fo tackle personal issues.

Recruitment

Like other federal agencies, the Commission has had
difficulty recruiting secretaries, auditors and attorneys.
The federal government payscale and the high cost of
Jiving in the Washington, D.C., area discourage many
qualified candidates from applying for and accepting
these positions. To supplement in-house efforts to
recruit auditors, the FEC has continued its arrange-
ment with the General Accounting Office (GAO) that
allows the Commission to take advantage of GAO’s
extensive recruitment program. in addition, the Office
of General Counsel continued efforts to attract
qualified attorneys by conducting on-campus inter-
views at various law schools and consortia around the
country.

Inspector General

In compliance with the 1988 amendments to the
Inspector General Act of 1978, the Commission
appointed the agency’s first permanent Inspector
General in February 1990.

Charged with conducting audits and investigations
to detect fraud, waste and abuse within the agency,
the Office of the Inspector General (OIG) reports
directly to the Commission. The OIG also advises the
Commissioners on ways to improve the economy and
efficiency of agency operations.

The new OIG established a hotline and imple-
mented other procedures for employees to report
instances of waste and abuse. Additionally, it devel-
oped procedures for audits and investigations and for
the preparation of staff responses to audit reports.

The OIG is required to submit to Congress semian-
nual reports which summarize the activities of the
office during the preceding six-month period. These

reports must include, but need not be limited to, a
description of significant problems, abuses or defi-
ciencies in agency operations, and a description of-
corrective action taken (or recommended by OIG but
not taken) by management.

Administrative Management

The Commission continued to expand its new com-
puter system and instruct staff on its use. Nearly
every division had access to the VAX system, and
many of those currently without access will come on-
line soon. The Data Systems division conducted staff
training and introduced an intraagency newsletter
providing helpful hints on the system’s many func-
tions.

The FEC’s Budget

Fiscal Year 1990

The final appropriation for FY 1990 was $15.330
million, the full amount requested. However, o cover
the cost of the 3.6 percent payraise ($274,000) in
January 1990, the agency had to cut nonpersonnel
costs and reduce the FY 1990 staffing level by
attrition from the 253 full-time equivalent (FTE)
positions authorized by the budget fo 248 FTE. This
represented a slight reduction from the 1989 average
of 251.3 FTE, but an increase over the 243 FTE level
at the end of the 1989 fiscal year.

Nevertheless, as a result of a personnel shortage
and savings on some nonpersonnel costs, there was
a $97,000 surplus for the 1990 fiscal year. The
Commission was able to reallocate funds for improve-
ment and expansion of the agency’s computer system
and for educational programs on the new allocation
regulations and the public funding tax checkoff.

The FY 1990 management plan called for a
gradual return to an Audit Division staffing level
comparable to that of the 1980 Presidential cycle (42
FTE positions). After 1980, budget constraints and
legislative limits on non-Presidential audits led the
Commission to reduce Audit staff to a core of 24 FTE,
supplemented in Presidential years by temporary staff
and GAO staff (detailed on a nonreimbursable basis)
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to help with the public funding program. During the Functional Allocation of Budget
1988 Presidential cycle, however, the Commission

experienced problems created by a shortage of
experienced Audit staff. With the planned increase in ‘ FY 1990 FY 1991
Audit staff, supplemented by GAO employees, the
agency will have sufficient trained staff in place for the ———————r—-—
19892 Presidential elections. Personnel $10,983,100 $12.148,000
Travel 146,000 205,000
Fiscal Year 1991 Motor Pool 5,000 7,500
The final appropriation for FY 1991 was $17.150 Commercial Space 17,900 21,000
million, which represents the full amount requested. GSA Space 1,671,400 1,753,000
The Commission anticipated cuts, however, of Equipment Rental 231,500 300,000
$88,000 in nonpersonnel expenses and $439,500 in Equipment Purchase 220,900 138,600
personnel costs to cover larger-than-anticipated pay Printing 303,800 370,000
increases for executives and staff. The personnel ig&‘?gftt?‘;""ags ?ig'ggg ?gj’ggg
savings will be achieved through a projected lapse of inistrative Expenses , ’
iy . . Supplies and Materials 222,100 260,000
about 10 positions, reducing the 1991 staffing level Publications 134.200 150.000
The nonpersonnel reductions include cuts in training, Postage 116,500 105,000
equipment purchases and contracts. Training 53,700 113,000
A comparison of the allocation of budget resources GSA Services, Other 127,700 237,000
for FYs 1890 and 1991 appears in the table and the
graphs below.
Total $15,330,000 $17,150,000
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Divisional Allocation E Fiscal Year 1990
I Fiscal Year 1991

Percent

Allocation of Budget 0 5 10 15 20 25 39

*Commissioners £
Staff Director &
Office of General Counsel &
Administration
Audit B
Clearinghouse S
Data Systems Development m—
Information Services [

Public Disclosure S

Reports Analysis S8

Percent
20 25 30

Allocation of Stafft

*Commissioners S

Staff Director

Office of General Counsel &
Administration [
-
Clearinghouse [
Data Systems Development
Information Services Kt
Public Disclosure .

Reporis Analysis MR

*Includes Inspector General's Office.
tThe Commission averaged 241.7 full-time equivalent positions (FTE} in FY 1990 and projected 254.5 FTE for FY 1981.




Legislative Action on Past
Recommendations

Campaign finance reform legislation saw a lot of
activity during the 101st Congress. By the end of the
second session, over 125 bills had been introduced
that would change in some fashion, the way Congres-
sional campaigns are currently financed. Both the
United States Senate and the House of Representa-
tives passed their own versions of a reform bill, S. 137
and H.R. 5400 respectively. Both of these bills,
though never enacted into law, contained several of
the Commission’s technical legisiative recommenda-
tions. For example, both the Senate and House bilis
contained the Commission’s legislative recommenda-
tion which deals with the fraudulent solicitation of
funds. This recommendation would prohibit any
person from fraudulently soliciting contributions. (See
page 48.)

The House bill contained the Commission’s recom-
mendation to eliminate the state-by-state limitations
on expenditures for publicly financed Presidential
primary candidates. The Commission has made this
recommendation in order to eliminate some rather
cumbersome requirements of the Federal Election
Campaign Act that have become a burden for all
campaigns to follow, as well as for the Commission to
track and enforce; yet the limitations could be re-
moved with no significant impact on the process.
{See page 40.)

These two bills, as well as other proposals intro-
duced during the 101st Congress, contained other
discrete legislative recommendations that have been
propounded by the Commission, such as those
dealing with the Commission’s authority over the
allocation and disclosure of nonfederal (“soft money”)
accounts, random audits, seeking injunctions in
enforcement cases, disclaimer notices, fundraising
projects operated by unauthorized committees,
Commission as sole point of entry for disclosure
documents, campaign cycle reporting, monthly
reporting for Congressional candidates, and the
budget reimbursement fund.

Chapter 6 ¥
Legislative
Recommendations

The following recommendations are offered in 1991
to further the goal of efficiently administering and
enforcing the campaign finance laws.

Public Financing

Presidential Election Campaign Fund (revised
1991)
Section: 26 U.8.C. §6096

Recommendation: Congress should amend the
Revenue Act to ensure that sufficient funds will be in
the Presidential Election Campaign Fund to cover the
outlays anticipated in 1992 and prevent future imbal-
ances between the Fund’s receipts and the Fund’s
payouts to Presidential candidates and party conven-
tion committees. Among the alternative remedies for
this imbalance, Congress should consider:

+ Periodically adjusting the amount designated on
the income tax return to correspond to the index
for payments from the Fund;

» Changing the system to an entitlement program
wherein the amount of payments would be
determined solely by the statutory eligibility
criteria;

» Changing the system to a traditional appropriated
account or, should the check-off system be
retained, permitting special appropriations to
compensate for a projected shortfall; or

= Reducing disbursements from the Fund, for
example by matching a smaller amount of money
in the primaries or by not increasing the conven-
tion and general election payouts by the full
inflation rate.

Explanation: The present system, wherein a non-
indexed, $1 tax check-off mechanism must fund
inflation-indexed payments, is approaching insol-
vency. Since 1974 (the index year for payments),
inflation has increased payments by over 250 petcent.
As previcusly reported, uniess the system is changed,
the Fund balance is likely to be inadequate to meet
the entitliements of candidates for the 1992 Presiden-
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fial election. Even if a shortfall is avoided in the '92
cycle, a deficiency in the Fund is a certainty by the
1996 elections.

if Congress wishes to retain the check-off mecha-
nism, it should index the tax check-off to correspond
to the index on Fund payments to Presidential candi-
dates. Automatic indexing could be simplified to
require a change on tax form 1040 (individual income
tax return} only when inflation warranted an increase
of a full or a half dollar. This would preclude annual
changes and prevent absurdly precise amounts from
being printed on the form.

Enforcement of Nonwillful Violations
Section. 26 U.S.C. §§9012, 9042

Recommendation: Congress should amend the
Presidential Election Campaign Fund Act and the
Presidential Primary Matching Payment Account Act
to make it clear that the Commission has authority for
civil enforcement of nonwillful violations of the public
funding provisions.

‘Explanation: Section 9012 of the Presidential Election

Campaign Fund Act and section 9042 of the Presi-
dential Primary Matching Payment Account Act
provide only for “criminal penalties” for knowing and
wiltful violations of the spending and contribution
provisions and the failure of publicly funded candi-
dates to furnish all records requested by the Commis-
sion. The lack of a specific reference to nonwillful
violations of these provisions has raised questions
regarding the Commission’s ability to enforce these
provisions through the civil enforcement process.

In some limited areas, the Commission has in-
voked other statutes and other provisions in Title 26
to carry out its civil enforcement of the public funding
provisions. It has relied, for example, on 2 U.S.C.
§441a(b) to enforce the Presidential spending limits.
Similarly, the Commission has used the candidate
agreement and certification processes provided in 26
U.S.C. §§9003 and 9033 to enforce the spending
limits, the ban on private contributions, and the
requirement to furnish records. Congress may wish to
consider revising the public financing statutes to

provide explicit authority for civil enforcement of these
provisions.

Eligibility for Public Financing (revised 1991)
Section: 26 U.8.C. §§9003, 9033

Recommendation: Congress should reexamine the
eligibility requirements for publicly funded Presidential
candidates. In particular, two areas merit special
attention: (1) the need to raise the threshold amount
of matchable contributions required to qualify for
Presidential primary matching funds; and (2) the need
to ensure that candidates who have wilifully violated
laws related to the public funding process will not be
eligible for public funding.

Explanation: Congress should consider raising the
threshold amount required to qualify for primary
matching payments. The Federal Election Commis-
sion has administered the public funding provisions in
four Presidential elections. The statute provides for a
cost-of-living adjustment (COLA) on the overall
primary spending limitation, which has more than
doubled since 1976. There is, however, no corre-
sponding adjustment to the threshold requirement. It
remains exactly the same as it was in 1976. An
adjustment to the threshold requirement would ensure
that funds continue to be given only to candidates
who demonstrate broad national support. To reach
this higher threshold, Congress could increase the
number of states in which the candidate must raise
the qualifying amount of matchable contributions; and/
or increase the total amount of qualifying matchable
contributions that must be raised in each of the states.
With regard to the candidate’s past experience with
the public funding process, neither of the Presidential
public financing statutes places any limitation on
eligibility for funding based upon a candidate’s prior
violations of law, no matier how severe. Public
confidence in the integrity of the public financing
system could be eroded if the Commission were
compelled to provide public funds to candidates who
have been convicted of felonies related to the public
funding process. For example, if a candidate has
been convicted of fraud with respect to raising funds




for a campaign that was publicly financed, the Com-
mission should not be required to certify funds for
future campaigns. Congress may wish to add a
requirement that an individual seeking public funds
may not have been convicted of crimes related to the
public financing process. Similarly, the Commission
should not be required to certify funds to candidates
who, in connection with past Presidential campaigns,
have failed to make repayments or who have willfully
disregarded the statute or regulations. Congress
should amend the eligibility requirements to ensure
that such candidates do not receive public financing
for their Presidential campaigns.

Contributions to Presidential Nominees Who
Receive Public funds in the General Election
(1991)°

Section: 26 U.S.C. §9003

Recommendation. Congress may wish to clarify that
the public financing statutes prohibit the making and
acceptance of contributions (either direct or in-kind) to
Presidential candidates who receive public funds in
the general election.

Explanation: The Presidential Election Campaign
Fund Act prohibits a publicly financed general election
candidate from accepting private contributions to
defray qualified campaign expenses. 26 U.S.C.
§9003(b)(2). The Act does not, however, contain a
parallel prohibition against the making of these
contributions. Congress should consider adding a
section to 2 U.S.C. §441a to clarify that individuals
and committees are prohibited from making these
contributions.

'The date “1991” indicates that the recommendation was
adopted for the first time in 1991. Recommendations
without the date were initially adopted in previous years and
reaffirmed by the Commission in 1991,
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Fundraising Limitation for Publicly Financed
Presidential Primary Campaigns (revised 1991)
Section: 2 U.S.C. §§431(9)(A)(vi) and 441a

Recommendation: The Commiission recommends that
the separate fundraising limitation provided to publicly
financed Presidential primary campaigns be com-
bined with the overall limit. Thus, instead of a
candidate’s having a $10 million (plus COLA?2) limit for
campaign expenditures and a $2 million (plus COLA)
limit for fundraising (20 percent of overall limit), each
candidate would have one $12 million (plus COLA)
limit for all campaign expenditures.

Explanation: Campaigns that have sufficient funds to
spend up to the overall limit usually allocate some of
their expenditures to the fundraising category. These
campaigns come close to spending the maximum
permitted under both their overall limit and their
special fundraising limit. Hence, by combining the two
limits, Congress would not substantially alter spend-
ing amounts or patterns. For those campaigns which
do not spend up to the overall expenditure limit, the
separate fundraising limit is meaningless. Many
smaller campaigns do not even bother to use it,
except in one or two states where the expenditure
limit is low, e.g., lowa and New Hampshire. Assuming
that the state limitations are eliminated or appropri-
ately adjusted, this recommendation would have little
impact on the election process.

The advantages of the recommendation, however,
are substantial. They include a reduction in accounting
burdens and a simplification in reporting requirements
for campaigns, and a reduction in the Commission’s
auditing task. For example, the Commission would no
longer have to ensure compliance with the 28-day rule,
i.e., the rule prohibiting committees from allocating
expenditures as exempt fundraising expenditures
within 28 days of the primary held within the state
where the expenditure was made.

28pending limits are increased by the cost-of-living
adjustment (COLA), which the Department of Labor
calculates annually.
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State Expenditure Limits for Publicly Financed
Presidential Primary Campaigns (revised 1991)
Section: 2 U.S.C. §441a

Recommendation. The Commission recommends that
the state-by-state limitations on expenditures for
publicly financed Presidential primary candidates be
eliminated.

Explanation: The Commission has now administered
the public funding program in four Presidential elec-
tions. Based on our experience, we believe that the
limitations could be removed with no material impact
on the process.

Qur experience has shown that the limitations have
little impact on campaign spending in a given state,
with the exception of lowa and New Hampshire. In
most other states, campaigns are unable or do not
wish to expend an amount equal to the limitation. In
effect, then, the administration of the entire program
results in limiting disbursements in these two prima-
ries alone.

If the limitations were removed, the level of dis-
bursements in these states would obviously increase.
With an increasing number of primaries vying for a
campaign’s limited resources, however, it would not
be possible to spend very large amounts in these
early primaries and still have adequate funds avail-
able for the later primaries. Thus, the overall national
limit would serve as a constraint on state spending,
even in the early primaries. At the same time, candi-
dates would have broader discretion in the running of
their campaigns.

Our experience has also shown that the limitations
have been only partially successful in limiting expen-
ditures in the early primary states. The use of the
fundraising limitation, the compliance cost exemption,
the volunteer service provisions, the unreimbursed
personal travel expense provisions, the use of a
personal residence in volunteer activity exemption,
and a complex series of allocation schemes have
developed into an art which when skilifully practiced
can partially circumvent the state limitations.

in addition, experience has shown that one of the
Congressional concerns motivating the adoption of

state expenditure limits is no longer an issue. Con-
gress adopted the state limits, in part, as a way of
discouraging candidates from relying heavily on the
outcome of big state primaries. The concern was that
candidates might wish to spend heavily in such states
as a way of securing their party’s nomination. In fact,
however, under the public funding system, this has
not proven to be an issue. Rather than spending
heavily in large states, candidates have spent large
amounts in the early primaries, for example, in lowa
and New Hampshire.

Finally, the allocation of expenditures to the states
has proven a significant accounting burden for
campaigns and an equally difficult audit and enforce-
ment task for the Commission.

Given our experience to date, we believe that this
change to the Act would be of substantial benefit to all
parties concerned.

Deposit of Repayments
Section; 26 U.S.C. §3007(d)

Recommendation: Congress should revise the law to
state that: All payments received by the Secretary of
the Treasury under subsection {b) shall be deposited
by him or her in the Presidential Election Campaign
Fund established by section 9006(a).

Explanation: This change would allow the Fund to
recapture monies repaid by convention-related
committees of national major and minor parties, as
well as by general election grant recipients. Currently
the Fund recaptures only repayments made by
primary matching fund recipients.

Contributions and Expenditures

Independent Expenditures by Principal Campaign
Committees (1991)
Section: 2 U.S.C. §432(e)(3)

Recommendation: Congress should consider amend-
ing the definition of principal campaign committee to
clarify whether these committees may make indepen-




dent expenditures on behalf of other principal cam-
paign committees.

Explanation: A principal campaign committee is
defined as an authorized committee which has not
supported more than one federal candidate. It is not
clear, however, whether the term “support” is intended
to include both contributions and independent expen-
ditures or whether it refers to contributions alone. The
same section states that the term “support” does not
include a contribution by any authorized committee to
another authorized committee of $1,000 or less

(2 U.S.C. §432(e)(3)(B)), but it is silent on the ques-
tion of independent expenditures. The current lan-
guage does not clearly indicate whether authorized
committees can make independent expenditures on
behalf of other committees, or whether Congress
intended to preclude authorized committees from
making independent expenditures,

Contributions and Expenditures to Influence
Federal and Nonfederal Elections (revised 1991)
Section: 21).5.C. §§441 and 434

Recommendation: Congress may wish to consider
whether new legislation is needed to monitor political
committees that engage in activities that influence
both federal and nonfederal elections.

Explanation: The law requires that all funds spent to
influence federal elections come from sources that
are permissible under the limitations and prohibitions
of the Act. Problems arise with the application of this
provision when committees engage in activities that
support both federal and nonfederal candidates. In
this regard, the Commission has recently promuigated
new rules on allocating disbursements between
federal and nonfederal election activity. These rules,
which went into effect on January 1, 1991, also added
new disclosure requirements for allocated activities.
The District Court for the District of Columbia, in
Common Cause v. FEC, confirmed the Commission’s
long-standing view that allocation is the appropriate
way to reconcile its mandate {to monitor excessive
and prohibited funds) and the limits on its jurisdiction
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(to regulate money influencing federal elections but-
not state or local). Notwithstanding the Commission’s
regulatory efforts, public attention continues to be
focused on the perceived impact of so-called “soft
money” on federal elections. In light of this public
concern, Congress may wish to reevajuate the
Commission’s role in regulating political committees
that support both federal and nonfederal candidates.

Nonprofit Corporations
Section: 2 1.8.C. §441b

Recommendation: In light of the decision of the U.S.
Supreme Court in Federal Election Commission v.
Massachusetts Citizens for Life, Inc. (MCFL), Con-
gress may wish to amend the provision prohibiting
corporate and labor spending in connection with
federal elections in order to incorporate in the statute
the text of the Court’s decision.

Explanation: In the Court’s decision of December 15,
1986, the Court held that the Act’s prohibition on
corporate political expenditures was unconstitutional
as applied to independent expenditures made by a
narrowly defined type of nonprofit corporation. Since
that time, the Commission has published an Advance
Notice of Proposed Rulemaking and has conducted
hearings on whether regulatory changes are needed
as a result of the Court’s decision. Congress may
wish to consider whether statutory changes are
required as well.

The Court found that certain nonprofit corporations
were not subject to the prohibitions of 2 U.8.C. §441b.
The Court determined, however, that these nonprofit
corporations had to disclose some aspect of their
financial activity—in particular, independent expendi-
tures exceeding $250 and identification of persons
who contribute over $200 to help fund these expendi-
tures. The Court further ruled that spending for
political activity could, at some point, become a major
purpose of the corporation, and the organization
would then become a political committee.
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Certification of Voting Age Population Figures and
Cost-of-Living Adjustment
Section: 2 U.S.C. §§441a(c) and (e)

Recommendation: Congress should consider remov-
ing the requirement that the Secretary of Commerce
certify to the Commission the voting age population of
each Congressional district. At the same time, Con-
gress should establish a deadline of February 15 for
supplying the Commission with the remaining informa-
tion concerning the voting age population for the
nation as a whole and for each state. In addition, the
same deadline should apply to the Secretary of Labor,
who is required under the Act to provide the Commis-
sion with figures on the annual adjustment to the cost-
of-living index.

Explanation: In order for the Commission to compute
the coordinated party expenditure limits and the state-
by-state expenditure limits for Presidential candidates,
the Secretary of Commerce certifies the voting age
population of the United States and of each state.

2 U.S.C. §441a(e). The certification for each Congres-
sional district, also required under this provision, is
not needed.

In addition, under 2 U.S.C. §441a(c), the Secretary
of Labor is required to certify the annual adjustment in
the cost-of-living index. In both instances, the timely
receipt of these figures would enable the Commission
to inform political committees of their spending limits
early in the campaign cycle. Under present circum-
stances, where no deadline exists, the Commission
has sometimes been unable to release the spending
limit figures before June.

Election Period Limitations
Section: 2 U.S.C. §441a

Recommendation. The Commission recommends that
limits on contributions to candidates be placed on an
election-cycle basis, rather than the current per-
election basis.

Explanation: The contribution limitations affecting
contributions to candidates are structured on a “per-

election” basis, thus necessitating dual bookkeeping
or the adoption of some other method to distinguish
between primary and general election contributions.
The Act could be simplified by changing the contribu-
tion limitations from a “per-election” basis to an
“election-cycle” basis. Thus, multicandidate commit-
tees could give up to $10,000 and all other persons
could give up to $2,000 to an authorized committee at
any point during the election cycle.

Application of Contribution Limitations to Family
Members (revised 1991)
Section: 2 U.S.C. §441a

Recommendation. The Commission recommends that
Congress examine the application of the contribution
limitations to immediate family members.

Explanation: Under the current posture of the law, a
family member is limited to contributing $1,000 per
election to a candidate. This limitation applies to
spouses and parents, as well as other immediate
family members. (See S. Conf. Rep. No. 93-1237,
93rd Cong., 2nd Sess., 58 (1974) and Buckley v.
Valeo, 424 U.S. 1, 51 (footnote 57)(1976).) This
limitation has caused the Commission substantial
problems in attempting to implement and enforce the
contribution limitations.?

Problems have arisen in enforcing the limitations
where a candidate uses assets belonging to a parent.
In some cases, a parent has made a substantial gift to
his or her candidate-child while cautioning the candi-
date that this may well decrease the amount which
the candidate would otherwise inherit upon the death
of the parent.

Problems have also occurred in situations where
the candidate uses assets held jointly with a spouse.
When the candidate uses more than one-half of the

3While the Commission has attempted through regula-
tions to present an equitable solution to some of these
problems (see 48 Fed. Reg. 19019 (April 27, 1983) as
prescribed by the Commission on July 1, 1983), statutory
resolution is required in this area.




value of the asset held commenly with the spouse (for
example, offering property as collateral for a loan), the
amount over one-half represents a contribution from
the spouse. If that amount exceeds $1,000, it be-
comes an excessive contribution from the spouse.
The Commission recommends that Congress
consider the difficuities arising from applicaticn of the
contribution limitations to immediate family members.

Acceptance of Cash Contributions
Section: 2 U.S.C. §441¢g

Recommendation: Congress may wish to modify the
statute to make the treatment of 2 U.S.C. §441g,
concerning cash contributions, consistent with other
provisions of the Act. As currently drafted, 2 U.S.C.
§441g prohibits only the making of cash contributions
which, in the aggregate, exceed $100 per candidate,
per election. It does not address the issue of accept-
ing cash contributions. Moreover, the current statu-
tory language does not plainly prohibit cash contribu-
tions in excess of $100 to political committees other
than authorized committees of a candidate.

Explanation: Currently this provision focuses only on
persons making the cash contributions. Howsever,
these cases generally come to light when a commit-
tee has accepted these funds. Yet the Commission
has no recourse with respect to the committee in such
cases. This can be a problem, particularly where
primary matching funds are received on the basis of
such contributions.

While the Commission, in its regulations at 11 CFR
110.4(c}{2), has included a provision requiring a
committee receiving such a cash contribution to
promptly return the excess over $100, the statute
does not explicitly make acceptance of these cash
contributions a violation. The other sections of the Act
dealing with prohibited contributions (i.e., Sections
441b on corporate and labor union contributions, 441c
on contributions by government contractors, 441e on
contributions by foreign nationals, and 441f on
contributions in the name of another) all prohibit both
the making and accepting of such contributions.
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Secondly, the statutory text seems to suggest that
the prohibition contained in §441g applies only to
those contributions given to candidate committees.
This language is at apparent odds with the
Commission’s understanding of the Congressional
purpose to prohibit any cash contributions which
exceed $100 in federal elections.

Litigation

Independent Authority of FEC in All Court
Proceedings
Section. 2 U.S.C. §437c(f)(4)

Recommendation. Congress has granted the Com-
mission authority to conduct its own litigation indepen-
dent of the Department of Justice. This independence
is an important component of the statutory structure
designed to ensure nonpartisan administration and
enforcement of the campaign financing statutes. Two
clarifications would help solidify that structure:

1. Congress should amend the Act to specify that
local counsel rules (requiring district court litigants
to be represented by counsel located within the
district) cannot be applied to the Commission.

2. Congress should give the Commission explicit
authorization {0 appear as an amicus curiae in
cases that affect the administration of the Act, but
do not arise under it.

Explanation: With regard to the first of these recom-
mendations, most district courts have rules requiring
that all litigants be represented by counsel located
within the district. The Commission, which conducts
all of its litigation nationwide from its offices in Wash-
ington, D.C., is unable to comply with those rules
without compromising its independence by engaging
the local United States Attorney fo assist in represent-
ing it in courts outside of Washington, D.C. Although
most judges have been willing to waive applying
these local counsel rules to the Commission, some
have insisted that the Commission obtain local
representation. An amendment to the statute specify-
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ing that such local counsel rules cannot be applied fo
the Commission would eliminate this problem.
Concerning the second recommendation, the
FECA explicitly authorizes the Commission to “appear
in and defend against any action instituted under this
Act,” 2 U.S.C. §437¢(f)(4), and to “initiate ..., defend
... or appeal any civil action ... to enforce the provi-
sions of this Act and chapter 95 and chapter 96 of
title 26,” 2 U.S.C. §437d(a)(8). These provisions do
not explicitly cover instances in which the Commission
appears as an amicus curiae in cases that affect the
administration of the Act, but do not arise under it. A
clarification of the Commission’'s role as an amicus
curiae would remove any questions concerning the
Commission’s authority to represent itself in this
capacity.

Compliance

Protection for Those Who File Complaint or Give
Testimony
Section: 2 U.S.C. §437¢g

Recommendation: The Act should be amended to
make it unlawful to improperly discriminate against
employees or union members solely for filing charges
or giving testimony under the statute.

Explanation: The Act requires that the identity of
anyone filing a complaint with the Commission be
provided to the respondent. In many cases, this may
put complainants at risk of reprisals from the respon-
dent, particularly if an employee or union member files
a complaint against his or her employer or union. This
risk may well deter many people from filing com-
plaints, particularly under section 441b. Seeg, e.g.,
NLRB v. Robbins Tire & Rubber Company, 437 U.S.
214, 240 (1978); Brennan v. Engineered Products,
Inc., 506 F.2d 299, 302 (8th Cir. 1974); Texas indus-
tries, Inc. v. NLRB, 336 F.2d 128, 134 (5th Cir. 1964).
In other statutes relating to the employment relation-
ship, Congress has made it unlawful o discriminate
against employees for filing charges or giving testi-
mony under the statute. See, e.g., 29 U.S.C.
§158(a)(4) (National Labor Relations Act); 29 U.S.C.

§215(3) (Fair Labor Standards Act); 42 U.8.C.
§2000e-3(a) (Equal Employment Opportunities Act).
Congress should consider including a similar provi-
sion in the FECA.

Random Audits
Section. 2 U.S.C. §438(b)

Recommendation: Congress should consider legisla-
tion that would permit the Commission to randomly
audit political committees in an effort to promote
voluntary compliance with the election law and ensure
public confidence in the election process.

Explanation: In 1979, Congress amended the FECA
to eliminate the Commission’s explicit authority to
conduct random audits. The Commission is con-
cerned that this change has weakened its ability to
deter abuse of the election law. Random audits can
be an effective tool for promoting voluntary compli-
ance with the Act and, at the same time, reassuring
the public that committees are complying with the law.
Random audits performed by IRS offer a good model.
As a result of random tax audits, most taxpayers try to
file accurate returns on time. Tax audits have also
helped create the public perception that tax laws are
enforced.

There are many ways to select committees for a
random audit. One way would be to randomly select
committees from a pool of all types of political commit-
tees identified by certain threshoid criteria such as the
amount of campaign receipts and, in the case of
candidate committees, the percentage of votes won.
With this approach, audits might be conducted in
many states throughout the country.

Another approach would be to randomly select
several Congressional districts and audit all political
committees in those districts, for a given election
cycle. This system might result in concentrating audits
in fewer geographical areas.

Regardiess of how random selections were made,
it would be essential to include all types of political
committees—PACSs, party committees and candidate
committees—and to ensure an impartial, evenhanded
selection process.




Modifying “Reason to Believe” Finding
Section: 2 U.S.C. §437¢g

Recommendation: Congress should consider modify-
ing the language pertaining to “reason to believe,”
contained in 2 U.S.C. §437q, in order to reduce the
confusion sometimes experienced by respondents,
the press and the public. One possible approach
would be to change the statutory language from “the
Commission finds reason to believe a violation of the
Act has occurred” to “the Commission finds reason to
believe a violation of the Act may have occurred.” Or
Congress may wish to use some other less invidious
language.

Explanation. Under the present statute, the Commis-
sion is required to make a finding that there is “reason
to believe a violation has occurred” before it may
investigate. Only then may the Commission request
specific information from a respondent to determine
whether, in fact, a violation has occurred. The statu-
tory phrase “reason to believe” is misleading and
does a disservice to both the Commission and the
respondent. It implies that the Commission has
evaluated the evidence and concluded that the
respondent has violated the Act. In fact, however, a
“reason to believe” finding simply means that the
Commission believes a violation may have occurred if
the facts as described in the complaint are true. An
investigation permits the Commission to evaluate the
validity of the facts as alleged.

If the problem is, in part, one of semantics, it would
be helpful to substitute words that sound less accusa-
tory and that more accurately reflect what, in fact, the
Commission is doing at this early phase of enforce-
ment.

In order to avoid perpetuating the erroneous
conclusion that the Commission believes a respon-
dent has violated the law every time it finds “reason to
believe,” the statute should be amended.
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Seeking Injunctions in Enforcement Cases
Section: 2 U.S.C. §437g(a)(1)

Recommendation:* Congress should amend the
enforcement procedures set forth in the statute so as
to empower the Commission to promptly initiate a civil
suit for injunctive relief in order to preserve the status
quo when there is clear and convincing evidence that
a substantial violation of the Act is about to occur.
Under criteria expressly stated, the Commission
should be authorized to initiate such civil action in a

4Commissioner Elliott filed the following dissent:

The Act presently enables the Commission to seek
injunctive relief after the administrative process has been
completed and this is more than sufficient. (See 2 U.S.C.
§4379(a)(6)(A).)

| am unaware of any complaint filed with the Commission
which, in my opinion, would meet the four standards set
forth in the legislative recommendation. Assuming a case
was submitted which met these standards, | believe it would
be inappropriate for the Commission to seek injunctive relief
prior to a probable cause finding.

First, the very ability of the Commission to seek an
injunction, especially during the “heat of the campaign,”
opens the door to allegations of an arbitrary and politically
motivated enforcement action by the Commission. The
Commission’s decision to seek an injunction in one case
while refusing to do so in another could easily be seen by
candidates and respondents as politicizing the enforcement
process.

Second, the Commission might easily be flooded with
requests for injunctive relief for issues such as failure to file
an October quarterly or a 12-day pre-general report.
Although the Commission would have the discretion to deny
all these requests for injunctive relief, in making that
decision the Commission would bear the administrative
burden of an immediate review of the factual issues.

Third, although the courts would be the final arbiter as to
whether or not to grant an injunction, the mere decision by
the Commission to seek an injunction during the final weeks
of a campaign would cause a diversion of time and money
and adverse publicity for a candidate during the most
important period of the campaign.

For these reasons, | disagree with the recommendation to
expand the power of the Commission to seek injunctive
relief except as presently provided for in the Act.
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United States district court without awaiting expiration
of the 15-day period for responding to a complaint or
the other administrative steps enumerated in the
statute. The person against whom the Commission
brought the action would enjoy the procedural protec-
tions afforded by the counts.

Explanation: On certain occasions in the heat of the
campaign period, the Commission has been provided
with information indicating that a violation of the Act is
about to occur (or be repeated) and yet, because of
the administrative steps set forth in the statute, has
been unable to act swiftly and effectively in order to
prevent the violation from occurring. In some in-
stances the evidence of a violation has been clear-cut
and the potential for an impact on a campaign or
campaigns has been substantial. The Commission
has felt constrained from seeking immediate judicial
action by the requirements of the statute which
mandate that a person be given 15 days to respond to
a complaint, that a General Counsel’s brief be issued,
that there be an opportunity to respond to such brief,
and that conciliation be attempted before court action
may be initiated. The courts have indicated that the
Commission has little if any discretion to deviate from
the administrative procedures of the statute. /n re
Carter-Mondale Reelection Committee, inc., 642 F.2d
538 (D.C. Cir. 1980); Common Cause v. Schmitt, 512
F. Supp. 489 (D.D.C. 1980), aff'd by an equally
divided court, 455 U.S. 129 (1982); Durkin for U.S.
Senate v. FEC, 2 Fed. Elec. Camp. Fin. Guide (CCH)
para. 9147 (D.N.H. 1980). The Commission suggests
that the standards that shouid govern whether it may
seek prompt injunctive relief (which could be set forth
in the statute itself) are:

1. There is a substantial likelihood that the facts set
forth a potential violation of the Act;

2. Failure of the Commission to act expeditiously will
result in irreparable harm {o a party affected by
the potential violation;

3. Expeditious action will not result in undue harm or
prejudice to the interests of other persons; and

4. The public interest would be served by expedi-
tious handling of the matter.

Disclaimers

Disclaimer Notices
Section: 2 U.8.C. §441d

Recommendation: Congress should revise the statute
1o require registered political committees to display
the appropriate disclaimer notice (when practicable) in
any communication issued to the general public,
regardless of its purpose or how it is distributed.

Explanation. Under 2 U.S.C. §441d, a disclaimer
notice is only required when “expenditures” are made
for two types of communications made through “public
political advertising™: (1) communications that solicit
contributions and (2) communications that “expressly
advocate” the election or defeat of a clearly identified
candidate. The Commission has encountered a
number of problems with respect to this requirement.

First, the statutory language requiring the dis-
claimer notice refers specifically to “expenditures,”
suggesting that the requirement does not apply to
disbursements that are exempt from the definition of
“expenditure” such as “exempt activities” conducted
by local and state party committees under, for ex-
ample, 2 U.S.C. §431(9)(B)(viii). This proposal would
make clear that all types of communications to the
public would carry a disclaimer.

Second, the Commission has encountered difficui-
ties in interpreting “public political advertising,”
particularly when volunteers have been involved with
the preparation or distribution of the communication.

Third, the Commission has devoted considerable
time to determining whether a given communication in
fact contains “express advocacy” or “solicitation”
language. The recommendation here would erase this
need.

Most of these problems would be eliminated if the
language of 2 U.S.C. §441d were simplified to require
a registered committee to display a disclaimer notice
whenever it communicated to the public, regardiess of




the purpose of the communication and the means of
preparing and distributing it. The Commission would
no longer have to examine the content of communica-
tions or the manner in which they were disseminated
to determine whether a disclaimer was required.

This proposal is not intended to eliminate exemp-
tions for communications appearing in places where it
is inconvenient or impracticable to display a dis-
claimer.

Contributions to Unauthorized Committees (1991)
Section: 2 U.S.C. §432(e)

Recommendation: Congress should consider amend-
ing the statute to require that contributions solicited by
unauthorized committees be made payable to the
name of the committee.

Explanation: Unauthorized committees are not
permitted to use the name of a federal candidate in
their name. 2 U.S.C. §432(e)(4). These committees,
with names like “Pro-World PAC,” frequently feature
the name of candidates in their fundraising projects,
such as “Citizens for Smith.” Contributors may be
confused, believing that they are contributing to the
candidate’s authorized committee when they make
checks payable to these project names. This confu-
sion sometimes leads to requests for refunds, allega-
tions of coordination and inadequate disclaimers, and
inability to monitor contributor limits. Contributor
awareness might be enhanced if the statute required
that all checks intended for an unauthorized commit-
tee be made payable to the registered name of the
unauthorized committee and if the statute prohibited
unauthorized committees from accepting checks
payable to these project names.
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Fundraising Projects Operated by Unauthorized
Committees
Section: 2 U.S.C. §432(e}{4)

Recommendation:® Congress may wish to consider
amending the statute at 2 U.S.C. §432(e)(4) to clarify
that a political committee that is not an authorized
committee of any candidate may not use the name of
a candidate in the name of any “project” or other
fundraising activity of such committee.

Explanation: The statute now reads that a political
committee that is not an authorized committee “shall
not include the name of any candidate in its name
[emphasis added].” In certain situations presented to
the Commission the political committee in question

5 Commissioner Elliott filed the following dissent:

| support the policy underlying this legislative recommen-
dation and recognize the seriousness of this problem. The
scope of the recommendation, however, is far too broad
and inflexible given the traditional fundraising events held
by political parties and some unauthorized political commit-
tees.

Because party committees are not authorized commit-
tees, they would come under the general prohibitions
included in the recommendation, precluding the use of a
candidate’s name for any activity of a party committee.
Oftentimes, however, fundraising events conducted by a
party committee incorporate the name of a well-known
Member of Congress as a fundraising tool. Typically, the
fundraising contributions are made in the form of checks
made payable to the name of the event, e.g., “Happy
Birthday, Senator Smith”; “Mike’s Annual Barbecue”; “Sail
With Senator Sanford”; “Roast Roberts.” | do not believe
Congress intends to preclude the use of the candidates’
names in such activities, especially when the candidate is
not only aware that his/her name is being used but ap-
proves and is actively participating in the event.

| would propose that the candidate be entitled to autho-
rize the use of his or her name for such an event or activity
provided the authorization is written. Again, | recognize the
seriousness and the need to address this issue; however,
Congress should not exclude fundraising tools which have
been traditionally used by political committees. ‘

Further, the impact of this recommendation has not been
evaluated in the context of our joint fundraising regulations.
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has not included the name of any candidate in its
official name as registered with the Commission, but
has nonetheless carried out “projects” in support of a
particular candidate using the name of the candidate
in the letterhead and text of its materials. The likely
result has been that recipients of communications
from such political committees were led to believe that
the committees were in fact authorized by the candi-
date whose name was used. The requirement that
committees include a disclaimer regarding
nonauthorization (2 U.S.C. §441d) has not proven
adequate under these circumstances.

The Commission believes that the intent behind the
current provision is circumvented by the foregoing
practice. Accordingly, the statute should be revised to
clarify that the use of the name of a candidate in the
name of any “project” is also prohibited.

Frauduient Solicitation of Funds
Section: 2 U.S.C. §441h

Recommendation: The current §441h prohibits
fraudulent misrepresentation such as speaking,
writing or acting on behalf of a candidate or commit-
tee on a matter which is damaging to such candidate
or commitiee. it does not, however, prohibit persons
from fraudulently soliciting contributions. A provision
should be added to this section prohibiting persons
from fraudulently misrepresenting themselves as
representatives of candidates or political parties for
the purpose of soliciting contributions which are not
forwarded to or used by or on behalf of the candidate
or party.

Explanation. The Commission has received a number
of complaints that substantial amounts of money were
raised fraudulently by persons or committees purport-
ing to act on behalf of candidates. Candidates have
complained that contributions which people believed
were going for the benefit of the candidate were
diverted for other purposes. Both the candidates and
the contributors were harmed by such diversion. The
candidates received less money because people
desirous of contributing believed they had already
done so, and the contributors’ funds had been mis-

used in a manner in which they did not intend. The
Commission has been unable {0 take any action on
these matters because the statute gives it no authority
in this area.

Public Disclosure

Commission as Sole Point of Entry for Disclosure
Documents
Section: 2 U.S.C. §432(g)

Recommendation: The Commission recommends that
it be the sole point of entry for all disclosure docu-
ments filed by federal candidates and political commit-
tees.

Explanation: A single point of entry for all disclosure
documents filed by political committees would elimi-
nate any confusion about where candidates and
committees are 1o file their reports. it would assist
committee treasurers by having one office where they
would file reports, address correspondence and ask
questions. At present, conflicts may arise when more
than one office sends out materials, makes requests
for additional information and answers questions
relating to the interpretation of the law. A single point
of entry would also reduce the costs to the federal
government of maintaining three different offices,
especially in the areas of personnel, equipment and
data processing. :

The Commission has authority to prepare and
publish lists of nonfilers. It is extremely difficult to
ascertain who has and who has not filed when reports
may have been filed at or are in transit between two
different offices. Separate points of entry also make it
difficult for the Commission to track responses to
compliance notices. Many responses and/or amend-
menis may not be received by the Commission in a
timely manner, even though they were sent on time
by the candidate or committee. The delay in transmit-
tal between two offices sometimes leads the Commis-
sion to believe that candidates and commitiees are
not in compliance. A single point of entry would
eliminate this confusion.




Finally, a single point of entry would enhance
disclosure. Often the public and FEC staff have
difficulty deciphering information from reports filed
with the Clerk of the House and the Secretary of the
Senate because these reports have been photocop-
ied several times. A single point of entry would reduce
the number of times a report had to be photocopied,
thereby rendering it more legible and ensuring the
placement of more accurate information on the public
record.

If the Commission received all documents, it would
transmit on a daily basis file copies to the Secretary
and the Clerk, as appropriate. The Commission notes
that the report of the Institute of Politics of the John F.
Kennedy School of Government at Harvard Univer-
sity, An Analysis of the impact of the Federal Election
Campaign Act, 1972-78, prepared for the House
Administration Committee, recommends that all
reports be filed directly with the Commission {Commit-
tee Print, 96th Cong., 1st Sess., at 122 (1979).

Public Disclosure at State Level
Section: 2 U.S.C. §439

Recommendation: Congress should consider relieving
both political committees (other than candidate
committees) and state election offices of the burdens
inherent in the current requirement that political
committees file copies of their reports with the Secre-
taries of State. One way this could be accomplished is
by providing a system whereby the Secretary of State
{or equivalent state officer) would tie into the Federal
Election Commission’s computerized disclosure data
base.

Explanation: At the present time, multicandidate
political committees are required o file copies of their
reports (or portions thereof) with the Secretary of
State in each of the states in which they support a
candidate. State election offices carry a burden for
storing and maintaining files of these reporis. At the
same time, political committees are burdened with the
responsibility of making multiple copies of their reports
and mailing them to the Secretaries of State.
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With advances in computer technology, it is now
possible to facilitate disclosure at the state level
without requiring duplicate filing. Instead, state
election offices would tie into the FEC’s computer
data base. The local press and public could access
reporis of local political committees through a com-
puter hookup housed in their state election offices. All
parties would benefit: political committees would no
longer have to file duplicate reports with state offices;
state offices would no longer have to provide storage
and maintain files; and the FEC could maximize the
cost effectiveness of its existing data base and
computer system.

Such a system has already been tested in a pilot
program and proven inexpensive and effective.
Initially, we would propose that candidate committees
and in-state party committees continue to file their
reports both in Washington, D.C., and in their home
states, in response to the high local demand for this
information. Later, perhaps with improvements in
information technology, the computerized system
couid embrace these committees as well.

State Filing for Presidential Candidate
Committees
Section: 2 U.S.C. §439

Recommendation: Congress should consider clarify-
ing the state filing provisions for Presidential candi-
date committees to specify which particular parts of
the reports filed by such committees with the FEC
should also be filed with states in which the commit-
tees make expenditures. Consideration shouid be
given to both the benefits and the costs of state
disclosure.

Explanation: Both states and committees have
inquired about the specific requirements for Presiden-
tial candidate committees when fifing reports with the
states. The statute requires that a copy of the FEC
reports shall be filed with all states in which a Presi-
dential candidate committee makes expenditures. The
question has arisen as to whether the full report
should be filed with the state, or only those portions
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that disclose financial transactions in the state where
the report is filed.

The Commission has considered two alternative
solutions. The first alternative is to have Presidential
candidate committees file, with each state in which
they have made expenditures, a copy of the entire
report filed with the FEC. This alternative enables
local citizens to examine complete reports filed by
candidates campaigning in a state. It also avoids
reporting dilemmas for candidates whose expendi-
fures in one state might influence a primary election in
another.

The second alternative is to require that reports
filed with the states contain all summary pages and
only those receipts and disbursements schedules that
show transactions pertaining to the state in which a
report is filed. This alternative would reduce filing and
storage burdens on Presidential candidate commit-
tees and states. It would also make state filing re-
quirements for Presidential candidate committees
similar to those for unauthorized political committees.
Under this approach, any person still interested in
obtaining copies of a full report could do so by con-
facting the Public Disclosure Division of the FEC.

Registration and Reporting

False Contributor Information
Section: 2 U.5.C. §434

Recommendation: Congress may wish to amend the
Act to make it unlawful to knowingly provide false
contributor information to a political committee.

Explanation: Under 2 U.S.C. §434, political commit-
tees are required to report certain information about
their contributors to the Commission for public disclo-
sure. Political committees usually must depend upon
their contributors to provide truthful information for
reporting to the Commission, yet no provision of the
Act makes it unlawful for contributors to provide faise
information to the political committee. A statutory
change would protect political committees that
attempt to disclose campaign information accurately.

Insolvency of Political Committees
Section: 2 U.S.C. §433(d)

Recommendation: The Commission requests that
Congress clarify its intention as to whether the
Commission has a role in the determination of insol-
vency and liquidation of insolvent political committees.
2 U.8.C. §433(d) was amended in 1980 to read:
“Nothing in this subsection may be construed fo
eliminate or limit the authority of the Commission to
establish procedures for—(A) the determination of
insolvency with respect to any political committee; (B)
the orderly liquidation of an insolvent political commit-
tee, and the orderly application of its assets for the
reduction of outstanding debts; and (C) the termina-
tion of an insolvent political committee after such
liquidation and application of assets.” The phrasing of
this provision {“Nothing...may be construed to...limit")
suggests that the Commission has such authority in
some other provision of the Act, but the Act contains
na such provision. If Congress intended the Commis-
sion fo have a role in determining the insolvency of
political committees and the liquidation of their assets,
Congress should clarify the nature and scope of this
authority.

Explanation: Under 2 U.5.C. §433(d)(1), a political
committee may terminate only when it certifies in
writing that it will no longer receive any contributions
or make any disbursements and that the committee
has no outstanding debts or obligations. The Act's
1979 Amendments added a provision to the law
(2 U.S.C. §433(d)(2)) possibly permitting the Commis-
sion to establish procedures for determining insol-
vency with respect to political committees, as well as
the orderly liquidation and termination of insolvent
committees. In 1980, the Commission promulgated
the “adminisirative termination” regulations at 11 CFR
102.4 after enactment of the 1979 Amendments, in
response to 2 U.S.C. §433(d)(2). However, these
procedures do not concern liquidation or application
of assets of insolvent political committees.

Prior to 1980, the Commission adopted “Debt
Settlement Procedures” under which the Commission
reviews proposed debt settlements in order to deter-




mine whether the settlement will result in a potential
violation of the Act. If it does not appear that such a
violation will occur, the Commission permits the
committee 1o cease reporting that debt once the
settlement and payment are reported. The Commis-
sion believes this authority derives from 2 U.8.C.
§434 and from its authority to correct and prevent
violations of the Act, but it does not appear as a grant
of authority beyond a review of the specific debt
settlement request, to order application of committee
assets.

it has been suggested that review by the Commis-
sion of the settlement of debts owed by political
commiitees at less than face value may lead to the
circumvention of the limitations on contributions
specified by 2 U.S.C. §§441a and 441b. The amounts
involved are frequently substantial, and the creditors
are often corporate entities. Concern has also been
expressed regarding the possibility that committees
could incur further debis after settling some, or that a
committee could pay off one creditor at less than the
dollar value owed and subsequently raise additional
funds to pay off a “friendly” creditor at full value.

When clarifying the nature and scope of the
Commission’s authority to determine the insolvency of
political committees, Congress should consider the
impact on the Commission’s operations. An expanded
role in this area might increase the Commission’s
workload, thus requiring additional staff and funds.

Waiver Authority
Section: 2 J.5.C. §434

Recommendation: Congress should give the Commis-
sion authority to grant general waivers or exemptions
from the reporting requirements of the Act for classifi-
cations and categories of political committees.

Explanation: In cases where reporting requirements
are excessive or unnecessary, it would be helpful if
the Commission had authority to suspend the report-
ing requirements of the Act. For example, the Com-
mission has encountered several problems relating to
the reporting requirements of authorized commitiees
whose respective candidates were not on the election
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ballot. The Commission had to consider whether the
election-year reporting requirements were fully
applicable to candidate committees operating under
one of the following circumstances:

+ The candidate withdraws from nomination prior to
having his or her name placed on the ballot.

* The candidate loses the primary and therefore is
not on the general election ballot.

» The candidate is unchalienged and his or her
name does not appear on the election ballot.

Moreover, a Presidential primary candidate who
has triggered the $100,000 threshold but who is no
longer actively seeking nomination should be able to
reduce reporting from a monthly to a quarterly sched-
ule.

In some instances, the reporting problems reflect
the unique features of certain state election proce-
dures. A waiver authority would enable the Commis-
sion to respond flexibly and fairly in these situations.

In the 1979 Amendments to the Act, Congress
repealed 2 U.S.C. §436, which had provided the
Commission with a limited waiver authority. There
remains, however, a need for a waiver authority. It
would enable the Commission to reduce needlessiy
burdensome disclosure requirements.

Campaign-Cycle Reporting
Section: 2 1).S.C. §434

Recommendation: Congress should revise the law to

require authorized candidate committees to report on

a campaign-to-date basis, rather than a calendar year
cycle, as is now required.

Explanation: Under the current law, a reporter or
researcher must compile the total figures from several
year-end reports in order to determine the true costs
of a committee. In the case of Senate campaigns,
which may extend over a six-year period, this change
would be particutarly helpful.
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Monthly Reporting for Congressional Candidates
Section: 2 U.8.C. §434(a)(2)

Recommendation: The principal campaign committee
of a Congressional candidate should have the option
of filing monthly reports in lieu of quarterly reports.

Explanation: Political committees, other than principal
campaign committees, may choose under the Act to
file either monthly or quarterly reports during an
election year. Committees choose the monthly option
when they have a high volume of activity. Under those
circumstances, accounting and reporting are easier
on a monthly basis because fewer transactions have
taken place during that time. Consequently, the
committee’s reports will be more accurate.

Principal campaign committees can also have a
large volume of receipts and expenditures. This is
particularly true with Senatorial campaigns. These
committees should be able to choose a more frequent
filing schedule so that their reporting covers less
activity and is easier to do.

Monthly Reports
Section: 2 U.S.C. §434(a)}{3)(B) and (4){B)

Recommendation. Congress should change the
reporting deadline for monthly filers from the twentieth
to the fifteenth of the month.

Explanation: Committees filing monthly reporis are
now required to file reports disclosing each month’s
activity by the twentieth day of the following month.
Particularly in the fast-paced Presidential primary
period, this 20-day lag does not meet the public’s
need for timely disclosure. In light of the increased
use of computerized recordkeeping by political
commitiees, imposing a monthly filing deadline of the
fifteenth of the month would not be unduly burden-
some and would ensure timely disclosure of crucial
financial data.

Reporting Payments to Persons Providing Goods
and Services
Section: 2 U.S.C. §434(b)(5)(A), (6)(A) and (6)(B)

Recommendation: The current statute requires
reporting “the name and address of each...person to
whom an expenditure in an aggregate amount or
value in excess of $200 within the calendar year is
made by the reporting committee to meet a candidate
or commitiee operating expense, together with the
date, amount, and purpose of such operating expen-
diture.” Congress should clarify whether this is meant,
in all instances, to require reporting committees o
disclose only the payments made by the committee or
whether, in some instances, 1) the reporting commit-
tees must require initial payees to report, to the
committees, their paymentis io secondary payees, and
2) the reporting committees, in turn, must maintain
this information and disclose it to the public by
amending their reports through memo entries.

Explanation: The Commission has encountered on
several occasions the question of just how detailed a
committee’s reporting of disbursements must be. See,
e.g., Advisory Opinion 1983-25, 1 Fed. Election
Camp. Fin. Guide (CCHY), para. 5742 (Dec. 22, 1983)
(Presidential candidate’s committee not required to
disclose the names, addresses, dates or amounts of
payments made by a general media consultant
retained by the committee); Advisory Opinion 1984-8,
1 Fed. Election Camp. Fin. Guide (CCH), para. 5756
(Apr. 20, 1984) (House candidate’s committee only
required to itemize payments made to the candidate
for travel and subsistence, not the payments made by
the candidate to the actual providers of services);
Financial Control and Compliance Manual for General
Election Candidates Receiving Public Financing,
Federal Election Commission, pp. IV 39-44 (1984)
(Distinguishing commitiee advances or reimburse-
ments to campaign staff for travel and subsistence
from other advances or reimbursements to such staff
and requiring itemization of payments made by
campaign staff only as 1o the latier). Congressional
intent in the area is not expressly stated, and the
Commission believes that statutory clarification would




be beneficial. in the area of Presidential public
financing, where the Commission is responsible for
monitoring whether candidate disbursements are for
qualified campaign expenses (see 26 U.S.C.
§§9004{c) and 9038(b}(2)}, guidance would be
particularly useful.

Verifying Multicandidate Committee Status
Section: 2 U.8.C. §§438(a)(6)(C), 441a(a)(2) and
(@4)

Recommendation: Congress shouid consider modify-
ing those provisions of the Act relating to
multicandidate committees in order to reduce the
problems encountered by contributor committees in
reporting their multicandidate committee status, and
by candidate committees and the Commission in
verifying the multicandidate committee status of
contributor committees. In this regard, Congress
might consider requiring political committees to notify
the Commission once they have satisfied the three
criteria for becoming a multicandidate committee,
namely, once a political committee has been regis-
tered for not less than 6 months, has received contri-
butions from more than 50 persons and has contrib-
uted to at least 5 candidates for federal office.

Explanation: Under the current statute, political
committees may not contribute more than $1,000 to
each candidate, per election, until they qualify as a
multicandidate committee, at which point they may
contribute up to $5,000 per candidate, per election.
To qualify for this special status, a committee must
meet three standards:

» Support 5 or more federal candidates;

« Receive contributions from more than 50 contribu-
tors; and

+ Have been registered as a political committee for
at least 6 months.

The Commission is statutorily responsible for
maintaining an index of commitiees that have guali-
fied as multicandidate committees. The index enables
recipient candidate committees to determine whether
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a given contributor has in fact qualified as a
multicandidate committee and therefore is entitled to
contribute up to the higher limit. The Commission’s
Multicandidate Index, however, is not current because
it depends upon information filed periodically by
political committees. Committees inform the Commis-
sion that they have qualified as multicandidate
committees by checking the appropriate box on their
regularly scheduled report. If, however, they qualify
shortly after they have filed their report, several
months may elapse before they disclose their new
status on the next report. With semiannual reporting
in a nonelection year, for example, a committee may
become a multicandidate committee in August, but
the Commission’s Index will not reveal this until after
the January 31 report has been filed, coded and
entered into the Commission’s computer,

Because candidate committees cannot totally rely
on the Commission’s Multicandidate Index for current
information, they sometimes ask the contributing
committee directly whether the committee is a
multicandidate committee.

Contributing commitiees, however, are not always
clear as to what it means to be a multicandidate
committee. Some commitiees erroneously believe
that they qualify as a multicandidate commiitee
merely because they have contributed to more than
one federal candidate. They are not aware that they
must have contributed to 5 or more federal candidates
and also have more than 50 contributors and have
been registered for at least 8 months.

Agency Funding

Statutory Gift Acceptance Authority
Section: 2 1.8.C. §437¢

Recommendation: Congress should give the Commis-
sion authority to accept funds and services from
private sources to enable the Commission to provide
guidance and conduct research on election adminis-
tration and campaign finance issues.

Explanation. The Commission has been very re-
stricted in the sources of private funds it may accept
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to finance topical research, studies, and joint projects
with other entities because it does not have statutory
gift acceptance authority. In view of the Commission’s
expanding role in this area, Congress should consider
amending the Act to provide the Commission with
authority to accept gifts from private sources. Permit-
ting the Commission to obtain funding from a broader
range of private organizations would allow the Com-
mission {0 have more conirol in structuring and
conducting these activities and avoid the expenditure
of government funds for these activities. If this pro-
posal were adopted, however, the Commission would
not accept funds from organizations that are regulated
by or have financial relations with the Commission.

Budget Reimbursement Fund (revised 1990)
Section: 2 U.S.C. §438

Recommendation: The Commission recommends that
Congress establish a reimbursement account for the
Commission so that expenses incurred in preparing
copies of documents, publications and computer
tapes sold to the public are recovered by the Commis-
sion. Similarly, costs awarded to the Commission in
litigation (e.g., printing, but not civil penaities) and
payments for Commission expenses incurred in
responding io Freedom of Information Act requests
should be payable to the reimbursement fund. The
Commission should be able to use such reimburse-
ments to cover its costs for these services, without
fiscal year limitation, and without a reduction in the
Commission’s appropriation.

Explanation: At the present time, copies of reports,
microfilm, and computer tapes are sold 1o the public
at the Commission’s cost. However, instead of the
funds being used to reimburse the Commission for its
expenses in producing the materials, they are cred-
ited to the U.S. Treasury. The effect on the Commis-
sion of selling materials is thus the same as if the
materials had been given away. The Commission
absorbs the entire cost. In FY 1989, in return for
services and materials it offered the public, the FEC
collected and transferred $113,466 in miscellaneous
receipts to the Treasury. During the first three months

of FY 1990, $25,703 was transferred to the Treasury.
Establishment of a reimbursement fund, into which
fees for such materials would be paid, would permit
this money to be applied to further dissemination of
information. Note, however, that a reimbursement
fund would not be applied 1o the distribution of FEC
informational materials to candidates and registered
political committees. They would continue to receive
free publications that help them comply with the
federal election laws.

There should be no restriction on the use of
reimbursed funds in a particular year to avoid the
possibility of having funds lapse.

Miscellaneous

Draft Committees
Section: 2 U.S.C. §§431(8)(A)(i) and (9)(A)(i),
441a(a){(1) and 441b(b)

Recommendation: Congress should consider the
following amendments to the Act in order to prevent a
proliferation of “draft” committees and to reaffirm
Congressional intent that draft committees are
“political committees” subject to the Act’s provisions.

1. Bring Funds Raised and Spent for Undeclared but
Clearly Identified Candidates Within the Act’s
Purview. Section 431(8)(A){i) should be amended
to include in the definition of “contribution” funds
contributed by persons “for the purpose of influ-
encing a clearly identified individual to seek
nomination for election or election to Federal
office....” Section 431(8)(A){i) should be similarly
amended fo include within the definition of
“expenditure” funds expended by persons on
behalf of such “a clearly identified individual.”

2. Restrict Corporate and Labor Organization
Support for Undeclared but Clearly Identified
Candidates. Section 441b(b) should be revised to
expressly state that corporations, labor organiza-
tions and national banks are prohibited from
making contributions or expenditures “for the




purpose of influencing a clearly identified indi-
vidual to seek nomination for election or elec-
tion...” to federal office.

3. Limit Contributions to Draft Committees. The law
should include explicit language stating that no
person shall make contributions to any committee
(including a draft committee) established to
influence the nomination or election of a clearly
identified individual for any federal office which,
in the aggregate, exceed that person’s contribu-
tion limit, per candidate, per election.

Explanation: These proposed amendments were
prompted by the decisions of the U.S. Court of
Appeals for the District of Columbia Circuit in FEC v.
Machinists Non-Partisan Political League and FEC v.
Citizens for Democratic Alternatives in 1980 and the
U.S. Court of Appeals for the Eleventh Circuit in FEC
v. Florida for Kennedy Commiftee. The District of
Columbia Circuit held that the Act, as amended in
1979, regulated only the reporting requirements of
draft committees. The Commission sought review of
this decision by the Supreme Court, but the Court
declined to hear the case. Similarly, the Eleventh
Circuit found that “committees organized to ‘draft’ a
person for federal office” are not “political committees”
within the Commission’s investigative authority. The
Commission believes that the appeals court rulings
create a serious imbalance in the election law and the
political process because a nonauthorized group
organized to support someone who has not yet
become a candidate may operate completely outside
the strictures of the Federal Election Campaign Act.
However, any group organized to support someone
who has in fact become a candidate is subject to the
Act’s registration and reporting requirements and
contribution limitations. Therefore, the potential exists
for funneling large aggregations of money, both
corporate and private, into the federal electoral
process through unlimited contributions made to
nonauthorized draft committees that support a person
who has not yet become a candidate. These recom-
mendations seek to avert that possibility.
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Honoraria
Section: 2 U.S.C. §§431(8)(B)(xiv) and 441i

Recommendation: The Commission offers two
suggestions concerning honoraria:

1. Section 441i should be placed under the Ethics in
Government Act.

2. As technical amendments, Sections 441i(c) and
(d), which pertain to the annual limit on receiving
honoraria (now repealed), should be repealed.
Additionally, 2 U.S.C. §431(8)(B)(xiv), which
refers to the definition of honorarium in Section
441i, should be modified to contain the definition
itself.

Explanation: In the Ethics Reform Act of 1989,
Congress prohibited the receipt of honoraria by
Members of the House of Representatives and
officers and employees of the federal government. To
conform with this new prohibition, Section 441i was
amended to apply only to Senators and officers and
employees of the United States Senate. However,
Congress had previously eliminated the $25,000
annual limit on the amount of honoraria that could be
accepted, but it did not take out two sections, which
only apply to the $25,000 limit. This clarification would
eliminate confusion and thereby help the Commission
in its administration of the Act.



Commissioners

Lee Ann Elliott, Chairman

April 30, 1993

President Reagan reappointed Mrs. Elliott to her
second term as Commissioner in 1987. Before her
first appointment in 1981, Chairman Elliott was vice
president of a political consulting firm in Washington,
D.C., Bishop, Bryant & Associates, Inc. She spent
several years as associate executive director of the
American Medical Political Action Committee, having
previously served as assistant director. Chairman
Elliott was also on the board of directors of the
American Association of Political Consultants and on
the board of the Chicago Area Public Affairs Group, of
which she is a past president. She was also a mem-
ber of the Public Affairs Committee of the U.S.
Chamber of Commerce. In 1979, she received the
Award for Excellence in Serving Corporate Public
Affairs from the National Association of Manufactur-
ers.

A native of St. Louis, Chairman Elliott graduated
from the University of lllinois. She also completed
Northwestern University’s Medical Association
Management Executive Program and is a Certified
Association Executive. She also served as Commis-
sion Chairman in 1984.

John Warren McGarry, Vice Chairman
April 30, 1995
First appointed to the Commission in 1978, Mr.
McGarry was reappointed in 1983 and 1989, serving
as FEC Chairman in 1981 and 1985. Before his 1978
Commission appointment, Mr. McGarry served as
special counsel on elections to the House Administra-
tion Committee. He previously combined private law
practice with service as chief counsel to the House
Special Committee to Investigate Campaign Expendi-
tures, a special committee established by Congress
every election year through 1972. Before his work
with Congress, Mr. McGarry was the Massachusetts
assistant attorney general.

After graduating cum laude from Holy Cross
College, Mr. McGarry did graduate work at Boston
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University and earned a J.D. degree from
Georgetown University Law School.

Joan D. Aikens

April 30, 1995

One of the original members of the Commission, Mrs.
Aikens was first appointed in 1975. Following the
reconstitution of the FEC that resulted from the
Supreme Court's Buckley v. Valeo decision, President
Ford reappointed her to a five-year term. In 1981,
President Reagan named Mrs. Aikens to complete a
term left open because of a resignation and, in 1983,
once again reappointed her to a full six-year term.
Most recently, Mrs. Aikens was reappointed by
President Bush in 1990. She served as FEC Chair-
man in 1978 and 1986.

Before her 1975 appointment, Mrs. Aikens was an
executive with Lew Hodges Communications, a public
relations firm in Valley Forge, Pennsylvania. She was
also a member of the Pennsylvania Republican State
Committee, president of the Pennsylvania Council of
Republican Women and on the board of directors of
the National Federation of Republican Women. A
native of Delaware County, Pennsylvania, Mrs.
Aikens has been active in a variety of volunteer
organizations and is currently a member of the
Commonwealth Board of the Medical College of
Pennsylvania. She is also a member of the board of
directors of Ursinus College, where she received her
B.A. degree and an honorary Doctor of Law degree.

Thomas J. Josefiak

April 30, 1991

Mr. Josefiak was appointed to the Commission in
1985 and was the 1988 FEC Chairman. He previously
served at the Commission as Special Deputy to the
Secretary of the Senate. Before assuming that post in
1981, he was legal counsel to the National Repubi-
can Congressional Committee. His past experience
also includes positions held at the U.S. House of
Representatives. He was minority special counsel for
federal election law to the Committee on House
Administration and served as legislative assistant to
the late Congressman Silvio O. Conte.
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A native of Massachusetts, Mr. Josefiak graduated
from Fairfield University, Connecticut, and holds a
J.D. degree from the Georgetown University Law
Center.

Danny L. McDonald

April 30, 1993

Now serving his second term as Commissioner, Mr.
McDonald was first appointed to the Commission in
1981 and was reappointed in 1887. Before his original
appointment, he managed 10 regulatory divisions as
the general administrator of the Oklahoma Corpora-
tion Commission. He had previously served as
secretary of the Tulsa County Election Board and as
chief clerk of the board. He was also a member of the
Advisory Panel to the FEC’s National Clearinghouse
on Election Administration.

A native of Sand Springs, Oklahoma, Mr.
McDonald graduated from Oklahoma State University
and attended the John F. Kennedy School of Govern-
ment at Harvard University. He served as FEC
Chairman in 1983 and 1989.

Scott E. Thomas

Aprit 30, 1991

Mr. Thomas was appointed to the Commission in
1986 and was the 1987 Chairman. He previously
served as executive assistant to former Commissioner
Thomas E. Harris and succeeded him as Commis-
sioner. Joining the FEC as a legal intern in 1975, Mr.
Thomas eventually became the Assistant General
Counsel for Enforcement.

A Wyoming native, Mr. Thomas graduated from
Stanford University and holds a J.D. degree from
Georgetown University Law Center. He is 2 member
of the bars for the District of Columbia, the U.S. Court
of Appeals for the Ninth Circuit and the U.S. Supreme
Court.

Ex Officio Commissioners

Donnald K. Anderson

Mr. Anderson was appointed Clerk of the House of
Representatives in 1987. Before his appointment, he
was Majority Floor Manager under Speakers Carl

Albert and Thomas P. O’Neill, Jr. A native of Califor-
nia, he began his career as a page in the 86th Con-
gress. He was appointed assistant enrolling clerk and
clerk in the Finance Office by Representative Hale
Boggs. Speaker John W. McCormack fater appointed
him assistant manager of the Demgcratic Cloakroom.

Douglas Patton, attorney and Special Deputy to the
Clerk of the House, continues to represent Mr.
Anderson at the Commission.

Walter J. Stewart
Mr. Stewart was appointed Secretary of the Senate in
1987. He was previously employed by Sonat, Inc., as
vice president of government affairs. Before that, he
served as Secretary for the Minority of the U.S.
Senate and as executive director of the Senate
Steering Committee. Other Senate offices held by Mr.
Stewart include: counsel to the Senate Appropriations
Committee; director of legislative affairs for the
Majority Whip; administrative assistant to the Majority
Leader for Senate Operations; and chief of staff for
Senatorial and Presidential delegations traveling to
China, Russia and the Middle East. A natlive of
Georgia, Mr. Stewart graduated from George Wash-
ington University and received an LL.B. from Ameri-
can University. He is a member of the District of
Columbia Bar. ,

David G. Gartner, attorney and Special Deputy to
the Secretary of the Senate, continues to represent
Mr. Stewart at the Commission.

Statutory Officers

John C. Surina, Staff Director

Before joining the Commission in 1983, Mr. Surina
was assistant managing director of the Interstate
Commerce Commission, where he was detailed to the
“Reform 88” program at the Office of Management
and Budget. In that role, he worked on projects to
reform administrative management within the federal
government. He was also an expert-consultant to the
Office of Control and Operations, EOP-Cost of Living
Council-Pay Board and on the technical staff of the
Computer Sciences Corporation. During his Army
service, Mr. Surina was executive officer of the




Special Security Office, where he supported senior
U.S. delegates to NATO's civil headquarters in
Brussels. At its 1990 annual conference, the Council
on Government and Ethics Laws (COGEL) elected
Mr. Surina to be its 1991 chairman.

A native of Alexandria, Virginia, Mr. Surina holds a
degree in Foreign Service from Georgetown Univer-
sity. He also attended East Carolina University and
American University.

Lawrence M. Noble, General Counsel

Mr. Noble became General Counsel in 1987, after
serving as Acting General Counsel. He joined the
Commission in 1977, becoming the Deputy General
Counsel in 1983. He previously served as Assistant
General Counsel for Litigation and as a litigation
attorney. Before his FEC service, he was an attorney
with the Aviation Consumers Action Project.

A native of New York, Mr. Noble holds a degree in
Political Science from Syracuse University and a J.D.
degree from the National Law Center at George
Washington University. He is a member of the bars for
the U.S. Supreme Court, the U.S. Court of Appeals
for the D.C. Circuit and the District of Columbia. He is
also a member of the American and District of Colum-
bia Bar Associations.

Lynne McFarland, Inspector General
Ms. McFarland became the FEC’s first permanent
Inspector General in February 1990. She came to the
Commission in 1978, first as a reports analyst and
then as a program analyst in the Office of Planning
and Management.

A Maryland native, Ms. McFarland holds a sociol-
ogy degree from Frostburg State College.
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January
1—Chairman Lee Ann Elliott and Vice Chair-
man John Warren McGarry begin one-year
terms as officers.

17—FEC conducts election law conference in
Washington, D.C. for corporations, labor
organizations and trade associations.

—FEC reports decrease in PAC registrations
in 1989.

24—In Common Cause v. FEC (89-0524),
district court finds FEC’s partial dismissal of
Common Cause complaint against NRSC
arbitrary, capricious and contrary io law,
and remands maiter to FEC.

—In FEC v. Life Amendment PAC, Inc.,
district court orders PAC to pay $125,000 in
civil penalties for recordkeeping and
reporting violations.

25—FEC releases final audit report on 1988
Hart campaign.

—FEC approves voluntary standards for
voting systems.

31—1989 year-end report due.

February
1—FEC publishes revised Party Guide.

2—FEC releases campaign finance figures on
1989 Special Elections.

6—FEC releases party finance statistics.
9—FEC appoints Inspector General.

12— FEC notifies Congress, the President and
the Secretary of the Treasury that the
Presidential Election Campaign Fund will
likely be insufficient to finance the 1992
campaigns.

20—FEC releases final audit report on Quayle
for Vice President - 1988.

21—FEC testifies at budget hearings before
Senate Appropriations Subcommittee on
Treasury, Postal Service and General
Government.
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26—FEC releases 1990 Senate candidate
spending figures.
28--FEC releases PAC finance statistics.

March
1—FEC releases final audit report on Bentsen
for Vice President - '88.

8—FEC conducts regional conference in
Scotisdale, AZ for candidates, campaign
workers and PACs.

16—Chairman Lee Ann Elliott leads delegation
of American election officials on 10-day visit
to Soviet Union.

20—New York special elections to fill two vacant
House seats.

21—FEC submits legislative recommendations
o Congress and President.

27—Supreme Court upholds Michigan law
prohibiting independent expenditures by
corporations (Austin v. Michigan Chamber
of Commerce).

30—FEC conducts conference in Washington,
D.C. for candidates.

April
4—FEC publishes Notice of Proposed Rule-
making on computerized magnetic media
for Presidential audiis.

11— Effective date for revised regulation govern-
ing election-related activity by foreign
nationals.

15——Quarterly report due.
16—FEC releases statistical report on home-

state and out-of-state contributions to
Senate candidates.

17—In FEC v. New York State Conservative
Party State Committee/1984 Victory Fund,
district court finds defendant made exces-
sive contributions.



62

26—FEC adopts new procedures for informal
investigation.

May
1—Clearinghouse publishes four-volume
series, Ballot Access.
4—President Bush signs amendments to
Ethics Reform Act of 1989, which include
honoraria restrictions.
8—Commission releases 15-month Congres-
sional election figures.
10— FEC testifies at budget hearings before
Senate Rules Committee.
— District court finds Working Names, Inc. in
contempt for failing to pay civil penalties.
18— District court orders Friends of |saiah
Fletcher and treasurer to pay civil penalties.
21—In Gofand v. U.S. and FEC, court of ap-
peals affirms district court’s dismissal of
constitutional challenges 1o Federal Elec-
tion Campaign Act.
23—FEC releases final audit report on
LaRouche Democratic Campaign.
25—FEC releases statistics on finances of
political parties.
27—FEC releases statistics on PAC contribu-
tions to Congressional campaigns.
31—Clearinghouse publishes Election Case
Law 89.

June
1—FEC publishes Annual Report 1989.
5—-New Jersey special primary election for
vacant 1st Congressional District seat.
18—FEC sends revised allocation regulations to
Congress. :
19—In Common Cause v. FEC (89-5231), court
of appeals reverses district court decision
and holds that FEC failed to adequately
analyze affiliation issue and remands to

district court with instructions to return to
FEC for reconsideration.

22—FEC sends revised debt settlement regula-

tions to Congress.
—FEC sends revised rules on computer

formats for Presidential audits to Congress.

28—FEC initiates foreign national rulemaking.

29—In Faucher and Maine Right to Life Commit-
tee, Inc. v. FEC, district court finds FEC
regulation on corporate voter guides invalid
to the extent that it restricts “issue advoca-
Cy.”

July

10—In FEC v. AFSCME-PQ), district court rules
that the PAC violated election law by failing
to report in-kind contributions in timely
fashion.

11—FEC asks Treasury to write rules to handle
shortfall in Presidential Election Campaign
Fund.

15—Quarterly report due.
25-FEC releases mid-year PAC count.

August
5—FEC releases statistics on 18-month

candidate spending.

15— District court finds Mark R. Weinberg in
contempt for failing to pay civil penaities.

16—FEC releases 18-month party spending
figures.

22—FEC publishes Notice of Proposed Rule-
making on foreign nationals.
—FEC publishes Notice of Proposed Rule-
making on Presidential Conventions.
27—In Democratic Senatorial Campaign Com-
mittee v. FEC, district court rules that FEC
did not act contrary to law in dismissing part
of a complaint filed by DSCC.

31—FEC releases statistics on PAC contribu-
tions to Congressional candidates.




September
4—FEC releases final audit report on Louisi-
ana Host Committee 1988, Inc.
5—District court finds John A. Dramesi for
Congress Committee in contempt for failing
to pay civil penalties.
22—Hawaii special primary to fill vacant Senate
seat.
- Hawaii special election to fill 2nd Congres-
sional District seat.
28—FEC releases final audit report on Atlanta
'88 Committee, Inc.

October
1—FEC publishes Selected Court Case
Abstracts.

3--Effective date of Debt Settlement rules and
Magnetic Media rules.

- FEC announces Allocation rules effective
January 1, 1991.

—FEC publishes request for comments on
nonprofit corporation (MCFL) rulemaking.

—LaRouche committee makes oral presenta-
tion contesting FEC audit report.

15—Quarterly report due.

30—FEC holds hearings on proposed foreign
national rules.

November
1—FEC releases statistics on party spending.

—Clearinghouse publishes Contested Elec-
tions and Recounts.

—FEC publishes Record Supplement on
Allocation rules.

2—Soviet delegation visits FEC.

—Commission releases statistics on incum-
bent spending.

6--General election.

—Hawalii special election to fill vacant Senate
seat.
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13—In Common Cause v. FEC (90-5317), court
of appeals upholds district court’s denial of
National Republican Senatorial Commit-
tee’s motion to intervene.

December
4-6—FEC conducts allocation workshops in
Seattle and Los Angeles.

13—Treasury publishes Notice of Proposed
Rulemaking on rules to handle shortfall in
Presidential Election Campaign Fund.

18—Commission elects John Warren McGarry
as 1991 Chairman and Joan D. Aikens as
1991 Vice Chairman.
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The Commissioners

Lee Ann Elliott, Chairman’

John Warren McGarry, Vice Chairman?
Joan D. Aikens, Commissioner
Thomas J. Josefiak, Commissioner
Danny L. McDonald, Commissioner
Scott E. Thomas, Commissioner

Walter J. Stewart, Ex Officio/Senate
Donnald K. Anderson, Ex Officio/House

General Counsel

Staff Director

Public Financing®
and Ethics

Policy* -

Enforcement e

Litigation -
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Deputy Staff Director
for Management

Administration

Data Systems
Development

Planning and
Management

Inspector General

. Commission

Audit Secretary

Clearinghouse | Congressional
9 Affairs
Information Personnel
Services Labor/Management

Public Disclosure e Press Office

! John Warren McGarry was elected 1991 Chairman.
2 Joan D. Aikens was elected 1991 Vice Chairman.

Reports
Analysis

% public financing covers presidential campaign funding laws and special projects in the Office of the General Counsel.
4 Policy covers regulations, advisory opinions, legal review and administrative law.




This appendix briefly describes the offices within the
Commission, located at 999 E Street, NW, Washing-
ton, D.C. 20463. The offices are listed alphabetically,
with local telephone numbers given for offices that
provide services to the public. Commission offices
can also be reached toll-free on 800-424-9530 and
locally on 202-376-5140.

Administration

The Administration Division is the Commission’s
“housekeeping” unit and is responsible for accounting,
procurement and contracting, space management,
payroll, travel and supplies. in addition, several
support functions are centralized in the office such as
printing, document reproduction and mail services.
The division also handles records management,
inventory control and building security and mainte-
nance.

Audit
Many of the Audit Division’s responsibilities concern
the Presidential public funding program. The division
evaluates the matching fund submissions of Presiden-
tial primary candidates and determines the amount of
contributions that may be matched with federal funds.
As required by law, the division audits all public
funding recipients.

in addition, the division audits those commitiees
which, according to FEC determinations, have not
met the threshold requirements for substantial compli-
ance with the law. Audit Division resources are also
used in the Commission’s investigations of com-
plaints.

Clearinghouse

The National Clearinghouse on Election Administra-
tion, located on the seventh floor, assists state and
local election officials by responding to inquiries,
publishing research and conducting workshops on all
matters related to election administration. Additionally,
the Clearinghouse answers questions from the public
and briefs foreign delegations on the U.S. election
process. Local phone: 376-5670.
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Commission Secretary

The Secretary to the Commission handles all adminis-
trative matters relating to Commission meetings,
including agenda documents, Sunshine Act notices,
minutes and certification of Commission votes. The
office also circulates and tracks numerous materials
not related to meetings, and records the Commission-
ers’ tally votes on these matters.

Commissioners

The six Commissioners—three Democrats and three
Republicans—are appointed by the President and
confirmed by the Senate. Two ex officio Commission-
ers, the Secretary of the Senate and the Clerk of the
House of Representatives, are nonvoting members.
They appoint special deputies to represent them at
the Commission.

The six voting Commissioners serve full time and
are responsible for administering and enforcing the
Federal Election Campaign Act. They generally meet
twice a week, once in closed session to discuss
matters that, by law, must remain confidential, and
once in a meeting open to the public. At these meet-
ings, they formulate policy and vote on significant
legal and administrative matters.

Congressional, Legislative and Intergovernmental
Affairs

This office serves as primary liaison with Congress
and Executive Branch agencies. The office is respon-
sible for keeping Members of Congress informed
about Commission decisions and, in turn, for keeping
the agency up 1o date on legislative developments.

Data Systems Development
This division provides computer support for the entire
Commission. Its responsibilities are divided into two
general areas.

in the area of campaign finance disclosure, the
Data Systems Development Division enters into the
FEC data base information from ail reports filed by
political committees and other entities. The division is
also responsible for the computer programs that sort
and organize campaign finance data into indexes.
These indexes permit a detailed analysis of campaign
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finance activity and, additionally, provide a tool for
monitoring contribution lmitations. The division
publishes the Reports on Financial Activity series of
periodic studies on campaign finance and generates
statistics for other publications.

The division also provides internal computer
support for the agency’s automation system (VAX)
and for administrative functions such as management
information, document tracking, personnel and payroil
systems.

General Counsel

The General Counsel directs the agency’s enforce-
ment activities and represents and advises the
Commission in any legal actions brought against it
and serves as the Designated Agency Ethics Official.
The Office of General Counsel handles ali civil
litigation, including several cases that have come
before the Supreme Court. The office also drafts, for
Commission consideration, advisory opinions and
regulations as well as other legal memoranda inter-
preting the federal campaign finance law.

Information Services

In an effort to promote voluntary compliance with the
law, the information Services Division provides
technical assistance to candidates, committees and
others involved in elections. Responding to phone
and written inquiries, members of the staff conduct
research based on the statute, FEC regulations,
advisory opinions and court cases. Staff also direct
workshops on the law and produce guides, pamphlets
and videos on how to comply with the law. Located on
the second floor, the division is open to the public.
Local phone: 376-3120; toll-free phone: 800-424-
9530.

Inspector General

The FEC's Inspector General (IG) has two major
responsibilities: to conduct internal audits and investi-
gations fo detect fraud, waste and abuse within the
agency and to improve the economy and effective-
ness of agency operations. The G files reports
notifying Congress of any serious problems or defi-

ciencies in agency operations and of any corrective
steps taken by the agency.

Law Library

The Commission law library, part of the Office of
General Counsel, is located on the eighth fioor and is
open to the public. The collection includes basic legal
research tools and materials dealing with political
campaign finance, corporate and labor political
activity and campaign finance reform. The library staff
prepares indexes to advisory opinions and Matters
Under Review (MURs} as well as a Campaign Fi-
nance and Federal Election Law Bibiiography, all
available for purchase at the Public Records Office.
Local phone: 376-5312.

Personnel and Labor/Management Relations

This office handles employment, position classifica-
tion, training and employee benefits. It also provides
policy guidance on awards and discipline matters and
administers a comprehensive labor relations program
including contract negotiations and resolution of
disputes before third parties.

Planning and Management

This office develops the Commission’s budget and,
each fiscal year, prepares a management plan
determining the allocation and use of resources
throughout the agency. Planning and Management
monitors adherence to the plan, providing monthly
reports measuring the progress of each division in
achieving the plan’s objectives.

Press Office

Staff of the Press Office are the Commission’s official
media spokespersons. In addition to publicizing
Commission actions and releasing statistics on
campaign finance, they respond to all questions from
representatives of the print and broadcast media.
Located on the first floor, the office aiso handles
requests under the Freedom of Information Act. Local
phone: 376-3155.




Public Records

Staff from the Public Records Office provide informa-
tion on the campaign finance activities of political
committees and candidates involved in federal
elections. Located on the first floor, the office is a
library facility with ample work space and a knowl-
edgeable staff to help researchers locate documents
and computer data. The FEC encourages the public
to review the many resources available, including
committee reports, computer indexes, advisory
opinions and closed MURs. Local phone: 376-3140.

Reports Analysis

Reports analysts assist committee officials in comply-
ing with reporting requirements and conduct detailed
examinations of the campaign finance reports filed by
political committees. If an error, omission or prohibited
activity (e.g., an excessive contribution) is discovered
in the course of reviewing a report, the anaiyst sends
the committee a letter which requests that the commit-
tee either amend its reports or provide further informa-
tion concerning a particular problem. By sending
these letters (RFAls), the Commission seeks to
ensure full disclosure and to encourage the
committee’s voluntary compliance with the law.
Analysts also provide frequent telephone assistance
to committee officials and encourage them to call the
division with reporting questions or compliance
problems. Local phone: 376-2480.

Staff Director and Deputy Staff Director

The Staff Director carries the responsibilities of
appointing staff, with the approval of the Commission,
and implementing Commission policy. The Staff
Director oversees the Commission’s public disclosure
activities, outreach efforts, review of reports and the
audit program, as well as the administration of the
agency.

The Deputy Staff Director has broad responsibility
for assisting in this supervision, particularly in the
areas of budget, administration and computer sys-
tems.
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Appendix 5
Statistics on Commission
Operations
Summary of Disclosure Files
Total Filers Continuing Number of
" . ) Reports . Gross
Filers Terminated Filers Gross Receipts j
e and i Expenditures
Existing in as of as of Statements in 1990 in 1990
1990 12/31/90 12/31/90 in 1990

Presidential Candidate 299 21 278 465 $1,223,717 $2,124,615
Commitiees
Senate Candidate Committees 537 71 466 2,385 $139,864,965 $164,291,484
House Candidate Committees 2,806 432 2,374 14,614 $209,214,786 $215,034,450
Party Committees 502 79 423 3,042 $250,444,011 $268,630,252
Delegate Committees 83 5 78 0 $0 $0
Nonparty Commitiees 4,681 509 4,172 34,254 $194,801,959 $222,377,868
Labor committees 372 26 346 3,074 $44,093,743 $52,707,008
Corporate commitiees 1,965 170 1,795 16,062 $54,379,249 $60,837,208
Membership, trade and other 2,344 313 2,031 15,118 $96,328,967 $108,833,652
committees
Communication Cost Filers 182 0 182 112 $0 $1,414,862
Independent Expenditures by 157 19 138 56 %0 $576,330

Persons Other Than Political
Committees
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Divisional Statistics for Calendar Year 1990

Total Total
Do e e e T
Reports Analysis Division Administrative Division
Dogcuments processed 57,682 Contracting and procurement transactions 1,555
Reports reviewed 34,726 Pieces of outgoing mail processed 255,370
Telephone assistance and meetings 8,456 Publications prepared for print 50
Requests for additional information (RFAIs) 6,450 Pages of photocopying 7.365,458
Second RFAIls 2,222
Data coding and entry of RFAls and Information Services Division
miscellaneous documents 13,912 Telephone inquiries 70,942
Names of candidate committees Information letters 78
published for failure to file reports 33 Distribution of FEC materials 8,386
Compliance matters referred to Office Prior notices (sent to inform filers
of General Counsel or Audit Division 88 of reporting deadlines) 44,278
Other mailings 27,631
Data Systems Development Division Record mailings 171,152
Documents receiving Pass | coding” 55,012 Visitors 107
Documents receiving Pass [l coding® 43,006 Public appearances by Commissioners
Documents receiving Pass | entry 48,509 and staff 230
Documents receiving Pass il entry 42,864 State workshops 3
Transactions receiving Pass Ilf entry Publications 29
« In-house 82,354
- Contract 455,758 Press Office
Press releases 132
Public Records Office Telephone inquiries from press 13,817
Campaign finance material processed Visitors to Press Office 3,783
{total pages} 1,134,974 Freedom of Information Act
Requests for campaign finance reports 8,698 (FOIA) requests 193
Visitors 15,458 Fees for materials requested under FOIA
Total people served 24,156 (transmitted to U.S. Treasury) $24,658
Information telephone calls 20,015
Computer printouts provided 76,833 Clearinghouse on Election Administration
Total income (transmitted to U.S. Treasury) $97,410 Telephone inquiries 2,394
Cumulative total pages of documents Information letters 75
available for review 9,350,695 Visitors 46
Contacts with state slection offices 3,199 State workshops 27
Notices of failure to file with state Publications 8
election offices 309 Project conferences 17
Foreign briefings 64
- |

*Computer coding and entry of campaign finance e
information occur in two phases. In the first phase, Pass |,
summary information is coded and entered into the com-
puter within 48 hours of the Commission’s receipt of the
report. During the second phase, Pass Ili, itemized informa-
tion is coded and entered.
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Audits Completed by Audit Division, 1975-1990

Office of General Counsel
Advisory opinions
Requests pending at beginning of 1990
Requests received
Issued, closed or withdrawn*
Pending at end of 1980
Compliance cases {MURs}
Pending at beginning of 1890
Opened
Closed
Pending at end of 1990
Litigation
Cases pending at beginning of 1980
Cases opened
Cases closed
Cases pending at end of 1990
Cases won
Cases lost
Cases voluntarily dismissed
Cases dismissed as moot
Law Library
Telephone inquiries
Visitors served

X
* Twenty-six opinions were issued; two opinion requests .

were closed without issuance of an opinion.

Total

30
28

201
195
159
237

1,893
088

B S SN —

Presidential 66
Presidential Joint Fundraising 8
Senate 13
House 118
Party (National) 46
Party {(Other) 110
Nonparty (PACs) 71
Total 432




Revised Allocation Rules: Summary

Who Must Allocate
New Sections 106.5(a){1) and 106.6(a) explain that
the allocation rules apply both to:

« Political committees that maintain separate
accounts for federal and nonfederal activity (as
opposed to political committees that conduct
mixed activity from one federal account); and

« Committees that are not “political committees” as
defined under the Federal Election Campaign Act
but that make disbursements for both federal and
nonfederal activity.

The rules specify that the following types of com-
mitiees must allocate federal/nonfederal expenses,
whether or not they are “political committees” under
the Act:

» National party committees;

« The House and Senate campaign committees of
national parties;

« State and local party committees;
« Separate segregated funds; and

« Nonconnected committees.

(The revised rules at 11 CFR 106.6(a) define a
nonconnected committee as a committee thatis nota
party committee, a separate segregated fund or an
authorized commitiee of a candidate.)

What Costs Must Be Aliocated

The revisions provide commitiees with significantly
more guidance than current rules on how to allocate
expenses. The revised rules at 11 CFR 106.1{a),
106.5(a)(2) and 106.6(b) describe several categories

of joint federal/nonfederal activity subject to allocation:

» Administrative expenses (e.g., rent, utilities, office
supplies, salaries);

« Generic voter drive activities (e.g., voter-identifi-
cation, voter-registration and get-out-the-vote
drives that do not mention specific candidates);

Appendix 6 &
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+ Fundraising programs or events through which
one commitiee collects both federal and
nonfederal funds;

+ “Exempt party activities” conducted by state and
local party committees in conjunction with
nonfederal election activity;’ and

+ Direct support of specific federal and nonfederal
candidates, and fundraising on behalf of specific
federal and nonfederal candidates. (Direct
support and fundraising on behalf of specific
federal candidates result in in-kind contributions,
independent expenditures or coordinated party
expenditures (2 U.S.C. §441a(d); 11 CFR
106.1(a)(1).)

Allocation Methods
The revised rules contain several allocation methods:

« Fixed or minimum percentage;

» Funds expended ratio;

» Funds received ratio;

« Time or space (communication) ratio; and

+ Ballot composition ratio.

As explained in the paragraphs below, the specific
method used to allocate an expense depends on the
category of activity and the type of committee con-
ducting the activity.

Administrative Expenses/Generic Voter Drives
National Party Committees. The revised rules

provide that, in Presidential election years, national
party committees must aliocate to their federal

TExempt party activities are certain election-related
activities conducted by state and local party committees that
are not considered contributions or expenditures on behalf
of the federal candidates benefiting from the activity. The
three types of exempt activities are: slate cards, campaign
materials and Presidential voter drives. 11 CFR 100.7(b}(8),
{15) and (17} and 100.8(b){(10), {18) and (18).
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accounts at least 65 percent of administrative ex-
penses and costs for generic voter drives. In other
years, they must allocate at least 60 percent of such
costs to their federal accounts. These are fixed
percentages. 11 CFR 106.5(b)(2).

House and Senate Campaign Committees of
National Parties. Under the revised rules, these
committees allocate administrative expenses and
costs. for generic voter drives according to the funds
expended method, but at least 65 percent of such
costs must be allocated to the federal account. (This
is a minimum percentage.) Under the funds expended
method, expenses are allocated based on the ratio of
federal expenditures to total federal and nonfederal
disbursements made during a two-year federal
election cycle. In calculating the ratio, the commitiee
uses only amounts spent on behalf of specific federal
and nonfederal candidates, excluding overhead and
other generic costs.

State and Local Party Committees. The revised
rules provide that state and local party committees
must allocate their administrative and generic voter
drive expenses using the ballot composition method:
the ratio of federal offices to total federal and
nonfederal offices expected to be on the ballot in the
next general election to be held in the committee’s
state or geographic area. The ratio is determined by
the number of categories of offices on the ballot. The
revised rules specify the categories to be included
and the number of offices that may be counted in
each category.

In states that do not hold federal and nonfederal
elections in the same year, state and local party
committees allocate the costs of generic voter drives
using the ballot composition method (described
above) calculated for the current calendar year.
These commitiees allocate their administrative
expenses using the ballot composition method
calculated for the two-year federal election cycle.

11 CFR 106.5(d). : ‘ o

Separate Segregated Funds and Nonconnected
Committees. Under the revised rules, these commit-

tees allocate their administrative and generic voter
drive expenses using the funds expended method. (A
separate segregated fund must allocate administra-
tive expenses only if they are not paid by the con-
nected organization.) Under this method, expenses
are allocated based on the ratio of federal expendi-
tures to total federal and nonfederal disbursements
made during the two-year federal election cycle. In
calculating the ratio, the committee uses only
amounts spent on behaif of specific federal and
nonfederal candidates, excluding overhead and other
generic costs. (This is the same method used by party
House and Senate campaign committees; however,
separate segregated funds and nonconnected
committees are not required to allocate a minimum
federal percentage.) 11 CFR 106.6(c).

Exempt Activities: State and Local Party
Committees

The revised rules provide that expenses for exempt
party activities must be allocated according to the
proportion of a communication’s time or space that is
devoted to federal elections as compared with the
entire communication. In the case of a publication,
committees apply the ratio to the space. In the case of
a phone bank, committees apply the ratio to the
number of questions or statements. 11 CFR 106.5(e).

Fundraising Expenses: All Committees

A committee must allocate the direct costs of each
fundraising program or event in which the committee
collects federai and nonfederal funds. (In the case of
a separate segregated fund, fundraising costs must
be allocated only if they are not paid by the connected
organization.) Fundraising costs must be allocated
according to the funds received method: the ratio of
federal funds received to total receipts for the pro-
gram or event. 11 CFR 106.5(f) and 106.8(d).

Expenses for Direct Support of Specific
_Candidates: All Committees

Under the revised rules, committees must allocate
payments involving both expenditures on behalf of
one or more specific federal candidates and disburse-
ments on behalf of one or more specific nonfederal




candidates according to the benefit reasonably
expected to be derived. For example, in the case of a
communication, the costs must be allocated in
proportion to the time or space devoted to federal
candidates compared with the total time or space
devoted to all candidates. In the case of a fundraising
program in which funds are collected by the commit-
tee {for specific federal and nonfederal candidates, the
allocation is based on the proportion of funds received
by federal candidates compared with the total receipts
of all candidates.2 11 CFR 106.1(a).

Note that expenditures on behalf of federal candi-
dates result in in-kind contributions, independent
expenditures or coordinated party expenditures
(2 U.S.C. §441a(d)). 11 CFR 106.1(a)(1).

Payment of Allocated Expenses

Payment Options. Under the revised rules, commit-
tees that have established separate federal and
nonfederal accounts (whether or not they are “political
committees” under federal law) may choose one of
two methods to pay for joint federal and nonfederal
activities. Under the first method, a committee pays
the entire amount from its federal account, transfer-
ring funds from the nonfederal account to cover the
nonfederal share of an allocable expense. The
second method allows a committee to establish a
separate allocation account solely for the purpose of
paying allocable expenses. In this case, the commit-
tee transfers funds from the federal and nonfederal
accounts to the allocation account in amounts propor-
tionate to the federal and nonfederal share of each
aliocable expense. The allocation account is consid-
ered a federal account, subject to federal reporting
requirements. 11 CFR 106.5(g){1) and 106.6(e)(1).
The revised rules amend 11 CFR 102.5(a)(1){i},
which currently prohibits committees from transferring
funds from a nonfederal account to a federal account.

2These allocation methods (used to allocate disburse-
ments between federal and nonfederal candidates) are also
used to allocate expenditures made on behalf of federal
candidates only.
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The revision permits committees to make such
transfers for the limited purpose of paying the
nonfederal share of allocated expenses.

Timing of Transfers. As a general rule, transfers to
pay for allocable expenses (either from a nonfederal
account to a federal account or from both the federal
and nonfederal accounts to the allocation account)
must be made after the final cost of the activity is
determined. Transfers may be made in advance of
this determination only if advance payment is required
by the vendor and if the payment is a reasonable
estimate of the activity’s final cost, as determined by
the committee and the vendor.

In any event, transfers must be made within a 40-
day time period: no more than 10 days before or 30
days after the payment for which the funds are
designated is made. 11 CFR 106.5(g)(2} and
106.6(e)(2).

Reporting Federal and Nonfederal Activity
The new reporting requirements for allocable ex-
penses apply only to committees that qualify as
federal “political committees” and that have estab-
lished separate federal and nonfederal accounts. The
revised rules at section 104.10 set out procedures for
reporting allocation ratios and for reporting transfers
and disbursements made to pay for allocable ex-
penses.

Committees will report this information on the
revised Form 3X and new Schedule H.

Additional Reporting Rules for National Party
Commitiees

Under the revised rules, national party committees
must disclose information on their nonfederal ac-
counts and building fund accounts, as well as their
federal accounts, applying the same itemization
thresholds to all three types of accounts. Transfers
from a national party committee’s nonfederal account
to the nonfederal accounts of state and local party
committees are also reportable. The revised reporting
rules for national party committees are located at

11 GFR 104.8(e} and (f) and 104.9(c)-(d).
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National party committees will use new Schedule |
to summarize the information that they have reported
on each of their nonfederal accounts and building
fund accounts.

Party Committee Solicitations

Revised section 102.5(a)(3) creates the presumption
that funds resulting from party committee solicitations
that refer to a federal candidate or a federal election
are raised for the purpose of influencing a federal
election and are thus subject 1o the limits and prohibi-
tions of the Federal Election Campaign Act. This
presumption may be rebutted by demonstrating that
the funds were solicited with express notice that they
would not be used for federal election purposes.




New Debt Settlement Rules:
Summary

Eligibility for Settling Debts

Under the new rules, only “terminating committees”
are permitted to settle their debts for less than the
amount owed. A terminating committee is a political
committee which has debts and which receives
contributions and makes expenditures only for the
purpose of retiring its debts and paying winding down
costs. 11 CFR 116.1(a) and 116.2(a).

An “ongoing committee”™—a political committee that
does not qualify as a terminating committee—is not
permitted to settle debts for less than the amount
owed. 11 CFR 116.1(b) and 116.2(b). However, under
sections 116.9 and 116.10, an ongoing committee
may request a Commission determination that a debt
is not payable and may resolve disputed debts.
Further, a creditor may forgive the outstanding
balance of a debt owed by an ongoing committee if
the committee is essentially defunct and unable to
pay its bills or if the committee cannot be located.

Authorized Committees: Special Rules

Settlement of Debts. The new rules include provi-
sions that address debts owed by authorized commit-
tees of candidates. The rules prohibit an authorized
committee from:

« Settling debts, if an affiliated authorized commit-
tee for a previous or future election has funds
available to pay part or all of the debts;

+ Terminating, if the committee can help pay the
debts of an affiliated authorized committee that is
unable to pay its debts; or

» Transferring funds to an affiliated authorized
committee, if the transferring committee has net
debts outstanding. (See 11 CFR 110.1(b)(3)(ii).)
11 CFR 116.2(c)(1) and (2).

Assigning Debts to Another Committee. Under the
new rules, a terminating authorized committee may
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assign its debts to an authorized committee of the
same candidate only if the assigning committee:

+ Has no cash on hand or assets to pay any part of
the debts; and

» Was not organized to further the candidate’s
campaign in a future election.

The new rules provide an additional requirement
for Presidential candidate committees receiving public
funds: a publicly funded committee may neither
assign debts nor receive assigned debts until after the
committee has made all repayments of public funds
and has paid all civil penalties.

An authorized committee that has assigned its
debts to another commitiee may terminate provided:

+ It notifies each creditor in writing of the name and
address of the committee that will receive the
debts no later than 30 days before the assign-
ment takes effect; and

+ The committee that receives the assigned debts
notifies the Commission in writing that it has
assumed the obligation to pay the debts and to
report both the debts and contributions received
to retire them. 11 CFR 116.2(c)(3).

Extensions of Credit by Commercial Vendors
New section 116.3 generally follows previous section
114.10, which listed factors for determining the
permissible extension of credit by corporations to
political committees. The new section adds corre-
sponding standards for unincorporated commercial
vendors. Failure to meet these standards results in a
contribution—prohibited in the case of a corporation
and possibly excessive in the case of a noncorporate
vendor.

Under the new rules, an extension of credit by
either a corporate or noncorporate vendor is not
considered a contribution to a candidate or political
committee if:

+ The credit is extended in the ordinary course of
business; and
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« The terms are substantially the same as exten-
sions of credit of similar amounts to nonpolitical
debtors of similar risk. 11 CFR 116.3(a) and (b).

The new rules at 116.3(c) list factors the Commis-
sion will consider in determining whether credit was
extended in the ordinary course of business:

» Whether the commercial vendor followed estab-
lished procedures and past practice in approving
the credit;

» Whether, in the past, the commercial vendor
received prompt payment from the same candi-
date or political committee; and

« Whether the extension of credit conformed to the
usual and normal practice in the vendor's trade or
industry.

The Commission may also consider regulations
prescribed by other federal agencies in determining
whether extensions of credit are made in the ordinary
course of business. 11 CFR 116.3(d).

Settlement of Debts Owed to Commercial Vendors
New section 116.4 addresses the forgiveness or
settlement of committee debts owed to incorporated
and unincorporated vendors. {Previous section
114.10 covered only debts owed to corporations.) The
forgiveness or settiement of such debts will not result
in a contribution provided that:

« The debt settlement is “commercially reasonable”
and the parties have complied with the rules
governing debt settlement plans (116.7) or debt
forgiveness requests (116.8), as appropriate; or

» The amount forgiven is exempted from the
definition of contribution (e.g., a legal or account-
ing service under 11 CFR 100.7(b}(13) or (14)).
11 CFR 116.4(a) and (b)..

Commercially Reasonable Debt Settiement. A debt
settlement is commercially reasonable if it satisfies
three criteria: ‘

+ Initial Extension of Credit. Credit was initially
extended in accordance with the standards of
11 CFR 116.3 (see above). 11 CFR 116.4(d)(1).

s Committee’s Efforts to Repay. The candidate or
political committee undertook all reasonable

- efforts to satisfy the outstanding debt, such as
fundraising, reducing overhead costs or liquidat-
ing assets. 11 CFR 116.4(c}{2} and (d}(2).

 Creditor's Efforts to Collect. The commercial
vendor made the same efforts to collect the debt
as those made to collect from a nonpolitical
debtor in similar circumstances. Remedies might
include, for example, late fee charges, referral to
a debt collection agency or litigation. 11 CFR
116.4(d)(3).

Vendor’s Rights. Commercial vendors, however, are
not required to forgive or settle debts owed by candi-
dates and committees. Moreover, the explanation and
justification to the new rules states that a creditor is
not required to pursue activities that are unlikely to
result in the reduction of the debt.

Advances to Committees by Staff and Other
Individuals

New section 116.5 clarifies that payments by individu-
als using personal funds or personal credit cards to
obtain goods or services for a political committee
generally result in in-kind contributions to that commit-
tee unless the payment is a travel or subsistence
expense covered by one of the exceptions explained
below. For example, an in-kind contribution results if
an individual pays for the transportation or subsis-
tence expenses of others or pays for nontravel
expenses. If the committee intends to reimburse the
individual for such payments, the obligation must be
treated and reported as a debt. 11 CFR 116.5(¢) and
(e). Reimbursements are treated as refunds of
contributions.

Note that, in all cases, the exceptions described
below do not apply to individuals who are acting as
commercial vendors since they are covered by the
commercial vendor rules previously discussed.

Exception: Exempt Travel and Subsistence

Payments. Under 11 CFR 100.7(b)(8), payments
made from an individual's personal funds for his or




her fransportation expenses incurred while traveling
on behalf of a candidate or political party committee
are not contributions if they do not exceed $1,000 per
candidate, per election, or $2,000 per year for travel
on behalf of a party committee. Section 100.7(b)(8)
also exempts all payments by volunteers for subsis-
tence expenses incidental {o volunteer activity.

Exception: Reimbursed Travel and Subsistence
Payments. Under the new rule at 11 CFR 116.5(b},
transportation and subsistence expenses which are
incurred and paid for by an individual while traveling
on behalf of a candidate or party committee and
which are not covered under the 100.7(b}(8) exemp-
tion are not considered contributions as long as the
commitiee reimburses the individual within certain
time periods.! In the case of a credit card payment,
the committee must reimburse the individual within 60
days after the closing date of the billing statement on
which the charges first appear. In all other cases, the
committee must reimburse the individual within 30
days after the expenses were incurred. '

Salary Payments Owed to Employees

New section 116.6 clarifies that unpaid salaries owed
to committee staff are not contributions. If a political
committee does not pay an employee in accordance
with an agreement, the unpaid amount may be
treated either as volunteer services, which are exempt
from the definition of contribution under 11 CFR
100.7{b)(3), or as a debt. The services may be
converted to volunteer activity only if the employee
signs a statement agreeing to be considered a
volunteer. If the unpaid amount is treated as a debt,
the amount owed must be reported as such and may
be settled.

' This exception applies to the subsistence expenses of
paid campaign staff since a volunteer’s subsistence
expenses are covered under the 100.7(b)(8) exemption.
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Debt Settiement Plans Filed by Terminating
Committees

New section 116.7 contains guidelines concerning
debt settiement plans submitted by terminating
committees on new FEC Form 8. (Unlike previous
section 114.10, the new rules do not provide for the
filing of debt settlements by creditors.) Terminating
committees may file debt settiement plans once they
have reached agreement with their creditors, although
not ali creditors need be included in one plan. The
commitiee must postpone payment unitil the Commis-
sion has reviewed the debt settlement plan.

Debts Subject to Settiement. The types of debts
that are subject to debt settlement requirements
include:

* Amounts owed to commercial vendors;
+ Debts arising from advances by individuals;
« Salary owed to committee employees; and

« Loans owed to political committees or individuals,
including candidates. 11 CFR 116.7(b).

Debts Not Subject to Settlement. The debt settle-
ment rules do not apply to public funding repayments,
which may not be settled, or to disputed debts, which
are covered by other rules. 11 CFR 116.7{c). More-
over, the explanation and justification to the rules
indicates that the debt settiement rules would not
apply to bank loans. Guidance on the freatment of
bank loans may be provided in a separate
rulemaking.

Content of Debt Settlement Plan. For each debt
covered by a debt settlement plan, the committee
must include the information listed below on FEC
Form 8. 11 CFR 116.7(e).

+ The terms of the initial extension of credit and the
terms of similar amounts of credit extended to
nonpelitical debtors of similar risk;

» The committee’s efforts to pay the debt;
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» The remedies pursued by the creditor to obtain
" payment compared with the remedies customarily
pursued in similar circumstances involving
nonpolitical debtors; -

+ A comparison between the terms of the settle-
ment and debt settlement terms involving
nonpolitical debtors;

* A signed statement from the creditor agreeing
with the terms of the settiement;

« A statement as to whether the terminating com-
mittee has sufficient cash to pay the amount
indicated in the plan or, if not, the steps the
committee will take to obtain the funds; and

» A demonstration that the committee qualifies as a
terminating committee and the date the commit-
tee expects to file a termination report.

If the plan does not include settlements for all of
the committee’s outstanding debts, the plan must
additionally provide the following information:

» A list of the committee’s remaining debts;

+ Whether the committee intends to pay the entire
amount of the remaining debts or to settle them,
and, if settlement is contemplated, the terms
offered to the creditors; and

« Whether the terminating committee has sufficient
cash to pay the remaining debts, and, if not, what
steps the committee will take to obtain the funds.

Commission Review of Plan. The new rules list
factors the Commission will examine in reviewing debt
settlement plans. 11 CFR 116.7(f).

Reporting Debts Undergoing Settlement. A termi-
nating committee must continue to report each debt or
obligation included in a debt settlement plan until the
Commission has completed a review of the plan.

11 CFR 116.4(f); 116.5(e); 116.6(c); and 116.7(d).

Debts Discharged in Bankruptey. If a committee is
released from debts through a bankruptcy court
decree pursuant to 11 U.S.C. Chapter 7, the commit-

tee must include the court order in its debt settlement
plan as well as a list of the obligations from which the
committee is released. 11 CFR 116.7(g). The Com-
mission will treat an authorized committee’s debis as
settled for purposes of the Federal Election Campaign
Act if the candidate received a Chapter 7 discharge
that applies to the committee’s debts.

Creditor’s Forgiveness of Debts Owed by Ongoing
Committees

Under section 116.8, creditors may completely forgive
the outstanding balance of debts owed by ongoing
committees that cannot be located or that are clearly
unable to pay their bills, provided that:

» The debt has been outstanding for at least two
years;

« The committee has insufficient cash to pay the
debt;

» The committee’s receipts and disbursements over
the past two years each total less than $1,000;
and

» The committee’s debts are so large that the
creditor could reasonably conciude that the debt
will not be paid.

Under these circumstances, a creditor must submit
for the Commission’s review a letter of intent that
provides the following information:

+ The terms of the initial extension of credit;
+ The committee’s efforts to satisfy the debt;

« The remedies pursued by the creditor to collect
on the debt; and

« A description of how the creditor has pursued and
forgiven similar debts involving nonpolitical
debtors.

Unpayable Debts

Section 116.9 sets forth procedures that allow a
terminating committee or an ongoing committee to
obtain a Commission determination that a debt is
unpayable for purposes of the Act because the
creditor cannot be located or has gone out of busi-



ness. The committee must demonstrate that it made
the necessary efforts to locate the creditor and must
continue to report the debt until the Commission
determines that the debt is unpayable.

Reporting Disputed Debts
The new rules at 11 CFR 118.1(d) define a disputed
debt as a bona fide disagreement between the
creditor and the committee as to the existence of a
debt or the amount owed by the committee. Under
section 116.10, until the creditor and committee
resolve the dispute (and if the creditor did provide
something of value), the committee must disclose the
amount the committee admits it owes, the amount the
creditor claims is owed and any amounts the commit-
tee has paid the creditor.

When filing a debt settlement plan, a committee
must describe any disputed debts and the
committee's efforts to resolve them.

Continuous Reporting of Debts

Several revisions have been made to 11 CFR
104.11(b}), which concerns the continuous reporting of
debts and obligations. The revised rule clarifies that
debts exceeding $500 must be reported as of the date
the debts are incurred. {The previous language said
“as of the time of the transaction.”) The revisions also
clarify that periodic administrative costs (e.g., rent,
staff salaries) need not be reported as debts if pay-
ment is not due before the end of the reporting period.
However, if payment is not made on the due date, the
amount outstanding must be reported as a debt.
Finally, new language incorporates current policy that
if the exact amount of a debt is not known, a commit-
tee must report the estimated amount of the debt and
then either amend the report or include the correct
figure in a later report when the exact amount is
known.
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Appendix 8 &
1990 Federal
Register Notices

1990-1
Voluntary Standards for Computerized Voting Systems: Notice of Final Standards (55 Fed. Reg. 3764, February
5, 1990)

1990-2
Filing Dates for New York Special Elections (55 Fed. Reg. 7027, February 28, 1930)

1990-3
11 CFR Parts 106, 8003, 9007, 9033, 9035 and 9038: Presidential Primary and General Election Candidates:
Technical Requirements for Computerized Magnetic Media (55 Fed. Reg. 12499, April 4, 1990)

1990-4
11 CFR Part 110: Contributions and Expenditures: Prohibited Contributions (Foreagn Nationals) (55 Fed. Reg.
13507, April 11, 1990)

1990-5
Filing Dates for the New Jersey Special Elections (55 Fed. Reg. 18388, May 2, 1990}

1990-6
11 CFR Parts 102, 104 and 106: Methods of Allocation Between Federal and Nonfederal Accounts; Payments;
Reporting; Transmittal of Final Rule to Congress (55 Fed. Reg. 26058, June 26, 1990)

1990-7
Filing Dates for the Hawaii Congressional Special Elections (55 Fed. Reg. 25880, June 25, 1990}

1990-8
Filing Dates for the Hawaii Special Senate Elections (55 Fed. Reg. 25881, June 25, 1990)

1990-9

11 CFR Parts 106, 9003, 9007, 9033, 9035 and 9038: Presidential Primary and General Election Candidates;
Technical Requirements for Computerized Magnetic Media; Transmittal of Final Rule to Congress (55 Fed. Reg.
26392, June 27, 1990)

1990-10
11 CFR Parts 100, 104, 114 and 116: Debts Owed by Candidates and Political Committees; Transmittal of Final
Rule to Congress (55 Fed. Reg. 26378, June 27, 1990)

1990-11
11 CFR Part 110: Domestic Subsidiaries of Foreign Nationals; Notice of Proposed Rulemaking (55 Fed Reg.
34280, August 22, 1990)

1990-12
11 CFR Parts 107, 114 and 9008: Presidential Election Campaign Fund and Federal Financing of Presidential
Nominating Conventions; Notice of Proposed Rulemaking (55 Fed. Reg. 34267, August 22, 1990)
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1990-13
11 CFR Parts 102, 104 and 106: Methods of Allocation Between Federal and Nonfederal Accounts; Payments;
Reporting; Final Rule, Announcement of Effective Date (55 Fed. Reg. 40377, October 3, 1990)

1990-14
11 CFR Parts 109 and 114: Corporate and Labor Organization Expenditures (MCFL issues); Additional Request
for Comments (55 Fed. Reg. 40397, October 3, 1990)

1990-15

11 CFR Parts 106, 9003, 8007, 9033, 9035 and 9038: Presidential Primary and General Election Candidates;
Technical Requirements for Computerized Magnetic Media; Final Rule; Announcement of Effective Date (55 Fed.
Reg. 40377, October 3, 1990)

1990-16
11 CFR Parts 100, 104, 114 and 116: Debts Owed by Candidates and Political Committees; Final Rule; An-
nouncement of Effective Date (55 Fed. Reg. 40376, October 3, 1990)

1990-17
11 CFR Part 110: Domestic Subsidiaries of Foreign Nationals; Announcement of Additional Public Hearing on
October 30 (in addition to previously scheduled hearing, October 31.) (55 Fed. Reg. 41100, October 9, 1990)

1990-18
11 CFR Parts 109 and 114: Corporate and Labor Organization Expenditures (MCFL issues); Extension of Com-
ment Period to November 30, 1990 (55 Fed. Req. 45808, October 31, 1980)

1990-19
11 CFR Parts 100, 106, 110, 9001-9007, 9012 and 9031-9039: Public Financing of Presidential Primary and
General Election Candidates Notice of Proposed Rulemaking. (56 Fed. Reg. 106, January 2, 1991)
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