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I. INTRODUCTION  

 This matter arises from a request for consideration of a legal question (“Request”) during 

an audit of Madison Project, Inc. (“Committee”), a non-connected political committee.1  The 

Request challenges the legal basis for the Audit Division’s proposed finding of “Reporting of 

Apparent Independent Expenditures,” which took the position that a series of the Committee’s 

fundraising mailers constituted misreported independent expenditures.2  Specifically, the Request 

argues that the Commission should follow the recent rejection of a similar proposed audit finding 

in the audit of the Mississippi Republican Party.3  The Request further argues that the action 

requested in the solicitations is to contribute money to the committee, as opposed to an electoral 

exhortation.  Finally, the Request argues that for those solicitations that clearly identify a 

congressional candidate, the majority of the solicitations were sent outside of the candidate’s 

jurisdiction and thus it would be a factual impossibility for the recipient of that mailer to vote for 

the clearly identified candidate.  The Office of General Counsel (“OGC”) recommended that the 

Commission reject the Committee’s arguments and include the fundraising solicitations in the 

Audit Division’s proposed finding.4  We disagreed with OGC and, therefore, voted to reject 

OGC’s recommendation.5 

 

 
1  See Policy Statement Regarding a Program for Requesting Consideration of Legal Questions by the 

Commission, 84 Fed. Reg. 36,602 (July 29, 2019). 

2  See Email from Donald F. McGahn II to LegalRequestProgram (Dec. 27, 2022) (attaching Committee Exit 

Conf. Resp. at 3 (Dec. 5, 2022)). 

3  See Final Audit Report for the Mississippi Republican Party at 11-18 (Apr. 15, 2021). 

4  See OGC Memorandum on the Request for Consideration of Legal Questions Submitted by the Madison 

Project, Inc. at 3-4 (Jan. 26, 2023). 

5  Certification at 1 (Feb. 28, 2023). 
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II. FACTUAL BACKGROUND 

At issue are 26 fundraising solicitations that the Committee mass mailed to potential 

supporters and are attached to this Statement for reference.  Interspersed with requests for 

donations to the Committee, the letters also describe the Committee’s activities as supporting 

certain Republican candidates and opposing Democrats.  The letters broadly fall into four 

categories:  (1) one letter postdates the relevant election and describes the Committee’s support 

for victorious candidates for the U.S. House of Representatives (“House”) in the 2020 election;6 

(2) letters describing the Committee’s support of House candidates in an upcoming election;7 (3) 

letters describing the Committee’s support of U.S. Senate candidates in an upcoming election;8 

(4) letters describing the Committee’s support of Donald Trump for the 2020 presidential 

election.9  Letters in each of the latter three categories, while containing small differences, 

largely follow the same format and contain the same language. 

III. LEGAL ANALYSIS 

The term “independent expenditure” is defined as “an expenditure by a person . . . 

expressly advocating the election or defeat of a clearly identified candidate” and “that is not 

made in . . . cooperation with . . . [the] candidate, the candidate’s authorized political committee, 

or their agents, or a political party committee or its agents.”10  “[E]xpressly advocating” is also a 

defined term with two categories.  Sub-section (a), the so-called “magic words” section of the 

definition, lists specific examples of express advocacy.11  Absent “magic words,” the 

communication still expressly advocates under sub-section (b) if: 

 

When taken as a whole and with limited reference to external events, 

such as the proximity to the election, could only be interpreted by a 

reasonable person as containing advocacy of the election or defeat 

of one or more clearly identified candidate(s) because— 

 

(1)  The electoral portion of the communication is unmistakable, 

unambiguous, and suggestive of only one meaning; and 

 

(2)  Reasonable minds could not differ as to whether it 

encourages actions to elect or defeat one or more clearly 

identified candidate(s) or encourages some other kind of action.12 

 
6  Attachment 1, Letter from Jim Ryun to Mrs. H.S. Pedro (Dec. 30, 2022).  Although only one letter 

postdates the election, several other letters are undated and thus could fall into this category. 

7  Attachment 2. Thirteen letters follow this format. 

8  Attachment 3.  Eight letters follow this format. 

9  Attachment 4.  Four letters follow this format.   

10  52 U.S.C. § 30101(17); accord 11 C.F.R. § 100.16(a). 

11  11. C.F.R. § 100.22(a) (listing, for example, “vote for the President,” “Smith for Congress,” and “support 

the Democratic nominee”). 

12  11 C.F.R. § 100.22(b). 
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 The Commission’s Explanation and Justification pertaining to express advocacy, citing at 

length to FEC v. Furgatch,13 states that the “subjective intent of the speaker is not a relevant 

consideration” and that “exhortations to contribute time or money to a candidate would also fall 

within the revised definition of express advocacy.”14  The Furgatch Court held that “[a] proper 

understanding of the speaker’s message can best be obtained by considering speech as a 

whole . . . . a stray comment viewed in isolation may suggest an idea that is only peripheral to the 

primary purpose of speech as a whole.”15   

 

 Unfortunately, when it comes to analysis of express advocacy, the Commission has not 

applied the same analytic rigor in audits as it has in other matters before the Commission.  For 

example, in advisory opinions and enforcement matters, the Commission analyzes the text of 

each communication for express advocacy.16  By contrast, in audits, the Commission makes a 

conclusory audit finding for misreporting independent expenditures, but does not explain the 

legal basis for finding express advocacy in any given communication.17  If the Commission splits 

on a finding, the Commission typically gives an unhelpful threadbare explanation of the legal 

disagreement to comply with Directive 70.18  While each audit file contains OGC’s legal 

analysis, OGC does not speak for the Commission, and these memoranda do not consistently 

analyze the text of individual communications for express advocacy.19   

 
13  807 F.2d 857 (9th Cir. 1987). 

14  Express Advocacy; Independent Expenditures; Corporate and Labor Expenditures, 60 Fed. Reg. 35,292, 

35,294-95 (July 6, 1995) (“Express Advocacy E&J”). 

15  FEC v. Furgatch, 807 F.2d 857, 863 (1987) (“We reject the suggestion that we isolate each sentence and 

act as if it bears no relation to its neighbors.”). 

16  See, e.g., Advisory Opinion 2012-11 at 4-9 (Free Speech) (analyzing the text of each proposed 

advertisement for express advocacy); Factual & Legal Analysis at 6-8, MUR 7527 (News for Democracy) (same). 

17  See OGC Memorandum Request for Consideration of Legal Questions Submitted by the Madison Project, 

Inc. at 3-4 nn. 9-11 (Jan. 26, 2023) (collecting matters).  Indeed, in some audits, the Commission has made audit 

findings without legal analysis even when the committee expressly challenged the proposed finding, albeit not in a 

formal request for consideration of a legal issue.  See, e.g., Final Audit Report of the Commission on the 

TeaPartyExpress.org, Finding 3 (Jan. 23, 2017); TeaPartyExpress.org Response to the Draft Final Audit Report at 1 

(Sept. 5, 2016) (unrepresented committee stated:  “The Fundraising solicitations of the committee were not 

electioneering; they were fundraising for the committee’s activities.”); Final Audit Report of the Commission on 

Freedom’s Defense Fund, Finding 3 (Dec. 14, 2017); Freedom’s Defense Fund Response to the Interim Audit 

Report at 7 (June 26, 2017) (unrepresented committee stated that “these expenditures have been properly reported as 

solicitation expenses”).   

18  See, e.g., Final Audit Report of the Commission on the Republican Party of Minnesota – Federal at 36 

(Feb. 11, 2022) (stating that the Commission “did not discuss this issue”); Final Audit Report of the Commission on 

the Mississippi Republican Party at 17 (Apr. 16, 2021) (stating that the Commissioners who did not vote to adopt 

the Audit Division’s proposed finding “did not consider a solicitation to be an independent expenditure, given the 

nature of how state parties fundraise and solicit funds”); see also Directive 70, FEC Directive on Processing Audit 

Reports at 4 (May 4, 2023) (setting forth requirements in the Final Audit Report for “Additional Issues” – i.e., split 

votes on proposed audit findings).  The Commission does not publish the text of the communications, further 

obscuring the decision-making process.   

19  See, e.g., OGC Memorandum on Interim Audit Report on Republican Party of Minnesota (Mar. 17, 2021) 

(conclusory statements that express advocacy exists or does not exist with citations to communications that are not 

publicly available); OGC Memorandum on Proposed Draft Final Audit Report on the Freedom’s Defense Fund at 2 
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The Commission has addressed the identical legal issue presented in this matter – 

whether fundraising solicitations constitute independent expenditures – no less than ten times in 

the past dozen years, and the paucity of legal analysis provides no more guidance for this audit 

than if we were deciding the issue as one of first impression.  This absence of legal analysis does 

a disservice not only to Commissioners who lack the aid of precedent in deciding similar matters, 

but also to the regulated community who lack guidance on how to correctly report their 

solicitations and avoid being audited in the first place.  Unsurprisingly, the Commission has 

come to inconsistent results.  Over the past decade, the Commission has made audit findings in 

six matters,20 while four matters have split and the Commission has not made the proposed audit 

finding.21  To the extent any pattern emerges, it is that sophisticated committees who briefed the 

legal issue prevailed, while the Commission made audit findings against those committees – 

often unrepresented by legal counsel – who did not contest the issue.22   

 
(May 8, 2017) (concluding that solicitations can be independent expenditures, but not analyzing the text of any 

solicitation); OGC Memorandum on the Interim Audit Report on the Conservative Campaign Committee (Nov. 25, 

2015) (not analyzing the text of any individual communication).  But see OGC Memorandum on the Draft Final 

Audit Report on the Mississippi Republican Party at 4-6 (Oct. 2, 2019) (including a chart of quotes from the 

solicitations along with OGC’s express advocacy analysis of each); OGC Memorandum on the Interim Audit Report 

on National Campaign Fund, Attachment (Nov. 10, 2011) (same); OGC Memorandum on the Interim Audit Report 

on the Legacy Political Action Committee (May 4, 2011) (same). 

20  See Final Audit Report on Conservative Majority Fund at 16-17 (Dec. 14, 2017); Final Audit Report on 

Freedom’s Defense Fund at 12-13 (Dec. 14, 2017); Final Audit Report on Conservative Campaign Committee at 5-

10 (Feb. 22, 2017); Final Audit Report on TeaPartyExpress.org at 10-15 (Jan. 23, 2017); Final Audit Report on 

National Campaign Fund at 9, 12-13 (Nov. 7, 2012); Final Audit Report on Legacy Committee Political Action 

Committee at 8, 10 (Aug. 15, 2012). 

21  See Certification, Proposed Final Audit Report for the Republican Party of Minnesota – Federal (Jan. 26, 

2022) (approving edit to Final Audit Report to state that some commissioners voted to not approve independent 

expenditure reporting finding); Amended Certification, ADR 1083 Request for Consideration of a Legal Question 

Submitted by 21st Century Democrats (Apr. 9, 2021) (splitting 3-3 on motions to conclude “the cost of fundraising 

communications may be independent expenditures as a matter of law” and to conclude that “the cost of the political 

committee emails referenced in the Memorandum are not independent expenditures”); Certification, ADR 1083, 

21st Century Democrats – Audit Update and Rescind Authority to Audit (June 27, 2022) (directing transfer of audit 

to Alternative Dispute Resolution, with the exception of a finding concerning fundraising communications as 

independent expenditures); Certification ¶ 1, Audit Division Recommendation Memorandum on the Mississippi 

Republican Party (Feb. 11, 2021) (splitting 3-3 to include a finding relating to the reporting of fundraising 

communications as independent expenditures); Certification, LRA 842, Rightmarch.com PAC, Inc. (Apr. 7, 2011) 

(splitting 3-3 on recommendation to include cost of fundraising communications in independent expenditure finding, 

which was the subject of a Request for Consideration of a Legal Question that also split 3-3); Final Audit Report on 

Rightmarch.com PAC, Inc., at 13-18 (Feb. 26, 2013) (identifying independent expenditure reporting as an additional 

issue).  

22  Even this pattern, however, has exceptions.  Compare Amended Certification, ADR 1083 Request for 

Consideration of a Legal Question by 21st Century Democrats (Apr. 9, 2021) (successfully challenging the proposed 

audit finding in a formal request for consideration of a legal issue); Certification, Audit Division Recommendation 

Memorandum on the Mississippi Republican Party (Feb. 11, 2021) (successfully challenging the proposed audit 

finding in its response to the Draft Final Audit Report); Certification, LRA 842, Rightmarch.com PAC, Inc. (Apr. 7, 

2011) (successfully challenging the proposed audit finding in a formal request for consideration of a legal issue), 

with Certification, Audit Division  Recommendation on the TeaPartyExpress.org (Nov. 3, 2016) (unrepresented 

committee challenging proposed audit finding by conclusory statements in its response to the Draft Final Audit 
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As noted above, the Commission has explained that solicitations may constitute 

independent expenditures.23  For instance, a committee cannot avoid the definition of 

independent expenditure merely by including a “donate now” button on a communication.  But 

this does not answer the foundational question of whether the solicitations in this matter contain 

express advocacy in the first place.  OGC does not analyze any individual mailer for express 

advocacy despite the Request expressly arguing that the solicitations do not contain an electoral 

exhortation, but instead merely request contributions to the Committee.24 

 

After carefully reviewing the text of each solicitation, none meet the definition of express 

advocacy.  The mailer in the first category presents the easiest analysis.25  The December 30, 

2020 letter postdates the general election by more than a month and only discusses the previous 

election.26  The letter does not (indeed cannot) encourage the reader to vote a certain way 

because the election had already occurred.  There is no plausible argument that this letter 

contains express advocacy. 

 

The second category of mailers, which clearly identify House candidates, also does not 

contain express advocacy.  For example, while the May 27, 2020 letter clearly identifies four 

congressional candidates that are the “caliber” of candidates that the Committee supports, the 

call to action is to financially support the Committee, not to vote for or against those clearly 

identified candidates.27  Although the letter informs the reader that it will spend donations for 

“door-knockers” and “setting up phone banks,” which could contain express advocacy in their 

own right, the letter itself does not urge the reader to vote a certain way, but rather urges the 

reader to give money to the Committee.28  Although the Commission has explained that 

“exhortations to contribute time or money to a candidate” constitute express advocacy,29 the 

 
Report).  But see Legacy Committee PAC Response to the Interim Audit Report (Oct. 19, 2011) (unsuccessfully 

briefing the legal issue of whether the solicitations constituted independent expenditures). 

23   Express Advocacy E&J, 60 Fed. Reg. at 35,294-95. 

24  See Email from Donald F. McGahn II to LegalRequestProgram (Dec. 27, 2022) (attaching Committee Exit 

Conf. Resp. at 3 (Dec. 5, 2022) (arguing that “the action encouraged [in the mailers] is clear: Contribute money”)). 

25  See Attachment 1. 

26  See Attachment 1 at 2-3, Letter from Jim Ryun to Mrs. H.S. Pedro (Dec. 30, 2022) (“Republicans won all 

27 races that the so-called experts labeled as ‘toss ups.’  This included several top-tier conservatives our Madison 

Project was proud to support thanks to your generous contribution . . ..”). 

27  Attachment 2 at 1-9, Letter from Jim Ryun to Fellow Conservative (May 27, 2020). 

28  See Furgatch, 807 F.2d at 864 (“[S]peech may only be termed ‘advocacy’ if it presents a clear plea for 

action, and thus speech that is merely informative is not covered by the Act.”).  

29  Express Advocacy E&J, 60 Fed. Reg. at 35,294 (“Please note that exhortations to contribute time or money 

to a candidate would also fall within the revised definition of express advocacy. The expressions enumerated in 

Buckley included ‘support,’ a term that encompasses a variety of activities beyond voting.”). 



LRA 1163 (Madison Project, Inc.) 

Statement of Reasons 

Page 6 of 7 

 

exhortation to contribute time or money here is to the Committee, a non-connected PAC, not a 

candidate.30 

 

The third and fourth categories of letters referencing candidates for U.S. Senate and 

Trump inch closer to the line of express advocacy but ultimately fall short.  The November 8, 

2019 letter asks for the reader to “help” and “support” the Committee elect two Senate 

candidates.31  Similarly, the July 15, 2020 letter asks the reader to help the Committee give 

Trump four more years.32  But the help requested is not to vote for the candidates, to donate to 

the candidates directly, or to volunteer for their races, but to give money to the Committee.  For 

example, the November 8, 2012 letter states:  “To win their races, defeat 2 anti-Trump 

Democrats, and bring 2 more conservatives to Washington who will fight shoulder-to-shoulder 

alongside President Trump to Keep America Great these 2 top-tier candidates need your support 

now more than ever.”33  But read in context, the support the letter asks for is not to “support” 

those candidates directly, but to contribute money to the Committee.  In another example, the 

July 15, 2020 letter states “Yes! You can count on me to support your campaign to re-elect 

President Trump for four more years.  To help fund all your efforts to remind voters of all the 

great wins we’ve enjoyed under President Trump’s leadership, I’m rushing back my most 

generous contribution . . . .”34  While the phrase “re-elect President Trump” read in isolation 

would constitute express advocacy under 100.22(a), when read in the context of the 

communication as a whole, the purpose of the statement is to solicit contributions and inform the 

potential donor how the Committee might spend the funds it receives.  The letters do not 

expressly advocate for Trump or the Senate candidates, but rather ask for financial support for 

the Committee who, the letter informs, is an organization that supports conservative candidates.35   

 

  

 
30  Given the analysis above, it is unnecessary to address the Committee’s argument that the mailers cannot 

expressly advocate because most of the letters were delivered outside of the electoral district of the relevant House 

candidate. 

31  See Attachment 3 at 1-9, Letter from Jim Ryun to My Fellow Conservative (Nov. 8, 2019). 

32  See Attachment 4 at 1-9, Letter from Jim Ryun to Fellow Conservative (July 15, 2020). 

33  Attachment 3 at 2-3. 

34  Attachment 4 at 6. 

35  See Furgatch, 807 F.2d at 864 (express advocacy requires “a clear plea for action, and thus speech that is 

merely informative is not covered by the Act”).   
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In sum, reading each communication as a whole and in context, the communications do 

not urge the election or defeat of a candidate, but rather urge the reader to contribute to the 

Committee.  Therefore, we voted to reject OGC’s recommendation to include these 

communications in the proposed audit finding.36 

 

   

 

__________________                                    ___________________ 

Date      Allen J. Dickerson  

      Commissioner  

 

 

__________________                                    ___________________ 

Date      Dara Lindenbaum  

      Commissioner  

 

 

__________________                                    _______________________ 

Date      James E. “Trey” Trainor, III  

      Commissioner  

 

 
36  Certification at 1 (Feb. 28, 2023). 
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