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The Federal Election Campaign Act, 52 U.S.C. §§ 30101-45 (the “Act”), and Commission 
regulations require political committees to file periodic reports disclosing their receipts and 
disbursements, including independent expenditures.1  The Act and Commission regulations further 
require that political committees disclose independent expenditures within 24 hours of the 
expenditure when a person makes or contracts to make independent expenditures aggregating 
$1,000 or more after the 20th day but more than 24 hours before the date of an election.2  Further, a 
political committee that makes or contracts to make independent expenditures aggregating $10,000 
or more outside of that 20-day period, up to and including the 20th day, prior to the election must 
file a report disclosing those expenditures within 48 hours.3 

 
The Act and Commission regulations define “independent expenditure” as an expenditure 

for a communication that expressly advocates for the election or defeat of a clearly identified 
candidate not in coordination with a candidate, party committee, or one of their agents.4 A 
communication constitutes express advocacy if it contains “individual word(s), which in context can 
have no other reasonable meaning than to urge the election or defeat of one or more clearly 
identified candidates.”5 A communication is also express advocacy if it can only be interpreted by a 
reasonable person, when taken as a whole and with limited reference to external events, such as the 
proximity to the election, as advocating for the election or defeat of one or more clearly identified 

1  52 U.S.C. § 30104(a). 
 
2  52 U.S.C. § 30104(g); 11 C.F.R. § 109.10(d). 
 
3  52 U.S.C. § 30104(g); 11 C.F.R. § 104.4(b)(2). 
 
4  52 U.S.C. § 30101(17); 11 C.F.R. § 100.16; 11 C.F.R. § 100.22(a)-(b).  
 
5  These include phrases such as “vote for the President,” “re-elect your Congressman,” “support the Democratic 
nominee,” “vote Pro-Life” or “vote Pro-Choice” followed by a listing of clearly identified candidates described as Pro-
Life or Pro-Choice, or communications of campaign slogan(s) or words “such as posters, bumper stickers, 
advertisements, etc. which say ‘Nixon’s the One,’ ‘Carter ’76,’ ‘Reagan/Bush’ or ‘Mondale!’” 11 C.F.R. § 100.22(a). 
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candidate(s), because: “(1) [t]he electoral portion of the communication is unmistakable, 
unambiguous, and suggestive of only one meaning; and (2) [r]easonable minds could not differ as to 
whether it encourages actions to elect or defeat one or more clearly identified candidate(s) or 
encourages some other kind of action.”6

Historically, it has not been controversial that a communication that constitutes both express 
advocacy and a solicitation is an independent expenditure.  In the past decade, the Commission has 
approved findings in six audits of nonconnected committees related to reporting costs of fundraising 
solicitations as independent expenditures.7 Recently, however, some commissioners have adopted 
the position that a communication that solicits a contribution to a nonconnected committee cannot 
be an independent expenditure, even though it contains or consists of express advocacy.8 

 
Last year, during an audit of the Madison Project, Inc. (“the Committee”), a nonconnected 

political committee, the Commission’s Audit Division indicated that it was planning to propose a 
finding, “Reporting of Independent Expenditures,” that would categorize some of the Madison 
Project’s fundraising communications referencing candidates for President, the U.S. House of 
Representatives, and the U.S. Senate as independent expenditures.  The Madison Project 
subsequently submitted a Request for Consideration of a Legal Question, challenging the legal 
validity of the proposed finding.  The Office of General Counsel submitted a robust factual and 
legal analysis to the Commission to support its recommendation in response to the Madison 
Project’s request.9 

 
The communications at issue were unambiguous in their advocacy for the election of Donald 

Trump and Republicans in Congress and the defeat of Democrats.  In addition to asking for 
contributions to the Committee, the communications at issue made statements such as “President 

6  11 C.F.R. § 100.22(b). 
 
7  See Final Audit Report on Conservative Majority Fund at 16-17 (Dec. 6, 2017); Final Audit Report on 
Freedom’s Defense Fund at 12-13 (Dec. 6, 2017); Final Audit Report on Conservative Campaign Committee at 5-10 
(Feb. 22, 2017); Final Audit Report on TeaPartyExpress.org at 10-15 (Jan. 23, 2017); Final Audit Report on 
National Campaign Fund at 9, 12-13 (Oct. 12, 2012); Final Audit Report on Legacy Committee Political Action 
Committee at 8, 10 (July 31, 2012). 
 
8  See Certification in the Matter of Request for Consideration of a Legal Question by 21st Century 
Democrats, ADR Case # 1083 (Apr. 9, 2021) (splitting 3-3 on recommendation to proceed with independent 
expenditure audit finding for fundraising solicitations); Certification in the Matter of 21st Century Democrats – 
Audit Update and Rescind Authority to Audit, ADR Case # 1083 (June 27, 2022) (directing transfer of audit to 
Alternative Dispute Resolution, with the exception of a finding concerning fundraising communications as 
independent expenditures); Certification in the Matter of Rightmarch.com PAC, Inc. (LRA 842) (Apr. 7, 2011) 
(splitting 3-3 on recommendation to include cost of fundraising communications in independent expenditure finding, 
which was the subject of a Request for Consideration of a Legal Question that also split 3-3); Final Audit Report on 
Rightmarch.com PAC, Inc., at 13-18 (Feb. 26, 2013) (identifying independent expenditure reporting as an additional 
issue).  During that same time period, the Commission also split 3-3 on whether a communication that solicits a 
contribution to a party committee can be an independent expenditure.  See Certification, Proposed Final Audit Report on 
Republican Party of Minnesota (Jan. 26, 2022) (approving edit to Final Audit Report to state that some commissioners 
voted to not approve independent expenditure reporting finding); Certification, Audit Division Recommendation 
Memorandum on the Mississippi Republican Party (Jan. 28, 2021) (failing to agree by four votes to include a finding 
relating to the reporting of fundraising communications as independent expenditures). 
 
9  See Memorandum to the Commission in LRA 1163 (Madison Project, Inc.), dated Jan. 26, 2023. 
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Trump deserves four more years”; “Yes! You can count on me to support your campaign to re-elect 
President Trump for four more years”; “we cannot allow a ‘democratic’ Socialist to become 
president either – we absolutely must keep America great by keeping President Trump in the White 
House for FOUR MORE YEARS”; “it’s up to us to stop Nancy Pelosi’s Democrats from destroying 
our great country”; “Nancy Pelosi’s Democrats must be defeated”; and “WE CANNOT ALLOW 
THESE RADICAL DEMOCRATS TO STEAL CONTROL OF THE SENATE NEXT 
NOVEMBER.”  Indeed, the Committee did not challenge Audit’s position that the solicitations 
contained express advocacy language.  Instead, the Committee argued that solicitations generally, 
and, specifically, solicitations to recipients outside of the district or state in which referenced 
candidates are seeking election, are not independent expenditures.     
  

A majority of our colleagues were swayed by the Committee’s position.  In a Statement of 
Reasons, several of our colleagues wrote that “after carefully reviewing the text of each solicitation, 
none met the definition of express advocacy.”10 As they explain it, the basis for this position is that 
the communications call on the reader to give money to the Committee, rather than to vote for or 
against a candidate or to make contributions directly to the candidate.11

 
One of the communications cited by our colleagues as “ultimately fall[ing] short” of express 

advocacy consists of a four-page long letter, with a two-page contribution form attached.12 The 
four-page letter doesn’t mention money or contributions until page 4.  The letter begins by warning
that “WE CANNOT ALLOW THESE RADICAL DEMOCRATS TO STEAL CONTROL OF THE 
SENATE NEXT NOVEMBER.”13 It then asks for the reader’s help to give two candidates, 
identified as “Madison Project’s 2020 top-tier Senate Candidates: Captain John James in Michigan 
and Congressman Jason Lewis in Minnesota,” “the critical boost they need to win their all-
important races!”14 The letter states that the reader’s support is needed “to win their races, defeat 2 
anti-Trump Democrats, and bring 2 more conservatives to Washington who will fight shoulder-to-
shoulder alongside President Trump to Keep America Great.”15  The next two pages of the letter are 
biographies and accolades of the two candidates – approximately one page-worth per candidate.16  
When it does solicit funds, the letter states that with the reader’s help, the Madison Project “can go 
2-for-2 in 2020, defeat 2 liberals, and expand the impeachment-proof Senate Majority for 
Conservatives by helping elect John James and Jason Lewis next November.”17 Regarding the 

10 Statement of Reasons of Commissioners Allen J. Dickerson, Dara Lindenbaum and James E. “Trey” Trainor in 
the Matter of the Audit of Madison Project, Inc. (LRA 1163) at 5 (“Dickerson, Lindenbaum, and Trainor SOR”) 
(emphasis added). 
 
11  One mailer, sent on December 30, 2020, postdates the election and thus cannot contain express advocacy.  Id.  
We agree with our colleagues on this point. 
 
12  Attachment 1. 
 
13  Id. at 3. 
 
14  Id. 
 
15  Id. at 3-4. 

16  Id. at 4-5. 
 
17  Id. at 6. 
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suggested $40 contribution, the letter notes that a reader can give: “$20-each [sic] for James and 
Lewis.”18 Lest the prior three-and-a-half pages leave any confusion, the letter finally explains that 
the money will “be put to good use immediately to help send 2 die-hard conservatives to 
Washington who will fight to stop the impeachment obsessed Democrats from destroying 
America.”19  

Another letter cited by our colleagues goes further: it explains how contributions will be 
used to support specific candidates.20 After dedicating a paragraph each to the four clearly 
identified individuals described as “[the Madison Project’s] first four endorsed ‘RIGHT CALIBER 
OF CANDIDATES’ running for the U.S. House of Representatives in 2020,”21 the letter describes 
the “#1 most effective approach to win votes” as “knocking on doors, making phone calls, and 
listening to [] constituents.”22 Accordingly, the letter explains how the Madison Project focuses its 
efforts on “deploying door-knockers, setting up phone banks, and helping our right caliber 
candidates to mobilize their ‘ground game,’” for which it must raise the “RIGHT RESOURCES.”23

 
These examples are just two of the many communications sent by Madison Project in the 

run-up to the 2020 election; the rest follow the same format.24  It strains belief that these 
communications are not expressly advocating the election or defeat of clearly identified candidates.
There is no basis for the assertion that a communication that urges viewers to contribute funds for 
the purpose of influencing a federal election cannot also be an independent expenditure as a matter 
of law.25 As explained above, a communication contains express advocacy if “(1) [t]he electoral 
portion of the communication is unmistakable, unambiguous, and suggestive of only one meaning; 
and (2) [r]easonable minds could not differ as to whether it encourages actions to elect or defeat one 
or more clearly identified candidate(s) or encourages some other kind of action.”26  As the 
Commission has explained (and our colleagues concede), “exhortations to contribute time or money 
to a candidate would also fall within the definition of express advocacy.  The expressions 

18  Id. 
 
19  Id. 
 
20 Attachment 2.
 
21 Id. at 4-5.
 
22  Id. at 5. 
 
23  Id. 

24  Dickerson, Lindenbaum, and Trainor SOR, fn. 7-9; see also Dickerson, Lindenbaum, and Trainor SOR 
Attachments 2-4. 
 
25  We appreciate that our colleagues state that “a committee cannot avoid the definition of independent 
expenditure merely by including a ‘donate now’ button on a communication,” but their Statement provides little insight 
into what kind of communication comprising express advocacy and a solicitation would constitute an independent 
expenditure in their view.  Dickerson, Lindenbaum, and Trainor SOR at 5.  Absent any explanation of their distinction, 
the regulated community may conclude that our colleagues view the inclusion of solicitation language as sufficient to 
avoid the definition of independent expenditure.   
 
26  11 C.F.R. § 100.22(b) (emphasis added). 
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enumerated in Buckley included ‘support,’ a term that encompasses a variety of activities beyond 
voting.”27 As the D.C. District Court has stated: “The most obvious electoral action is to vote for or 
against the candidate.  But as the Buckley Court recognized when it included the verb ‘support’ in 
its non-exclusive list, express advocacy also includes verbs that exhort one to campaign for, or 
contribute to, a clearly identified candidate.”28  Indeed, the use of the plural, “actions,” would not 
make sense if the only action covered was voting. 

 
Our colleagues argue that exhortations to contribute time or money to a nonconnected 

political committee, rather than to a candidate, categorically are not express advocacy.  We agree 
that a mere solicitation for contributions to a nonconnected committee for unspecified uses, is not, 
by itself, an encouragement of an action to elect or defeat a clearly identified candidate.  However,
where, as here, a registered political committee (which, of course, by definition has as its major 
purpose the nomination or election of federal candidates29) explicitly states that its purpose in 
soliciting contributions is to “expand the impeachment-proof Senate Majority for Conservatives by 
helping elect John James and Jason Lewis next November,” it cannot be a serious argument that this 
is not express advocacy.  

Moreover, even if “actions” was intended to refer only to the single action of voting, the 
regulation clearly contemplates that a communication may have more than one purpose. The 
regulation states that a communication contains express advocacy where “the electoral portion of 
[a] communication” is unmistakable, unambiguous, and suggestive of only one meaning and 
reasonable minds could not differ as whether it encourages actions to elect or defeat a clearly 
identified candidate.30  The regulation does not require that the entire communication is suggestive 
of only one meaning (or even that the entire communication be electoral in nature).  Thus, even if a 
statement soliciting contributions to a nonconnected political committee is not, by itself, express 
advocacy, nothing in the Act or Commission regulations preclude a communication from having 
more than one communicative purpose.  Indeed, the Commission has previously taken the position 
that a communication that contains express advocacy but serves more than one purpose is treated as 
express advocacy.31

27  Express Advocacy; Independent Expenditures; Corporate and Labor Expenditures, 60 Fed. Reg. 35,292, 
35,295 (July 6, 1995) ("Express Advocacy E&J") (referencing Buckley v. Valeo, 424 U.S. 1 (1976)).  See also, 
Conciliation Agreement ¶¶ IV.24, IV. 31, MURs 5511 and 5525 (Swiftboat Veterans and POWs for Truth) (Dec. 13, 
2006) (finding that the organization’s fundraising communications were expenditures containing express advocacy). 
 
28  FEC v. Christian Coalition, 52 F. Supp. 2d 45, 61-62 (D.D.C. 1999) (internal citation omitted) (emphasis 
added). 

29  See Political Committee Status, 72 Fed. Reg. 5,595, 5,597 (Feb. 7, 2007) (citing Buckley v. Valeo, 424 U.S. at 
79). 
 
30  11 C.F.R. § 100.22(b) (emphasis added). 
 
31  See cf., Advisory Opinion 2012-11 (Free Speech) at 5 (explaining that advertisements with two calls to 
actions—one advocating for a candidate’s defeat and another advocating for contacting that candidate/office holder—
satisfies the express advocacy definition because the second call to action “does not negate the fact that the 
advertisements contain express advocacy under 11 C.F.R. 100.22(a).”). 
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Communications by political committees that expressly advocate the election or defeat of a 
clearly identified federal candidate are not exempt from being treated as independent expenditures 
simply because they are paired with or part of a solicitation for contributions.  The Commission has 
concluded that a fundraising solicitation constitutes express advocacy under 11 C.F.R. § 100.22(a) 
when “it references an election and specific candidates, and it advocates action—in this case 
contributing funds—designed to lead to a candidate’s defeat in the election.”32  The Committee’s 
fundraising solicitations do this exactly.  

Consistent with the Office of General Counsel’s recommendation and with Commission 
precedent, we voted to find that the Committee’s fundraising solicitations, which reference federal 
candidates and expressly advocate for their election or defeat, qualify as independent 
expenditures.33   

This decision is an unfortunate departure from Commission precedent and in our reading in 
opposition to the plain reading of the law.  The conclusion in the Madison Project, Inc. audit has the 
potential to open the floodgates to allow committees to publish express advocacy communications, 
tack on some cursory solicitation language, and never have to report it as an independent 
expenditure.  This determination will not allow political committees to engage in more speech than 
before – independent expenditures by political committees (and others) were permissible before our 
colleagues’ votes and remain permissible.  What this decision will do is to remove a critical 
transparency tool to allow voters to know who is spending money on express advocacy shortly 
before an election.  And it is the public who will lose.

____________________ ____________________________ 
Date Shana M. Broussard  

Commissioner

____________________ ____ 
Date Ellen L. Weintraub

Vice Chair

32 See Conciliation Agreement ¶¶ IV.24, IV. 31, MURs 5511 and 5525 (Swiftboat Veterans and POWs for
Truth) (Dec. 13, 2006).

33 Certification in LRA 1163 (Madison Project, Inc.), dated February 28, 2023.  
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