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MEMORANDUM
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FROM: Lisa J. Stevenson LyS

Acting General Counsel

Lorenzo Holloway
Assistant General Counsel
Compliance Advice

Joshua Blume /é
Attorney

SUBJECT: - Debt Settlement Plan #17-03
Gary Johnson 2012, Inc. (C00495622)

Gary Johnson 2012, Inc. (“Committee”), the principal campaign committee of Gary
Johnson, a candidate for President during the 2012 election, seeks the Commission’s approval of
its debt settlement plan (“DSP”). The Committee owes nine creditors a total of $1.538,118.73.
The Committee proposes to settle this debt for $750,000.00. See Attachment 1. ..e C :eof
the General Counsel has reviewed the plan, and we recommend that the Commission not approve
the DSP because the debts would be settled through the use of an asset that has not been
independently appraised and there is a question of whether the settlement with one creditor
represents a hona fide arm’s length transaction.’

! Much of this debt was also reflected on the Candidate’s Statement of Net Outstanding Campaign
Obligations (“NOCQ Statement”), which the Candidate submitted in conjunction with his request and receipt of
Federal matching funds pursuant to the Presidential Primary Matching Payment Account Act, 26 U.S.C. §§ 9031 et
seq. (“Matching Payment Act”). Subsequent settlement of such debt may result in an additional repayment
obligation to the Commission. 11 C.F.R. § 9038.2(b)(1)(v), (f). A question raised by the DSP, therefore, is whether
the Commission would have the ability to levy an additional repayment obligation when the time period within
which to assess repayment obligations under the Matching Payment Act generally has expired. 26 U.S.C. § 9038(c)
(notification must occur within three years of date of ineligibility). Because we are recommending that the
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creditor. The Committee would similarly offer Political Advisors four non-exclusive
transferable licenses to the e-mail list data, the collective value of which the Committee assesses
as $600,000 ($150,000 x 4) to satisfy most of its approximately $831,000 indebtedness to that
creditor.

Because the Committee is offering an asset, as opposed to cash, to settle its debts, the
Commission must be able to ascertain the value of the asset as part of its review of the terms of
the DSP. Neither the Federal Election Campaign Act (“FECA”) nor the Commission’s
regulations prohibit the Committee from using an asset to settle debt. However, the
Commission’s purpose in reviewing a committee’s DSP is to ascertain whether any of the
proposed terms would entail the making of excessive or prohibited contributions according to the
terms of the FECA. See Debts Owed by Candidates and Political Committees, 55 Fed. Reg.
26378 (June 27, 1990). The Commission, therefore, must be able to examine the value of the
asset to ensure that the settlement does not result in an excessive or prohibited contribution to the
Committee. Id.

The Commission has reviewed proposed sales of political committee assets in a number
of previous advisory opinions. The Commission has concluded that if the asset has been
developed by the committee primarily for its own use in the course of its normal operations® and
has an independent and ascertainable market value, then the committee’s sale of it will not entail
a contribution by the purchaser so long as the asset is sold for its usual and normal charge. See
Advisory Opinions 1981-53 (Frazier), 1989-04 (Wilson), 2002-14 (Libertarian National
Committee). In the latter advisory opinion, the Commission articulated criteria that would guide
its evaluation of the proposed lease of a mailing list to others. The list must: 1) have an
ascertainable fair market value; 2) be leased at the usual and normal charge in a bona fide arm’s
length transaction, and 3) be used in a commercially reasonable manner consistent with such an
arms-length agreement. Advisory Opinion 2002-14 (Libertarian National Committee).

In a letter to this Office, the Committee’s representative, DB Capitol Strategies (which is
notably one of the creditors at issue here), indicates that that firm routinely advises other
organizations about the valuation of intangible assets, including e-mail lists, and that it bases this
advice partly upon confidential conversations with vendors and individuals in the industry
regarding the market for lists and the factors that can affect the value of a list. See Atta-"1ent 2.
[t notes that because e-mail lists are not liquid assets, their valuation can be difficult because they
have no intrinsic value; rather, their value consists solely in their potential to generate future
income. Id. Finally, the letter states that the Committee considered the following factors in
drawing a conclusion about the list’s value: the size of the list; the availability of similar lists; the
uniqueness of the specific population the list comprises; the age of the list; and the likelihood of
future demand for the list. A valuation of $.50 per name on the list was arrived at through
consideration of these factors, yielding a total value of $150,000. /d. In conversations with this
Office, the Committee’s representative stated that it would be reluctant to share with us the

3 We do not know at present whether the e-mail list was developed primarily for the Committee’s use in the
course of its normal operations. In light of the other factors warranting disapproval of the DSP discussed in this
memorandum, however, we do not believe it is necessary for us to acquire this information at this time.
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precise details of its evaluative methodology because to do so would entail revealing confidential
or privileged information.

In this case, we believe that we lack sufficient information about the first two of the three
aforementioned criteria that would enable us to assess the commercial reasonableness of the
proposed transactions.* First, while the Commission has concluded that mailing lists, including
e-mail lists, do possess an ascertainable market value, the Commission has indicated that such
value should be capable of objective verification. Advisory Opinion 1989-04 (Wilson) (noting
that “independent evaluation” would satisfy requirement of objective verification). See also
Matter Under Review (“MUR”) 5396 (Bauer for President 2000, Inc.), Factual and Legal
Analysis (“F&LA”), at 6 (Dec. 10, 2003) (committee did not provide documentation about,
among other things, how mailing lists were valued or about accepted industry standards);
Memorandum from James A. Kahl to Commission, Preliminary Report of the Audit Division on
Kerry-Edwards 2004, Inc. and the Kerry-Edwards 2004, Inc. General Election Legal and
Accounting Compliance Fund (LRA 658) (Memorandum #1 — Findings 2 and 3), at 5 (May 26,
2006) (committee failed to document valuation for mailing list).

Second, the entity that apparently provided the Committee with advice about the value of
the list, DB Capitol Strategies, is also a creditor that will receive a license to the list data in
satisfaction of the debt it is owed under the DSP. At the same time, DB Capitol Strategies is the
Committee’s representative in the debt settlement process. That DB Capitol Strategies
simultaneously appears to occupy these three roles raises a substantial question concerning
whether its proposed transaction with the Committee would be a bona fide arms-length
transaction. See MUR 5396, F&L A, at 2 (fact that mailing list exchange was between
candidate’s presidential campaign and his leadership PAC showed transaction not an arms-length
one); MUR 5181 (Spirit of America PAC), General Counsel’s Brief, at 25 (Apr. 23, 2003)
(mailing list exchange not arms-length transaction because candidate exercised control and
maintained a principal role for parties on both sides of the transaction).

Because of these uncertainties, we recommend that the Commission decline to approve
the DSP in this form, and that it condition any further review of the DSP that it undertakes upon
the Committee’s agreement to provide an independent appraisal of the value of the list.

See MUR 6937 (NextGen Climate Action Cor  ttee/B 'y for lowa), F&LA, at 6-7 (Apr. 19,
2016) (relying upon independent appraisal and detailed methodology in concluding that no
contribution resulted from committee’s sale of e-mail list).

II. RECOMMENDATIONS

—

Decline to approve the debt settlement plan filed by Gary Johnson 2012, Inc. at this time;

2. Condition further review upon the Committee providing an independent appraisal of the
value of the e-mail list used to settle debt owed to certain creditors;

3. Approve the appropriate letter; and

4. Close the file with respect to this DSP.

4 Regarding the third criterion, the Committee has indicated that the licenses would give the creditors the
ability to sell the list data.
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Attachment 1:
Revised Debt Settlement Plan of Gary Johnson 2012 filed on February 21, 2017 and
accompanying documents forwarded from RAD.

Attachment 2:

Letter from Dan Backer, Esq. re: Gary Johnson 2012, Inc. Debt Settlement Plan, dated
March 9, 2017.
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The Committee made continued efforts to raise the necessary funds through its website and mailing lists,

and at events.
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Federal Election Commission March 9, 2017
Attn: Joshua Blume

999 E Street NW

Washington, DC 20463

Re:  Gary Johnson 2012, Inc. Debt Settlement Plan
Dear Mr. Blume:

Pursuant to our conversation on March 6, 2017, I write to provide certain supplemental
information regarding the most recent amendment to Gary Johnson 2012, Inc.’s (“GJ2012”) debt
settlement plan (“DSP”).

First, with respect to the value of the email list, our firm routinely advises polit’
committees and other non-profit organizations on the valuation of intangible assets, including
email lists. Valuation can be difficult due to the fact that email lists are not liquid assets — a list
has no intrinsic value. Instead, its value comes solely from its potential to generate income in the
future, which further requires both the knowledge and means to utilize the list profitably,
significantly restricting the population of potential buyers.

Our advice on valuation is based in part on confidential conversations with vendors and
individuals in the industry regarding the current market for lists of a given nature, and the factors
which can affect list value. In this case, some of the factors considered when evalua g
GJ2012’s email list include: the size of the list, the availability of similar lists, the uniqueness of
the specific population the list comprises, the age of the list, and the likelihood of future demand
for the list. It was determined that $0.50 per name was a reasonable price within the various
ranges we reviewed, and thus a valuation of $150,000 is appropriate.

Second, with respect to the debt listed in Part II to DB Capitol Strategies, PLLC, the debt
amount given is for services rendered up through the date of the initial filing, and services
rendered thereafter necessary to the resolution of the audit and debt settlement plan, and through
to termination of the committee. This includes work currently being performed. A coov of the
en " listv  offered as payment in full for these services, though separate billing arra: _
may be made for other services or for expenses, as they arise.

Please let me know if you have any additional questions about the amended DSP.

Sincerely,

/s/

Dan Backer

(202) 210-5431 Direct
dan@political.law

203 South Union Street e Suite 300
Alexandria, VA 22314 5 é 2
202-210-5431(office) 202-478-0750(fax) ‘TTACH' T._—-___

www.DBCapitolStrategies.com r ”
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