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INTERPRETIVE STATEMENT OF
COMMISSIONER SEAN J. COOKSEY
Section 109.23(a) of Title 11 of the Code of Federal Regulations provides that “[t]he
financing of the dissemination, distribution, or republication … of campaign materials prepared
by the candidate, the candidate’s authorized committee, or an agent of either … shall be considered
a contribution for the purposes of contribution limitations and reporting responsibilities.”1 By
subjecting this spending to contribution limits, the regulation’s intent and practical effect is to
prohibit outside parties from using a campaign’s media content—such as logos, campaign
photos, or B-roll footage—in their own political communications.2 Importantly, § 109.23 makes
no distinction whether the republication is done in coordination with the campaign or separately—
both are considered “contributions.” As a consequence, the scope of the regulation is quite broad:
individuals may not work in concert with a campaign committee to republish campaign materials,
but they are also barred from using publicly available campaign content in their own independent
political speech.
I believe this regulation is patently illegal. As explained below, § 109.23 contradicts the
plain text of its underlying statute, and it exceeds the Commission’s constitutionally limited
authority under the Federal Election Campaign Act of 1971, as amended (the “Act”). As a result,
§ 109.23 cannot withstand a legal challenge under the Administrative Procedure Act,3 and it may
also fail constitutional scrutiny. I think the Commission should revise it.
***
The Commission has long struggled over what constitutes a prohibited “republication”
under § 109.23. Is it a republication for an outside group to use a campaign photo from a
candidate’s website as part of its political mailers?4 What about when a super PAC uses campaign
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footage from YouTube in its own television advertisements?5 While the Commission’s Office of
General Counsel has taken a maximalist view that an outside party’s incorporation of any amount
of campaign materials into its own communications is an illegal republication, the Commission’s
precedents have evolved over time and failed to articulate such a bright-line rule.6
But disagreements over the proper interpretation of “republication”—while important—I
believe are secondary to § 109.23’s latent legal defect. Put simply, the regulation is illegal because
it improperly departs from the specific terms used in the underlying statute.7 This is apparent when
comparing the relevant text of each:
52 U.S.C. § 30116(a)(7)(B):
(i) expenditures made by any person in cooperation, consultation, or concert, with,
or at the request or suggestion of, a candidate, his authorized political
committees, or their agents, shall be considered to be a contribution to such
candidate;
(ii) expenditures made by any person (other than a candidate or candidate’s
authorized committee) in cooperation, consultation, or concert with, or at the
request or suggestion of, a national, State, or local committee of a political
party, shall be considered to be contributions made to such party committee;
and
(iii) the financing by any person of the dissemination, distribution, or republication,
in whole or in part, of any broadcast or any written, graphic, or other form of
campaign materials prepared by the candidate, his campaign committees, or
their authorized agents shall be considered to be an expenditure for purposes of
this paragraph.8
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11 C.F.R. § 109.23(a):
(a) The financing of the dissemination, distribution, or republication, in whole or
in part, of any broadcast or any written, graphic, or other form of campaign
materials prepared by the candidate, the candidate’s authorized committee, or
an agent of either of the foregoing shall be considered a contribution for the
purposes of contribution limitations and reporting responsibilities of the person
making the expenditure. …9
As the emphasized language shows, the statute sets up a clear framework distinguishing
between coordinated and uncoordinated republication. Under § 30116(a)(7)(B)(iii), any
republication of campaign materials is considered an expenditure.10 Then, the preceding two
paragraphs at (i) and (ii) further provide that if an expenditure is made “in cooperation,
consultation, or concert with, or at the request or suggestion of ” a candidate committee or political
party committee, then it becomes a contribution.11 In other words, the statute plainly provides that
coordination is a necessary element for any republication of campaign materials to be considered
a contribution. Otherwise, uncoordinated republication is only an expenditure. The Commission’s
regulation at § 109.23(a), however, collapses this distinction by treating any republication—
whether coordinated or uncoordinated with a campaign—as a contribution.
The regulation is inconsistent with “the unambiguously expressed intent of Congress”
through the statute’s text.12 Both “expenditure” and “contribution” are distinct and separately
defined terms under the Act, used carefully throughout the legislation.13 By providing that
republication generally is an expenditure, and that coordinated expenditures specifically are
contributions, it follows that Congress intended that uncoordinated republications are not
contributions under the interpretive principle expressio unius est exclusio alterius.14 Moreover,
there is no ambiguity that the Commission could be said to be interpreting to justify deviating from
the statutory text and substituting “contribution” for “expenditure.” As a result, if challenged under
the Administrative Procedure Act, I do not think a reviewing court would grant the Commission’s
regulation any deference, and it would hold the regulation contrary to law.15
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Some may argue that Congress’s intent for uncoordinated republication is ambiguous—
and therefore open to regulatory interpretation—based on the statute’s legislative history. When it
first adopted the predecessor regulation of § 109.23 in 1977, the Commission cited statements in
the Conference Report for the 1976 amendments to the Act that “expenditures for … republication
of campaign materials are considered a contribution to the candidate.”16 A prior House Report
addressing language identical to that in the final bill similarly explained that the language in
§ 30116(a)(7) “treats expenditures made in cooperation, consultation, or concert with or at the
request or suggestion of a candidate as a contribution in kind to that candidate and provides further
that the republication of a candidate’s campaign materials shall be regarded as such a
contribution.”17 Likewise, at least one legislator opposed the bill on the grounds that it prohibited
private citizens from “financ[ing] the distribution or republication … of any campaign ad or other
materials used by a candidate … without it falling under the contribution limits.”18 In a later
recodification of the regulation, the Commission declined to depart from this “longstanding
interpretation of the underlying republication provision” because it did “not discern any instruction
from Congress, nor any other basis” to justify doing so.19
Even so, “[l]egislative history, for those who take it into account, is meant to clear up
ambiguity, not create it.”20 Federal courts have no need to resort to committee reports or
legislators’ floor statements to understand a statute with clear text. The Supreme Court has
instructed “time and again that courts must presume that a legislature says in a statute what it
means and means in a statute what it says there.”21 The same is true for administrative agencies.
The fact that the Commission issued the regulation many years ago does not bear on whether it is
contrary to the statute’s plain meaning. Indeed, the Supreme Court has declined to defer to
regulations much older than § 109.23 that it concluded were outside an agency’s statutory
authority.22
What’s more, there are substantial consequences to improperly treating uncoordinated
republications as contributions. While the Supreme Court in Buckley v. Valeo upheld limits on
contributions to political candidates, it struck down limits on individuals’ expenditures for political
advocacy. 23 The Court reasoned that expenditure limits “represent substantial rather than merely
theoretical restraints on the quantity and diversity of political speech.”24 So too here. By subjecting
independent communications containing campaign content to the limits on contributions, the
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Commission is unjustly restricting individuals’ and organizations’ protected political speech. This
is the unfortunate result of regulatory overreach by an agency that “has as its sole purpose the
regulation of core constitutionally protected activity.”25 And its effects are more than merely
hypothetical, as evidenced by the Commission’s regular receipt of complaints seeking to enforce
this regulation.26
Ultimately, it is the Commission’s responsibility to ensure that our regulations remain
within our constitutional and statutory bounds. I maintain that § 109.23 is not. By incorrectly
treating the uncoordinated republication of campaign materials as a contribution rather than an
expenditure, the Commission is acting beyond its legal authority and infringing on constitutionally
protected activity. To correct this error, the Commission should repeal or revise this regulation to
align it with the statute, before a federal court does it for us.

November 30, 2021
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