
 

 

       September 30, 2024 
 
Lisa J. Stevenson, Esq. 
Acting General Counsel  
Federal Election Commission 
1050 First St. NE 
Washington, DC 20463 
 

Re: REG 2024-07: Political Party Rules II  
 
Dear Ms. Stevenson: 
 
Campaign Legal Center (“CLC”) respectfully submits this comment on REG 2024-07: 
Political Party Rules II.1 CLC urges the Commission to reject the petition, which 
renews requests made in a 2016 petition on the same topic and centers on 
deregulating state and local political parties.2 The petition generally claims that the 
Federal Election Commission (the “FEC” or “Commission”) regulations 
implementing the Bipartisan Campaign Reform Act of 2002 (“BCRA”) are too 
onerous.3 It advocates for regulatory changes that would generally weaken 
important campaign finance guardrails, making it easier for party committees to 
spend soft money to influence federal elections,4 and allowing for increased 
candidate-party coordination that would incentivize the troubling fundraising tactics 
Congress documented and sought to end with BCRA.5 These changes would thus 
undermine BCRA—a landmark law that Congress passed with the clear goal of 
prohibiting political parties from raising and spending soft money in connection with 
federal elections—and the Federal Election Campaign Act’s (“FECA”) requirement 
that all spending “made in cooperation, consultation, or concert, with, or at the 
request or suggestion of, a candidate” be treated as coordinated.6 The Commission is 
charged with protecting voters and the integrity of federal elections by preserving 

 
1  See Notification of Availability: Political Parties Rules II, 89 Fed. Reg. 62,671 (Aug. 1, 
2024), https://sers.fec.gov/fosers/showpdf.htm?docid=425434 (“NOA”).  
2  See id. 
3  Ken Martin, Chair, Minn. Democratic Farmer-Labor Party, Petition for Rulemaking to 
Strengthen Political Parties at 2 (Jun. 25, 2024), 
https://sers.fec.gov/fosers/showpdf.htm?docid=425336 (“Petition”).  
4  See id. 
5  See NOA at 62,671. 
6  52 U.S.C. § 30116(a)(7)(B)(i). 

https://sers.fec.gov/fosers/showpdf.htm?docid=425434
https://sers.fec.gov/fosers/showpdf.htm?docid=425336
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FECA’s soft money and coordination restrictions, which advance important anti-
corruption and transparency goals. Accordingly, the Commission ought to reject the 
petition. 
 

Soft Money 
 

As CLC detailed in its comment on the 2016 petition (which is attached and 
incorporated by reference),7 Congress passed BCRA to stop wealthy individuals and 
special interests from circumventing federal contribution limits with “soft money,”8 
which is money raised outside the scope of federal campaign finance laws, i.e., 
money that is raised without regard to the federal contribution limits and source 
prohibitions and is not reported to the FEC.9 Prior to 2002, both federal and state 
political parties were allowed to solicit soft money, and they could spend it on a host 
of activities benefiting federal candidates—for example, coordinated issue ads 
featuring federal candidates run close in time to an election, or generic voter 
registration and get-out-the-vote (“GOTV”) activities designed to increase turnout 
for federal candidates.10 Congress developed an extensive factual record 
documenting how political parties attracted large soft-money donations by offering 
donors special access to federal officeholder and candidates, thereby risking quid pro 
quo corruption and its appearance.11  
 
Seeking to limit these risks, Congress passed BCRA, which was designed to end 
party committees’ use of soft money in connection with federal elections.12 BCRA 
banned federal parties from accepting any soft money and restricted the ways state 
parties—which are still allowed to raise soft money into their nonfederal accounts to 
be used in connection with state and local elections—can spend soft money on 
activities that simultaneously impact federal and nonfederal elections.13 As part of 
these reforms, Congress created a class of activities known as “federal election 
activities” (“FEA”), which state parties must pay for with federal funds.14 
 
Among the activities regulated as “FEA” are voter registration and GOTV efforts 
conducted in connection with, or close in time to, a federal election.15 The FEC 
promulgated regulations defining the terms “voter registration” and “GOTV 
activities,”16 both of which exempt any “brief exhortation . . . [that] is incidental to a 
communication, activity, or event.”17 The petition now asks the Commission to 

 
7  Attachment 1 (CLC and Democracy 21, REG 2016-03—Comments on Notice 2016-11: 
“Rulemaking Petition: Political Party Rules” (Jan. 30, 2017)). 
8  See McConnell v. FEC, 540 U.S. 93, 133 (2003) (describing BCRA as “Congress’ effort to 
plug the soft-money loophole”). 
9  Id. at 94, 122-23. 
10  See id. at 124-26, 131.  
11  See id. at 129-31. 
12  Id. at 133. 
13  See id. at 133-34. 
14  Id. 
15  52 U.S.C. § 30101(20)(A)(i)-(ii). 
16  11 C.F.R. § 100.24(a)(2)-(3). 
17  Id. § 100.24(a)(2)(ii), (3)(ii) 
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reconsider that definition.18 While the petition is not particularly specific—it simply 
asks the Commission to “reconsider and revise” these definitions19—this request 
appears to stem from a 2015 proposal advanced by former Commissioner Lee 
Goodman,20 who proposed exempting any “incidental” GOTV or voter registration 
activity even if it does not satisfy the “brief exhortation” requirement of the existing 
exemption.21 
 
The Commission should not expand this exemption, which is not even required by 
FECA.22 The existing exemption’s limited application only to GOTV or voter 
registration activity that is “brief” is important because, as the Commission 
explained when adopting the regulation, the word “brief” ensures that exhortations 
“that go on for many minutes of a speech, for example, or that occupy a large amount 
of space in a mailer” will not qualify for the exemption.23 The FEC’s Explanation and 
Justification recognized that encouragement to register or vote can be a secondary 
focus of a communication while still taking up a substantial proportion of time or 
space.24 Therefore, the “brief” requirement was necessary and important to prevent 
the exemption from undermining BCRA’s purpose of breaking the financial 
connections between parties, candidates, and corporate and special interest 
spenders.25 Allowing parties to use soft money to pay for any voter registration or 
GOTV that is “incidental to a communication, activity, or event” would expand this 
narrow exemption and thus contradict Congress’s clear goal of eliminating the use of 
soft money in connection with federal elections.    
 
The petition also appears to press for other changes to the definition of FEA with 
varying degrees of specificity.26 Given BCRA’s importance and the well-documented 
history of soft money abuses that spurred Congress to pass it, the Commission 
should decline this request to weaken the definition of FEA. As described herein and 
in CLC’s prior comment,27 there has been no change in circumstances that warrants 
any loosening of the restrictions placed on political parties, which serve the 
compelling interest of reducing opportunities for actual and apparent corruption.  

 

 
18  Petition at 2. 
19  Id. 
20  See id. at 22 (Exh. B, Comm’r Goodman, Memo. to the Comm’n, Regulatory Relief for 
Political Parties (Oct. 20, 2015)).   
21  Id. 
22  Definition of Federal Election Activity, 75 Fed. Reg. 55,257, 55,260 (Sep. 10, 2010) 
(explaining that the exemptions come from a federal court stating that the Commission 
“could draft definitions that exclude routine exhortations,” not that it must (emphasis 
added)). 
23  Id. at 55,261. 
24  See id. at 55,261-62. 
25  See id. 
26  See Petition at 2, 6-7 (Ken Martin, Chair, Minn. Democratic Farmer-Labor Party, Petition 
for Rulemaking to Strengthen Political Parties at 2 (June 14, 2016)). 
27  See Attachment 1. 
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Party-Candidate Coordination  
 

In addition to weakening the FEC’s soft money requirements, the petition proposes 
to make it easier for state and local political parties to engage in coordinated 
spending with candidates.28 The proposals include expanding the definition of party 
volunteer activity exempted from the definition of “contribution”—including, e.g., 
exempting spending on mailers produced with the aid of commercial lists and 
vendors29—as well as requiring that communications contain express advocacy to 
qualify as “party-coordinated expenditures,” allowing for the use of non-public 
campaign information to inform communications, and the wholesale removal of 
certain communications from the reach of the federal election laws.30 These 
proposals are plainly contrary to FECA’s definition of “coordination,” which requires 
all expenditures made “in cooperation, consultation, or concert, with, or at the 
request or suggestion of” a candidate, their authorized committee, or their agent to 
be treated as contributions.31  
 
Recognizing that political parties, “whether they like it or not . . . act as agents for 
spending on behalf of those who seek to produce obligated officeholders,”32 Congress 
limited party-coordinated spending, intending to dissuade donors from 
circumventing the candidate-contribution limits by giving to the parties to spend in 
coordination with their preferred candidates.33 Moreover, the restrictions on party-
coordinated spending have become even more important in recent years, in the wake 
of increased joint fundraising after the McCutcheon decision.34 Joint fundraising 
committees allow parties and candidates to work together to streamline fundraising 
for big donors, often putting candidates in the room with donors as they cut large 
checks to the parties. Against this backdrop, it is easy to see how allowing parties to 
undertake more spending that is coordinated with candidates would increase the 
influence, access, and power of special interests. Indeed, just this month, the U.S. 
Court of Appeals for the Sixth Circuit upheld the party-coordinated expenditure 
limit against a facial constitutional challenge, recognizing that changed 
circumstances have not eliminated the need or rationale for restricting how much 
parties can spend in coordination with candidates.35  
 

 
28  See NOA at 62,671. 
29  See Petition at 2, 21 (seeking changes to the “volunteer exempt mail” rules that would 
allow for the use of commercial lists and greater involvement of vendors, thereby diminishing 
the grassroots quality of the activity and calling into question the basis of the exemption).  
30  See id. at 20-21, 92-93 (Letter from Ken Martin, Chair, Minn. Democratic Farmer-Labor 
Party, to FEC, Re: REG 2016-03: Political Party Rules (Jan. 30, 2017)). 
31  See 52 U.S.C. § 30116(a)(7)(B)(i). 
32  FEC v. Colo. Republican Fed. Campaign Comm., 533 U.S. 431, 452 (2001). 
33  See id. at 446-47. 
34  See McCutcheon v. FEC, 572 U.S. 185 (2014) (striking down the aggregate contribution 
limit); see also Joint Fundraising Committees, OpenSecrets, 
https://www.opensecrets.org/joint-fundraising-committees-jfcs (last visited Sep. 26, 2024). 
35  Nat’l Republican Senatorial Comm. v. FEC, No. 24-3051 (6th Cir. Sep. 6, 2024), 
https://www.fec.gov/resources/cms-content/documents/nrsc-v-fec-corrected-opinion-09-05-
24.pdf.   

https://www.opensecrets.org/joint-fundraising-committees-jfcs
https://www.fec.gov/resources/cms-content/documents/nrsc-v-fec-corrected-opinion-09-05-24.pdf
https://www.fec.gov/resources/cms-content/documents/nrsc-v-fec-corrected-opinion-09-05-24.pdf
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While the petition does not propose eliminating the party-coordinated spending limit 
outright, the regulatory changes it advances would clearly make coordination easier 
and thus contravene Congress’s intent, in FECA, to firmly limit such spending and 
the attendant increase in big donors’ power and influence in the political process.36 

 
Conclusion 

 
The Supreme Court has aptly observed that “the entire history of campaign finance 
regulation” is “circumvention.”37 Those seeking to unduly influence candidates and 
government policy invariably exploit every loophole and ambiguity in the law to 
ensure their money has its desired effect. The FEC should thus not open a 
rulemaking designed to poke holes in the law that will increase the use of soft money 
and coordinated spending in federal elections. State and local parties may face 
unique regulatory requirements, but history has clearly shown that those 
requirements are critical to preventing real and apparent corruption. The American 
people have a fundamental right to a government that is responsive to their needs—
rather than to the whims of the highest bidders.   
 
 

Respectfully submitted, 
 
 
       /s/ Saurav Ghosh  
Saurav Ghosh 
Shanna (Reulbach) Ports 
Campaign Legal Center 
1101 14th St. NW, Suite 400 
Washington, DC 20005 

 
 
 
 

 
36  The Commission has already increased the risks associated with special interest spending 
through a string of deregulatory decisions allowing for greater coordination and soft money 
spending. See, e.g., Advisory Op. 2022-20 (Maggie for NH) (finding that certain blast text 
messages are not contributions when coordinated); Advisory Op. 2024-01 (Texas Majority 
PAC) (allowing for coordination of paid canvassing activities without the costs being treated 
as contributions); Advisory Op. 2024-05 (Nevadans for Reproductive Freedom) (allowing 
candidates to solicit unlimited soft money for state ballot measure committees); see also Sean 
Cooksey, Campaign Finance Wars Are Over and the Winner Turned Defeat into Victory, Fox 
News (Sep. 25, 2025), https://www.foxnews.com/opinion/campaign-finance-wars-over-winner-
turned-defeat-victory (“[O]ver the last several years, the [FEC’s] Republican commissioners, 
joined by Democratic colleagues, have made significant progress rolling back regulations.”). 
37  McConnell, 540 U.S. at 165. 

https://www.foxnews.com/opinion/campaign-finance-wars-over-winner-turned-defeat-victory
https://www.foxnews.com/opinion/campaign-finance-wars-over-winner-turned-defeat-victory
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January 30, 2017 

 

 

 

By email to PoliticalPartyRules@fec.gov 

 

Mr. Neven F. Stipanovic  

Acting Assistant General Counsel  

Federal Election Commission  

999 E Street, NW  

Washington, DC 20463  

 

 

Re: REG 2016-03—Comments on Notice 2016-11: “Rulemaking Petition: Political 

Party Rules”  

 

Dear Mr. Stipanovic, 

 

These comments are submitted jointly by the Campaign Legal Center and Democracy 21 

in response to the Commission’s “Notice of Availability” of a petition for rulemaking submitted 

by the Minnesota Democratic-Farmer-Labor Party, Notice 2016-11, 81 Fed. Reg. 69721 (Oct. 7, 

2016). We urge the Commission to deny the petition to initiate a rulemaking.  

 

With their request, petitioners seek to undermine regulations governing how State, 

district, and local parties can use “soft money”—that is, large (and often unlimited) contributions 

that are not subject to the source and amount limits of the Federal Election Campaign Act 

(FECA). Loopholes similar to those petitioners seek to create led to the breakdown of the 

campaign finance system and the passage of the Bipartisan Campaign Reform Act (BCRA), 

whose relevant statutory provisions were upheld against facial constitutional challenges in 

McConnell v. FEC
1
 and upheld against as-applied challenges in Republican National Committee 

v. FEC,
2
 and whose implementing regulations have been developed over the course of several 

years of regulatory proceedings and litigation.
3
 

                                                           
1
  540 U.S. 93, 161–73 (2003). 

 
2
  561 U.S. 1040 (2010), aff’g 698 F. Supp. 2d 150 (D.D.C. 2010). 

 
3
  See e.g. Definition of Federal Election Activity, 75 Fed. Reg. 55257 (Sep. 10, 2010); see also 

Shays v. Fed. Election Comm'n, 528 F.3d 914, 916–17 (D.C. Cir. 2008). 
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Specifically, petitioners ask the Commission to (i) narrow the scope of the “federal 

election activities” that trigger BCRA hard money rules for spending by state parties, (ii) allow 

state and local parties to use soft money to fund a wider range of staff activities than is 

permissible under current rules, and (iii) implement an array of deregulatory proposals, 

previously suggested by Commissioner Goodman, to exempt certain categories of party spending 

from the definition of a “party coordinated communication,” to exempt certain activities from 

triggering the “conduct” prong of the party coordinated spending rules, and to liberalize rules 

related to party volunteer activities. 

 

For the reasons outlined below, the Commission should reject this petition.  

 

A. BCRA’s Legislative History, Purpose and Structure Make Clear That a 

Robust Interpretation of the “Federal Election Activity” Restrictions are 

Critical to Preventing Circumvention of the Soft Money Ban  

 

From the late 1970s through the 1990s, a series of Commission regulations and advisory 

opinions opened the door for State, district, and local party committees to use soft money, in 

many cases raised by federal candidates, to fund a range of activities that assisted federal 

candidates.
4
 Soft money spending by the two major parties skyrocketed from 5 percent ($21.6 

million) in 1984 to 42 percent ($498 million) in 2000—and a Senate investigation found that 

both parties were selling access to candidates in exchange for large soft money contributions.
5
  

 

BCRA, enacted in 2002, amended FECA to prohibit federal candidates and national party 

committees from soliciting, receiving, or directing soft money. 52 U.S.C. § 30125. Similarly, 

FECA provides: “[A]n amount that is expended or disbursed for Federal election activity by a 

state, district, or local committee of a political party . . . shall be made from funds subject to the 

limitations, prohibitions and reporting requirements of this Act.” 52 U.S.C. § 30125(b)(1). The 

Act contains a limited exception for certain “Federal election activities” that a state party 

committee may finance in part with so-called Levin funds. 52 U.S.C. § 30125(b)(2). 

 

The Act defines “Federal election activity” to include, inter alia, “voter identification, 

get-out-the-vote activity, or generic campaign activity conducted in connection with an election 

in which a candidate for Federal office appears on the ballot (regardless of whether a candidate 

for State or local office also appears on the ballot)[.]”  52 U.S.C. § 30101(20)(A)(ii). 

 

Congress’s overriding purpose in enacting the state party soft money restrictions was to 

avoid further circumvention of the Federal campaign finance laws.  One of BCRA’s principal 

sponsors said that in closing the soft money loophole, Congress took “a balanced approach 

which addresses the very real danger that Federal contribution limits could be evaded by 

diverting funds to State and local parties,”
6
 and indeed, the record in McConnell unquestionably 

demonstrated that large contributions raised by the parties presented ample opportunities for the 

                                                           
4
  540 U.S. 122-129. 

 
5
  Id. at 129-132. 

 
6
  148 Cong. Rec. S2138 (daily ed. Mar. 20, 2002) (statement of Sen. McCain) 
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reality or appearance of corrupt bargains between contributors and candidates. See 540 U.S. at 

145–56, 161–62. 

 

The Supreme Court in McConnell upheld BCRA’s prohibitions on state and local party 

committees using soft money to fund Federal election activity, as a permissible means of 

preventing “wholesale evasion” of the national party soft money ban “by sharply curbing state 

committees’ ability to use large soft-money contributions to influence federal elections.”  Id. at 

161. The Court noted: 

 

[I]n addressing the problem of soft-money contributions to state committees, 

Congress both drew a conclusion and made a prediction.  Its conclusion, based 

on the evidence before it, was that the corrupting influence of soft money does 

not insinuate itself into the political process solely through national party 

committees.  Rather, state committees function as an alternative avenue for 

precisely the same corrupting forces. 

 

Id. at 164 (emphasis added).  The Court continued: 

 

Congress also made a prediction.  Having been taught the hard lesson of 

circumvention by the entire history of campaign finance regulation, Congress 

knew that soft-money donors would react to [the national party soft money 

ban] by scrambling to find another way to purchase influence.  It was “neither 

novel nor implausible” for Congress to conclude that political parties would 

react to [the national party soft money ban] by directing soft-money 

contributors to the state committees . . .  

 

Id. at 166 (internal citation omitted). 

 

The McConnell Court concluded that “[p]reventing corrupting activity from shifting 

wholesale to state committees and thereby eviscerating FECA clearly qualifies as an important 

governmental interest.”  McConnell, 540 U.S. at 165–66. 

 

The Court went on to explicitly discuss BCRA’s definition of “Federal election activity,” 

explaining that BCRA’s ban on state party use of soft money for “Federal election activity” “is 

narrowly focused on regulating contributions that pose the greatest risk of  . . . corruption: those 

contributions to state and local parties that can be used to benefit federal candidates directly.”  

Id. at 167 (emphasis added).  The Court continued: 

 

Common sense dictates, and it was “undisputed” below, that a party’s efforts 

to register voters sympathetic to that party directly assist the party’s 

candidates for federal office.  It is equally clear that federal candidates reap 

substantial rewards from any efforts that increase the number of like minded 

registered voters who actually go to the polls. 

 

Id. at 167–68 (internal citations omitted) (emphasis added). 
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According to the Court: “Because voter registration, voter identification, GOTV, and 

generic campaign activity all confer substantial benefits on federal candidates, the funding of 

such activities creates a significant risk of actual and apparent corruption,” and BCRA’s limits 

governing the funding of such activities are “a reasonable response to that risk.”  Id. at 168. 

 

The legislative history, unmistakable congressional purpose and statutory structure of 

BCRA all make clear that inclusive regulatory definitions of “Federal election activity,” “voter 

registration,” “voter identification,” and “GOTV” are critical to preventing circumvention of the 

soft money ban and should not be further narrowed by the Commission’s administrative 

interpretations. 

 

B. The Definitions of “Federal Election Activity” that Apply to State, District, 

and Local Parties Were Developed to Address Actual or Apparent 

Corruption  

 

Importantly, most of the BCRA provisions and implementing regulations at issue here do 

not limit how much State, district, and local parties can spend on federal election activity (as 

long as the spending is not coordinated with federal candidates). Instead, BCRA and 

Commission rules provide that the funds used for such spending must be raised in limited 

amounts, and only from sources permissible under FECA.  

 

As a result, these are contribution limits, which the Supreme Court has repeatedly upheld, 

not spending limits subject to strict First Amendment scrutiny.
 7

 And given the close relationship 

between political parties and their candidates, contributions to party committees pose much the 

same threat of corruption as contributions to the candidates those party committees support and 

with whom they are intimately connected. Thus, as the Supreme Court has put it, parties, 

“whether they like it or not, … act as agents for spending on behalf of those who seek to produce 

obligated officeholders.”
8
 There is nothing in the Court’s recent jurisprudence that should lead 

the Commission to reconsider these rules.
9
  

 

                                                           
7
  In McConnell, the Supreme Court addressed the contention that the state-party soft money 

provisions should be treated as spending limits subject to strict scrutiny, and concluded that although 

BCRA’s state-party soft money provision “prohibits state party committees from spending nonfederal 

money on federal election activities,” it does not “in any way limit[] the total amount of money parties 

can spend. … Rather, [it] simply limit[s] the source and individual amount of donations. That [it] do[es] 

so by prohibiting the spending of soft money does not render [it an] expenditure limitation[].” 540 U.S. at 

139. 

 
8
  FEC v. Colo. Repub. Fed. Campaign Comm., 533 U.S. 431, 452 (2001). 

 
9
  McCutcheon v. FEC, 134 S.Ct. 1434 (2014)  expressly declined to “revisit Buckley’s distinction 

between contributions and expenditures and the corollary distinction in the applicable standards of 

review,” 134 S. Ct. at 1445. Contrary to petitioner’s assertions, the Court in McCutcheon didn’t express 

“it’s skepticism of circumvention rationales.” Pet. at 3. Indeed, after expressing concern about a 

“prophylaxis-upon-prophylaxis approach,” the Court actually offered specific proposals to prevent 

circumvention of base limits. Id. at 1458.  
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Petitioners’ primary complaint appears to be the degree to which BCRA itself regulates 

state parties, as opposed to how the Commission has interpreted BCRA. To the extent that 

petitioners contest the Commission’s interpretation of BCRA’s statutory provisions, their 

concern principally lies with the underlying regulatory definitions of activities that constitute 

“federal election activity,”
10

 such as “voter registration activity”
11

 and “get out the vote 

activity.”
12

 See Pet. at 4. And petitioners take issue with the regulatory requirement that staff 

who spend more than 25% of their time in a particular month on “federal election activities”—

which includes voter identification, voter registration, and get-out-the-vote activity—must be 

paid with hard money.
13

 Instead, petitioners ask that BCRA’s hard money requirement only be 

triggered if staff spend more than 25% of their time “in connection with a federal election”—a 

more ambiguous (and, potentially, more easily abused) phrase. 

 

In Shays v. FEC, 414 F.3d 76 (D.C. Cir. 2005), the D.C. Circuit struck down an earlier 

Commission rule relating to the state party staff allocation issue, calling the rule “particularly 

irrational,” and one that “makes no sense.”
14

  Presumably, petitioners now want to use soft 

money to pay staff for voter registration, voter identification, and get-out-the-vote activities that 

they claim are not “in connection with a federal election.” See Pet. at 4-5. Yet the reason that 

parties must use hard money to pay staff engaged in such activities is because these activities are 

indisputably connected to federal elections, regardless of whether a party claims the activities are 

“locally directed.” As the Supreme Court observed in upholding the state party soft money rules 

in McConnell, “voter registration, voter identification, GOTV, and generic campaign activity all 

confer substantial benefits on federal candidates,” and therefore “the funding of such activities 

creates a significant risk of actual and apparent corruption.” 540 U.S. at 168.  

 

The underlying definitions of those activities that constitute “Federal election activity,” 

like “voter registration activity”
15

 and “get-out-the-vote activity,” were developed over the 

course of several years of regulatory proceedings and litigation.
16

  And indeed, prior efforts by 

the Commission to write under-inclusive, loophole-ridden soft money rules were rejected by the 

D.C. Circuit, in a later iteration of the Shays case, as contrary to  BCRA’s purpose.
17

  In that 

second Shays decision, the D.C. Circuit said that “[t]he FEC’s restrictive definitions of GOTV 

activity and voter registration activity run directly counter to BCRA’s purpose, and the 

                                                           
10

  11 C.F.R. § 100.24. 

 
11

  Id. § 100.24(a)(2). 

 
12

  Id. § 100.24(a)(3). 

 
13

  11 C.F.R. § 106.7(d)(1)(i)-(iii).  

 
14 

 414 F.3d at 112. 
 
15

  Id. § 100.24(a)(2). 

 
16

  See e.g. Definition of Federal Election Activity, 75 Fed. Reg. 55257 (Sep. 10, 2010). 
 
17

  Shays v. Fed. Election Comm'n, 528 F.3d 914, 916–17 (D.C. Cir. 2008). 
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Commission has provided no persuasive justification for them.”
18

  The current definitions are 

necessarily inclusive, because as the Supreme Court observed in McConnell, “[c]ommon sense 

dictates” that “any efforts [by state or local parties] that increase the number of like-minded 

registered voters who actually go to the polls” will “directly assist the party’s candidates for 

federal office.”
19

 The Commission need not and should not revisit these rules.  

 

C. Coordinated Spending Should Not Be Limited to Express Advocacy  

 

Finally, petitioners ask the Commission to undertake a rulemaking based on a proposal 

initiated by Commissioner Goodman. As we previously wrote in letters to the Commission 

regarding these recommendations:   

 

The most alarming suggestion in this proposal is to exempt from the definition of 

“coordinated” spending any public communication that refers to a candidate unless the 

communication contains express advocacy or republished campaign materials . . . While 

this proposal is made in the limited context of spending that would tally against the party 

coordinated spending limits, it is an approach to the concept of “coordination” that is 

invalid and discredited.  See, e.g., Shays v. FEC, 414 F.3d 76, 97-102 (D.C. Cir. 2005); 

FEC v. Christian Coalition, 52 F. Supp. 2d 45, 88 (D.D.C. 1999).  As the Supreme Court 

has said, “the line between express advocacy and other types of election-influencing 

expression is, for Congress’ purposes, functionally meaningless.”  McConnell v. FEC, 

540 U.S. 93, 217 (2003).   

 

The proposed approach is particularly problematic since it involves communications from 

party committees. The Supreme Court in Buckley v. Valeo established the express advocacy test 

for spending made independently of a candidate as a means of narrowing the broadly-worded 

statutory phrase “for the purpose of influencing” an election that could potentially “encompass 

both issue discussion and advocacy of a political result.” 424 U.S. 1, 79 (1976). But 

communications from party committees, developed in coordination with candidates, and that 

reference a federal candidate or incorporate parts of candidate’s campaign materials, cannot 

possibly be regarded as issue discussion and are undoubtedly intended to advocate a political 

result.  

 

And, BCRA’s treatment of “coordinated expenditures” already extends beyond express 

advocacy. For example, disbursements for "electioneering communications"—a category of non-

express advocacy—that are coordinated with a candidate or party are treated as “coordinated 

expenditures,” and thus as contributions to that candidate or party. 52 U.S.C. § 30116(a)(7)(c). 

The Supreme Court specifically upheld these provisions in McConnell, noting that “Buckley’s 

narrow interpretation of the term ‘expenditure’ was not a constitutional limitation on Congress’ 

power to regulate federal elections,” and consequently concluded that “there is no reason why 

Congress may not treat coordinated disbursements for electioneering communications in the 

same way it treats all other coordinated expenditures.” 540 U.S. at 202-03. 

 

                                                           
18

  Shays, 528 F.3d at 932. 

 
19

  540 U.S. at 167-68. 
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By using what the Supreme Court has described as a “functionally meaningless” standard 

to draw the line between coordinated spending and independent spending (even if, in the first 

instance, just for parties), the Commission would be opening the door to the general evisceration 

of the coordination standard of the law. 

 

Indeed, in Shays v. FEC, the D.C. Circuit examined the use of “express advocacy” as a 

standard for applying the coordination rules (there, outside of 90/120 day pre-election windows).  

The court said: 

 

[T]he FEC’s rule not only makes it eminently possible for soft money to be used 

in connection with federal elections, but also provides a clear roadmap for doing 

so, directly frustrating BCRA’s purpose.  Moreover, by allowing soft money a 

continuing role in the form of coordinated expenditures, the FEC’s proposed rule 

would lead to the exact perception and possibility of corruption Congress sought 

to stamp out in BCRA. . . .
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Finally, state parties—like most Americans—may have legitimate concerns about the 

growing role of independent expenditure-only organizations like super PACs that are working 

closely with the candidates they support. The proper way to address this issue is not by creating 

new campaign finance loopholes for party committees in the name of “rebalancing” the 

system—which would open the door to the corruption that BCRA was enacted to prevent—but 

instead for the Commission to enforce its own coordination rules against candidate-specific super 

PACs and to undertake a rulemaking on strengthening those regulations.  

 

 For the reasons set forth above, we urge the Commission to reject this petition for 

rulemaking.  

 

                                                                     Sincerely, 

 

 

 

/s/ Brendan Fischer                    /s/ Donald J. Simon                                                             

Brendan Fischer                   Donald J. Simon 

                       Director of Federal Programs               Counsel to Democracy 21 

                         Campaign Legal Center   
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  Shays, 528 F.3d at 925 (internal quotes and citations omitted). 
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