MUR830600016

ATTORNEYS AT LAW

777 South Figueroa Street
34th Floor

N O S S A M A N Los Angeles, CA 90017
LLP T 213.612.7800
F 213.612.7801
Amber Maltbie

D 213.612.7803
amaltbie@nossaman.com

October 31, 2024

VIA EMAIL: cela@fec.qov

Wanda D. Brown

Assistant General Counsel

Complaints Examination & Legal Administration
Federal Election Commission

1050 First Street, NE

Washington, DC 20463

By OGC/CELA at 5:30 pm, Oct 31, 2024

[RECEIVED }

Re: FEC Response to MUR 8306
Dear Ms. Brown:

This letter jointly responds to the complaint in MUR 8306 on behalf of our clients
Assemblymember Evan Low and Evan Low for Congress (the “Committee”) (respectively
“Respondents”). The allegations made in MUR 8306 are premised on false assumptions and
inuendo, not facts. For the reasons described below, the Federal Election Commission (“FEC”)
must dismiss the complaint on the ground that it fails to establish that Respondents violated the
Federal Election Campaign Act (“FECA”).

The gist of the complaint is that the Committee allegedly received an in-kind contribution from
Stand with Asian Americans (SwWAA), a 501(c)(3) charitable nonprofit, in the form of the use of
SwAA'’s internet domain and email list. However, this is factually inaccurate because the
Committee has never used SwAA’s domain or email list.

The entirety of the complaint in MUR 8306 is based on a single fact: the words in one of the
Committee’s “unsubscribe” links inadvertently included the phrase “standwithasianamericans” in
the url itself. As explained more fully below, this was the result of human error that had nothing to
do with SWAA.

The Committee has had hundreds of volunteers over the course of the campaign. One such
volunteer, Mr. Justin Zhu, is the co-founder and former CEO of an email marketing platform
called Iterable. Mr. Zhu is also a founder and board member of SWAA. Mr. Zhu volunteered for
the Committee solely in his personal capacity and not as a representative of SwWAA. As part of his
volunteer activity, Mr. Zhu used a free account (the “Evan Low Project”) in Interable to send a
limited number of campaign emails (nine in total). The Evan Low Project email service was
connected to the domain evanlow.net and the Evan Low for Congress Google g-suite email
service. It was never connected to SwAA’s or any other domain. Each email campaign was
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based on an Inferable template that contained sections that could be filled in by the user,
including a space for an unsubscribe link. [See Exhibit A.]

The Evan Low Project did not have access to any other project using the Iterable service,
including, but not limited to, domains, email lists, or billing information. It appears that an
incorrect url was used in the email template; however, the page that it landed on clearly stated
“You've successfully been unsubscribed from Evan Low's Marketing Channel messages” and
included a button to unsubscribe that properly unsubscribed the individual from the Evan Low
Project email lists and did not interface with any SWaA list or functionality. [See Exhibit B.]

The email distribution list that Mr. Zhu used was provided to him by the Committee. [Zhu
Declaration [ 5.] The Committee purchased the email list by purchasing the voter data files from
Santa Clara County and San Mateo County, which are the two counties contained in
Congressional District 16. [See Exhibit C.] The Committee never used and was never provided
with SwAA’s email list. The email lists it generated were based off of information gathered from
the voter files. [See Exhibit D for examples of voters pulled for email distribution.]

Lodging a complaint based on false allegations against SWAA to score political points
against Assemblymember Low is particularly odious. SWAA is America’s first legal civil rights
organization focused primarily on fighting anti-Asian workplace discrimination,! work that
became particularly urgent in response to rising anti-Asian rhetoric and violence during the
COVID-19 pandemic. These false allegations, predicated on inuendo as opposed to actual
evidence, attack SWAA'’s tax status as a charitable organization. SwAA’s statement to the press
in response to the filing of this frivolous complaint speaks for itself:

"Stand with Asian Americans (SWAA) is a strictly non-partisan 501(c)(3) organization and it is
against our core policies to share, sell, or disclose any subscriber information to external entities,
including political campaigns. SWAA has never provided email lists to the Low campaign. Any
suggestion otherwise is categorically false and misrepresents our unwavering commitment to our
community's privacy and trust.

We condemn Ms. Revel's (sic) politically motivated and irresponsible accusations against
SwWAA, a civil rights organization fighting anti-Asian hate and discrimination. Ms. Revel failed to
reach out to us to verify these allegations, which are easily proven false. Ms. Revel's complaint,
citing Evan's attendance of a SWAA anti-Asian hate event as evidence of wrongdoing, is
outrageous - we wonder if she would attack other minority advocacy organizations under similar
circumstances."?

The complaint’s allegation of a prohibited, unreported in-kind contribution is nothing more
than unfounded conjecture that is easily rebutted by the facts. The complaint does not offer any
actual evidence that SWAA allowed the Committee the use of its domain or email list and will not
be able to. For these reasons, the FEC should dismiss the complaint in MUR 8306.

1 See Our Work - Stand with Asian Americans

2 FEC complaint filed against Evan Low's CA District 16 Congressional campaign by former chair - ABC7
San Francisco (abc7news.com)
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Sincerely,
Amber Maltbie
Nossaman LLP
AM:am

Attachments: Declaration of Justin Zhu and Supporting Exhibits
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DECLARATION OF JUSTIN ZHU

I, Justin Zhu, declare:

1. I am an entrepreneur and nonprofit director based in San Francisco. I have
personal knowledge of the facts contained in this Declaration, and if called upon to do so, I could
and would competently testify thereto.

2. I co-founded and previously served as Chief Executive Officer of a company
called Iterable. Iterable is an email marketing platform that powers communications to billions of
people on behalf of companies. I am also a co-founder and board member of Stand with Asian
Americans (SWAA), a 501(c)(3) charitable nonprofit focused on fighting anti-Asian
discrimination in the workplace.

3. In my personal capacity and acting solely on my own behalf, I volunteered for the
Evan Low for Congress campaign from January to March in 2024. As a volunteer, I agreed to
assist with distributing a total of nine emails on behalf of the campaign. To do so, I used a free
Iterable email marketing account.

4. The free Iterable email marketing account that I used for this purpose was set up
as a project (the “Evan Low Project”) under a separate master account. The Evan Low Project
did not have access to the master account (or any other account), including but not limited to the
accounts’ billing information, contact lists, or any other data. The Evan Low Project email
service was connected to the domain evanlow.net and the Evan Low for Congress Google g-suite
email service. It was never connected to SWAA or any other domain.

5. The Evan Low for Congress campaign provided me with an email list, which I
added to the Evan Low Project account. This is the only email list I used when sending emails. I
understand that this email list was obtained by the Evan Low for Congress campaign by
purchasing the voter data files from Santa Clara County and San Mateo County.

6. Iterable provides an email template with blank spaces to be completed by the
project using the Iterable service. The SWAA hyperlink was included in the “unsubscribe” space
by mistake. The unsubscribe hyperlink did not connect to the SWAA website. My recollection is

that the page the link went to stated Evan for Congress above or before the entry field to
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unsubscribe from further emails. Therefore, I did not notice that the unsubscribe link used a

SwAA url.

I declare under penalty of perjury under the laws of the United States that the foregoing is

true and correct.

Dated: OCTOBER 30, 2024

=N .
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Sale Transaction
REGISTRAR OF VOTERS
COUNTY OF SANTA CLARA

1555 BERGER DR. BLDG 2
SAN JOSE, CA 95112
w2-15-24 ve:19 AN

MERCHANT 1D : @BSCL-SCROV-RVPOS-P
TERMINAL : RYP0OS52001

Pavment [vpe

xxxx_ Expr  Haix
RECEIPT - + 3667763529

Auth Code : B83381

- Pavment for ; VUIER REG FILE
\ Ref nunber

Pavuent amount :
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FEDERAL ELECTION COMMISSION
1050 First Street, NE
Washington, DC

STATEMENT OF DESIGNATION OF COUNSEL

Provide one form for cach Respondent/Witness
E-MAIL: cela@fec.gov

AR/MUR/RR/P-MUR# 8306

Name of Counsel: Amber Maltbie

Firm: Nossaman, LLP

Address: 777 S. Figueroa St. 34th Floor

Los Angeles, CA 90017

Office#: 2136127803 Fax#:

movic: [

E-mail: amaltbie@nossaman.com

The above-named individual and/or firm is hereby designated as my counsel and is authorized to receive any
notifications and other communications from the Commission and to act on my behalf before the Commission.

Sl —

Date (Signature - Respondent/Agent/Treasurer) Title

_ EvanLow _

w(N'amc — Please Pi‘ﬁlt) o

RESPONDENT: EvanLow
(Please print Committee Name/ Company Name/Individual Named in Notification Letter)

Mailing Address: 777 S. Figueroa St. 34th Fl()()i

(Please Print)

Los Angeles, CA 90017
Homeit: Mobile#:
Officelt: Faxt:
E-mail:

This form relates to a Federal Llection Commussion matter that is subject to the contidentiality provisions of 82 US.CL§ 30109@)(12)(A).
This section prohibits making public any notfication or imvestigation conducted by the Federal Elechon Commission without the express
written consent of the person under mvestigation

Rev. 2023





