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RECEIVED
THE LAW By OGC/CELA at 5:49 pm, May 03, 2024
OFFICE of
DANIEL
GUTMAN
May 3, 2024
VIA ELECTRONIC MAIL

Wanda Brown, Acting Assistant General Counsel
Trace Keeys, Paralegal

Federal Election Commission

Office of Complaints Examination

& Legal Administration

1050 First Street, NE

Washington, DC 20463

cela@fec.gov
Re: MUR No. 8230

Dear Ms. Brown:

The Foundation for Accountability and Civic Trust (Complainant) submitted a
complaint asking the FEC to investigate alleged violations of the Federal Election
Campaign Act (the Act) in connection with a fellowship program hosted by the American
Mainstream Policy Leadership Institute (AMPLI). We write on behalf of Tony Vargas,
Tony Vargas for Congress, and Jessica Lathrop in her capacity as the Treasurer of Tony
Vargas for Congress in response.

Complainant’s allegations raise no reason to believe that the compensation for the
AMPLI fellowship was a prohibited corporate contribution or that Tony Vargas or his
campaign knowingly received or accepted prohibited contributions. Indeed, the only basis
for the complaint is a cherry-picked statement from a 2019 podcast and Complainant’s
speculation about the purpose of the AMPLI fellowship. This is insufficient as a matter of
law to justify further action by the Commission. Further, Tony Vargas was not a candidate
when he participated in the fellowship, and every cent he received for his work was for
bona fide employment. For these reasons, and the reasons discussed below, the complaint
should be dismissed.

Factual Background

Tony Vargas is a candidate for Congress in Nebraska’s Second Congressional
District. While he has not previously served in a federally elected role, Vargas has
considerable experience in public service and policy. He is a former schoolteacher and
AmeriCorps fellow and has served as an elected official for more than a decade. In 2013,
Vargas was appointed to the Omaha Public Schools Board. Then, in 2016, he was elected
to the Legislature in Nebraska’'s Seventh Legislative District—a position he still holds.

Vargas also ran for Congress in Nebraska’s Second Congressional District in 2022.
He won the Democratic primary and ran in the general election against incumbent Don
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Bacon. Representative Bacon ultimately won the election on November 8, 2022, securing
a fourth term as a member of the House of Representatives.

L. Vargas’s Work for the AMPLI Fellowship.

Vargas first heard about the AMPLI fellowship in late November 2022—after the
2022 election. AMPLI’s co-chair approached Vargas about the fellowship and explained
AMPLI’s desire to engage policy, communications, and thought leaders for a yearlong
fellowship program focused on policy research and communications.2

Vargas was invited to apply for the fellowship and was one of thirteen fellows
selected. AMPLI offered Vargas $10,000 per month for his work in the fellowship
program, which included rigorous research and regular check-ins on emerging policy
issues.3 It is our understanding that each fellow was paid the same monthly amount.

The fellowship launched in January 2023—before Vargas was a candidate for
federal office for the 2024 election cycle.4 As part of the fellowship, Vargas traveled to
Washington, D.C. in January and May for trainings and meetings.5 Each month, Vargas
submitted memoranda summarizing his research, met with the other fellows to discuss
and collaborate on research, and tested communications developed by other fellows.6
AMPLI paid the fellows for their work, which required them to apply their expertise and
first-hand knowledge from years of public service. Never once did AMPLI or any other
organization connected to the AMPLI fellowship indicate that the fellows’ compensation
was for anything other than the work performed in the fellowship program.”

As alluded to above, each AMPLI fellow was expected to research and write about
an emerging policy issue of their choice. Vargas chose affordable housing. His research
focused on effective messaging regarding homeownership in an effort to increase
awareness and policy outcomes at the state and federal levels.8

Vargas’s research aligned with his considerable experience in housing policy,
messaging, and coalition building. In his eight years as a Nebraska State Senator, Vargas
sponsored and co-sponsored various housing bills, including;:

e LB 694, changing the matching fund requirements under the Nebraska
Affordable Housing Act in 2020;

1 Tony Vargas Decl. 1 4.
2Seeid. 1 5.

31d. 19 6-7.

4Id. 7 6.

5Id. 7.

6 Id.

71d. 19 11-12.

81d. 18.
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e LB 737, changing the requirements for annual status reports for the
Affordable Housing Trust Fund in 2020;

e LB 1155 (amended into LB 866), Adopt the Middle-Income Workforce
Housing Act in 2020;

e LB 1252, to appropriate federal funds from the Department of Economic
Development for middle-income housing in 2022;

e LB 1142, to appropriate federal funds to the Nebraska Investment Finance
Authority to support the development of affordable housing units in 2022;

e LB 248, to amend sections of the Nebraska Fair Housing Act in 2023 and
2024;

e LB 741, to reallocate funds to the Rural Workforce Housing Investment
Fund to provide workforce housing grants in 2023 and 2024;

e LB 801, to allocate funds to the Middle-Income Workforce Housing
Investment Fund and Affordable Housing Trust to provide workforce
housing grants and improve the supply of housing for middle-income
workers in 2023 and 2024; and

e LB 1346, to provide a property tax exemption for qualified affordable
housing developments in 2024.

Vargas participated in the AMPLI fellowship for approximately 6 months, until
July 4, 2023.9 At that time, Vargas resigned from the fellowship because he decided to
run for federal office and announced his candidacy on July 5.1 Thus, Vargas was
never a candidate for federal office while participating in the AMPLI
fellowship.

Some of the other fellows also went on to run for federal office in this current
election cycle, but most did not. In total, only six of the thirteen fellows—less than 50%—
are running for federal office.

II. New Politics.

The crux of the underlying complaint relates to alleged statements by Emily
Cherniack—the Chairperson of New Politics, a 527 organization, and the New Politics
Leadership Academy, a 501(c)(3) non-profit. According to its website, New Politics is an
organization “recruiting, developing, and electing servant leaders who put community

9Id. T09.

10 Id. 9 9; Anthony Vargas, 2023 Statement of Candidacy, Filing FEC-1709653 (filed July 5, 2023) (available
at https://docquery.fec.gov/cgi-bin/forms/H2NE02132/1709653/).
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and country over self.”t The New Politics fellowship was the subject of a previous
complaint, which the FEC dismissed.2

When AMPLI first established its fellowship, New Politics agreed to be the
fellowship’s fiscal sponsor. But it only served as the fiscal sponsor for one month—
January 2023. AMPLI parted ways with New Politics and transitioned to a new fiscal
sponsor, the Our American Future Foundation, in February.!3

Until receiving the complaint, neither Vargas nor his campaign were aware of the
podcast. Vargas did not discuss the fellowship program with Cherniack or anyone else at
New Politics. And Vargas is not, and has never been, a New Politics candidate.4

Legal Analysis

The complaint alleges that AMPLI made illegal contributions to several candidates,
including Tony Vargas, under 52 U.S.C. § 30116. The Act requires the Commission to first
determine if there is a “reason to believe” there is a violation of the Act before opening an
investigation.'5s The Commission may only find a “reason to believe” a complaint if it sets
forth sufficient specific facts, which if proven true, would constitute a violation of the
Act.r6 The Commission may not find reason to believe based upon unwarranted legal
conclusions or mere speculation.'”

The complaint should be dismissed for three separate and independent reasons.
First, Vargas was not a candidate for federal election when he participated in the AMPLI
fellowship program. Second, Vargas’s compensation was for bona fide employment
independent of his campaign. And third, the complaint itself is speculative and fails to
present facts that, if proven true, would demonstrate a violation of the Act.

11 New Politics, https://www.newpolitics.org/about (last accessed April 11, 2024).
12 First General Counsel’s Report, MUR No. 7816 (Daniel Feehan et al.), April 11, 2022.

13 Even the Washington Examiner articles cited by Complainant to support its complaint, which are critical
of the AMPLI fellowship, confirm New Politics’ sponsorship of the AMPLI fellowship lasted a single month.
See Gabe Kaminsky, Failed Democratic candidates pocket ‘fellowship’ cash from opaque progressive
group to run in 2024, Washington Examiner (January 24, 2024),
https://www.washingtonexaminer.com/news/2812270/ opaque-progressive-group-fellowship-pay-failed-
candidates/.

14 See Our Candidates, New Politics, https://www.newpolitics.org/our-candidates (last accessed April 11,
2024) (listing the New Politics’ Candidates).

1552 U.S.C. § 30109(a)(2).

16 Statement of Reasons of Chairman Cooksey and Comm’ns Dickerson & Trainer at 1, MUR 8082
(Unknown Respondents), April 8, 2024.

17 Id.; Statement of Reasons of Comm’ns Mason, Sandstrom, Smith, & Thomas at 2, MUR 4960 (Clinton),
December 21, 2000.
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I. Vargas was not a federal candidate while he participated in the
AMPLI fellowship program.

Vargas’s work for AMPLI ceased before he became a candidate for federal office.
Therefore, the fellowship stipend is not an unlawful contribution under the Act.

52 U.S.C. § 30116 limits contributions to federal candidates and bars candidates
and political campaign committees from knowingly accepting unlawful contributions.:8
Vargas, however, was not a candidate at all when he participated in the AMPLI fellowship
program. Vargas began the fellowship after his 2022 campaign, and he resigned from the
fellowship before launching his second campaign for Congress on July 5, 2023.19
Because Vargas’s participation in the fellowship was entirely outside the time during
which he was a candidate, the Act’s candidate compensation rules do not apply. The
complaint should therefore be dismissed.z2°

II. Vargas’s compensation was for bona fide employment independent
of his 2024 congressional campaign.

Even if Vargas was a candidate while participating in the AMPLI fellowship—which
he was not—his compensation was not an unlawful expenditure because it was income for
bona fide employment that was genuinely independent of his candidacy.

Under 11 C.F.R. § 113.1(g)(7)(iii), compensation to a candidate is not considered a
contribution when three conditions are met: (A) the compensation results from bona fide
employment that is genuinely independent of the candidacy; (B) the compensation is
exclusively in consideration of services provided by the employee as part of his
employment; and (C) the compensation does not exceed the amount of compensation
which would be paid to any similarly qualified person for the same work over the same
period of time.2! Vargas’s compensation satisfies each of these conditions.

As discussed above, Vargas applied and was accepted to the AMPLI fellowship
program after his 2022 campaign concluded. He was one of thirteen fellows who
participated in the program in 2023.

When Vargas applied for and began the fellowship program, he had not yet decided
to run for election in 2024. And he understood that his compensation was solely for the
services he rendered during the fellowship and no other purpose. This was confirmed by
his communications with AMPLI—no one from AMPLI or any other organization ever
indicated that the fellowship was dependent on him seeking federal office in 2024. In fact,

18 52 U.S.C. § 30116(f) (emphasis added); see also 11 C.F.R. § 113.1(g)(7)(iii).
19 Tony Vargas Decl. 113—-6, 9—10; Tony Vargas Statement of Candidacy, Filing FEC 1709653 (July 5, 2023).

20 FEC MUR 7816 (Daniel Feehan, et al.), FEC Factual and Legal Analysis at 4 (noting the fellowship was
“entirely outside the time during which Feehan was a candidate.”); see also 11 CF.R. §
113(g)(7)(iii)(payments for an expense made by a third party “before the candidate became a candidate” are
not contributions because they are considered to be “irrespective of the candidacy.”).

21 11 C.F.R. § 113.1(g)(7)(iii); First General Counsel’s Report (Jodey Cook Arrington) at 5, MUR 7044,
November 7, 2016.
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of the thirteen fellows in Vargas’s class, less than half are currently running for federal
office.

Vargas commenced the AMPLI fellowship program in January 2023. The focus of
his fellowship was researching and developing mainstream messaging on housing
issues—an issue for which he has considerable experience. Each month Vargas

e researched and tested mainstream messaging on housing issues;

e applied his expertise from years of public service, coalition building, and
prior state and federal campaigns to the development of communications
and mainstream messaging;

o tested messaging on other issues prepared by other fellows in the program;
e met with the other fellows virtually to discuss their fellowship focuses; and

e prepared memoranda detailing his monthly work product, his plans on
what was executed, and his research.

This work, coupled with Vargas’s out-of-state travel for trainings and meetings,
confirms the bona fide nature of his work. Vargas was tasked with researching and
messaging a complex policy issue suited to his experience and expertise. His
compensation was for the fellowship only and was independent of his 2024 congressional
campaign. And the compensation was reasonable and not excessive given (1) Vargas’s
expertise and experience and (2) the fact that all AMPLI fellows, regardless of whether
they later sought election to federal office, were paid the same monthly stipend.

There are simply no allegations in the complaint to suggest any wrongdoing by
Vargas or anyone else associated with the AMPLI fellowship. For these reasons, the
complaint should be dismissed.

III. The complaint fails to set forth facts which, if proven, would
establish a violation of the Act.

The speculative nature of the complaint is insufficient as a matter of law to justify
further action by the Commission. Indeed, the complaint fails to offer any facts or
allegations to suggest that Vargas or Lathrop knowingly accepted unlawful contributions.
For this additional reason, the complaint should be dismissed.

The entire basis of the complaint is an alleged statement that Cherniack made over
five years ago in a 2019 podcast.22 But Cherniack is, at most, tangentially related to the
AMPLI fellowship that Vargas participated in. Cherniack is the Chairperson of New
Politics and the New Politics Leadership Academy. New Politics was the fiscal sponsor of
the AMPLI fellowship for a single month—January 2023. AMPLI and New Politics

22 The Great Battlefield Podcast, https://soundcloud.com/thegreatbattlefield/recruiting-servant-leaders-
for-political-office-with-emily-cherniack-of-new-politics-episode-281 (2019).
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subsequently parted ways and the Our American Future Foundation assumed fiscal
sponsorship of the program.

Moreover, even if Cherniack ran the 2023 AMPLI fellowship, the 2019 statement
is insufficient as a matter of law to establish a violation of the Act by Vargas or his
campaign. Cherniack never stated that participation in the fellowship program was
dependent on the fellow running in a future federal election.23 Rather, she stated that the
fellowship was a paid research opportunity for past candidates.24 The remainder of the
complaint is based on pure speculation, supposition, and press characterizations about
the purpose of the fellowship program—all of which is insufficient as a matter of law to
show that reasonable fellowship compensation is an unlawful expenditure.

Further, the entire complaint focuses on AMPLI and its supposed intent. But
AMPLI’s intent alone is insufficient to pursue further action against Vargas or his
campaign. Here, the complaint must state sufficient facts to show Vargas or his campaign
knowingly accepted unlawful contributions.25 Because the complaint falls short of this
requirement, there is no reason to believe that Vargas or Lathrop violated the Act. For
this reason, and the reasons addressed above, the complaint should be dismissed.

CONCLUSION

The complaint has not alleged facts which, if proven true, would provide a
sufficient basis for the Commission to find that Vargas or Lathrop violated the Act or
Commission regulations. The Commission, therefore, should reject Complainant’s
request for an investigation and immediately dismiss the complaint and close the file.

Respectfully submitted,

i

Daniel J. Gutman
Sydney L. Hayes

Counsel to Respondents Tony
Vargas, Tony Vargas for
Congress, and Jessica Lathrop

23 See The Great Battlefield Podcast, (2019).
24 Id.

25 52 U.S.C. 30116(f); see also Fed. Election Comm’n v. Cal. Med. Ass’n, 502 F. Supp. 196, 203—04 (holding
that a party’s knowledge of the facts rendering its conduct unlawful constitutes a “knowing acceptance”).
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BEFORE THE FEDERAL ELECTION COMMISSION

)
In re MUR 8230 )
)

DECLARATION OF TONY VARGAS

I, Tony Vargas, declare as follows:

4 4 My name is Tony Vargas and I am over the age of 21. I suffer from no
physical or mental impairment, and make this declaration on my personal knowledge.

2. I am a current candidate for the Second Congressional District in Nebraska.
I formally filed and announced my candidacy on July 5, 2023.

3. I ran for the same seat in Congress during the 2022 election. I did not
ultimately win the election, which occurred on November 8, 2022.

4. After winding up my first campaign in 2022, I was approached by the co-
chair of the American Mainstream Policy Leadership Institute (AMPLI) about a year-long
fellowship with other civic-minded leaders from across the country.

5. After hearing about the fellowship, I decided to pursue the opportunity. I
submitted a memorandum describing my experiences and how the fellowship program
would help me develop messaging on mainstream policies in my state and region.

6. I was formally selected for the fellowship and, in January 2023, I flew to
Washington, D.C. to begin the program and meet other fellows.

7. For the next several months, I actively participated in the fellowship. Each
month, I was required to submit a memorandum detailing my monthly work product,
describing my plan on what was executed, and summarizing my research. I often met with
other fellows—both in person and virtually—to discuss communications and messaging.
I was compensated $10,000 per month for my work.

8. The policy and research focus for my fellowship was developing a
mainstream homeownership agenda. This research was focused on effective messaging
regarding homeownership in an effort to increase awareness and policy outcomes at the
state and federal levels.
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9. I resigned my fellowship with AMPLI effective July 4, 2023, because I
decided to run a second time for federal office. After resigning, I announced my candidacy
for Congress. I was not paid for any time or services after the effective date of my
resignation.

10. Ihaveread the complaint filed against me and others by the Foundation for
Accountability and Civic Trust. The allegations contained in the complaint are not
consistent with my experience as an AMPLI Fellow. Never once did AMPLI or any other
organization connected to the AMPLI fellowship indicate that the fellows’ compensation
was for anything other than the work performed in the fellowship program.

11. Nor was there any expectation that I or any of the other fellows run for
federal office during or after the fellowship program. In fact, to my knowledge, less than
half of the AMPLI fellows I served with are running for federal office.

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing

is true and correct.

Date: May 3, 2024

By:/z///%
v





