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Washington, D.C., 20463 

 

via email to: cela@fec.gov 

 

Re: VTDigger Response to FEC MUR 8065 

Dear Attorney Luckett: 

VTDigger responds to your letter dated September 20, 2022.  I am designated to represent 

VTDigger in all Federal Election Commission (“FEC” or “Commission”) investigations and 

proceedings related to MUR 8065.  Please direct all future communications about this matter to 

me.   

VTDigger is a statewide news organization that publishes daily reports on state 

government, politics, public policy and local news. We also publish in-depth stories, investigative 

pieces, video, and audio, in addition to raw information in the form of press releases and 

government documents, and we host occasional public events to inform our readers.  See: 

https://vtdigger.org/  VTDigger is a project of  The Vermont Journalism Trust, a 501(c)(3) 

nonprofit organization. As detailed in the attached Declaration of Managing Editor Paul Heintz, 

VTDigger is a not-for-profit and 501(c)(3) organization with policies in place consistent with that 

status.   

MUR 8065 pertains to a September 8, 2022, edition of the 2022 “Digger Debate Series” 

staged by the non-profit online news site known as VTDigger.  The debate featured two candidates 

for one of Vermont’s U.S. Senate seats. The complaint appears to allege that a third candidate, 

independent Cris Ericson, was excluded from participation in the debate.  Ms. Ericson states that 

debate participation must be based on criteria but does not specifically claim how VTDigger 

allegedly misapplied criteria to exclude her from that debate.   
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The debate in question was funded and staged consistently with applicable FEC 

regulations.  No action should be taken against VTDigger or any other entity that is the subject of 

the debate-related complaint. 

A. Regulatory Framework 
 

FEC regulations leave the structure of the debate to the discretion of the staging organization, 

but set forth some mandatory compliance requirements, including for candidate selection.  For 

general election debates such as the one at issue in MUR 8065, a: 

staging organization(s) must use pre-established objective criteria to 

determine which candidates may participate in a debate. For general 

election debates, staging organizations(s) shall not use nomination by a 

particular political party as the sole objective criterion to determine whether 

to include a candidate in a debate. 

11 C.F.R. § 110.13(c).  To qualify as a staging organization under the regulation, a nonprofit 

organization must be exempt from taxation under Section 501(c)(3) of the Internal Revenue Code 

and must not endorse, support, or oppose political candidates or political parties.  11 C.F.R. § 

110.13(a)(1).  

A business entity may donate funds to a nonprofit organization qualified under 11 C.F.R. 

§ 110.13(a)(1) to defray the cost of staging candidate debates that are held in accordance with the 

other requirements of the Commission’s regulations. Id. § 114.4(f)(1)-(3).  In addition, the 

regulations authorize “bona fide newspapers, magazines and other periodical 

publications…provided that they are not owned or controlled by a political party, political 

committee or candidate” to stage candidate debates using their own funds.  11 C.F.R. § 

110.13(a)(2). 

 B. Factual Background 

 Please see the attached declaration of Managing Editor Paul Heintz.  Mr. Heintz’s 

Declaration provides the objective, pre-existing, and non-partisan criteria applied to determine 

debate participation.  That Declaration also explains how these criteria justify VTDigger’s debate 

participation decision.  VTDigger.org also makes reference to the response submitted in this matter 

by the Necrason Group through its designated attorney, Anthony Iarrapino, and the facts stated in 

that response.   

C. VTDigger is a Qualified Nonprofit Organization 

 VTDigger is a project of the Vermont Journalism Trust which is a 501(c)(3) tax-exempt 

not-for-profit corporation.  The information about VTDigger’s tax-exempt status and independent 

governance is publicly available at the above links and Paul Heintz’s attached Declaration.  

VTDigger does not endorse, support, or oppose political candidates or political parties.  Further, 

VTDigger maintains a strict firewall between its journalism and its donors and sponsors.  This 

firewall extends to debates.  As such, VTDigger qualifies as a nonprofit staging organization and 

eligible to receive sponsorships in support of its 2022 Debate Series. 
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D. VTDigger is a Bona Fide Journalistic Enterprise Not Owned or Controlled 

by a Political Party, Political Committee, or Candidate 

In addition to being a qualified nonprofit organization, VTDigger is qualified to stage 

debates under FEC regulations as a bona fide journalistic enterprise unaffiliated with political 

entities. Information about its journalistic bona fides, including awards it has won from the New 

England Newspaper and Press Association, among others, are available on the above-referenced 

websites.   

 

E. VTDigger Applied Pre-Established, Objective, and Non-Partisan Candidate 

Selection Criteria to Determine Candidate Participation in the Debate  

 

As detailed in the attached Declaration of Managing Editor Paul Heintz, VTDigger applied 

multiple, pre-established, objective and non-partisan criteria in determining that Democratic Party 

nominee, Rep. Peter Welch and Republican Party nominee Gerald Malloy would be the two 

candidates to participate in the September 8, 2022 debate.  A criterion, but not the only criterion, 

applied to make this determination was major party status affiliation, a criterion expressly 

recognized as being appropriate under FEC regulations.  As detailed in Managing Editor Paul 

Heintz’s attached Declaration, major party status was not determinative.  Vermont has a rich 

history of independent and third-party candidates.  Here, however, Ms. Ericson simply has not 

succeeded at garnering public support, raising enough money to run a competitive campaign, 

operating a statewide campaign, securing public office, or holding a leadership position in the 

public or private sector despite repeated runs for various public offices.  Application of 

VTDigger’s objective, pre-existing, and non-partisan criteria justifies the debate participation 

decision Ms. Ericson complains of.  

 

F. Conclusion 

VTDigger applied pre-established, objective and non-partisan criteria as required by FEC 

regulations to determine debate participation.  MUR 8065 does not establish any violation.  No 

further action is warranted.  MUR 8065 should be dismissed. 
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VTDigger looks forward to this matter’s prompt resolution.  Please let me know if we can 

provide any further information.   

 

Sincerely, 

      

Ronald A. Shems 

Tarrant, Gilles & Shems 

Designated Counsel for VTDigger 

 

cc:  Cris Ericson 

 Anthony Iarrapino 

 VT Attorney General’s Office 
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