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FEDERAL ELECTION COMMISSION

FIRST GENERAL COUNSEL’S REPORT

COMPLAINANTS:

RESPONDENTS:

RELEVANT STATUTES
AND REGULATIONS:

INTERNAL REPORTS CHECKED:

FEDERAL AGENCIES CHECKED:

I. INTRODUCTION

MUR 8002

DATE COMPLAINT FILED: May 19, 2022
DATE OF NOTIFICATIONS: May 24, 2022
LAST RESPONSE RECEIVED: Nov. 2, 2022
DATE ACTIVATED: Nov. 4, 2022

ELECTION CYCLE: 2020
EXPIRATION OF SOL: Nov. 3, 2025

Campaign Legal Center
Roger G. Wieand

Tread Standard, LLC

34N22, Inc., and Charles Gantt in his official
capacity as treasurer

South Florida Residents First and Paul Kilgore in
his official capacity as treasurer

Stuart Miller

52 U.S.C. § 30104(b)
52U.S.C. § 30122
11 C.F.R. § 110.1(e), (g)

Disclosure Reports

None

The Complaint in this matter alleges that Tread Standard, LLC made a $100,000

contribution on behalf of one or more other persons, on March 30, 2022, to 34N22, Inc., and

Charles Gantt in his official capacity as treasurer, an independent expenditure-only political

committee (“IEOPC”), and made a $25,000 contribution also on behalf of one or more other

persons, on November 3, 2020, to South Florida Residents First and Paul Kilgore in his official

capacity as treasurer, another [IEOPC. The Complaint bases these allegations on the lack of any
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apparent activity by Tread Standard other than the making of state and federal contributions, as
well as the fact that it was a respondent in a prior matter that also alleged conduit activity.

The Response on behalf of Tread Standard and its sole member, Stuart Miller, represents
that Miller created and used Tread Standard to make contributions on his behalf. They represent
that he did so based on the advice of counsel. Although the Response acknowledges that the
transactions occurred and were conducted to prevent disclosure of Miller’s identity, it argues that
the Commission should evaluate this matter as a failure to provide and report attribution
information, rather than as conduit contributions. A Response from 34N22 similarly argues that
this matter should be analyzed under the Commission’s attribution regulations. A Response by
South Florida Residents First argues that the Complaint does not allege that it knew or had
reason to know that anyone other than Tread Standard made the contribution.

Given the acknowledgments by Tread Standard and Miller, we recommend that the
Commission find reason to believe that Stuart Miller and Tread Standard LLC violated 52 U.S.C.
§ 30122 by, respectively, making and allowing its name to be used to make a contribution in the
name of another. Because an investigation does not appear to be necessary to substantiate these
violations or complete the factual record, we recommend that the Commission authorize pre-
probable cause conciliation with Miller and Tread Standard. Although there is no information in
the current record indicating that either recipient committee knew or should have known that
Tread Standard was not the true source of the contributions, because additional relevant
information may come to light during conciliation negotiations, we recommend that the
Commission take no action at this time as to the allegations that 34N22 and South Florida
Residents First knowingly accepted contributions in the name of another in violation of

52 U.S.C. § 30122. Further, we recommend that the Commission find no reason to believe as to
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the allegations that 34N22 and South Florida Residents First failed to report attribution
information in violation of 52 U.S.C. § 30104(b) and 11 C.F.R. § 110.1(e) and that Tread
Standard failed to disclose attribution information in violation of 11 C.F.R. § 110.1(g)(5)
because the attribution provisions do not apply where a person makes a contribution in the name
of another.

II. FACTUAL BACKGROUND

34N22, Inc., is an IEOPC that first registered with the Commission on September 14,
2021; Charles Gantt is its treasurer.! South Florida Residents First is an IEOPC that registered
with the Commission on January 6, 2020; its treasurer is Paul Kilgore.? Tread Standard LLC is a
Delaware company that incorporated on April 30, 2015.°

A complaint filed on September 14, 2015, previously alleged that Tread Standard had
been used to effectuate the making of a contribution in the name of another in connection with a
$150,000 contribution to Right to Rise, USA, Inc., reportedly made by Tread Standard on June
17,2015, “just a month and a half” after Tread Standard was formed.* The Commission
ultimately closed the file in that matter, designated as MUR 6968, after failing to reach four
votes on whether to find reason to believe that Tread Standard violated 52 U.S.C. § 30122.°

Two of the then-four Commissioners issued a Statement of Reasons (“SOR”) in the matter,

1 34N22, Inc., Original Statement of Org. (Sept. 14, 2021); 34N22, Inc.; Am. Statement of Org. (Apr. 15,
2022).

2 South Florida Residents First, Statement of Org. (Jan. 6, 2020).

3 Delaware Department of State, Division of Corporations, Entity Search,
https://icis.corp.delaware.gov/eCorp/EntitySearch/NameSearch.aspx (last visited Nov. 14, 2022) (search for entity
name “Tread Standard LLC” or file number “5738997”).

4 Compl. at 3, MUR 6968 (Sept. 14, 2015).
5 Certification (“Cert.”), MUR 6968 (May 11, 2018).
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explaining that Section 30122 applied to contributions from LLCs to IEOPCs but that, because
Tread Standard’s contribution occurred before an April 1, 2016, SOR that explained how LLC
contributions to IEOPCs would be treated after the Supreme Court’s decision in Citizens United
v. FEC, 558 U.S. 310 (2010), they did not vote to proceed in the matter at hand.® Another
Commissioner issued a separate Statement of Reasons taking the position that the law was
already clear that LLCs cannot be used to make conduit contributions to IEOPCs post-Citizens
United.”

Subsequently, South Florida Residents First reported, in its 2020 Post General Election
Report, receiving a $25,000 contribution from Tread Standard on November 3, 2020.% 34N22, in
its 2022 April Quarterly Report, reported receiving a $100,000 contribution from Tread Standard
on March 30, 2022.°

The Complaint in this matter alleges that Tread Standard was used as a conduit to
effectuate contributions on behalf of one or more persons to 34N22 and South Florida Residents
First.!® The Complaint claims in support of this allegation that Tread Standard appears to have

engaged in no activity other than to make contributions to federal and state political committees

6 Statement of Reasons of Chair Caroline C. Hunter and Commissioner Matthew S. Petersen, MURs 6968,

6995, 7014, 7017, 7019, and 7090 (July 2, 2018) (citing Statement of Reasons of Chairman Matthew S. Petersen and
Commissioners Caroline C. Hunter and Lee E. Goodman, MURs 6485, 6487, 6488, 6711, and 6930 (Apr. 1, 2016)).

7 Statement of Reasons of Vice Chair Ellen L. Weintraub, MURs 6968, 6995, 7014, 7017, 7019, & 7090
(June 19, 2018).

8 South Florida Residents First, 2020 Post-Gen. Election Report at 9 (Nov. 24, 2020).

9 34N22, Inc., Original 2022 April Quarterly Report at 12 (Apr. 15, 2022).

10 Compl. 9 3, 30, 37-39.



10

11

12

13

14

15

16

MUR800200079

MUR 8002 (Tread Standard LLC, ef al.)
First General Counsel’s Report
Page 5 of 17

since its formation in 2015.!" The Complaint also notes the prior matter involving allegations of
Tread Standard acting as a conduit in connection with the contribution to Right to Rise.'?

After receiving the Complaint in this matter, 34N22 amended its report to attribute the
full amount of the contribution reportedly made by Tread Standard to Stuart Miller.!* South
Florida Residents First has not amended its reporting of this contribution.

The Response on behalf of Tread Standard and Miller admits that Tread Standard was
created in 2015 “to make political contributions to [[EOPCs]” and was “utilized” by Miller “to
make the two federal political contributions at issue” in this matter.'* According to the
Response, “Miller was concerned about receiving excessive solicitations if it was widely known
that he had made large contributions.”!> The Response represents that Miller believed he could
continue to do so based on representations from his then-counsel as a result of the Commission’s
split vote in MUR 6968.'® Then-counsel argues that he has no record of having received a copy
of the SORs in that matter and thus contends that he was not on notice of the Commission’s
clarification of the law.!” The Response also takes the position that Miller “did not seek
impermissibly to conceal his identity” because he received legal advice that he could contribute

to IEOPCs through an LLC and that instead the Commission should consider this to have been a

n 1d. 99 4, 18-20.

12 Id. 9 11-14.

13 34N22, Inc., Am. 2022 April Quarterly Report at 9, 12 (July 6, 2022).
14 Tread Standard, LLC, and Stuart Miller Resp. at 1-2 (Nov. 2, 2022).
15 1d. at 2-3 (citing Decl. of Brian L. Bilzin § 4).

16 Id. at 3-4.

17 1d.; see also Decl. of Brian L. Bilzin § 8.
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failure to attribute the contributions to Miller.'® The Response also notes that 34N22 has
amended its report to attribute the contribution at issue to Miller."

The Responses on behalf of 34N22 and South Florida Residents First argue that the
Complaint does not allege that the committees violated the Act and that there is no information
indicating that they would have been aware that the contributions they accepted were made on
behalf of another.?’ 34N22 also argues that, to the extent the Complaint alleges facts that would
indicate that it failed to properly attribute the contribution, it lacked proper notice because the
contribution was made before SORs that were issued in MUR 7454 (Blue Magnolia Investments,
LLC) (“Blue Magnolia”), which, 34N22 contends, were the first time that the Commission made
clear that LLC attribution rules applied to IEOPCs.?! 34N22 also argues that it diligently
corrected the issue by amending its report to attribute the contribution to Miller.??

III. LEGAL ANALYSIS

The Act provides that a contribution includes “any gift, subscription, loan, advance, or
deposit of money or anything of value made by any person for the purpose of influencing any
election for Federal office.”® The term “person” for purposes of the Act and Commission
regulations includes partnerships, corporations, and “any other organization or group of

persons.”?* The Act prohibits a person from making a contribution in the name of another

18 Tread Standard, LLC, and Stuart Miller Rep. at 4-5.

19 Id. at4.

20 South Florida Residents First Resp. at 1-2 (June 27, 2022); 34N22 Resp. at 1 (July 8, 2022).
21 34N22 Resp. at 1-2.

2 1d.

3 52 U.S.C. § 30101(8)(A).

24 1d. § 30101(11); 11 C.F.R. § 100.10.
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person, knowingly permitting his or her name to be used to effect such a contribution, or
knowingly accepting such a contribution.”> The Commission has included in its regulations
illustrations of activities that constitute making a contribution in the name of another:

(1) Giving money or anything of value, all or part of which was
provided to the contributor by another person (the true contributor)
without disclosing the source of money or the thing of value to the
recipient candidate or committee at the time the contribution is
made; or

(i)  Making a contribution of money or anything of value and
attributing as the source of the money or thing of value another
person when in fact the contributor is the source.®
The requirement that a contribution be made in the name of its true source promotes
Congress’s objective of ensuring the complete and accurate disclosure by candidates and
committees of the political contributions they receive.?’” Courts therefore have uniformly
rejected the assertion that “only the person who actually transmits funds . . . makes the

contribution,”?®

recognizing that “it is implausible that Congress, in seeking to promote
transparency, would have understood the relevant contributor to be [an] intermediary who

merely transmitted the campaign gift.”?® Consequently, both the Act and the Commission’s

implementing regulations provide that a person who furnishes another with funds for the purpose

25 52 U.S.C. § 30122.
26 11 C.F.R. § 110.4(b)(2)(1)—(ii).
2 United States v. O ’Donnell, 608 F.3d 546, 553 (9th Cir. 2010) (“[T]he congressional purpose behind

[Section 30122] — to ensure the complete and accurate disclosure of the contributors who finance federal elections
— is plain.”) (emphasis added); Mariani v. United States, 212 F.3d 761, 775 (3d Cir. 2000) (rejecting constitutional
challenge to Section 30122 in light of compelling governmental interest in disclosure).

2 United States v. Boender, 649 F.3d 650, 660 (7th Cir. 2011).

2 O’Donnell, 608 F.3d at 554; see also Citizens United v. FEC, 558 U.S. 310, 371 (2010) (“The First
Amendment protects political speech; and disclosure permits citizens and shareholders to react to the speech of
corporate entities in a proper way. This transparency enables the electorate to make informed decisions and give
proper weight to different speakers and messages.”); Doe v. Reed, 561 U.S. 186, 199 (2010) (“Public disclosure also
promotes transparency and accountability in the electoral process to an extent other measures cannot.”).
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of contributing to a candidate or committee “makes” the resulting contribution.’® This is true
whether funds are advanced to another person to make a contribution in that person’s name or
promised as reimbursement of a solicited contribution. !

Because the concern of the law is the true source from which a contribution to a
candidate or committee originates, regardless of the mechanism by which the funds are
transmitted, the Commission will examine the structure of the transaction itself and the
arrangement between the parties to determine who in fact “made” a given contribution.
Accordingly, Section 30122’s prohibition of contributions in the name of another applies to
LLCs such that an LLC is prohibited from being used as a “straw donor” to transmit the funds of
another but must instead be the true source of any contribution it purports to make.

Here, Tread Standard and Miller’s Response acknowledges that Tread Standard served to
make contributions on behalf of Miller and that he used it for that purpose to effectuate the
contributions to 34N22 and South Florida Residents First.>? This matter is thus similar to
another recent matter, MUR 7903 (Tomfoolery, LLC, et al.), in which the Commission found a

violation of Section 30122 and conciliated with an LLC and its sole member based on their

30 See Boender, 649 F.3d at 660 (holding that to determine who made a contribution “we consider the giver to
be the source of the gift, not any intermediary who simply conveys the gift from the donor to the donee) (emphasis
added); O’Donnell, 608 F.3d at 550; Goland v. United States, 903 F.2d 1247, 1251 (9th Cir. 1990) (“The Act
prohibits the use of ‘conduits’ to circumvent [the Act’s reporting] restrictions[.]”).

31 O’Donnell, 608 F.3d at 555. Moreover, the “key issue . . . is the source of the funds” and, therefore, the
legal status of the funds when conveyed from a conduit to the ultimate recipient is “irrelevant to a determination of
who ‘made’ the contribution for the purposes of [Section 30122].” United States v. Whittemore, 776 F.3d 1074,
1080 (9th Cir. 2015) (holding that defendant’s “unconditional gifts” to relatives and employees, along with
suggestion they contribute the funds to a specific political committee, violated Section 30122 because the source of
the funds remained the individual who provided them to the putative contributors).

32 Tread Standard and Miller Resp. at 2-3 (noting that Miller created Tread Standard because he “was
concerned about receiving excessive solicitations if it was widely known that he had made large contributions.”); /d.
at 1-2 (acknowledging that Tread Standard was created in 2015 “to make political contributions to [ITEOPCs]” and
was “utilized” by Miller “to make the two federal political contributions at issue” in this matter); supra note 14 and
accompanying text.
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admission that the member provided funds to the LLC for the purpose of making the
contributions at issue.*

Tread Standard and Miller’s Response argues that at the time of the contributions at issue
in this matter, they were not on notice that contributions funneled through LLCs to IEOPCs are
subject to the prohibition against making contributions in the name of another under 52 U.S.C.

§ 30122.%* The Response more specifically argues that the public was not on notice that the
prohibition applied to contributions funneled through LLCs to IEOPCs prior to SORs issued in
MUR 7454 (Blue Magnolia) in 2022.% That matter is inapposite, however, as it involved a
violation of the attribution requirements for a legitimate contribution by an LLC, not a
contribution by an individual through an LLC used as a conduit.>® Moreover, while Statements
of Reasons (“SORs”) in that matter addressed notice issues related to LLCs, those SORs merely
described notice that had already occurred in 2016 and 2018 through the promulgation of various
SORs in earlier matters.*” Specifically, in an SOR issued by four Commissioners, the
Commission did not impose a penalty because the contributions at issue in that matter occurred
during a period when “the Commission did not agree whether, following Citizens United and

SpeechNow.org v. FEC, respondent committees had received adequate notice that the

33 Conciliation Agreement 9 IV, MUR 7903 (Tomfoolery, LLC, et al.); see also Factual and Legal Analysis,
at 9-10, MUR 7690 (Society of Young Women Scientists and Engineers LLC, et al.)_ (finding reason
to believe that an LLC made contribution in the name of another based on the entity’s lack of activity other than the
making of the contribution at issue, along with the temporal proximity between the LLC’s formation and the
contribution).

34 Tread Standard and Miller Resp. at 4-5.
3 Id.
36 MUR 7454 (Blue Magnolia, et al.).

37 SOR of Chairman Allen Dickerson, Vice Chair Steven T. Walther, Commissioner Shana M. Broussard, and

Commissioner Ellen L. Weintraub at 2, MUR 7454 (Blue Magnolia, et al.) (“Blue Magnolia SOR 17); SOR of
Chairman Allen Dickerson, MUR 7454 (Blue Magnolia, ef al.) (“Blue Magnolia SOR 2”).
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Commission’s LLC reporting rules and conduit contribution rules applied to contributions made
to the newly formed IEOPCs authorized by those judicial rulings.”*® As that SOR explains,
adequate notice existed after the promulgation of various SORs in 2016 and 2018, which
established, among other things, that the prohibition against the making of contributions in the
name of another applied to such contributions.** Specifically, various SORs in 2016 stated that
on a going forward basis the Commission would evaluate whether the funds used to make a
“contribution [to an IEOPC] were intentionally funneled through a closely held corporation or
corporate LLC for the purpose of making a contribution that evades the Act’s reporting
requirements, making the individual, not the corporation or corporate LLC, the true source of the
funds.”*® As noted by the SORs in MUR 6968, the contribution at issue in that matter occurred
before the 2016 SORs.*' The two contributions at issue here, however, occurred on November
3, 2020, and March 30, 2022, several years after the 2016 and 2018 SORs that gave notice to the

public*?.

38 Blue Magnolia SOR 1 at 2; see also Blue Magnolia SOR 2 (explaining that “[a] September 13, 2018,
statement of controlling commissioners reasoned that . . . the LLC attribution rules apply to contributions to
IEOPCs”).

3 Blue Magnolia SOR 1 at 2 (explaining that “[w]ith the passage of time, [IEOPCs have become a regular part
of the campaign finance landscape, and adequate notice to the public now exists” and citing to various SORs
between April 1, 2016 and July 2, 2018).

40 Statement of Reasons of Chairman Matthew S. Petersen and Commissioners Caroline C. Hunter and Lee E.

Goodman, MURs 6485, 6487, 6488, 6711, and 6930 (Apr. 1, 2016); see also Statement of Reasons of Vice
Chairman Steven T. Walther, Commissioner Ann M. Ravel, and Commissioner Ellen L. Weintraub, MURs 6485,
6487, 6488, 6711, and 6930 (Apr. 1, 2016) (“Where an individual is the source of the funds for a contribution and
the LLC merely conveys the funds at the direction of that person, the Act and Commission regulations require that
the true source — the name of the individual rather than the name of the LLC — be disclosed as the contributor.”).

4 Supra notes 5-7 and accompanying text.

42 Blue Magnolia SOR 1; Blue Magnolia SOR 2.
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As noted above, Tread Standard and Miller’s Response also represents that their then-
counsel does not have a record of receiving the SORs in MUR 6968.4* We have attempted to
determine whether a letter enclosing the SORs was sent to counsel but have been unable to
confirm whether it was sent. Nevertheless, the SORs were placed on the public record on the
Commission’s website and were described in press releases from the Commission’s Press Office.
Moreover, the SORs in MUR 6968 were not the point at which notice was provided to the public
of the application of the prohibition against contributions in the name of another to contributions
to [IEOPCs through LLCs. Rather, the SORs in MUR 6968 took the position that the public was
on notice, at the latest, when SORs were issued on April 1,2016.% In other words, the SORs in
MUR 6968 merely reiterated that notice already existed. Further, the notice that existed after the
release of various Commissioner SORs in 2016 applies generally to the regulated community,
not only the parties in the particular cases from that period.*> Moreover, the fact that the
Commission did not vote to proceed in a particular prior matter is not a basis to conclude that the
conduct underlying that matter was legally permissible, since the Commission can and frequently
does dismiss matters on the basis of its prosecutorial discretion given the unique facts of the case

at hand.*

3 Supra note 17 and accompanying text.

44 Statement of Reasons of Chair Caroline C. Hunter and Commissioner Matthew S. Petersen, MURs 6968,

6995, 7014, 7017, 7019, and 7090 (July 2, 2018) (“The conduct alleged in these complaints occurred before “the
relevant notice date” (that is, April 1, 2016), when we issued our prior LLC Statement, which first articulated the
correct legal standard in these types of matters.”); see also Statement of Reasons of Vice Chair Ellen L. Weintraub
MURs 6968, 6995, 7014, 7017, 7019, and 7090 (June 19, 2018).

+ See supra note 37 and accompanying text (explaining how Commissioners intended to proceed generally in

all future cases involving alleged conduit contributions by LLC organizations).

46 E.g., MUR 7967 (Defending Main Street SuperPAC Inc.) (dismissing on the basis of prosecutorial
discretion); MUR 7950 (Friends of Jessica Mason, ef al.) (same).
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Tread Standard and Miller’s Response argues that this matter should be treated as a
failure to provide accurate attribution information, rather than a violation of Section 30122.4
However, as noted above, they admit that Tread Standard was created and used here as a conduit
for Miller’s funds so that he could make contributions in Tread Standard’s name in order to
conceal his identity.*® This is a quintessential violation of the prohibition on the making of
contributions in the name of another, and the fact that Miller purportedly received legal advice
such that he had a good-faith belief that he could legally conceal his contributions through Tread
Standard does not change this analysis. Moreover, because Tread Standard was not the true
source of the contribution, the attribution reporting regulation, which applies to contributions
actually made by LLCs, is inapposite. And, as noted above, the Commission has treated similar
activity as a violation of Section 30122 in another recent matter.*

Accordingly, we recommend that the Commission find reason to believe that Tread
Standard, LLC, violated 52 U.S.C. § 30122 by allowing its name to be used to make
contributions in the name of another and that Stuart Miller violated 52 U.S.C. § 30122 by
making contributions in the name of another. We further recommend that the Commission find
no reason to believe that Tread Standard violated 11 C.F.R. § 110.1(g)(5) and that 34N22 and
South Florida Residents First violated 52 U.S.C. § 30104(b) and 11 C.F.R. § 110.1(e) because

the attribution provisions do not apply where a person makes a contribution in the name of

another.

o Tread Standard and Miller Resp. at 5.

48 Id. at4.

¥ See Conciliation Agreement § IV, MUR 7903 (Tomfoolery, LLC, et al.) ($25,000 penalty for 2020

contributions made through a conduit LLC).
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As the responses by 34N22 and South Florida Residents First contend, there is no
information in the record that indicates that they knew or should have known that the
contributions at issue were made in the name of another in violation of Section 30122. However,
it is possible that Tread Standard and Miller may provide information during conciliation
regarding their interactions with 34N22 and South Florida Residents First at the time of the
contributions at issue that may indicate that the IEOPCs were aware of the true source of the
funds. We therefore recommend the Commission take no action at this time as to the allegations

that 34N22 and South Florida Residents First knowingly accepted contributions in the name of

another in violation of 52 U.S.C. § 30122.
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V. RECOMMENDATIONS

1.

Find reason to believe that Tread Standard, LLC, violated 52 U.S.C. § 30122 by
allowing its name to be used to make contributions in the name of another and
that Stuart Miller violated 52 U.S.C. § 30122 by making contributions in the name
of another;

Find no reason to believe that Tread Standard, LLC, violated 11 C.F.R.
§ 110.1(g)(5);

Take no action at this time with respect to the allegations that 34N22, Inc., and
Charles Gantt in his official capacity as treasurer and South Florida Residents
First and Paul Kilgore in his official capacity as treasurer violated 52 U.S.C.

§ 30122 by knowingly accepting contributions in the name of another;

Find no reason to believe that 34N22, Inc., and Charles Gantt in his official
capacity as treasurer violated 52 U.S.C. § 30104(b) and 11 C.F.R. § 110.1(e);

Find no reason to believe that South Florida Residents First and Paul Kilgore in
his official capacity as treasurer violated 52 U.S.C. § 30104(b) and 11 C.F.R.
§ 110.1(e);

Enter into pre-probable cause conciliation with Tread Standard, LLC, and Stuart
Miller;

Approve the attached Factual and Legal Analyses;

Approve the attached proposed Conciliation Agreement; and
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0. Approve the appropriate letters.

Date: December 6, 2023

Lisa J. Stevenson
Acting General Counsel

Charles Kitcher
Associate General Counsel
for Enforcement

Claudio J. Pavia
Deputy Associate General Counsel
for Enforcement

Aaron Rabinowitz
Assistant General Counsel






