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Via Electronic Mail November 2, 2022

Mr. Roy Q. Luckett

Federal Election Commission

Office of Complaints Examination
and Legal Administration

1050 1st Street NE

Washington, DC 20463

Re: MUR 8002
Dear Mr. Luckett:

We write on behalf of our clients Tread Standard LLC (“Tread Standard™) and Stuart
Miller, in response to the complaint filed by the Campaign Legal Center in the above-captioned
matter under review.

The complaint asserts that Mr. Miller made an impermissible contribution in the name
of another by funding contributions to two federal political committees through Tread Standard,
and that Tread Standard in turn permitted its name to be used to effect the contributions,
allegedly in violation of 52 U.S.C. § 30122.* The Commission should dismiss the complaint with
no further action because neither Mr. Miller nor Tread Standard intended impermissibly to
avoid the Commission’s disclosure regime, they at all times relied on the advice of counsel, this
matter is best analyzed as consisting of reporting attribution errors rather than contributions in
the name of another, and those errors have been corrected by Mr. Miller and Tread Standard.

Mr. Miller utilized a limited liability company (“LLC”) to make the two federal political
contributions at issue. He consulted legal eounsel representing both him and Tread Standard
concerning the contributions, and he understood from counsel that federal law permitted them
to be made through Tread Standard without any disclosure requirement for him personally. His
counsel’s advice was based in part on the Commission’s 2018 deadlocked vote in MUR 6968,
dismissing a prior complaint against Tread Standard that had made similar allegations to those
made by the complainant in the present matter. Although several Commissioners issued
Statements of Reason in MUR 6968 in the months following the dismissal, and collectively they
struck a cautionary note, Mr. Miller did not receive, and was not even aware of, those
Statements of Reason. The lawyer who advised both Tread Standard and Mr. Miller, and who
submitted the response for Tread Standard to the complaint in MUR 6968, Brian Bilzin, did not

t Mr. Miller is referred to in the complaint as “any unknown person(s).”
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read the Statements of Reason and did not inform Mr. Miller of them. Mr. Bilzin does not recall
receiving them, or being made aware of them until recently.2

Based on the advice of Mr. Bilzin, Mr. Miller believed that Tread Standard could legally
make the contributions without his having to be disclosed as the donor. At the time the
contributions were made through an LLC, neither political committee requested that Tread
Standard provide specific attribution information, which might have flagged the problem. One
of the committees requested the attribution information only after the complaint in the present
matter was filed.s

After consulting with legal counsel, including the undersigned federal election law
counsel, and having now been apprised for the first time of the Commissioners’ cautionary
Statements of Reason in MUR 6968 and subsequent related matters, Mr. Miller, through
counsel, has formally notified the two political committees that the contributions made by Tread
Standard should be attributed to him.

L. Factual Background

Tread Standard is a single-member LLC organized under Delaware law.4 For federal tax
purposes, it is classified as a disregarded entity because it has not affirmatively elected to be
classified as a corporation.5 Stuart Miller, the sole member of Tread Standard, is a successful
businessman and philanthropist. Individuals like Mr. Miller with numerous business interests
and investments often conduct business or hold assets in a variety of business entities, including
LLCs, in order to attribute liability, and manage tax filings and varying lines of business.
Consistent with this common practice, Mr. Miller has created numerous LLCs to conduct
business or hold assets over the past several decades.®

In 2015, Mr. Miller, with the assistance of his longtime legal counsel, created an LLC to
make political contributions to independent expenditure only political committees (“IEOPCs”),
with the understanding from his counsel that this was legally permissible in the wake of Citizens
United without his being publicly identified. Mr. Miller was concerned about receiving excessive

2 Declaration of Brian Bilzin, Esq. 1 8 (“Bilzin Decl.”) (attached as Exhibit A). The Commission generally
does send Statements of Reason to respondents. Mr. Bilzin, however, does not recall receiving them, as
counsel to Tread Standard, and reports that he has not been able to locate correspondence from the
Commission containing them. Id. In any event, he had not read them until recently, in connection with
responding to the above-captioned complaint. Id.

3 Bilzin Decl. 1 10-11. One of the two committees, 34N22, provided Mr. Miller’s assistant with a
“Contribution Form” prior to the contribution asking whether the contribution was from personal or
corporate funds, whether the source was a contractor or foreign national, and similar questions.
However, 34N22 did not follow up for LLC-specific attribution information from Tread Standard until
after the complaint was filed in this matter, at which time they sent an “LLC Donor Form” asking about
the LLC’s membership and tax status and for attribution details. Id. Y 10.

4 Bilzin Decl. 1 5.
51d.
61d.13.
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solicitations if it was widely known that he had made large contributions.” His legal counsel,
Brian Bilzin of Bilzin Sumberg Baena Price & Axelrod LLP (“Bilzin Sumberg”),8 established
Tread Standard.® Mr. Miller then executed a contribution from Tread Standard to Right to Rise
USA, a registered IEOPC, on June 15, 2015.%°

On September 14, 2015, American Democracy Legal Fund filed a complaint alleging that
Tread Standard’s contribution to Right to Rise USA violated the prohibition on contributions in
the name of another. Mr. Bilzin submitted a response for Tread Standard indicating that it
“acted on the advice of counsel in making the contribution” at issue, that Citizens United “held
that corporations have a constitutionally protected right to make unlimited contributions to
independent expenditure organizations” and, therefore, “there is nothing alleged on the face of
the complaint which is a violation of any law, rule, or regulation.”

On May 18, 2018, the Commission notified Tread Standard, through Mr. Bilzin, that it
was closing the file because it was equally divided on whether to find reason to believe that
Tread Standard violated 52 U.S.C. § 30122.12 Mr. Miller subsequently made the contributions
that are the subject of the above-captioned complaint, with the advice of Mr. Bilzin.»3 Mr. Miller
has not made personal political contributions through any other LLCs at any time.4

In November 2020, Mr. Miller donated $25,000 to an IEOPC, South Florida Residents
First, through Tread Standard. At the time, Mr. Bilzin advised that this was permissible, basing
his view in part on the Commission’s prior deadlock concerning Tread Standard’s similar 2015
contribution.’s A representative of the committee reached out to Mr. Miller’s assistant solely to
request Tread Standard LLC’s address for the committee’s reports, which his assistant
provided.®

On March 31, 2022, again after receiving advice from Mr. Bilzin that it was legally
permissible, Mr. Miller donated $100,000 to 34N22, an IEOPC, from Tread Standard.”
Committee staff corresponded with Mr. Miller’s assistant regarding the contribution, but after

71d. 1 4.
81d. 1 4-5.
91d. 1 5.
o [d. 7 6.

11 Response from Tread Standard LLC at 1, MUR 6968 (Tread Standard LLC et al.) (Nov. 4, 2015),
https://www.fec.gov/files/legal /murs/6968/18044444022.pdf

12 Notification to Tread Standard LLC at 1, MUR 6968 (Tread Standard LLC et al.) (May 18, 2018),
https://www.fec.gov/files/legal /murs/6968/18044444062.pdf.

13 Bilzin Decl. 1 9-10.
14]d. V5.

51d. 1 9.

16 Id.

7Id. 9 10.
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the contribution was made, there was no request for any information on Tread Standard’s
structure or attribution before the committee reported the contribution as having been made by
Tread Standard.’® On May 19, 2022, the complaint in the current matter under review was filed.
(Mr. Bilzin appears not to have been notified by the Commission of the complaint until August
17, 2022.)19

On July 1, 2022, 34N22 requested that Mr. Bilzin provide attribution information for the
contribution from Tread Standard, and in response, he promptly identified Mr. Miller as the
sole member of Tread Standard.2° 34N22 filed an amended report on July 6, 2022, disclosing
Mr. Miller as the source of the contribution and “sole proprietor” of Tread Standard.2* On
October 13, 2022, Mr. Bilzin, again on behalf of Mr. Miller, contacted South Florida Residents
First, which still had not requested attribution information, to provide the attribution
information and to request that the committee amend its report to show Mr. Miller as the source
of the contribution because he is Tread Standard’s sole member.22

II1. Analysis

The complaint’s sole allegation against Mr. Miller is that he made two contributions in
the name of another, and the sole allegation against Tread Standard is that it permitted Mr.
Miller to use its name to make those contributions.2s The Commission recently dismissed
similar allegations in another matter under review, exercising its prosecutorial discretion in part
because the respondent acknowledged that there had been an error in reporting and the
reporting had been corrected.24

Likewise, in this matter, Mr. Miller did not seek impermissibly to conceal his identity.
Rather, he had understood, after consultation with his legal counsel, that he remained able to
use Tread Standard as a vehicle for political contributions without disclosure of his identity. The
Commission’s regulations provide that a contribution by an LL.C with a single natural-person
member that does not elect to be treated as a corporation by the IRS shall be attributed only to
that single member.25 Tread Standard is a registered LLC in Delaware that has not elected to be
treated as a corporation for tax purposes. Accordingly, assuming that the Commission’s
regulations on contributions by LLCs apply to contributions made to IEOPCs—a point not
specifically addressed in the Commission’s regulations—the contributions at issue should have
been attributed to Mr. Miller.

18 Id. Y 10-11.
19 Id. § 12.
20 Id. 9 11.

21 34N22, Inc., Amended FEC Form 3X, Sched. A at 9 (July 7, 2022),
https://docquery.fec.gov/pdf/118/202207079517836118/202207079517836118.pdf#navpanes=o0.

22 Bilzin Decl. 1 13.

23 Complaint, MUR 8002 (Tread Standard LLC) (May 19, 2022).

24 Notification with Factual & Legal Analysis, MUR 7454 (Blue Magnolia et al.) (July 27, 2021).
2511 C.F.R. § 110.1(g)(4).
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A failure to properly attribute a contribution, based on a good faith belief that the proper
source was disclosed, does not establish that a contribution was made in the name of another,
however.26. When an LLC and its members fail to provide the proper attribution information,
the Commission should analyze the error under the LLC attribution regulations, not the name of
another prohibition. Both provisions serve a common purpose—to ensure that the true source
of a contribution is publicly disclosed. The typical name-of-another scheme has involved
individuals serving as conduits for prohibited corporate or excessive contributions.2” But those
concerns are not at issue in the case of contributions to IEOPCs.

The Commission’s regulations explaining how LLC contributions should be attributed
pre-date Citizens United, and thus reflect a regulatory scheme designed under very different
legal circumstances than those that exist today. Those regulations explain how an LLC
contribution should be attributed based on its structure and membership. When the regulations
were enacted (pre-Citizens United), LLC contributions were permissible only when they were
attributable to one or more natural-person members.28 A contribution from an LLC that has
elected to be taxed as a corporation is treated as a corporate contribution,2 and thus was
impermissible when these rules were enacted. Before Citizens United, a recipient could not
accept a corporate contribution, so it was essentially impossible for an LLC member to make a
name of another contribution through his LLC because he would have to attribute it to at least
one individual. Following Citizens United, LLCs could legally contribute to IEOPCs as business
entities, leading to significant confusion over whether, when, and how an LLC could make an
IEOPC contribution attributable to itself rather than to its members.3°

The Commission should analyze this case through the lens of the LLC attribution rules,
as it did recently in MUR 7454, not as a contribution in the name of another. In MUR 7454, the
Commission dismissed allegations of contributions in the name of another where the
respondent LLCs did not provide proper attribution information and recipients initially
reported the contributions in the name of the LLCs. Instead, the Commission focused on the
failure to provide proper attribution.3* The Commission can and should adopt the same

26 See Notification with Factual & Legal Analysis, MUR 7454 (Blue Magnolia et al.) (July 27, 2021)
(finding reason to believe there was a failure to properly attribute LLC contributions, but failing to
proceed on allegations of a contribution in the name of another).

27 Statement of Reasons of Chairman Matthew S. Petersen, and Commissioners Caroline C. Hunter and
Lee E. Goodman, MURs 6485, 6487, 6711, and 6930 at 2 (Apr. 1, 2016).

28 See 11 C.F.R. § 110.1(g)(2), (4).
29 Id. § 110.1(g)(3).

30 See Statement of Reasons of Chairman Allen Dickerson, Vice Chair Steven T. Walther, and
Commissioners Shana M. Broussard and Ellen L. Weintraub, MUR 7454 (DefendArizona et al.) (Apr. 15,
2022) (noting the Commission did not agree on such application “[i]n prior cases premised on similar
facts”). Past discussion of these issues has largely focused on LLCs electing corporate tax status.
However, because the attribution rules were adopted when corporate contributions were impermissible, it
is conceivable that alternate attribution rules for all LLCs could and should be adopted in the post-
Citizens United legal landscape.

31 Under the current framework, it is possible that an individual could use an LLC in which they are a
member to make a contribution “in the name of another” by funding the contribution through the LLC
and intentionally failing to attribute it to the individual, either by omitting this information or
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approach here and analyze Tread Standard and Mr. Miller’s activity under the LLC attribution
requirements. Unlike in MUR 7454, however, the Commission should dismiss without finding
reason to believe because the record establishes that Mr. Miller specifically sought and relied
upon the advice of counsel when making the contributions at issue through Tread Standard.

Through the issuance of a string of Statements of Reason over six years, Commissioners
have concluded that the LLC attribution regulations apply to contributions to IEOPCs.32
However, since Citizens United, the Commission has neither revised existing regulations nor
adopted new ones to address specifically the application of LLC attribution rules and conduit
contribution rules to IEOPCs. While Statements of Reason are important guidance, they should
not substitute for clarifying the Commission’s own regulations. Continuing confusion among
donors, reflected in this case and others, concerning how the Commission’s LLC regulations
apply to IEOPC contributions suggests the Commission should adopt specific new regulations
addressing this point explicitly, rather than use enforcement actions to clarify the law.33

Mr. Miller was solicited by agents of the committees, and staff of both committees
interacted directly with Mr. Miller’s staff regarding his contributions. Although the committees
may have been confused regarding the state of the law for LLC IEOPC contributions, and
uncertain whether Tread Standard was a corporate LLC, the course of dealings with both
committees tended to reinforce Mr. Bilzin’s advice that disclosure was not required, as neither
committee requested attribution information at the time the contributions were made by Tread
Standard. Mr. Miller had no reason to question his legal counsel’s advice that his contributions
complied with applicable law.

Any reporting errors that occurred here, while regrettable, do not merit further action in
this case. Because IEOPCs are not subject to contribution limits and Mr. Miller is not a foreign
national, the contributions at issue were permissible by the true donor. Thus, there was no
attempt to circumvent the contribution limits or source limitations of the Federal Election
Campaign Act. Mr. Miller has already made proper disclosures of his identity and his
connection with Tread Standard to both committees. With respect to the 2022 contribution, the
record has already been corrected. Mr. Miller now well understands the attribution

affirmatively misinforming the recipient committee that the contribution should be attributed to the LLC
as a corporation. In such a case, the Commission could reasonably find a violation of both the LLC
attribution rules and the name of another prohibition. However, outside of this narrow scenario, not
present here, these legal provisions remain distinct and generally enforceable in separate contexts.

32 See Statement of Reasons of Chairman Matthew S. Petersen, and Commissioners Caroline C. Hunter
and Lee E. Goodman, MURs 6485, 6487, 6711, and 6930 (Apr. 1, 2016); Statement of Reasons of Chair
Caroline C. Hunter and Commissioner Matthew S. Petersen, MURs 6968, 6995, 7014, 7017, 7019, and
7090 (July 2, 2018); Statement of Reasons of Chairman Allen Dickerson, Vice Chair Steven T. Walther,
and Commissioners Shana M. Broussard and Ellen L. Weintraub, MUR 7454 (DefendArizona et al.) (Apr.
15, 2022).

33 See Statement of Reasons of Vice Chair Allen Dickerson, and Commissioners Sean Cooksey and Trey
Trainor at 5, MUR 7180 (GEO Corrections Holdings, Inc., et al.) (Oct. 13, 2021) (“any rule of law not
explicitly stated in the FECA must be promulgated through the Commission’s formal rulemaking process
before it may be invoked.”); id. (“OGC does not have the authority to fill in the gaps in the law and
proceed via a patchwork theory of enforcement. The Commission, not OGC, retains that authority, and
we may exercise it only through proper rulemaking procedures.”) (emphasis added).
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requirements and intends to identify himself in connection with all future contributions to
federal political committees, whether made through Tread Standard, other LLCs, or by him
personally.

For the reasons stated above, we respectfully request that the Commission dismiss the
complaint.

Respectfully submitted,

Robert K. Kelner

Elizabeth Upton

COVINGTON & BURLING LLP

One CityCenter

850 Tenth Street, NW

Washington, DC 20001

(202) 662-6000

Counsel for Stuart Miller and Tread
Standard LLC

Attachment



MUR800200067

Exhibit A



MUR800200068

BEFORE THE FEDERAL ELECTION COMMISSION

In Re: Matter Under Review 8002 )

DECLARATION OF BRIAN L. BILZIN

1. My name is Brian L. Bilzin. This declaration is made upon my personal
knowledge and belief.
2, I am currently, and was at all times relevant to this Declaration, a partner at

Bilzin Sumberg Baena Price & Axelrod LLP (“Bilzin Sumberg”) in Miami, Florida.

3. Stuart Miller was and is a client of Bilzin Sumberg for whom I have and do
provide legal services. As part of my work for Mr. Miller over the past several decades, I have
regularly created LLC entities upon Mr. Miller’s request to be used for various business and

personal purposes.

4. In 2015, Mr. Miller wished to establish, if legally possible, an entity through
which he could make certain political contributions in a way that would not require full public
disclosure of his name in connection with the contribution. I understood that Mr. Miller
intended to use the new entity to make a contribution to Right to Rise USA, an independent
expenditure only political committee (“IEOPC”), and that the contribution would be authorized
and funded solely by Mr. Miller, using funds conveyed by him to the new entity. He was
concerned about receiving excessive solicitations if it was widely known that he had made such a
large contribution. Iadvised Mr. Miller that it would be legally permissible to make political
contributions through a limited liability company (“LLC”), and federal law would not require

disclosure of Mr. Miller as the source of the contribution.

DC: 4120998-3



MUR800200069

5. Bilzin Sumberg, at Mr. Miller’s direction, then created Tread Standard LLC
(“Tread Standard”) under the laws of Delaware, with Mr. Miller as the sole member. For federal
tax purposes, Tread Standard is classified as a disregarded entity because it has not elected to be
classified as a corporation with the Internal Revenue Service. I have not created, and am not
aware of any other LLCs created by Mr. Miller through which he has made political

contributions.

6. In June 2015, Mr. Miller, consistent with my advice that it was legally
permissible, made a donation through Tread Standard to Right to Rise USA, an
independent expenditure only political committee (“IEOPC”) supporting the presidential

candidacy of Jeb Bush.

7. In October 2015, I received notice that a complaint, Matter Under Review 6968,
had been filed with the Federal Election Commission against Tread Standard based on the
donation to Right to Rise USA. I drafted and submitted a response to the complaint on behalf of

Tread Standard. Tread Standard was not dissolved.

8. Around May 18, 2018, I received notice that the Federal Election Commission
was closing its file for Matter Under Review 6968 because the Commission was equally divided
on whether to find reason to believe that Tread Standard violated 52 U.S.C. § 30122. The notice
indicated that a Statement of Reasons explaining the Commission’s decision would later be
issued. I do not recall being aware of, receiving, or reading the Statements of Reason in Matter
Under Review 6968 at the time they were issued. I was not aware that the Statements of
Reason had been published and had not read them until after this complaint, Matter Under
Review 8002, was filed. I have searched for any record that I received notice of the Statements

of Reason and have not found any. I did not provide Mr. Miller with a copy of the 2018 notice
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from the FEC regarding Matter Under Review 6968, and I did not send him or alert him to any

FEC Commissioners’ Statements of Reason, as I had not read them myself.

0. In late 2020, Mr. Miller notified me he was solicited for a contribution to South
Florida Residents First, an IEOPC supporting Representative Carlos Gimenez, and he wished to
make the contribution through Tread Standard. In part based on the Commission’s prior
deadlock concerning Tread Standard’s similar 2015 contribution, I did not advise Mr. Miller that
the contribution presented any legal risk. South Florida Residents First reached out to Mr.
Miller’s executive assistant for an address for Tread Standard LLC for the committee’s reports.
No one from the committee ever inquired about Tread Standard’s tax status or requested any

attribution information.

10. In March 2022, Mr. Miller contacted me about making a $100,000 donation
through Tread Standard to 34N22, an IEOPC supporting Herschel Walker. I advised him that
this would be legally permissible. After Mr. Miller was personally solicited and pledged to make
a contribution of $100,000, a representative of 3qN22 reached out to Mr. Miller’s executive
assistant in January 2022 expressing gratitude and providing an address to which a check could
be mailed. The representative also attached a contribution form that asked for contact
information, whether the contribution was from corporate funds, for confirmation that the
contribution was not from a foreign national or federal contractor, and similar questions. The
form did not inquire about structure, tax status, or attribution information for LLC

contributions. Tread Standard made the proposed contribution on March 31, 2022.

11. On July 1, 2022, 34N22 contacted me on the phone to request attribution
information for Tread Standard’s contribution. I promptly identified Mr. Miller as the sole
member of Tread Standard and the ultimate contributor. On July 5, 2022, I provided written

confirmation to that same effect, completing an “LLC Donor Form” provided by 34N22 that
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asked about the LLC’s membership and tax status and for attribution details. Prior to this
exchange, 34N22 had not inquired about Tread Standard’s tax status or requested any
attribution information after receiving a check from Tread Standard LLC in fulfillment of Mr.

Miller’s pledge to contribute $100,000.

12. On August 17, 2022, I received notice that a complaint, Matter Under Review
8002, had been filed with the Federal Election Commission against Tread Standard LLC based

on the donations to South Florida Residents First and 34N22.

13. On October 13, 2022, I sent South Florida Residents First formal notice
requesting that the committee amend its reporting to reflect that the November 2020
contribution from Tread Standard is attributable to Mr. Miller, as Tread Standard’s sole-

member.

Under penalty of perjury, I declare that the foregoing is true to the best of my knowledge
and belief.

Dated this 2"d day of November 2022

LA

Brian L. Bilzin

Bilzin Sumberg Baena Price & Axelrod LLP
1450 Brickell Ave., Suite 2300
Miami, FL 33131





