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Mr. Roy Q. Luckett 
Attn: Christal Dennis, Paralegal 
Federal Election Commission 
Office of Complaints Examination and Legal Administration 
1050 First Street, NE 
Washington, D.C. 20463 

 
Re: Matter Under Review 7998 (Fox News Network, LLC) 

Dear Mr. Luckett: 

On June 1, 2022, the Federal Election Commission (“Commission”) notified our client, 
Fox News Network, LLC (“Fox News”), of a complaint filed by John Berman of Richland, 
Washington. 

Mr. Berman’s complaint is difficult to follow, but its central allegation appears to be that 
Fox News violated the Federal Election Campaign Act of 1971, as amended (“FECA”), by 
making an in-kind contribution to J.D. Vance’s campaign for U.S. Senate.  The complaint 
alleges that a FoxNews.com headline describing the Vance campaign’s October 2021 quarterly 
fundraising totals may have been based on information provided by the campaign itself.  This 
implies, according to the complaint, that Fox News is “controlled” by the Vance campaign and, 
therefore, Fox News content about Mr. Vance and his campaign constitute a prohibited in-kind 
contribution to the campaign rather than bona fide news. 

Mr. Berman’s complaint is factually and legally baseless.  First, the complaint relies 
solely on speculation to claim that the Vance campaign “controls” Fox News.  Based on 
longstanding Commission precedent, the Commission should reject the complaint at the 
threshold for failing to allege specific facts.  Second, even if it were true that Fox News 
communicated with the Vance campaign to confirm elements of the FoxNews.com story, that 
would be well within the bounds of the FECA’s media exemption.  Journalists communicate with 
campaigns about elections, campaigns, and fundraising every day.  The FECA’s media 
exemption protects precisely this conduct – including that of Fox News as alleged in the 
complaint – from regulation. 

At bottom, the complaint fails to allege facts or a legal basis to support its claim that 
reporting by Fox News constituted a prohibited in-kind contribution to the Vance campaign.  
Accordingly, the Commission should find no reason to believe that Fox News violated the FECA 
and dismiss this matter. 
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FACTUAL BACKGROUND 

Fox News is “a 24-hour all-encompassing news service delivering breaking news as well 
as political and business news.”1  In operation since 1996, Fox News is now available in nearly 
80 million homes and has been the most watched television news channel for more than 20 
consecutive years.2 

No member of the Fox News leadership team is a candidate for federal office, and Fox 
News is not owned or controlled by any political party, political committee, or candidate.3  
Rather, Fox News is wholly owned by subsidiaries of Fox Corporation, a publicly-traded 
company.4   

Like many other news outlets,5 Fox News covers elections and fundraising by 
candidates for political office.  In particular, Fox News reporters interact directly with – and 
report exclusively on – the candidates they are covering.6  Other media outlets do the same.7   

Consistent with its coverage of other races, Fox News politics reporter Paul Steinhauser 
wrote and posted the following to FoxNews.com on October 14, 2021: 

 
1  Press Release, FOX News Channel to Debut New Weekend Primetime Lineup on January 29th, 
Jan. 20, 2022, https://www.bloomberg.com/press-releases/2022-01-20/fox-news-channel-to-debut-new-
weekend-primetime-lineup-on-january-29th.  
2  See Fox News, Fox News Media, https://press.foxnews.com/.   
3  See id.  
4  Fox Corporation, Form 10-K, at Ex. 21.1, Aug. 10, 2021, 
https://investor.foxcorporation.com/static-files/76a77e3f-866f-4f29-8e72-cb650226368b (identifying Fox 
News as an ultimate subsidiary of Fox Corporation). 
5  See, e.g., Dana Rubinstein and Jay Root, Hochul Has Raised $34 Million So Far. Her Goal May 
Be Double That, N.Y. Times, June 24, 2022, https://www.nytimes.com/2022/06/24/nyregion/hochul-
donors-money-campaign.html; Josh Kurtz, Political Notes: Moore Touts Latest Fundraising Totals, Pro-
Choice Icon Backs O’Malley, Maryland Matters, June 8, 2022, 
https://www.marylandmatters.org/2022/06/08/political-notes-moore-touts-latest-fundraising-totals-pro-
choice-icon-backs-omalley/; John Verhovek, Elizabeth Warren’s Fundraising Numbers Provide a Telling 
Snapshot of the Democratic Primary Ahead, ABCNews.com, Apr. 10, 2019, 
https://abcnews.go.com/Politics/2020-democratic-fundraising-numbers-give-early-snapshot-
competitive/story?id=62113899.   
6  See, e.g., Paul Steinhauser and Cameron Cawthorne, Wisconsin GOP Sen. Johnson Hauls in 
$7.1 million over the Past Three Months for His Reelection Bid, FoxNews.com, Apr. 14, 2022, 
https://www.foxnews.com/politics/wisconsins-johnson-hauls-in-7-1-million-the-past-three-months-for-his-
senate-reelection-bid; Paul Steinhauser, First-time Nevada GOP Senate Candidate Sam Brown Hauls in 
$1M for Second Straight Quarter, FoxNews.com, Jan. 18, 2022, 
https://www.foxnews.com/politics/nevada-republican-senate-candidate-sam-brown-fundraising; Paul 
Steinhauser, Cheney Fundraising Surge Continues, as Wyoming Congresswoman Sets Second Straight 
Record, FoxNews.com, July 13, 2021, https://www.foxnews.com/politics/cheney-fundraising-surge-
wyoming-congresswoman-sets-second-straight-record.   
7  See, e.g., Kait Newsum, U.S. Senate Candidate Mike Durant Breaks Silence in Exclusive, 
WDHN.com, Apr. 22, 2022, https://www.wdhn.com/politics/u-s-senate-candidate-mike-durant-breaks-
silence-in-exclusive/; Kaitlyn Schallhorn, Schmitt Brings in $1.7M in Latest Fundraising Cycle, Missouri 
Times, Jan. 31, 2022, https://themissouritimes.com/schmitt-brings-in-1-7m-in-latest-fundraising-cycle/.   
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Ohio Senate candidate JD Vance hauls in $1.75 million during first 3 
months of his GOP campaign . . . 

Vance among the major contenders in one of the biggest, most competitive 2022 
GOP Senate primaries 

FIRST ON FOX: J.D. Vance, the venture capitalist and the author of the 
bestselling memoir "Hillbilly Elegy," brought in $1.75 million in fundraising in the 
first three months of his Senate campaign in Ohio, in the crowded Republican 
primary battle in the 2022 race to succeed retiring GOP Sen. Rob Portman. 

Vance’s campaign, sharing their fundraising figures first with Fox News on 
Thursday, noted that they had $1.2 million cash on hand as of Oct. 1. And they 
spotlighted that they received contributions from 7,577 unique donors and from 
86 out of Ohio’s 88 counties. . . .8 

Other media outlets also reported on the Vance campaign’s $1.75 million fundraising total.9 

THE COMPLAINT 

The complainant, John Berman, is a frequent candidate for federal office.  In the 
2021-22 election cycle alone, Mr. Berman has run for U.S. Senate in Ohio, Wisconsin, 
Maryland, and New Hampshire; in 2020, he did likewise in Kansas and Minnesota.10  Mr. 
Berman worked closely with media outlets during several of his campaigns and convinced them 
to publish his commentary on their websites – sometimes verbatim.11  Indeed, Mr. Berman 
admits that he contacted both Fox News and The Courier newspaper in Findlay, Ohio in an 
attempt to influence their reporting on the article at issue in this matter.12     

Mr. Berman alleges in his complaint that the article initially contained inaccurate 
information regarding the Vance campaign’s fundraising totals.13  After noting the alleged 

 
8  Paul Steinhauser, Ohio Senate Candidate JD Vance Hauls in $1.75 Million During First 3 Months 
of His GOP Campaign, https://www.foxnews.com/politics/jd-vance-ohio-senate-campaign-fundraising.   
9  See, e.g., Andrew Tobias, Ohio’s Republican U.S. Senate Candidates Reporting Latest 
Campaign Fundraising Hauls, Cleveland.com, Oct. 16, 2021, 
https://www.cleveland.com/open/2021/10/ohios-republican-us-senate-candidates-reporting-latest-
campaign-fundraising-hauls.html (writing that “Republican JD Vance, the memoirist and venture capitalist 
who entered the race later than the rest of the field, reported $1.75 million in his first quarter as a 
candidate”). 
10  See John Berman, Ballotpedia, https://ballotpedia.org/John_Berman; Brian Griffiths, No Surprise 
That Hogan Won’t Seek Senate Seat, Capital Gazette, Feb. 11, 2020,  
https://www.capitalgazette.com/opinion/columns/ac-ce-griffiths-hogan-senate-20220211-
4w5ihkaa4zgr3pczoawgcs64my-story.html 
11  See, e.g., John Berman – Republican for U.S. Senate, KSN News, July 14, 2020 (updated July 
30, 2020) (explaining that “[r]esponses are from the candidates and have not been edited), 
https://www.ksn.com/news/your-local-election-hq/candidates/john-berman-republican-for-u-s-senate/;   
John Berman, Candidate's View: Discretion Is Out of Control in Minnesota Courts, Duluth News Tribune, 
July 22, 2020, https://www.duluthnewstribune.com/opinion/columns/candidates-view-discretion-is-out-of-
control-in-minnesota-courts.   
12  See Compl. at 6-8. 
13  Id. at 6-7.   
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discrepancy, Mr. Berman contacted Fox News and was apparently successful in persuading the 
reporter to revise the article’s headline to say “Ohio Senate Candidate JD Vance Hauls in Over 
$1 Million…” rather than “Ohio Senate Candidate JD Vance Hauls in $1.75 Million….”14  When 
Fox News later changed the headline back to $1.75 million, the complaint states that a 
“reasonable factual inference” – but a “not necessarily true” one – is that Fox News had 
conferred with the Vance campaign when changing the headline.15  Thus, Mr. Berman himself 
underscores the speculative nature of his own claim stating that it is “not necessarily the case, 
but [merely] appears that way.”16 

Mr. Berman concludes that the alleged communication between Fox News and the 
Vance campaign violated the FECA because the “headline-correction and its reversal” meant 
that Fox News was “not an independent news operation and was [instead] controlled by 
Vance.”17   That control, according to Mr. Berman, converted the Fox News article into a 
prohibited in-kind contribution by Fox News to the Vance campaign.18  Mr. Berman concedes, 
however, that he has no information suggesting that “Vance's committee [has] a legal ownership 
stake in Fox.”  Furthermore, Mr. Berman provides no basis in law for the conclusion that 
communicating with media entities is akin to controlling them.    

LEGAL BACKGROUND 

The FECA prohibits corporations from making a “contribution” to a federal candidate.19  
The term “contribution” includes “any gift, subscription, loan, advance, or deposit of money or 
anything of value made by any person for the purpose of influencing any election for Federal 
office.”20  The term also includes “any direct or indirect payment, distribution, loan, advance, 
deposit, or gift of money, or any services, or anything of value . . . to any candidate . . . in 
connection with any election to [federal office].”21   

The FECA and its implementing regulations exempt certain activities from regulation as 
a “contribution” including costs incurred by media entities for news and commentary: 

Any cost incurred in covering or carrying a news story, commentary, or editorial 
by any . . . newspaper, magazine, or other periodical publication, including any 
Internet or electronic publication, is not a contribution unless the facility is owned 
or controlled by any political party, political committee, or candidate.22 

This so-called media exemption ensures that the FECA does not “limit or burden in any way the 
[F]irst [A]mendment freedoms of the press and of association.”23  The media exemption also 

 
14  Id. 
15  Id. at 9. 
16  Id. 
17  Id. at 10. 
18  Id. at 11. 
19  See 52 U.S.C. § 30118(a).   
20  Id. § 30101(8)(A). 
21  11 C.F.R. § 114.1(a)(1). 
22  11 C.F.R. § 100.73; see also 52 U.S.C. § 30101(9)(B)(i); 11 C.F.R. § 100.132.   
23  H.R. Rep. No. 93-1239, at 4 (1974) (discussing the statutory provision upon which the regulatory 
exemption is based).   
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“represents a fundamental limitation on the jurisdiction of this agency, and even an investigation 
of publishers can trespass on the First Amendment.”24 

DISCUSSION 

The complaint in this matter is premised on speculation and fails even to allege, much 
less establish, facts describing a FECA violation.  Instead, the complaint describes only 
protected First Amendment activity by a media entity that is exempt from regulation.  
Accordingly, there is no reason to believe that Fox News violated the FECA and the 
Commission should dismiss this complaint. 

I. The Complaint Fails to Meet the Minimum Procedural Requirements to Warrant 
Further Consideration by the Commission. 

Commission regulations require that a complaint "contain a clear and concise recitation 
of the facts which describe a violation of a statute or regulation over which the Commission has 
jurisdiction.”25  “Unwarranted legal conclusions from asserted facts . . . or mere speculation . . . 
will not be accepted as true,”26 and are, therefore, an insufficient basis to proceed with a 
complaint.  Put more directly, “mere conjecture [or a] conclusory allegation . . . does not shift the 
burden of proof to respondents” like Fox News.27 

Speculation is all the complaint offers.  Mr. Berman provides no actual knowledge of any 
facts that would give rise to a FECA violation.  Mr. Berman concedes this weakness by noting 
that his claims are “not necessarily true” or “not necessarily the case, but [merely] appear[] that 
way.”  Such speculation is not a basis for the Commission to proceed.  Therefore, the 
Commission should dismiss Mr. Berman’s complaint at the threshold.   

II. The Media Exemption Precludes Regulation of Fox News. 

Even assuming the truth of the complaint’s factual allegations – that is, a Fox News 
reporter communicated with the Vance campaign about a news story – that activity falls 
comfortably within the FECA’s media exemption.  The Commission conducts the following two-
step analysis when applying the media exemption: 

First, the Commission considers whether the entity in question is a media entity, 
focusing on whether the entity produces, on a regular basis, a program that 
disseminates news stories, editorials, and/or commentary.   
 
Second, the Commission considers two factors in determining the scope of the 

 
24  Matters Under Review (“MUR”) 4929, 5006, 5090, and 5117 (In re ABC, CBS, NBC, New York 
Times, Los Angeles Times, and Washington Post et al.), Dec. 20, 2000, Statement of Reasons of 
Comm’rs Darryl R. Wold, Danny L. McDonald, David M. Mason, Karl J. Sandstrom, and Scott E. Thomas, 
at 2-3 (“Commission Statement on Investigatory Boundaries for Media Cases”). 
25  11 C.F.R. § 111.4(d)(3). 
26  MUR 4960 (Hillary Rodham Clinton for U.S. Senate Exploratory Committee), Statement of 
Reasons of Commissioners David M. Mason, Karl J. Sandstrom, Bradley A. Smith, and Scott E. Thomas 
at 2, Dec. 21, 2000. 
27  MUR 4850 (Cmte. to Re-elect Fossella), Statement of Reason of Chairman Wold and Comm’rs 
Mason and Thomas, at 2, July 20, 2000. 
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exemption: (a) whether the media entity is owned or controlled by a political 
party, political committee, or candidate; and, if not, (b) whether the media entity is 
acting as a media entity in conducting the activity at issue (i.e., whether the entity 
is acting in its “legitimate press function”).28 

Fox News clearly satisfies both elements.  First, Fox News qualifies for the media 
exemption because it is a media entity that produces and disseminates news stories, editorials, 
and commentary.29  Indeed, the complaint readily acknowledges that “Respondent Fox News is 
a media entity with nationwide distribution over cable and satellite networks.”30 

Second, the two factors used to determine the scope of the media exemption favor 
application of the exemption here.  Fox News is not “owned or controlled by a political party, 
political committee, or candidate.”  In this regard, the law focuses on whether “the facility” – i.e., 
the media entity – is owned or controlled by a political actor.31  Here, there is no question that 
Fox News is ultimately owned and controlled by a publicly-traded company, Fox Corporation.32   

In addition, even when a candidate owns or controls a media entity, the Commission’s 
regulations nonetheless exempt activity that “represents a bona fide news account . . . [that] is 
part of a general pattern of campaign-related news accounts that give reasonably equal 
coverage to all opposing candidates in the circulation or listening area.”33  The article here – 
combined with coverage by Fox News of the entire Ohio Senate race – falls well within the 
scope of this allowance.  As noted above, Fox News routinely covers candidate fundraising and 
reported on the Ohio Senate race from a variety of perspectives.34 

The complaint misreads the law, suggesting ownership and control are established on 
an article-by-article basis.35  As explained above, that is wrong.  But even if ownership and 
control were properly examined on an article-by-article basis, the complaint itself alleges that 
Fox News controlled the article at issue: It alleges that Fox News “maintained ultimate control 

 
28  MUR 7593 (Fox News Network, LLC), Factual & Legal Analysis, at 4-5, Dec. 23, 2021. 
29    See, e.g., MUR 6952 (Fox News Network, LLC), Statement of Reasons of Chairman Matthew S. 
Petersen and Commissioners Caroline C. Hunter and Lee E. Goodman, at 8, June 28, 2016 (holding that 
“Fox News is a bona fide press organization”).   
30  Compl. at 6. 
31  11 C.F.R. § 100.73; see also MUR 7688 (Aníbal Comisionado 2020), Factual & Legal Analysis, at 
11, Apr. 19, 2022 (focusing on the media corporation’s “shareholders” in determining ownership or 
control); MURs 5562 and 5570 (Sinclair Broadcast Group Inc.), First General Counsel’s Report, May 16, 
2005 (examining corporate ownership/structure to conclude no ownership or control).   
32  See supra at 2.  Even in conditions of greater involvement by the candidate – such as where the 
candidate hosts a radio program – the Commission has “never found that a host/candidate ‘owned or 
controlled’ the entity for purposes of the press exemption on the basis that the host/candidate had a role 
in determining program content.”  MUR 6242 (J.D. Hayworth 2010), First General Counsel’s Report, at 5, 
May 20, 2010. 
33  11 C.F.R. § 100.73(a) & (b).   
34  See, e.g., Tyler Olson and Paul Steinhauser, Ohio GOP Senate Primary Wide Open as Voters 
Wait Until Last Moment to Decide After Bruising Race, FoxNews.com, May 3, 2022, 
https://www.foxnews.com/politics/ohio-republican-senate-primary-vance-timken-mandel-dolan-gibbons; 
Tyler Olson and Haley Chi-Sing, Ohio Dem Senate Candidate Ryan Rips Trump’s ‘J.D. Mandel’ 
Comment, Says GOP Treating Race as a 'Game,' FoxNews.com, May 2, 2022, 
https://www.foxnews.com/politics/tim-ryan-ohio-senate-race-trump-jp-mandel-vance.   
35  See Compl. at 8-9. 
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over [the article]”36 by allegedly changing it twice to accommodate input from various sources, 
including Mr. Berman.  Fox News – not any candidate – controlled the content and 
dissemination of the article.   

Finally, communication by a Fox News reporter with the Vance campaign would have 
been a “legitimate press function.”  The Commission has observed that “[p]olitical parties and 
campaigns employ platoons of advisors, handlers and spokesmen charged with attempting to 
shape or influence media coverage of campaigns.”37  It “is clearly a part of the normal press 
function to attend to the competing claims of parties, campaigns and interest groups and to 
choose which to feature, investigate or address in news, editorial and opinion coverage of 
political campaigns.”38  That is why, over a decade ago, numerous commissioners “concluded 
that the presence or absence of alleged coordination between a press entity and a candidate or 
political party is irrelevant to determining whether the [FECA]’s press exemption applies.”39 

As one current commissioner explained:  “Whether the media entities communicated 
with political parties or candidates before [a story runs is] irrelevant.”40  Indeed, “it is difficult to 
fathom how journalists could cover campaigns if they have to worry that communicating with 
campaign workers could trigger a government investigation into supposed improper 
coordination.”41  As a result, no “inquiry may be addressed to sources of information, research, 
motivation, [or] connection with the campaign.”42   

Communications by a Fox News reporter with a representative of the Vance campaign 
would have been a common journalistic practice and entirely consistent with the FECA’s media 
exemption.  The Commission should apply the exemption here to dismiss the complaint.   

CONCLUSION 

The complaint fails to allege any facts that support its claim of a violation and, in any 
event, the complaint’s speculation merely confirms that reporting by Fox News conforms with 
standard media practices exempt from regulation.  Accordingly, the Commission should find no 
reason to believe that Fox News violated the FECA and expeditiously dismiss the complaint.   
 

 
36  MUR 6247 (www.examiner.com), First General Counsel’s Report, at 6, June 11, 2010. 
37  Commission Statement on Investigatory Boundaries for Media Cases at 6.   
38  Id. 
39  Internet Communications, 71 Fed. Reg. 18,589, 18,609 (Apr. 12, 2006) (collecting authority). 
40  MUR 5540 (CBS Broadcasting, Inc.), Statement of Comm’r Ellen L. Weintraub, at 2, July 12, 
2005. 
41  Id. 
42  Id. 
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Respectfully Submitted, 

 

Caleb P. Burns 
Andrew G. Woodson 
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