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Dear Ms. Keeys: 

 
This firm represents Georgia United States Senate candidate Herschel Walker, Team 

Herschel, Inc. and Jason D. Boles as Treasurer (collectively, “Respondents”).  We have been made 
aware that the Democratic Party of Georgia (“Complainant”) filed a complaint with this office 
alleging that Herschel Walker “privately revealed that he had made a decision to run for U.S. 
Senate in Georgia before June 29, 2021 [a]nd yet he did not file his Statement of Candidacy until 
nearly two months later – on August 24, 2021.”  (Democratic Party of Georgia Complaint, p.1).  
In its zeal to file a complaint a mere two days after Herschel Walker announced his candidacy, 
Complainant entirely misapplies the law and past Federal Election Commission (“FEC” or “the 
Commission”) precedent.  The Complaint should be dismissed forthwith and the Commission 
should find no reason to investigate this matter further. 
 
Background 
 

Herschel Walker is a candidate seeking election to the United States Senate to represent 
the State of Georgia. Herschel Walker filed a Statement of Candidacy on August 24, 2021 and 
designated Team Herschel, Inc. as his principal campaign committee for the 2022 Georgia United 
States Senate elections. Jason D. Boles serves as Treasurer of Team Herschel, Inc. This firm 
represents Respondents in connection with the Complaint filed with the Commission on or about 
August 26, 2021 by Scott Hogan on behalf of the Complainant. As described below, these 
allegations have no legal or factual foundation and the Commission should find no reason to 
believe that Respondents violated the Federal Election Campaign Act of 1971, as amended (the 
“Act”) and dismiss the Complaint or dismiss the Complaint pursuant to the Commission’s 
prosecutorial discretion under Heckler v. Chaney. 
 

Complainant alleges Mr. Walker privately revealed he had decided to run for United States 
Senate in Georgia before June 29, 2021 and did not file his Statement of Candidate until August 
24, 2021.  As “evidence” of such determination, Complainant identified public statement from (i) 
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former President Donald Trump in which President Trump stated “[Mr. Walker] told me he’s going 
to [run], and I think he will;” (ii) talk radio host John Fredericks who stated he had heard “from 
several people close to [Mr. Walker]” that he would run; (ii) an Associated Press report that Mr. 
Walker had been “stok[ing] chatter about a Senate bid,” and (iv) a Fox News report that “Mr. 
Walker ‘has begun to build the beginnings of a campaign.’” 

 
Notably, Complainant makes NO allegation that Respondents spent ANY money either in 

support of a candidacy or as part of a “testing the waters” effort more than 15 days prior to their 
filing.  Indeed, as subsequent financial disclosures now demonstrate, no such expenditures were 
made.  
 
Legal Analysis 
 

As the Commission is well aware, an individual becomes a candidate after the individual 
has received contributions aggregating in excess of $5,000 or made expenditures aggregating in 
excess of $5,000, or has given their consent to another person to receive contributions or made 
expenditures on behalf of that individual and such person has received contributions aggregating 
in excess of $5,000 or made expenditures aggregating in excess of $5,000.1  Within 15 days of 
becoming a candidate, each candidate, other than a nominee for the office of Vice President, shall 
designate in writing, a principal campaign committee.2 The principal campaign committee itself 
must be registered, via a statement of organization, no later than 10 days after having been 
designated as such.3  
 

Additionally, an individual may raise or spend more than $5,000 on testing the waters 
activity without becoming a candidate; however, such exemption does not apply to individuals 
who have subjectively decided to become candidates.4 Accordingly, if an individual has raised or 
spent more than $5,000 on “testing-the-waters” activities, the individual becomes a candidate 
when he or she decides to run for federal office.  Complainant Democratic Party of Georgia appears 
confused about the nuances of this distinction in their filing. 
 

In the case at hand, Mr. Walker did not become a candidate until August 24, 2021 because 
neither Mr. Walker, nor an individual authorized by Mr. Walker, nor Team Herschel, Inc. raised 
contributions or made expenditures for any purpose aggregating more than $5,000 prior to August 
24, 2021. Rather, the Complaint relies on public reports of speculation by third parties that Mr. 
Walker had either discussed his desire to, or plans of, running for the Georgia U.S. Senate seat 
prior to August 24, 2021 and assumes Mr. Walker therefore must have exceeded the registration 

 
1 11 CFR § 100.3 
2 See 11 CFR §§ 101.1 and 102.12. 
3 11 CFR § 102.1 
4 11 CFR §§ 100.72(b), 100.131(b); see also Advisory Opinion 1981-32 (Askew) (explaining that regulation 
distinguishes “activities directed to an evaluation of the feasibility of one’s candidacy . . . from conduct signifying 
that a private decision to become a candidate has been made”). 
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thresholds or subjectively decided to run for office more than 15 days before he filed to become a 
candidate under the Federal Election Campaign Act of 1971. No competent evidence supports this 
speculation.  Even if it did, there is no allegation that money was raised or spent to “test the waters” 
towards a candidacy prior to the filing of a Statement of Candidacy.  Therefore, since neither Mr. 
Walker, nor an individual authorized by Mr. Walker, nor Team Herschel, Inc. raised contributions 
or make expenditures aggregating more than $5,000 prior to August 24, 2021, this complaint must 
be dismissed as a matter of law. 

 
 The Commission has seen numerous Complaints making similar allegations to the ones 

made here and have often found no reason to investigate5 or used prosecutorial discretion to 
dismiss the complaint6. The law mandates, and Respondents respectfully request, that the 
Commission do the same here. 
 
Conclusion 
 

Neither Mr. Walker, nor any individual authorized by Mr. Walker, nor Team Herschel, Inc. 
raised contributions nor made expenditures aggregating more than $5,000 prior to August 24, 
2021. Accordingly, the Commission should find no reason to believe that Respondents violated 
the Act for failure to timely register and dismiss the Complaint.  In the alternative, the Commission 
should dismiss the Complaint pursuant to the Commission’s prosecutorial discretion under 
Heckler v. Chaney. 
 
       Respectfully submitted, 

 
       ____________________________________ 
       Stefan Passantino  
       Elections LLC 
       1000 Maine Avenue, SW 
       Suite 400 
       Washington, DC 20024 
       (202)  
 

Counsel to Herschel Walker, Team Herschel, 
Inc. and Jason D. Boles, as Treasurer 

 
5 See, eg, MUR 7307 (Frederick “Fred” Costello) (finding no reason to believe respondents violated the Act and 
dismissing the complaint). 
6 See, eg. MUR 7463 (John Fitzgerald for Congress); MUR 7744 (Denis Daneke); 7751 (Nicholas Jones for 
Congress) (Complaints dismissed consistent with the Commission’s prosecutorial discretion to determine the proper 
ordering of its priorities and use of agency resources). 
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