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FEDERAL ELECTION COMMISSION
FIRST GENERAL COUNSEL’S REPORT
MUR 7907
DATE COMPLAINT FILED: May 18, 2021
DATE SUPPLEMENT FILED: June 16, 2021
DATE OF NOTIFICATIONS: May 20, 2021,
DATE OF NOTIFICATIONS: June 17, 2021
DATE OF LAST RESPONSE: July 20, 2021
DATE ACTIVATED: Aug. 25, 2021
EXPIRATION OF SOL: June 1–Dec. 31, 2025
ELECTION CYCLE: 2020
COMPLAINANT:

Crystal Rhoades

RESPONDENT:

Nebraska Democratic Party and Ted Kessler
in his official capacity as treasurer

RELEVANT STATUTES
AND REGULATION:

52 U.S.C. § 30104(b)
52 U.S.C. § 30116(a), (d)(3)
11 C.F.R. § 300.33(d)(2)

INTERNAL REPORTS CHECKED:

Disclosure Reports

FEDERAL AGENCIES CHECKED:

None

I.

INTRODUCTION

30

The Complaint alleges that the Nebraska Democratic Party and Ted Kessler in his official

31

capacity as treasurer (the “Committee”) used non-federal funds to pay a portion of the salaries of

32

certain employees during the 2020 election cycle in violation of the Federal Election Campaign

33

Act of 1971, as amended (the “Act”), and Commission regulations, which provide that state

34

party committees must pay employees with exclusively federally permissible funds when those

35

employees spend more than 25% of their compensated time in a given month on federal election

36

activities (“FEA”) or activities in connection with a federal election. The Complainant, a former

37

Chair of Nebraska’s Douglas County Democratic Party, contends that she has “firsthand
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1

knowledge,” supported by publicly available documents, that certain employees exceeded the

2

25% threshold but were nevertheless paid partially with non-federal funds. The Complaint also

3

raises questions as to whether the Committee failed to report coordinated party expenditures and

4

in-kind contributions, and whether it made excessive contributions to two federal committees,

5

Eastman for Congress and Biden for President.

6

The Committee denies the allegation and asserts that all employees named in the

7

Complaint and Supplemental Complaint spent less than 25% of their time on FEA or activities in

8

connection with a federal election. The Committee contends that the Commission has not

9

provided a methodology for how to calculate employee time for the 25% threshold and further

10

contends that there is an inconsistency in the scopes of the Act and relevant regulation. Finally,

11

the Committee asserts that the Commission should dismiss this matter because Complainant

12

lacks personal knowledge of the allegations and the Complaint is part of a “pattern of

13

harassment” by Complainant.

14

As explained below, the relevant legal standard does not appear to be unclear or

15

inconsistent, and the available information indicates that some of the named employees likely

16

exceeded the 25% threshold during the 2020 election cycle through work for two federal

17

committees. The available information also suggests that the Committee made and failed to

18

report in-kind contributions and coordinated party expenditures and may have made excessive

19

contributions in connection with the employees’ work. Accordingly, we recommend that the

20

Commission find reason to believe that the Committee violated 11 C.F.R. § 300.33(d)(2) by

21

using non-federal funds to pay employees who spent more than 25% of their compensated time

22

on FEA or activities in connection with a federal election. Further, we recommend that the

23

Commission find reason to believe that the Committee violated 52 U.S.C. § 30104(b) by failing
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1

to disclose making in-kind contributions and coordinated party expenditures, and that the

2

Commission take no action at this time as to the allegations that the Committee violated

3

52 U.S.C. § 30116(d)(3) by exceeding the limit on coordinated party expenditures and 52 U.S.C.

4

§ 30116(a) by making excessive contributions.

5

II.

6
7

The Nebraska Democratic Party is a state committee of the Democratic Party that
registered with the Commission in 1975. 1

8
9

FACTUAL BACKGROUND

The Complaint in this matter was filed after the Commission’s Reports Analysis Division
(“RAD”) sent a Request for Additional Information (“RFAI”) to the Committee. 2 The RFAI

10

asked the Committee to clarify whether certain disbursements it reported making for the purpose

11

of “payroll” in its October 2020 Monthly Report were for employees who spent 25% or less of

12

their time on FEA or activities in connection with a federal election. 3 In response, the

13

Committee stated that the disbursements were for “employees who spent less than 25 percent of

14

their time on FEA.” 4 The Complaint asserts, however, that some Committee employees

15

exceeded the 25% threshold during the 2020 election cycle but were nevertheless paid partially

16

with non-federal funds. 5
Nebraska Democratic Party, Statement of Org. at 2 (Oct. 23, 2020), https://docquery.fec.gov/pdf/906
/202010239336502906/202010239336502906.pdf; Nebraska Democratic Party, About this Committee, FEC.GOV
https://www.fec.gov/data/committee/C00003988/?tab=about-committee&cycle=1976 (last visited Dec. 21, 2021)
(stating date of registration as December 3, 1975).
1

Nebraska Democratic Party, Request for Additional Info. (“RFAI”) at 2 (Jan. 26, 2021),
https://docquery.fec.gov/pdf/886/202101260300101886/202101260300101886.pdf (referring in Item 5 to
disbursements disclosed on Committee’s Schedule H4 – Disbursements for Allocated Federal/Nonfederal Activity).

2

3

Id.

4

5

See Compl. at 1 (May 18, 2021).
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1

The Complaint and Supplemental Complaint name 19 Committee employees and point to

2

the Complainant’s “firsthand knowledge” as the former Chair of the Douglas County Democratic

3

Party, a position she held for at least part of 2020, as well as publicly available documents, such

4

as social media posts, to support the contention that those employees exceeded the threshold. 6

5

The Complaint and Supplemental Complaint attach the following documents:

6
7
8

•

A June 29, 2020, online announcement by the Committee that it had hired nine of the
named employees, who would help “elect Democrats up and down the ballot this
November — including reclaiming the ‘Blue Dot’ in Congressional District 2”; 7

9
10
11

•

A page from what appears to be the Committee’s website identifying some of the
employees in the June 2020 announcement as employees of the “Coordinated
Campaign”; 8

12
13
14

•

A sign-up form for virtual office hours with Giselle Bergmeier, one of the named
employees, which was “[h]osted by Kara Eastman for Congress,” a federal campaign in
Nebraska’s Second Congressional District, during three days in late July 2020; 9

15
16
17

•

A Facebook post by then-congressional candidate Kara Eastman, shared by named
employee Alejandra Escobar, dated June 2, 2020, identifying one of the named
employees, Jaden Perkins, as “our organizer”; 10

Id.; Supp. Compl. at 1 (June 16, 2021); Resp., Ex. C (“Rogers Decl.”) ¶ 3 (July 20, 2021) (“The
Complainant was County Chair of the Douglas County Democratic Party during part of 2020.”). Jim Rogers is the
Committee’s Executive Director. Resp. at 2.

6

Compl., Ex. 1 (attaching screenshot of website listing employees Peter Coyne, Drew Rodriguez, Fatima
Flores-Lagunas, Giselle Bergmeier, Preston Love, Adonna Bryant, Alejandra Escobar, Nathan Johnson, and Jaden
Wade and including their Committee titles); Growing Our Party to Win, NEB. DEMOCRATIC PARTY (June 29, 2020),
https://nebraskademocrats.org/blog/growing-our-party-to-win/.

7

Compl., Ex. 2 (listing Flores-Lagunas, Bergmeier, Escobar, Wade, Johnson, and Bryant as part of the
“Coordinated Campaign”).

8

Id., Ex. 3. Although the screenshot attached to the Complaint does not state the year, the Committee does
not dispute that the office hours took place during the 2020 election cycle.

9

Id., Ex. 4. The Facebook post identifies the employee as Jaden Perkins, while the Committee’s website
indicates it hired an employee named Jaden Wade. Compare id., Ex. 1, with id., Ex. 4. However, another exhibit
attached to the Complaint contains a photo of Jaden Wade, who appears to be the same person identified as Jaden
Perkins in the Facebook post. Compare id., Ex. 2, with id., Ex. 4. Eastman’s original post is available on her
Facebook page. Kara Eastman, FACEBOOK (June 2, 2020), https://www.facebook.com/319982881752525
/posts/977307212686752/?d=n.

10
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1
2

•

Another Facebook post by Eastman, dated June 18, 2020, identifying another named
employee, Fatima Flores-Lagunas, as “our very own field director”; 11 and

3
4
5
6

•

LinkedIn profiles for 12 employees, showing that several of them indicated generally that
they worked for the “Coordinated Campaign.” 12 One (James Harney) listed his employer
as “Nebraska for Joe Biden Coordinated Campaign,” and another (Ashton Potter) listed
her employer as “Joe Biden for President – Nebraska Coordinated Campaign.” 13

7

Like the Facebook posts and LinkedIn profiles attached to the Complaint, the named

8

employees’ public social media posts and other public documents provide information about

9

their work while they were employed by the Committee. Those sources indicate that many of

10

the named employees were former staff of Kara Eastman for Congress, and they and others may

11

have primarily focused on that federal race even after they ostensibly became Committee

12

employees. Most notably:

13
14
15
16
17
18

•

Fatima Flores-Lagunas, the subject of one of the Facebook posts attached to the
Complaint, was last paid a salary by Eastman for Congress in June 2020 and that same
month became “Coordinated Campaign Field Director” for the Committee, which paid
her with an allocation of non-federal and federal funds. 14 However, on October 3, 2020,
she tweeted that “being a part of @karaforcongress journey has been the most enriching
experience of my life. We have built such an incredible team & I am honored to be the

Compl., Ex. 5; Kara Eastman, FACEBOOK (June 18, 2020), https://www.facebook.com/319982881752525/
posts/988887388195401/?d=n.

11

The Complaint and Supplemental Complaint do not explain what the Coordinated Campaign was. In a
prior matter, however, the Office of General Counsel has described the Democratic National Committee’s
Coordinated Campaign as “a collection of separate statewide campaign structure[s] within each state Democratic
party,” which were financed at the state and national levels, and each of which “engaged in a variety of field
activities and were apparently intended to centralize Democratic voter identification and [get-out-the-vote] efforts
within each state or subdivisions thereof, thereby eliminating duplication of effort between Democratic campaigns
for different offices in the same geographic jurisdictions and enhancing the party committees’ ability to take
maximum advantage of the Commission’s regulations concerning allocation of expenses between Federal and nonFederal candidates.” First Gen. Counsel’s Rpt. at 12, MUR 4291 (AFL-CIO) (internal punctuation omitted).

12

13

Supp. Compl. at 2-12.

Compl., Ex. 5; FEC Disbursements: Filtered Results, FEC.GOV, https://www.fec.gov/data/disbursements
/?data_type.=processed&committee_id=C00639310&recipient_name=Flores-Lagunas&two_year_transaction_
period=2020 (last visited Dec. 21, 2021) (showing Eastman for Congress disbursements filtered by recipient
“Flores-Lagunas”); Resp., Ex. B (listing employee job titles); Rogers Decl. ¶ 4, Ex. A (showing months in which
Committee employees were paid with allocated funds). Eastman for Congress is now We Have the People PAC.
We Have the People PAC, Statement of Org. (Feb. 26, 2021), https://www.fec.gov/data/committee
/C00639310/?tab=filings&cycle=2022.

14
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Field Director. We will continue to give the next 31+ days our everything.” 15 From June
through December 2020, the Committee reported that it paid $12,553.10 of FloresLagunas’s payroll using non-federal funds. 16

1
2
3
4
5
6
7
8
9
10
11
12
13
14

•

Giselle Bergmeier, who was listed in the Committee hiring announcement attached to the
Complaint, was a paid “Community Organizer” for Eastman for Congress and became
“Mobilization Director” for the Committee, which began paying her in June 2020 with an
allocation of non-federal and federal funds. 17 Her Twitter profile characterizes her past
position, however, as “NE-02 Mobilization Director,” 18 suggesting a focus solely on
Nebraska’s Second Congressional District, and a number of her tweets suggest continued
work for Eastman. For example, in August 2020, she tweeted “Eastman team’s FIRST
night of our #weekendofaction … THANK YOU to each and everyone one [sic] of you
who works so hard for this campaign.” 19 From June through December 2020, the
Committee reported that it paid $11,823.70 of Bergmeier’s payroll using non-federal
funds. 20

15
16
17

•

Alejandra Escobar, who also appeared in the Committee hiring announcement, was
another former Eastman employee who, in June 2020, became a field organizer for the
Committee and was paid with an allocation of non-federal and federal funds. 21 Yet an

Fatima Flores-Lagunas (@FatiFlo0912), TWITTER (Oct. 3, 2020, 8:05 PM), https://twitter.com/FatiFlo
0912/status/1312544405476331520 (emphasis added).

15

Nebraska Democratic Party, 2020 July Monthly Report at 57 (July 20, 2020), https://docquery.
fec.gov/pdf/139/202007209260112139/202007209260112139.pdf; Nebraska Democratic Party, 2020 August
Monthly Report at 68, 83 (Aug. 20, 2020), https://docquery.fec.gov/pdf/539/202008209266183539
/202008209266183539.pdf; Nebraska Democratic Party, Amended 2020 September Monthly Report at 63, 78
(Dec. 2, 2020), https://docquery.fec.gov/pdf/664/202012029337439664/202012029337439664.pdf; Nebraska
Democratic Party, Amended 2020 October Monthly Report at 136, 149 (Feb. 24, 2021), https://docquery.fec.gov/pdf
/573/202102249428822573/202102249428822573.pdf; Nebraska Democratic Party, Amended 2020 30-Day PostGeneral Report at 1080, 1111, 1129 (May 12, 2021), https://docquery.fec.gov/pdf/209/202105129446683209
/202105129446683209.pdf; Nebraska Democratic Party, Amended 2020 Year-End Report at 155 (May 12, 2021),
https://docquery.fec.gov/pdf/348/202105129446684348/202105129446684348.pdf.

16

Compl., Ex. 1; Giselle Bergmeier, LINKEDIN, https://www.linkedin.com/in/giselle-bergmeier-mpa-726b52
20a?trk=public_profile_browsemap (last visited Nov. 19, 2021); FEC Disbursements: Filtered Results, FEC.GOV,
https://www.fec.gov/data/disbursements/?data_type=processed&committee_id=C00639310&recipient
_name=Bergmeier&two_year_transaction_period=2020 (last visited Dec. 21, 2021) (showing Eastman for Congress
disbursements filtered by recipient “Bergmeier”); Resp., Ex. B; Rogers Decl. ¶ 4, Ex. A.
17

18

Giselle Bergmeier (@gjbergs), TWITTER, https://twitter.com/gjbergs?lang=en (last visited Dec. 8, 2021).

Giselle Bergmeier (@gjbergs), TWITTER (Aug. 28, 2020, 11:32 PM), https://twitter.com/gjbergs/status
/1299550421338464256 (emphasis added).

19

Nebraska Democratic Party, 2020 July Monthly Report at 57; Nebraska Democratic Party, 2020 August
Monthly Report at 68, 83; Nebraska Democratic Party, Amended 2020 September Monthly Report at 59, 74;
Nebraska Democratic Party, Amended 2020 October Monthly Report at 132, 145; Nebraska Democratic Party,
Amended 2020 Post General Report at 1076, 1107, 1125; Nebraska Democratic Party, Amended 2020 Year-End
Report at 155.

20

Compl., Ex. 1; FEC Disbursements: Filtered Results, FEC.GOV, https://www.fec.gov/data/disbursements
/?data_type=processed&committee_id=C00639310&recipient_name=Escobar&two_year_transaction_period=2020

21
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1
2
3
4
5

October 31, 2020, profile of Escobar and other campaign workers in The New York Times
identifies her as a Committee employee who is “working on behalf of Kara Eastman, the
Democratic candidate in Nebraska’s Second Congressional District.” 22 From June
through December 2020, the Committee reported that it paid $9,223.59 of Escobar’s
payroll using non-federal funds. 23

6
7
8
9
10
11
12
13
14

•

On October 26, 2020, Dave Pantos, Eastman’s campaign manager, tweeted that “[t]he
amazing turnout for Dems in #ne02 is being led by super-field champions from
@karaforcongress like @FatiFlo0912, @gjbergs, @alejascobar, @wellesleylauren,
@Julio_CGonzalez, @real_jperkins plus candidates and staff of other great Dem
candidates!” 24 The Twitter handles all appear to be associated with employees named in
the Complaint and Supplemental Complaint — Fatima Flores-Lagunas, Giselle
Bergmeier, Alejandra Escobar, Wellesley Michael, Julio Gonzalez-Virgen, and Jaden
Perkins — all of whom were being paid by the Committee with allocated federal and
non-federal funds at that time. 25 From June through December 2020, the Committee

(last visited Dec. 21, 2021) (showing Eastman for Congress disbursements filtered by recipient “Escobar”); Resp.,
Ex. B; Rogers Decl. ¶ 4, Ex. A.
Evan Nicole Brown, One More Thing the Pandemic Election Upended: First Campaign Job Rites of
Passage, N.Y. TIMES (Oct. 31, 2020), https://www.nytimes.com/2020/10/31/us/young-campaign-2020.html
(emphasis added).

22

Nebraska Democratic Party, 2020 July Monthly Report at 56; Nebraska Democratic Party, 2020 August
Monthly Report at 67, 82; Nebraska Democratic Party, Amended 2020 September Monthly Report at 62, 77;
Nebraska Democratic Party, Amended 2020 October Monthly Report at 136, 148; Nebraska Democratic Party,
Amended 2020 Post General Report at 1079, 1110, 1129; Nebraska Democratic Party, Amended 2020 Year-End
Report at 154.

23

Dave Pantos (@dpantos), TWITTER (Oct. 26, 2020, 9:15 AM), https://twitter.com/dpantos/status
/1320715696741953536 (emphasis added); see About, DAVE PANTOS FOR METRO, https://www.davepantos
formetro.com/#about (stating “I am campaign manger for Kara Eastman’s U.S. Congressional campaign”) (last
visited Oct. 5, 2021).
24

Fatima Flores-Languas (@FatiFlo0912), TWITTER, https://twitter.com/FatiFlo0912 (last visited Dec. 21,
2021); Giselle Bergmeier (@gjbergs), TWITTER, https://twitter.com/gjbergs?lang=en (last visited Dec. 21, 2021);
Alejandra Escobar (@alejascobar), TWITTER, https://twitter.com/alejascobar (last visited Dec. 21, 2021); Wellesley
Michael (@wellesleylauren), TWITTER, https://twitter.com/wellesleylauren (last visited Dec. 21, 2021); Julio
Gonzalez (@Julio_CGonzalez), TWITTER, https://twitter.com/Julio_CGonzalez (last visited Dec. 21, 2021); Jaden
Perkins (@real_jperkins), Twitter, https://twitter.com/real_jperkins (last visited Dec. 21, 2021); Rogers Decl. ¶ 4,
Ex. A.
25
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1
2

reported that it paid $23,981.20 of Michael, 26 Gonzalez-Virgen, 27 and Perkins’s 28 payroll
using non-federal funds.

3

Other publicly available information suggests that some of the named employees may

4

have been working primarily on Joe Biden’s 2020 presidential campaign while they were paid by

5

the Committee. Specifically:

6
7
8
9
10
11
12
13
14
15
16
17
18

•

Ashton Potter was paid with an allocation of federal and non-federal funds by the
Committee from September through November 2020. 29 However, the Supplemental
Complaint attaches her LinkedIn profile, which identifies her position during those
months as “Digital Organizer” for “Joe Biden for President – Nebraska Coordinated
Campaign,” 30 and in an online interview after the 2020 general election she appears to
confirm a focus on the presidential race. She states that “in our situation in Nebraska . . .
my team was just focused on Biden, we had [inaudible] race going on, Kara Eastman, but
we weren’t focused on that race at all, [inaudible] whole different team . . . that’s a
situation where we saw Biden flip the district but Kara Eastman didn’t win” which she
suggests resulted from “where we chose to put our money as the Biden team, and where
the Kara Eastman campaign chose to put their money.” 31 From September through
November 2020, the Committee reported that it paid $5,632.95 of Potter’s payroll using
non-federal funds. 32

Nebraska Democratic Party, 2020 August Monthly Report at 85; Nebraska Democratic Party, Amended
2020 September Monthly Report at 61, 76; Nebraska Democratic Party, Amended 2020 October Monthly Report at
135, 147; Nebraska Democratic Party, Amended 2020 Post General Report at 1078, 1109, 1128; Nebraska
Democratic Party, Amended 2020 Year-End Report at 156.

26

Nebraska Democratic Party, 2020 August Monthly Report at 84; Nebraska Democratic Party, Amended
2020 September Monthly Report at 60, 75; Nebraska Democratic Party, Amended 2020 October Monthly Report at
133, 146; Nebraska Democratic Party, Amended 2020 Post General Report at 1077, 1108, 1126; Nebraska
Democratic Party, Amended 2020 Year-End Report at 156.

27

Nebraska Democratic Party, 2020 July Monthly Report at 58; Nebraska Democratic Party, 2020 August
Monthly Report at 68, 85; Nebraska Democratic Party, Amended 2020 September Monthly Report at 63, 78;
Nebraska Democratic Party, Amended 2020 October Monthly Report at 137, 149; Nebraska Democratic Party,
Amended 2020 Post General Report at 1081, 1112, 1130.

28

29

Rogers Decl., Ex. A.

30

Supp. Compl. at 12.

In the Fight North Brooklyn (@inthefightnbk), INSTAGRAM (Nov. 25, 2020), https://www.instagram.
com/tv/CICVZONlBuN/?utm_medium=copy_link (video at 16:03-43) (emphasis added).
31

Nebraska Democratic Party, Amended 2020 October Monthly Report at 148; Nebraska Democratic Party,
Amended 2020 Post General Report at 1079, 1110, 1128; Nebraska Democratic Party, Amended 2020 Year-End
Report at 146. Biden’s principal campaign committee, Biden for President, reported no disbursements to Ashton
Potter during the 2020 election cycle. FEC Disbursements: Filtered Results, FEC.gov, https://www.fec.gov/data
/disbursements/?data_type=processed&committee_id=C00703975&recipient_name=Potter&two_year_transaction_
period=2020 (last visited Dec. 21, 2021) (showing Biden for President disbursements filtered by recipient “Potter”).

32
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1
2
3
4
5
6
7
8
9
10

•

11
12

Andrew (“Drew”) Rodriguez, who appeared in the Committee hiring announcement
attached to the Complaint, was paid on an allocated basis by the Committee in June and
July 2020. 33 However, his LinkedIn profile indicates that during that time he was
working as a Regional Organizing Director for Biden for President in Tampa, Florida. 34
Additionally, in a June 8, 2020, interview available on YouTube, he indicated that a lot of
Biden organizing staff were “going to be transitioned into state parties” and that “now it
just looks different in something called the coordinated campaign; so you can kind of
think of these state parties as extensions of the Biden campaign.” 35 From June through
July 2020, the Committee reported that it paid $2,509.56 of Rodriguez’s payroll using
non-federal funds. 36
All told, between June 2020 and December 2020, the Committee reported using non-

federal funds for approximately $150,000 of payroll disbursements to the named employees. 37

13

The Committee acknowledges that it paid the named employees with an allocation of

14

non-federal and federal funds from the time each was hired through the end of the 2020 election

15

cycle. 38 The Committee disputes, however, that any of the named employees exceeded the 25%

16

threshold. It states that in 2020 its staff “oversaw volunteer efforts across the state for all

33

Compl., Ex. 1; Rogers Decl., Ex. A.

34

Drew Rodriguez, LINKEDIN, https://www.linkedin.com/in/drew-rodriguez-b3b01514a (last visited Oct. 6,

2021).

Georgetown University Institute of Politics and Public Service, Hoyas Helping Hoyas – Drew Rodriguez
(Biden Campaign) at 16:37-17:55, YOUTUBE (June 8, 2020), https://www.youtube.com/watch?app=desktop
&v=RlB2KFBZuw8. When asked to what extent the Biden campaign was involved in state or local races,
Rodriguez responded that when organizing staff moves to the state parties “it depends on the state but for the
battleground states, in particular, their main priority is going to be getting Joe Biden elected, but if they’re working
in a district that can also be flipped or that recently flipped and they need to defend, a lot of effort is going to be put
into those as well. If we use Omaha for an example . . . Omaha could vote for Joe Biden in the electoral college, but
we also have a Democratic congresswoman or nominee for Congress, who is likely to flip the seat, so the state party
will probably do both, like 50-50.” Id. at 46:53-48:24.
35

Nebraska Democratic Party, 2020 July Monthly Report at 57; Nebraska Democratic Party, 2020 August
Monthly Report at 67, 86.

36

Nebraska Democratic Party, 2020 July Monthly Report; Nebraska Democratic Party, 2020 August Monthly
Report; Nebraska Democratic Party, Amended 2020 September Monthly Report; Nebraska Democratic Party,
Amended 2020 October Monthly Report; Nebraska Democratic Party, Amended 2020 Post General Report;
Nebraska Democratic Party, Amended 2020 Year-End Report. The Committee also disbursed some non-federal
funds to reimburse expenses for three named employees, James Harney, Nathan Johnson, and Peter Coyne.
Nebraska Democratic Party, Amended 2020 September Monthly Report at 65-67; Nebraska Democratic Party,
Amended 2020 Post-General Report at 1116, 1121-23, 1092.

37

38

Rogers Decl. ¶ 4.
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1

elections, both federal and nonfederal.” 39 The Committee provides a sworn declaration from its

2

Executive Director, Jim Rogers, who states that, based on payroll logs maintained by the

3

Committee, as well as “weekly discussions with staff, the named employees did not spend over

4

25% of their time on activities in connection with a federal election or federal election

5

activities.” 40 The Committee does not provide the logs or specific information to establish the

6

breakdown of the employees’ federal versus non-federal activity.

7

The Committee further contends that the documents submitted by Complainant do not

8

show that its employees exceeded the 25% threshold. Specifically, it states that the office hours

9

sign-up covers only three of Giselle Bergmeier’s forty-plus hours in a single week and that based

10

on monthly payroll logs and “weekly check-in” calls she did not exceed the threshold. 41 As to

11

the Jaden Perkins Facebook post, the Committee asserts that it was made by the Eastman

12

campaign before he began working for the Committee. 42 And as to the second Facebook post,

13

concerning Fatima Flores-Lagunas, Rogers avers in his declaration that, on the day the post was

14

made, the Committee “initiated a conversation with Kara Eastman and her campaign manager,

15

Dave Pantos, to request that they cease referring to their former staff as ‘Kara Eastman staff.’” 43

16

Rogers provides another Eastman Facebook post dated November 3, 2020, more than four

17

months after the original post, in which Eastman states that Flores-Languas “has been helping

Resp. at 2. Due to the COVID-19 pandemic, the Committee coordinated volunteers and staff through
virtual trainings and meetings, including calls with staff that included “trainings to ensure ongoing compliance with
best practices.” Id.

39

40

Rogers Decl. ¶ 11.

41

Resp. at 3; Rogers Decl. ¶ 7.

42

Resp. at 3.

43

Id.; Rogers Decl. ¶ 9.
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1

our campaign through her work with the [Committee].” 44 Finally, as to the LinkedIn profiles,

2

the Committee states that to the extent they imply employees primarily worked on federal races

3

they are incorrect. 45

4

The Committee also asserts that the Complaint is technically deficient because it is not

5

based on Complainant’s personal knowledge and does not identify the information supporting

6

her belief in the truth of her statements. 46 The Committee states that the Complainant was not

7

involved in day-to-day operations of the Committee and would have interacted with staff only as

8

a non-federal candidate for Nebraska’s Public Service Commission. 47 The Committee does not

9

state when the Complainant stepped down as Chair of the Douglas County Democratic Party, but

10

Rogers’s declaration indicates she held that position “during part of 2020.” 48 Finally, the

11

Response states that the Complaint is part of a “pattern of frivolous complaints that have been

12

filed by the Complainant arising from the frayed relationship between the Complainant and the

13

[Committee] over several years” and is intended to harass the Committee “for political gain.” 49

44

Rogers Decl., Ex. B.

45

Resp. at 3-4; Rogers Decl. ¶ 10.

46

Resp. at 1.

47

Id.

48

Rogers Decl. ¶ 3.

Resp. at 1. The Response attaches documents relating to Complainant’s alleged involvement in (1) a
Nebraska Accountability and Disclosure Commission investigation of the Committee; (2) a dispute between the
Douglas County Democratic Party and the Committee regarding a 2020 convention; (3) a proposed Douglas County
Democratic Party resolution denouncing the Committee for a hiring decision; and (4) a proposed Douglas County
Democratic Party resolution asserting that the Committee “violated Federal Election rules and regulations and paid a
portion of the salary of employees working full time for Eastman for Congress with soft money.” Id., Ex. A.

49
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1

III.

LEGAL ANALYSIS

2
3

A.

The Commission Should Find Reason to Believe that the Committee Used
Non-Federal Funds to Pay Employees Who Exceeded the 25% Threshold

4

Section 30125(b)(1) of the Act provides that when state committees of political parties

5

make expenditures or disbursements for FEA, they must do so using funds subject to the

6

limitations, prohibitions, and reporting requirements of the Act. 50 The Act defines four types of

7

FEA, including “services provided during any month by an employee of a State . . . committee of

8

a political party who spends more than 25 percent of that individual’s compensated time during

9

that month on activities in connection with a Federal election.” 51

10

The Commission’s regulations further specify that salaries, wages, and fringe benefits for

11

employees who spend more than 25% of their compensated time in a given month on FEA or

12

activities in connection with a federal election must be paid from a federal account. 52 Employees

13

who spend some time on FEA or activities in connection with a federal election but do not cross

14

the 25% threshold may be paid either with federal funds or with federal and non-federal funds

15

allocated in a ratio set out in the regulations. 53

50

52 U.S.C. § 30125(b)(1).

51

Id. § 30101(20)(A)(iv).

11 C.F.R. § 300.33(d)(2); see Prohibited and Excessive Contributions: Non-Federal Funds or Soft Money,
67 Fed. Reg. 49,064, 49,098 (July 29, 2002) (setting out regulations implementing the Bipartisan Campaign Reform
Act of 2002 (“BCRA”) and stating that the regulations at 11 C.F.R. § 300.33 address “only the allocations of
expenditures and disbursements by State, district, and local party committees for Federal election activity”); State,
District, and Local Party Committee Payment of Certain Salaries and Wages, 70 Fed. Reg. 75,379, 75,379 (Dec. 20,
2005) (“Under BCRA, State party committees must pay the salaries and wages of employees who spend more than
25 percent of their compensated time per month on Federal-related activities entirely with Federal funds.”).

52

11 C.F.R. § 300.33(d)(1). Committees allocate funds using the ratio applicable to administrative costs
under 11 C.F.R. § 106.7(d)(2). Id.. In years in which a presidential and U.S. Senate candidate appear on the ballot
(as was the case in Nebraska in 2020), a state party committee must allocate at least 36% of the salaries, wages, and
fringe benefits for those employees to their federal accounts. Id. § 106.7(d)(2)(ii).

53
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1

The Response indicates that the employees named in the Complaint and Supplemental

2

Complaint were paid using an allocation of federal and non-federal funds from the time they

3

were hired by the Committee through the end of the 2020 election cycle, meaning that they

4

should have spent no more than 25% of their time on FEA or activities in connection with a

5

federal election during that time. 54 However, documents provided with the Complaint and

6

publicly available sources suggest that certain employees may have exceeded the 25% threshold

7

while working for the Committee.

8

Most notably, Eastman’s Facebook post identifying Fatima Flores-Lagunas as “our very

9

own field director,” in combination with Flores-Lagunas’s tweet also identifying herself as the

10

campaign’s field director, and the tweet by Pantos, Eastman’s campaign manager, identifying

11

Flores-Lagunas as one of the campaign’s “super-field champions” leading turnout in Nebraska’s

12

Second Congressional District suggest Fatima Flores-Lagunas was primarily focused on

13

Eastman’s race. 55 Giselle Bergmeier’s office hours for the Eastman campaign, in combination

14

with her representation that she worked as Mobilization Director for the federal congressional

15

district, the tweet identifying herself as part of the “Eastman team,” and Pantos’s identification of

16

her as another of Eastman’s “super-field champions” similarly suggest that Bergmeier was

17

primarily focused on the federal congressional contest. Finally, Ashton Potter’s LinkedIn profile

18

listing her employer as “Joe Biden for President – Nebraska Coordinated Campaign” and her

19

interview statements identifying herself as part of the “Biden team” and stating that her team

20

“was just focused on Biden” suggest that Potter was primarily focused on the 2020 presidential

54

Rogers Decl. ¶ 4.

Eastman’s November 2020 Facebook post recognizes that Flores-Languas was an employee of the
Committee but does not address how much of her time was spent on Eastman’s race. Id., Ex. B.

55
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1

campaign. In short, based on the available information, it appears that at least Fatima Flores-

2

Lagunas, Bergmeier, and Potter spent more than 25% of their compensated time on FEA or

3

activities in connection with a federal election.

4

Further, the remaining available information, described above, also raises questions about

5

the extent to which Alejandra Escobar, Wellesley Michael, Julio Gonzalez-Virgen, and Jaden

6

Perkins were effectively employees of Eastman’s federal campaign, and the extent to which

7

Drew Rodriguez was effectively an employee of the Biden campaign, all while those employees

8

were paid by the Committee and ostensibly spent no more than 25% of their time on FEA or

9

activities in connection with a federal election.

10

The Committee’s arguments to the contrary are not persuasive. Although the

11

Committee’s Executive Director, Jim Rogers, contends that, based on his recollection and the

12

Committee’s payroll logs, the named employees did not exceed the 25% threshold, the

13

Committee’s Response and Rogers’s declaration provide neither the logs nor any specific

14

information about the non-federal activities that ostensibly occupied at least 75% of the time of

15

the named employees. 56 For example, the Committee provided a list of employee job titles and

16

descriptions, but it contains no information on the federal or non-federal focus of the work

17

described. 57 The Committee contends that the Commission has previously accepted a party

18

committee’s declaration that employees paid on an allocated basis did not exceed the 25%

19

threshold, but that example is inapposite because it appears to have occurred during a

56

Id. ¶ 5.

E.g., Resp., Ex. B (stating that Ashton Potter “[w]orks with scheduling and training volunteers in larger
settings,” “[o]rganizes training for staff and volunteers,” and “[u]ses social media to drive volunteer engagement” );
id. (stating that Giselle Bergmeier “[w]orks with scheduling and training volunteers in larger settings” and
“[o]rganizes trainings for staff and volunteers”); id. (stating that Drew Rodriguez “[o]verse[s] field organizers,”
“create[s] schedules for field organizers to follow,” and “[g]ive[s] feedback for areas of improvement for field
organizers and implement[s] best practices across the field organizer staff”).

57
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1

Commission audit when a committee had failed to keep employee logs, not where the accuracy

2

of the committee’s time calculations was in question and specific information suggested

3

employees were engaged in significant FEA, as here. 58

4

The Committee also suggests that, even if the Commission “find[s] issue with the

5

[Committee’s] determination of its staff’s time,” it should nevertheless find no reason to believe

6

a violation occurred. 59 The Committee argues that the Commission has not provided a

7

methodology to calculate when an employee exceeds the 25% threshold, and that only a single

8

Advisory Opinion — 2010-24 (Republican Party of San Diego County) — “comes close to

9

providing guidance on this issue” and “only stands for the proposition that assisting with voter

10

registration and preparing voter registration materials constitute Federal Election Activity that

11

count towards the 25% threshold.” 60 But in MUR 5486 (Libertarian Party of Oregon), in the

12

context of assessing an organization’s potential political committee status, the Office of General

13

Counsel examined whether employees exceeded the 25% threshold by looking at how much time

14

was “spent … on federal elections” and determined that two hours qualified; those hours were

15

spent in “brief conversations attempting to discern whether [two federal] candidates . . . planned

16

on running active campaigns.” 61 The Commission adopted the First General Counsel’s Report as

Resp. at 5 (citing generally to the Audit of the South Carolina Democratic Party (2014)); see Letter from
Neil Reiff, Couns. for Democratic Party of South Carolina, to Shawn Woodhead Worth, Sec’y, FEC at 2 n.1
(Sept. 28, 2012), https://www.fec.gov/resources/legal-resources/enforcement/audits/2010/Democratic_Party_of_
South_Carolina/CommitteeRequestforLegalConsiderationbytheCommission1252677.pdf.
58

59

Resp. at 4.

Id. at 4-5. The referenced Advisory Opinion relates to a different definition of FEA (voter registration
activity) than is at issue here (services provided by employees who spend more than 25% of their time on activities
in connection with a Federal election). Advisory Opinion 2010-24 at 3-4 (Republican Party of San Diego County)
(considering whether voter registration activity qualifies as FEA under now 52 U.S.C. § 30101(20)(a)(i)).

60

First Gen. Counsel’s Rpt. at 14-15, MUR 5486 (Libertarian Party of Oregon); see State, District, and Local
Party Committee Payment of Certain Salaries and Wages, 70 Fed. Reg. 75,379, 75,379 (Dec. 20, 2005) (stating the
standard as whether employees “spend more than 25 percent of their compensated time per month on Federal-related
activities”).

61
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1

dispositive in that matter. 62 Here, the Committee’s Response does not describe the methodology

2

the Committee or its employees used, but it is not clear from the available information why they

3

could not have similarly tracked the number of hours spent on the Eastman or Biden

4

campaigns. 63 Indeed, the Committee appears to have applied such an approach in its argument

5

that the Commission should disregard the Giselle Bergmeier office hours sign-up attached to

6

Complaint. Specifically, the Committee argued that the sign up covers only three hours of a “40-

7

plus-hour work week . . . which equates to 7.5% of one week or 1.8% of a month.” 64

8

The Committee also contends that the purported lack of guidance is “further

9

exacerbated” by a supposed inconsistency between the Act and the Commission’s regulations. 65

10

Specifically, the Committee argues that the Act confines the 25% threshold to activities “in

11

connection with a federal election,” whereas the Commission’s regulation also includes the

12

broader category of FEA. 66 But the Committee overlooks the fact that, under the Act, once an

13

employee spends more than 25% of compensated time in a month on activities in connection

Certification ¶ 1 (May 3, 2005), MUR 5486 (Libertarian Party of Oregon) (approving the Office of General
Counsel’s recommendations); Letter from Lawrence H. Norton, Gen. Couns., FEC to Mark Vetanen, Complainant
(May 17, 2005), MUR 5486 (Libertarian Party of Oregon) (enclosing the “dispositive General Counsel’s Report”).

62

The Commission has conducted audits covering the related requirement that Committees keep monthly logs
of the percentage of time their employees spend in connection with a federal election. E.g., Final Audit Report of
the Commission on the Tennessee Democratic Party at 5 (Jan. 1, 2015 – Dec. 31, 2016), https://www.fec.gov
/resources/legal-resources/enforcement/audits/2016/Tennessee_Democratic_Party_2016/TDP_FARC_2016.pdf
(determining in Finding 4 that committee did not maintain monthly logs documenting the percentage of time
employees spent in connection with a federal election).
63

Resp. at 3; see also supra notes 17-19 and accompanying text (discussing Bergmeier’s representations as to
work for the Eastman campaign after she became a Committee employee).

64

65

Resp. at 5.

66

Id.
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1

with a Federal election, the employee’s services for that month are FEA. 67 Thus, the Act also

2

encompasses both terms.

3

As to the Committee’s more technical objections, it is not clear from the available

4

information that the Complainant lacks personal knowledge of her allegations, as presumably a

5

former chair of the Douglas County Democratic Party could have some interaction with

6

Committee staff working in her area, and in any case the Complaint and Supplemental

7

Complaint attach supporting documents. Finally, the fact that Complainant has been critical of

8

the Committee in the past may suggest added caution is merited in reviewing the Complaint, but

9

in this case her allegations appear to be supported by publicly available information.

10

Accordingly, because the available information indicates that at least some Committee

11

employees may have spent more than 25% of their compensated time on work in connection

12

with a federal election while being paid partially with non-federal funds, we recommend that the

13

Commission find reason to believe that the Committee violated 11 C.F.R. § 300.33(d)(2).

14
15
16
17
18

B.

19

Contributions from a state party committee to a candidate committee are limited to

20

$5,000 per election. 68 However, the Act also permits national and state committees of a political

21

party special authority to “make expenditures in connection with the general election campaign

22

of candidates for Federal office” in coordination with the candidates and subject to certain

67

The Commission Should Find Reason to Believe that the Committee Failed to
Report Coordinated Party Expenditures and In-Kind Contributions and
Take No Action at This Time as to the Allegations that the Committee Made
Excessive Contributions and Exceeded the Limits on Coordinated Party
Expenditures

52 U.S.C. § 30101(20)(A)(iv).

Id. § 30116(a)(2)(A); Archive of Contribution Limits, FEC.GOV, https://www.fec.gov/help-candidates-andcommittees/candidate-taking-receipts/archived-contribution-limits/ (last visited Dec. 9, 2021).

68
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1

additional contribution limits. 69 Only the national committee of a political party may make

2

coordinated party expenditures in connection with a presidential campaign, unless it assigns its

3

authority to do so. 70 Both national and state committees of political parties may make

4

coordinated party expenditures in connection with other federal elections. 71 These coordinated

5

party expenditures are reported only by the relevant party committee. 72

6

Any expenditure made by the Committee in “cooperation, consultation, or concert, with,

7

or at the request or suggestion of” Eastman, Biden, their authorized political committees, or their

8

agents count against the Committee’s contribution or coordinated party expenditure limits as to

9

those committees. 73 Additionally, the Commission’s regulations state that expenditures for rent,

10

personnel, and other such “day-to-day costs of political committees” do not need to be attributed

11

to individual candidates “unless these expenditures are made on behalf of a clearly identified

12

candidate and the expenditure can be directly attributed to that candidate.” 74

13

No available information suggests that the Democratic National Committee assigned the

14

Committee authority to make coordinated party expenditures in connection with the 2020

15

presidential race. Presuming this to be the case, the Committee could not have made such

16

expenditures on behalf of the Biden campaign, although it could still have made a contribution to

52 U.S.C. § 30116(d); see Factual & Legal Analysis (“F&LA”) at 3, MUR 7448 (California Democratic
Party, et al.); Coordinated and Independent Expenditures, 68 Fed. Reg. 421, 443 (Jan. 3, 2003) (stating that
“[p]olitical party committees . . . need not demonstrate actual coordination with their candidates to avail themselves
of this additional spending authority”).

69

70

11 C.F.R. § 109.32(a)(1); id. § 109.33(a).

71

Id. § 109.32(b).

Id. § 104.3(b)(3)(viii); Coordinated Party Expenditures, FEC.GOV, https://www.fec.gov/help-candidatesand-committees/making-disbursements-political-party/coordinated-party-expenditures/ (last visited Dec. 9, 2021);
F&LA at 12, MUR 6049 (Kosmas for Congress) (discussing disclosure requirements) (“Kosmas F&LA”).
72

52 U.S.C. § 30116(a)(7)(B)(i); Kosmas F&LA at 6 (discussing requirements for coordinated party
expenditures).

73

74

11 C.F.R. § 106.1(c)(1); Kosmas F&LA at 11.
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1

that campaign up to the $5,000 limit. As to the Eastman campaign, the Committee was

2

permitted to make coordinated party expenditures up to $51,900, in addition to the contribution

3

limit of $5,000. 75 The Committee reported making no such coordinated party expenditures on

4

behalf of Eastman during the 2020 election cycle. 76

5

Based on the available information, as described above, it appears that at least some of

6

the named employees were paid salaries by the Committee while they effectively worked as

7

employees of the Eastman campaign. 77 The employees’ own statements — such as Flores-

8

Lagunas’s identification of herself as Eastman’s field director and Bergmeier’s identification of

9

herself as part of the “Eastman team” — suggest not only that Committee employees were

10

compensated to engage in FEA or activities in connection with a federal election, but that they

11

worked directly to benefit a specific candidate, Kara Eastman. Similarly, there is information

12

that some of the named employees were paid salaries by the Committee while they worked on

13

behalf of the Biden campaign, such as Potter’s identification of herself as part of the “Biden

14

team.” Accordingly, we recommend that the Commission find reason to believe that the

15

Committee violated 52 U.S.C. § 30104(b) by failing to disclose coordinated party expenditures

Price Index Adjustments for Expenditure Limitations and Lobbyist Bundling Disclosure Threshold, 85 Fed.
Reg. 9,772, 9,773 (Feb. 20, 2020), https://www.fec.gov/resources/cms-content/documents/fedreg_notice_202001.pdf. The Commission’s regulations provide that state committees, their subordinate committees, and any district
or local committees which have been assigned coordinated party expenditure authority share a coordinated party
expenditure limit. 11 C.F.R. § 109.33(b).

75

Nebraska Democratic Party, Amended 2020 12-Day Pre-General Report at 74 (Feb. 24, 2021),
https://docquery.fec.gov/pdf/727/202102249428822727/202102249428822727.pdf (reporting $18,300 in
coordinated party expenditures, none of which were for Eastman or Biden); Nebraska Democratic Party, 2020 YearEnd Report at 4 (showing year-end coordinated party expenditures as $18,300); Nebraska Democratic Party,
Amended 2019 Year-End Report at 4 (Sept. 29, 2020), https://docquery.fec.gov/pdf/922/202009299284981922
/202009299284981922.pdf (showing calendar year-to-date coordinated party expenditures as $0).

76

77

Supra Section III.A.
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1

made in connection with the Eastman campaign and in-kind contributions made in connection

2

with the Biden campaign.

3

Further, because we expect the investigation in this matter will reveal more information

4

about the extent to which the named employees worked for Eastman for Congress and Biden for

5

President, and therefore how much of the Committee’s payments to the employees might be

6

considered coordinated party expenditures as to Eastman and in-kind contributions to the

7

Eastman or Biden committees, we recommend that the Commission take no action at this time as

8

to the allegation that the Committee violated 52 U.S.C. § 30116(d)(3) by exceeding the limit on

9

coordinated party expenditures in connection with the Eastman campaign and 52 U.S.C.

10

§ 30116(a) by making excessive contributions to the Eastman and Biden campaigns.

11

IV.

12

INVESTIGATION
The investigation in this matter would seek facts to determine the percentage of time the

13

named employees spent on FEA or activities in connection with a federal election and whether

14

that time was spent on work related to specific candidates or committees. For example, the

15

Office of General Counsel would seek to understand how Committee employees were instructed

16

to track their time, and we would attempt to review relevant payroll logs and any other time

17

records completed by the named employees. We would also seek interviews or written

18

responses from the named employees to clarify the work they were doing for the Committee

19

when they were paid partially with non-federal funds, as well as additional information from the

20

Complainant on the firsthand knowledge referenced in the Complaint. We will seek to conduct

21

our investigation through voluntary means but recommend that the Commission authorize the

22

use of compulsory process, including the issuance of appropriate interrogatories, document

23

subpoenas, and deposition subpoenas, as necessary.
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1

V.

RECOMMENDATIONS

2
3
4
5
6

1.

Find reason to believe that the Nebraska Democratic Party and Ted Kessler in his
official capacity as treasurer violated 11 C.F.R. § 300.33(d)(2) by using nonfederal funds to pay employees who spent more than 25% of their compensated
time on federal election activities or activities in connection with a federal
election;

7
8
9

2.

Find reason to believe that the Nebraska Democratic Party and Ted Kessler in his
official capacity as treasurer violated 52 U.S.C. § 30104(b) by failing to disclose
making in-kind contributions and coordinated party expenditures;

10
11
12
13

3.

Take no action at this time as to allegations that the Nebraska Democratic Party
and Ted Kessler in his official capacity as treasurer violated 52 U.S.C.
§ 30116(d)(3) by exceeding the limit on coordinated party expenditures in
connection with the Eastman campaign;

14
15
16

4.

Take no action at this time as to allegations that the Nebraska Democratic Party
and Ted Kessler in his official capacity as treasurer violated 52 U.S.C. § 30116(a)
by making excessive in-kind contributions to the Eastman and Biden campaigns;

17

5.

Approve the use of compulsory process;

18

6.

Approve the attached Factual and Legal Analysis; and

19
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1

7.

Approve the appropriate letter.

2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

Lisa J. Stevenson
Acting General Counsel
Charles Kitcher
Associate General Counsel for Enforcement
12/22/21
_____________________
Date

__________________________________
Claudio J. Pavia
Acting Deputy Associate General Counsel for
Enforcement
__________________________________
Anne B. Robinson
Acting Assistant General Counsel
__________________________________
Laura Conley
Attorney
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FEDERAL ELECTION COMMISSION

2
3
4
5
6
7

FACTUAL AND LEGAL ANALYSIS
RESPONDENT:
I.

Nebraska Democratic Party and Ted Kessler
in his official capacity as treasurer

MUR 7907

INTRODUCTION

8

The Complaint alleges that the Nebraska Democratic Party and Ted Kessler in his official

9

capacity as treasurer (the “Committee”) used non-federal funds to pay a portion of the salaries of

10

certain employees during the 2020 election cycle in violation of the Federal Election Campaign

11

Act of 1971, as amended (the “Act”), and Commission regulations, which provide that state

12

party committees must pay employees with exclusively federally permissible funds when those

13

employees spend more than 25% of their compensated time in a given month on federal election

14

activities (“FEA”) or activities in connection with a federal election. The Complainant, a former

15

Chair of Nebraska’s Douglas County Democratic Party, contends that she has “firsthand

16

knowledge,” supported by publicly available documents, that certain employees exceeded the

17

25% threshold but were nevertheless paid partially with non-federal funds. The Complaint also

18

raises questions as to whether the Committee failed to report coordinated party expenditures and

19

in-kind contributions to two federal committees, Eastman for Congress and Biden for President.

20

The Committee denies the allegation and asserts that all employees named in the

21

Complaint and Supplemental Complaint spent less than 25% of their time on FEA or activities in

22

connection with a federal election. The Committee contends that the Commission has not

23

provided a methodology for how to calculate employee time for the 25% threshold and further

24

contends that there is an inconsistency in the scopes of the Act and relevant regulation. Finally,

25

the Committee asserts that the Commission should dismiss this matter because Complainant

ATTACHMENT
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1

lacks personal knowledge of the allegations and the Complaint is part of a “pattern of

2

harassment” by Complainant.

3

As explained below, the relevant legal standard does not appear to be unclear or

4

inconsistent, and the available information indicates that some of the named employees likely

5

exceeded the 25% threshold during the 2020 election cycle through work for two federal

6

committees. The available information also suggests that the Committee made and failed to

7

report in-kind contributions and coordinated party expenditures. Accordingly, the Commission

8

finds reason to believe that the Committee violated 52 U.S.C. § 30125(b)(1) and 11 C.F.R.

9

§ 300.33(d)(2) by using non-federal funds to pay employees who spent more than 25% of their

10

compensated time on activities in connection with a federal election. Further, the Commission

11

finds reason to believe that the Committee violated 52 U.S.C. § 30104(b) by failing to disclose

12

making in-kind contributions and coordinated party expenditures.

13

II.

14
15

FACTUAL BACKGROUND
The Nebraska Democratic Party is a state committee of the Democratic Party that

registered with the Commission in 1975. 1

16

The Complaint in this matter was filed after the Commission’s Reports Analysis Division

17

(“RAD”) sent a Request for Additional Information (“RFAI”) to the Committee. 2 The RFAI

18

asked the Committee to clarify whether certain disbursements it reported making for the purpose

Nebraska Democratic Party, Statement of Org. at 2 (Oct. 23, 2020), https://docquery.fec.gov/pdf/906
/202010239336502906/202010239336502906.pdf; Nebraska Democratic Party, About this Committee, FEC.GOV
https://www.fec.gov/data/committee/C00003988/?tab=about-committee&cycle=1976 (last visited Dec. 21, 2021)
(stating date of registration as December 3, 1975).
1

Nebraska Democratic Party, Request for Additional Info. (“RFAI”) at 2 (Jan. 26, 2021),
https://docquery.fec.gov/pdf/886/202101260300101886/202101260300101886.pdf (referring in Item 5 to
disbursements disclosed on Committee’s Schedule H4 – Disbursements for Allocated Federal/Nonfederal Activity).

2

ATTACHMENT
Page 2 of 19

MUR790700098

MUR 7907 (Nebraska Democratic Party)
Factual and Legal Analysis
Page 3 of 19

THIS PROPOSED DRAFT WAS VOTED ON BUT
NOT APPROVED BY THE COMMISSION.

1

of “payroll” in its October 2020 Monthly Report were for employees who spent 25% or less of

2

their time on FEA or activities in connection with a federal election. 3 In response, the

3

Committee stated that the disbursements were for “employees who spent less than 25 percent of

4

their time on FEA.” 4 The Complaint asserts, however, that some Committee employees

5

exceeded the 25% threshold during the 2020 election cycle but were nevertheless paid partially

6

with non-federal funds. 5

7

The Complaint and Supplemental Complaint name 19 Committee employees and point to

8

the Complainant’s “firsthand knowledge” as the former Chair of the Douglas County Democratic

9

Party, a position she held for at least part of 2020, as well as publicly available documents, such

10

as social media posts, to support the contention that those employees exceeded the threshold. 6

11

The Complaint and Supplemental Complaint attach the following documents:

12
13
14

•

A June 29, 2020, online announcement by the Committee that it had hired nine of the
named employees, who would help “elect Democrats up and down the ballot this
November — including reclaiming the ‘Blue Dot’ in Congressional District 2”; 7

15
16
17

•

A page from what appears to be the Committee’s website identifying some of the
employees in the June 2020 announcement as employees of the “Coordinated
Campaign”; 8

3

Id.

Nebraska Democratic Party, Amended 2020 October Monthly Report at 6 (Feb. 24, 2021),
https://docquery.fec.gov/pdf/573/202102249428822573/202102249428822573.pdf.

4

5

See Compl. at 1 (May 18, 2021).

Id.; Supp. Compl. at 1 (June 16, 2021); Resp., Ex. C (“Rogers Decl.”) ¶ 3 (July 20, 2021) (“The
Complainant was County Chair of the Douglas County Democratic Party during part of 2020.”). Jim Rogers is the
Committee’s Executive Director. Resp. at 2.

6

Compl., Ex. 1 (attaching screenshot of website listing employees Peter Coyne, Drew Rodriguez, Fatima
Flores-Lagunas, Giselle Bergmeier, Preston Love, Adonna Bryant, Alejandra Escobar, Nathan Johnson, and Jaden
Wade and including their Committee titles); Growing Our Party to Win, NEB. DEMOCRATIC PARTY (June 29, 2020),
https://nebraskademocrats.org/blog/growing-our-party-to-win/.

7

Compl., Ex. 2 (listing Flores-Lagunas, Bergmeier, Escobar, Wade, Johnson, and Bryant as part of the
“Coordinated Campaign”).

8
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1
2
3

•

A sign-up form for virtual office hours with Giselle Bergmeier, one of the named
employees, which was “[h]osted by Kara Eastman for Congress,” a federal campaign in
Nebraska’s Second Congressional District, during three days in late July 2020; 9

4
5
6

•

A Facebook post by then-congressional candidate Kara Eastman, shared by named
employee Alejandra Escobar, dated June 2, 2020, identifying one of the named
employees, Jaden Perkins, as “our organizer”; 10

7
8

•

Another Facebook post by Eastman, dated June 18, 2020, identifying another named
employee, Fatima Flores-Lagunas, as “our very own field director”; 11 and

9
10
11
12

•

LinkedIn profiles for 12 employees, showing that several of them indicated generally that
they worked for the “Coordinated Campaign.” 12 One (James Harney) listed his employer
as “Nebraska for Joe Biden Coordinated Campaign,” and another (Ashton Potter) listed
her employer as “Joe Biden for President – Nebraska Coordinated Campaign.” 13

13

Like the Facebook posts and LinkedIn profiles attached to the Complaint, the named

14

employees’ public social media posts and other public documents provide information about

15

their work while they were employed by the Committee. Those sources indicate that many of

16

the named employees were former staff of Kara Eastman for Congress, and they and others may

Id., Ex. 3. Although the screenshot attached to the Complaint does not state the year, the Committee does
not dispute that the office hours took place during the 2020 election cycle.

9

Id., Ex. 4. The Facebook post identifies the employee as Jaden Perkins, while the Committee’s website
indicates it hired an employee named Jaden Wade. Compare id., Ex. 1, with id., Ex. 4. However, another exhibit
attached to the Complaint contains a photo of Jaden Wade, who appears to be the same person identified as Jaden
Perkins in the Facebook post. Compare id., Ex. 2, with id., Ex. 4. Eastman’s original post is available on her
Facebook page. Kara Eastman, FACEBOOK (June 2, 2020), https://www.facebook.com/319982881752525
/posts/977307212686752/?d=n.

10

Compl., Ex. 5; Kara Eastman, FACEBOOK (June 18, 2020), https://www.facebook.com/319982881752525/
posts/988887388195401/?d=n.

11

The Complaint and Supplemental Complaint do not explain what the Coordinated Campaign was. In a
prior matter, however, the Office of General Counsel has described the Democratic National Committee’s
Coordinated Campaign as “a collection of separate statewide campaign structure[s] within each state Democratic
party,” which were financed at the state and national levels, and each of which “engaged in a variety of field
activities and were apparently intended to centralize Democratic voter identification and [get-out-the-vote] efforts
within each state or subdivisions thereof, thereby eliminating duplication of effort between Democratic campaigns
for different offices in the same geographic jurisdictions and enhancing the party committees’ ability to take
maximum advantage of the Commission’s regulations concerning allocation of expenses between Federal and nonFederal candidates.” First Gen. Counsel’s Rpt. at 12, MUR 4291 (AFL-CIO) (internal punctuation omitted).

12

13

Supp. Compl. at 2-12.
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1

have primarily focused on that federal race even after they ostensibly became Committee

2

employees. Most notably:

3
4
5
6
7
8
9
10
11

•

Fatima Flores-Lagunas, the subject of one of the Facebook posts attached to the
Complaint, was last paid a salary by Eastman for Congress in June 2020 and that same
month became “Coordinated Campaign Field Director” for the Committee, which paid
her with an allocation of non-federal and federal funds. 14 However, on October 3, 2020,
she tweeted that “being a part of @karaforcongress journey has been the most enriching
experience of my life. We have built such an incredible team & I am honored to be the
Field Director. We will continue to give the next 31+ days our everything.” 15 From June
through December 2020, the Committee reported that it paid $12,553.10 of FloresLagunas’s payroll using non-federal funds. 16

12
13
14
15
16
17
18

•

Giselle Bergmeier, who was listed in the Committee hiring announcement attached to the
Complaint, was a paid “Community Organizer” for Eastman for Congress and became
“Mobilization Director” for the Committee, which began paying her in June 2020 with an
allocation of non-federal and federal funds. 17 Her Twitter profile characterizes her past
position, however, as “NE-02 Mobilization Director,” 18 suggesting a focus solely on
Nebraska’s Second Congressional District, and a number of her tweets suggest continued
work for Eastman. For example, in August 2020, she tweeted “Eastman team’s FIRST

Compl., Ex. 5; FEC Disbursements: Filtered Results, FEC.GOV, https://www.fec.gov/data/disbursements
/?data_type.=processed&committee_id=C00639310&recipient_name=Flores-Lagunas&two_year_transaction_
period=2020 (last visited Dec. 21, 2021) (showing Eastman for Congress disbursements filtered by recipient
“Flores-Lagunas”); Resp., Ex. B (listing employee job titles); Rogers Decl. ¶ 4, Ex. A (showing months in which
Committee employees were paid with allocated funds). Eastman for Congress is now We Have the People PAC.
We Have the People PAC, Statement of Organization (Feb. 26, 2021), https://www.fec.gov/data/committee
/C00639310/?tab=filings&cycle=2022.

14

Fatima Flores-Lagunas (@FatiFlo0912), TWITTER (Oct. 3, 2020, 8:05 PM), https://twitter.com/FatiFlo
0912/status/1312544405476331520 (emphasis added).
15

Nebraska Democratic Party, 2020 July Monthly Report at 57 (July 20, 2020), https://docquery.
fec.gov/pdf/139/202007209260112139/202007209260112139.pdf; Nebraska Democratic Party, 2020 August
Monthly Report at 68, 83 (Aug. 20, 2020), https://docquery.fec.gov/pdf/539/202008209266183539
/202008209266183539.pdf; Nebraska Democratic Party, Amended 2020 September Monthly Report at 63, 78
(Dec. 2, 2020), https://docquery.fec.gov/pdf/664/202012029337439664/202012029337439664.pdf; Nebraska
Democratic Party, Amended 2020 October Monthly Report at 136, 149 (Feb. 24, 2021), https://docquery.fec.gov
/pdf/573/202102249428822573/202102249428822573.pdf; Nebraska Democratic Party, Amended 2020 30-Day
Post-General Report at 1080, 1111, 1129 (May 12, 2021), https://docquery.fec.gov/pdf/209/202105129446683209
/202105129446683209.pdf; Nebraska Democratic Party, Amended 2020 Year-End Report at 155 (May 12, 2021),
https://docquery.fec.gov/pdf/348/202105129446684348/202105129446684348.pdf.

16

Compl., Ex. 1; Giselle Bergmeier, LINKEDIN, https://www.linkedin.com/in/giselle-bergmeier-mpa-726b52
20a?trk=public_profile_browsemap (last visited Nov. 19, 2021); FEC Disbursements: Filtered Results, FEC.GOV,
https://www.fec.gov/data/disbursements/?data_type=processed&committee_id=C00639310&recipient
_name=Bergmeier&two_year_transaction_period=2020 (last visited Dec. 21, 2021) (showing Eastman for Congress
disbursements filtered by recipient “Bergmeier”); Resp., Ex. B; Rogers Decl. ¶ 4, Ex. A.
17

18

Giselle Bergmeier (@gjbergs), TWITTER, https://twitter.com/gjbergs?lang=en (last visited Dec. 8, 2021).
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night of our #weekendofaction … THANK YOU to each and everyone one [sic] of you
who works so hard for this campaign.” 19 From June through December 2020, the
Committee reported that it paid $11,823.70 of Bergmeier’s payroll using non-federal
funds. 20

5
6
7
8
9
10
11
12

•

Alejandra Escobar, who also appeared in the Committee hiring announcement, was
another former Eastman employee who, in June 2020, became a field organizer for the
Committee and was paid with an allocation of non-federal and federal funds. 21 Yet an
October 31, 2020, profile of Escobar and other campaign workers in The New York Times
identifies her as a Committee employee who is “working on behalf of Kara Eastman, the
Democratic candidate in Nebraska’s Second Congressional District.” 22 From June
through December 2020, the Committee reported that it paid $9,223.59 of Escobar’s
payroll using non-federal funds. 23

13
14
15
16
17
18
19
20

•

On October 26, 2020, Dave Pantos, Eastman’s campaign manager, tweeted that “[t]he
amazing turnout for Dems in #ne02 is being led by super-field champions from
@karaforcongress like @FatiFlo0912, @gjbergs, @alejascobar, @wellesleylauren,
@Julio_CGonzalez, @real_jperkins plus candidates and staff of other great Dem
candidates!” 24 The Twitter handles all appear to be associated with employees named in
the Complaint and Supplemental Complaint — Fatima Flores-Lagunas, Giselle
Bergmeier, Alejandra Escobar, Wellesley Michael, Julio Gonzalez-Virgen, and Jaden
Perkins — all of whom were being paid by the Committee with allocated federal and

Giselle Bergmeier (@gjbergs), TWITTER (Aug. 28, 2020, 11:32 PM), https://twitter.com/gjbergs/status
/1299550421338464256 (emphasis added).

19

Nebraska Democratic Party, 2020 July Monthly Report at 57; Nebraska Democratic Party, 2020 August
Monthly Report at 68, 83; Nebraska Democratic Party, Amended 2020 September Monthly Report at 59, 74;
Nebraska Democratic Party, Amended 2020 October Monthly Report at 132, 145; Nebraska Democratic Party,
Amended 2020 Post General Report at 1076, 1107, 1125; Nebraska Democratic Party, Amended 2020 Year-End
Report at 155.
20

Compl., Ex. 1; FEC Disbursements: Filtered Results, FEC.GOV, https://www.fec.gov/data/disbursements
/?data_type=processed&committee_id=C00639310&recipient_name=Escobar&two_year_transaction_period=2020
(last visited Dec. 21, 2021) (showing Eastman for Congress disbursements filtered by recipient “Escobar”); Resp.,
Ex. B; Rogers Decl. ¶ 4, Ex. A.
21

Evan Nicole Brown, One More Thing the Pandemic Election Upended: First Campaign Job Rites of
Passage, N.Y. TIMES (Oct. 31, 2020), https://www.nytimes.com/2020/10/31/us/young-campaign-2020.html
(emphasis added).

22

Nebraska Democratic Party, 2020 July Monthly Report at 56; Nebraska Democratic Party, 2020 August
Monthly Report at 67, 82; Nebraska Democratic Party, Amended 2020 September Monthly Report at 62, 77;
Nebraska Democratic Party, Amended 2020 October Monthly Report at 136, 148; Nebraska Democratic Party,
Amended 2020 Post General Report at 1079, 1110, 1129; Nebraska Democratic Party, Amended 2020 Year-End
Report at 154.

23

Dave Pantos (@dpantos), TWITTER (Oct. 26, 2020, 9:15 AM), https://twitter.com/dpantos/status
/1320715696741953536 (emphasis added); see About, DAVE PANTOS FOR METRO, https://www.davepantos
formetro.com/#about (stating “I am campaign manger for Kara Eastman’s U.S. Congressional campaign”) (last
visited Oct. 5, 2021).
24
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1
2
3

non-federal funds at that time. 25 From June through December 2020, the Committee
reported that it paid $23,981.20 of Michael, 26 Gonzalez-Virgen, 27 and Perkins’s 28 payroll
using non-federal funds.

4

Other publicly available information suggests that some of the named employees may

5

have been working primarily on Joe Biden’s 2020 presidential campaign while they were paid by

6

the Committee. Specifically:

7
8
9
10
11
12
13
14
15
16
17

•

Ashton Potter was paid with an allocation of federal and non-federal funds by the
Committee from September through November 2020. 29 However, the Supplemental
Complaint attaches her LinkedIn profile, which identifies her position during those
months as “Digital Organizer” for “Joe Biden for President – Nebraska Coordinated
Campaign,” 30 and in an online interview after the 2020 general election she appears to
confirm a focus on the presidential race. She states that “in our situation in Nebraska . . .
my team was just focused on Biden, we had [inaudible] race going on, Kara Eastman, but
we weren’t focused on that race at all, [inaudible] whole different team . . . that’s a
situation where we saw Biden flip the district but Kara Eastman didn’t win” which she
suggests resulted from “where we chose to put our money as the Biden team, and where
the Kara Eastman campaign chose to put their money.” 31 From September through

Fatima Flores-Languas (@FatiFlo0912), TWITTER, https://twitter.com/FatiFlo0912 (last visited Dec. 21,
2021); Giselle Bergmeier (@gjbergs), TWITTER, https://twitter.com/gjbergs?lang=en (last visited Dec. 21, 2021);
Alejandra Escobar (@alejascobar), TWITTER, https://twitter.com/alejascobar (last visited Dec. 21, 2021); Wellesley
Michael (@wellesleylauren), TWITTER, https://twitter.com/wellesleylauren (last visited Dec. 21, 2021); Julio
Gonzalez (@Julio_CGonzalez), TWITTER, https://twitter.com/Julio_CGonzalez (last visited Dec. 21, 2021); Jaden
Perkins (@real_jperkins), Twitter, https://twitter.com/real_jperkins (last visited Dec. 21, 2021); Rogers Decl. ¶ 4,
Ex. A.
25

Nebraska Democratic Party, 2020 August Monthly Report at 85; Nebraska Democratic Party, Amended
2020 September Monthly Report at 61, 76; Nebraska Democratic Party, Amended 2020 October Monthly Report at
135, 147; Nebraska Democratic Party, Amended 2020 Post General Report at 1078, 1109, 1128; Nebraska
Democratic Party, Amended 2020 Year-End Report at 156.

26

Nebraska Democratic Party, 2020 August Monthly Report at 84; Nebraska Democratic Party, Amended
2020 September Monthly Report at 60, 75; Nebraska Democratic Party, Amended 2020 October Monthly Report at
133, 146; Nebraska Democratic Party, Amended 2020 Post General Report at 1077, 1108, 1126; Nebraska
Democratic Party, Amended 2020 Year-End Report at 156.

27

Nebraska Democratic Party, 2020 July Monthly Report at 58; Nebraska Democratic Party, 2020 August
Monthly Report at 68, 85; Nebraska Democratic Party, Amended 2020 September Monthly Report at 63, 78;
Nebraska Democratic Party, Amended 2020 October Monthly Report at 137, 149; Nebraska Democratic Party,
Amended 2020 Post General Report at 1081, 1112, 1130.

28

29

Rogers Decl., Ex. A.

30

Supp. Compl. at 12.

In the Fight North Brooklyn (@inthefightnbk), INSTAGRAM (Nov. 25, 2020), https://www.instagram.
com/tv/CICVZONlBuN/?utm_medium=copy_link (video at 16:03-43) (emphasis added).
31
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2

November 2020, the Committee reported that it paid $5,632.95 of Potter’s payroll using
non-federal funds. 32

3
4
5
6
7
8
9
10
11
12

•

13
14

Andrew (“Drew”) Rodriguez, who appeared in the Committee hiring announcement
attached to the Complaint, was paid on an allocated basis by the Committee in June and
July 2020. 33 However, his LinkedIn profile indicates that during that time he was
working as a Regional Organizing Director for Biden for President in Tampa, Florida. 34
Additionally, in a June 8, 2020, interview available on YouTube, he indicated that a lot of
Biden organizing staff were “going to be transitioned into state parties” and that “now it
just looks different in something called the coordinated campaign; so you can kind of
think of these state parties as extensions of the Biden campaign.” 35 From June through
July 2020, the Committee reported that it paid $2,509.56 of Rodriguez’s payroll using
non-federal funds. 36
All told, between June 2020 and December 2020, the Committee reported using non-

federal funds for approximately $150,000 of payroll disbursements to the named employees. 37

Nebraska Democratic Party, Amended 2020 October Monthly Report at 148; Nebraska Democratic Party,
Amended 2020 Post General Report at 1079, 1110, 1128; Nebraska Democratic Party, Amended 2020 Year-End
Report at 146. Biden’s principal campaign committee, Biden for President, reported no disbursements to Ashton
Potter during the 2020 election cycle. FEC Disbursements: Filtered Results, FEC.gov, https://www.fec.gov/data
/disbursements/?data_type=processed&committee_id=C00703975&recipient_name=Potter&two_year_transaction_
period=2020 (last visited Dec. 21, 2021) (showing Biden for President disbursements filtered by recipient “Potter”).
32

33

Compl., Ex. 1; Rogers Decl., Ex. A.

34

Drew Rodriguez, LINKEDIN, https://www.linkedin.com/in/drew-rodriguez-b3b01514a (last visited Oct. 6,

2021).

Georgetown University Institute of Politics and Public Service, Hoyas Helping Hoyas – Drew Rodriguez
(Biden Campaign) at 16:37-17:55, YOUTUBE (June 8, 2020), https://www.youtube.com/watch?app=desktop
&v=RlB2KFBZuw8. When asked to what extent the Biden campaign was involved in state or local races,
Rodriguez responded that when organizing staff moves to the state parties “it depends on the state but for the
battleground states, in particular, their main priority is going to be getting Joe Biden elected, but if they’re working
in a district that can also be flipped or that recently flipped and they need to defend, a lot of effort is going to be put
into those as well. If we use Omaha for an example . . . Omaha could vote for Joe Biden in the electoral college, but
we also have a Democratic congresswoman or nominee for Congress, who is likely to flip the seat, so the state party
will probably do both, like 50-50.” Id. at 46:53-48:24.
35

Nebraska Democratic Party, 2020 July Monthly Report at 57; Nebraska Democratic Party, 2020 August
Monthly Report at 67, 86.

36

Nebraska Democratic Party, 2020 July Monthly Report; Nebraska Democratic Party, 2020 August Monthly
Report; Nebraska Democratic Party, Amended 2020 September Monthly Report; Nebraska Democratic Party,
Amended 2020 October Monthly Report; Nebraska Democratic Party, Amended 2020 Post General Report;
Nebraska Democratic Party, Amended 2020 Year-End Report. The Committee also disbursed some non-federal
funds to reimburse expenses for three named employees, James Harney, Nathan Johnson, and Peter Coyne.
Nebraska Democratic Party, Amended 2020 September Monthly Report at 65-67; Nebraska Democratic Party,
Amended 2020 Post-General Report at 1116, 1121-23, 1092.

37
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The Committee acknowledges that it paid the named employees with an allocation of

2

non-federal and federal funds from the time each was hired through the end of the 2020 election

3

cycle. 38 The Committee disputes, however, that any of the named employees exceeded the 25%

4

threshold. It states that in 2020 its staff “oversaw volunteer efforts across the state for all

5

elections, both federal and nonfederal.” 39 The Committee provides a sworn declaration from its

6

Executive Director, Jim Rogers, who states that, based on payroll logs maintained by the

7

Committee, as well as “weekly discussions with staff, the named employees did not spend over

8

25% of their time on activities in connection with a federal election or federal election

9

activities.” 40 The Committee does not provide the logs or specific information to establish the

10

breakdown of the employees’ federal versus non-federal activity.

11

The Committee further contends that the documents submitted by Complainant do not

12

show that its employees exceeded the 25% threshold. Specifically, it states that the office hours

13

sign-up covers only three of Giselle Bergmeier’s forty-plus hours in a single week and that based

14

on monthly payroll logs and “weekly check-in” calls she did not exceed the threshold. 41 As to

15

the Jaden Perkins Facebook post, the Committee asserts that it was made by the Eastman

16

campaign before he began working for the Committee. 42 And as to the second Facebook post,

17

concerning Fatima Flores-Lagunas, Rogers avers in his declaration that, on the day the post was

18

made, the Committee “initiated a conversation with Kara Eastman and her campaign manager,

38

Rogers Decl. ¶ 4.

Resp. at 2. Due to the COVID-19 pandemic, the Committee coordinated volunteers and staff through
virtual trainings and meetings, including calls with staff that included “trainings to ensure ongoing compliance with
best practices.” Id.

39

40

Rogers Decl. ¶ 11.

41

Resp. at 3; Rogers Decl. ¶ 7.

42

Resp. at 3.
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1

Dave Pantos, to request that they cease referring to their former staff as ‘Kara Eastman staff.’” 43

2

Rogers provides another Eastman Facebook post dated November 3, 2020, more than four

3

months after the original post, in which Eastman states that Flores-Languas “has been helping

4

our campaign through her work with the [Committee].” 44 Finally, as to the LinkedIn profiles,

5

the Committee states that to the extent they imply employees primarily worked on federal races

6

they are incorrect. 45

7

The Committee also asserts that the Complaint is technically deficient because it is not

8

based on Complainant’s personal knowledge and does not identify the information supporting

9

her belief in the truth of her statements. 46 The Committee states that the Complainant was not

10

involved in day-to-day operations of the Committee and would have interacted with staff only as

11

a non-federal candidate for Nebraska’s Public Service Commission. 47 The Committee does not

12

state when the Complainant stepped down as Chair of the Douglas County Democratic Party, but

13

Rogers’s declaration indicates she held that position “during part of 2020.” 48 Finally, the

14

Response states that the Complaint is part of a “pattern of frivolous complaints that have been

15

filed by the Complainant arising from the frayed relationship between the Complainant and the

16

[Committee] over several years” and is intended to harass the Committee “for political gain.” 49

43

Id.; Rogers Decl. ¶ 9.

44

Rogers Decl., Ex. B.

45

Resp. at 3-4; Rogers Decl. ¶ 10.

46

Resp. at 1.

47

Id.

48

Rogers Decl. ¶ 3.

Resp. at 1. The Response attaches documents relating to Complainant’s alleged involvement in (1) a
Nebraska Accountability and Disclosure Commission investigation of the Committee; (2) a dispute between the
Douglas County Democratic Party and the Committee regarding a 2020 convention; (3) a proposed Douglas County
Democratic Party resolution denouncing the Committee for a hiring decision; and (4) a proposed Douglas County

49
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1

III.

THIS PROPOSED DRAFT WAS VOTED ON BUT
NOT APPROVED BY THE COMMISSION.

LEGAL ANALYSIS

2
3

A.

The Commission Finds Reason to Believe that the Committee Used NonFederal Funds to Pay Employees Who Exceeded the 25% Threshold

4

Section 30125(b)(1) of the Act provides that when state committees of political parties

5

make expenditures or disbursements for FEA, they must do so using funds subject to the

6

limitations, prohibitions, and reporting requirements of the Act. 50 The Act defines four types of

7

FEA, including “services provided during any month by an employee of a State . . . committee of

8

a political party who spends more than 25 percent of that individual’s compensated time during

9

that month on activities in connection with a Federal election.” 51

10

The Commission’s regulations further specify that salaries, wages, and fringe benefits for

11

employees who spend more than 25% of their compensated time in a given month on FEA or

12

activities in connection with a federal election must be paid from a federal account. 52 Employees

13

who spend some time on FEA or activities in connection with a federal election but do not cross

14

the 25% threshold may be paid either with federal funds or with federal and non-federal funds

15

allocated in a ratio set out in the regulations. 53

Democratic Party resolution asserting that the Committee “violated Federal Election rules and regulations and paid a
portion of the salary of employees working full time for Eastman for Congress with soft money.” Id., Ex. A.
50

52 U.S.C. § 30125(b)(1).

51

Id. § 30101(20)(A)(iv).

11 C.F.R. § 300.33(d)(2); see Prohibited and Excessive Contributions: Non-Federal Funds or Soft Money,
67 Fed. Reg. 49,064, 49,098 (July 29, 2002) (setting out regulations implementing the Bipartisan Campaign Reform
Act of 2002 (“BCRA”) and stating that the regulations at 11 C.F.R. § 300.33 address “only the allocations of
expenditures and disbursements by State, district, and local party committees for Federal election activity”); State,
District, and Local Party Committee Payment of Certain Salaries and Wages, 70 Fed. Reg. 75,379, 75,379 (Dec. 20,
2005) (“Under BCRA, State party committees must pay the salaries and wages of employees who spend more than
25 percent of their compensated time per month on Federal-related activities entirely with Federal funds.”).

52

11 C.F.R. § 300.33(d)(1). Committees allocate funds using the ratio applicable to administrative costs
under 11 C.F.R. § 106.7(d)(2). Id.. In years in which a presidential and U.S. Senate candidate appear on the ballot
(as was the case in Nebraska in 2020), a state party committee must allocate at least 36% of the salaries, wages, and
fringe benefits for those employees to their federal accounts. Id. § 106.7(d)(2)(ii).

53
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The Response indicates that the employees named in the Complaint and Supplemental

2

Complaint were paid using an allocation of federal and non-federal funds from the time they

3

were hired by the Committee through the end of the 2020 election cycle, meaning that they

4

should have spent no more than 25% of their time on FEA or activities in connection with a

5

federal election during that time. 54 However, documents provided with the Complaint and

6

publicly available sources suggest that certain employees may have engaged in activities in

7

connection with a federal election in excess of the 25% threshold while working for the

8

Committee.

9

Most notably, Eastman’s Facebook post identifying Fatima Flores-Lagunas as “our very

10

own field director,” in combination with Flores-Lagunas’s tweet also identifying herself as the

11

campaign’s field director, and the tweet by Pantos, Eastman’s campaign manager, identifying

12

Flores-Lagunas as one of the campaign’s “super-field champions” leading turnout in Nebraska’s

13

Second Congressional District suggest Fatima Flores-Lagunas was primarily focused on

14

Eastman’s race. 55 Giselle Bergmeier’s office hours for the Eastman campaign, in combination

15

with her representation that she worked as Mobilization Director for the federal congressional

16

district, the tweet identifying herself as part of the “Eastman team,” and Pantos’s identification of

17

her as another of Eastman’s “super-field champions” similarly suggest that Bergmeier was

18

primarily focused on the federal congressional contest. Finally, Ashton Potter’s LinkedIn profile

19

listing her employer as “Joe Biden for President – Nebraska Coordinated Campaign” and her

20

interview statements identifying herself as part of the “Biden team” and stating that her team

54

Rogers Decl. ¶ 4.

Eastman’s November 2020 Facebook post recognizes that Flores-Languas was an employee of the
Committee but does not address how much of her time was spent on Eastman’s race. Id., Ex. B.

55
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1

“was just focused on Biden” suggest that Potter was primarily focused on the 2020 presidential

2

campaign. In short, based on the available information, it appears that at least Fatima Flores-

3

Lagunas, Bergmeier, and Potter spent more than 25% of their compensated time on activities in

4

connection with a federal election.

5

Further, the remaining available information, described above, also raises questions about

6

the extent to which Alejandra Escobar, Wellesley Michael, Julio Gonzalez-Virgen, and Jaden

7

Perkins were effectively employees of Eastman’s federal campaign, and the extent to which

8

Drew Rodriguez was effectively an employee of the Biden campaign, all while those employees

9

were paid by the Committee and ostensibly spent no more than 25% of their time on FEA or

10

activities in connection with a federal election.

11

The Committee’s arguments to the contrary are not persuasive. Although the

12

Committee’s Executive Director, Jim Rogers, contends that, based on his recollection and the

13

Committee’s payroll logs, the named employees did not exceed the 25% threshold, the

14

Committee’s Response and Rogers’s declaration provide neither the logs nor any specific

15

information about the non-federal activities that ostensibly occupied at least 75% of the time of

16

the named employees. 56 For example, the Committee provided a list of employee job titles and

17

descriptions, but it contains no information on the federal or non-federal focus of the work

18

described. 57 The Committee contends that the Commission has previously accepted a party

56

Id. ¶ 5.

E.g., Resp., Ex. B (stating that Ashton Potter “[w]orks with scheduling and training volunteers in larger
settings,” “[o]rganizes training for staff and volunteers,” and “[u]ses social media to drive volunteer engagement” );
id. (stating that Giselle Bergmeier “[w]orks with scheduling and training volunteers in larger settings” and
“[o]rganizes trainings for staff and volunteers”); id. (stating that Drew Rodriguez “[o]verse[s] field organizers,”
“create[s] schedules for field organizers to follow,” and “[g]ive[s] feedback for areas of improvement for field
organizers and implement[s] best practices across the field organizer staff”).

57
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1

committee’s declaration that employees paid on an allocated basis did not exceed the 25%

2

threshold, but that example is inapposite because it appears to have occurred during a

3

Commission audit when a committee had failed to keep employee logs, not where the accuracy

4

of the committee’s time calculations was in question and specific information suggested

5

employees were engaged in significant activities in connection with a federal election, as here. 58

6

The Committee also suggests that, even if the Commission “find[s] issue with the

7

[Committee’s] determination of its staff’s time,” it should nevertheless find no reason to believe

8

a violation occurred. 59 The Committee argues that the Commission has not provided a

9

methodology to calculate when an employee exceeds the 25% threshold, and that only a single

10

Advisory Opinion — 2010-24 (Republican Party of San Diego County) — “comes close to

11

providing guidance on this issue” and “only stands for the proposition that assisting with voter

12

registration and preparing voter registration materials constitute Federal Election Activity that

13

count towards the 25% threshold.” 60 But in MUR 5486 (Libertarian Party of Oregon), in the

14

context of assessing an organization’s potential political committee status, the First General

15

Counsel’s Report examined whether employees exceeded the 25% threshold by looking at how

16

much time was “spent … on federal elections” and determined that two hours qualified; those

17

hours were spent in “brief conversations attempting to discern whether [two federal] candidates

Resp. at 5 (citing generally to the Audit of the South Carolina Democratic Party (2014)); see Letter from
Neil Reiff, Couns. for Democratic Party of South Carolina, to Shawn Woodhead Worth, Sec’y, FEC at 2 n.1 (Sept.
28, 2012), https://www.fec.gov/resources/legal-resources/enforcement/audits/2010/Democratic_Party_of_
South_Carolina/CommitteeRequestforLegalConsiderationbytheCommission1252677.pdf.

58

59

Resp. at 4.

Id. at 4-5. The referenced advisory opinion relates to a different definition of FEA (voter registration
activity) than is at issue here (services provided by employees who spend more than 25% of their time on activities
in connection with a federal election). Advisory Opinion 2010-24 at 3-4 (Republican Party of San Diego County)
(considering whether voter registration activity qualifies as FEA under now 52 U.S.C. § 30101(20)(a)(i)).

60
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1

. . . planned on running active campaigns.” 61 The Commission adopted that report as dispositive

2

in the matter. 62 Here, the Committee’s Response does not describe the methodology the

3

Committee or its employees used, but it is not clear from the available information why they

4

could not have similarly tracked the number of hours spent on the Eastman or Biden

5

campaigns. 63 Indeed, the Committee appears to have applied such an approach in its argument

6

that the Commission should disregard the Giselle Bergmeier office hours sign-up attached to

7

Complaint. Specifically, the Committee argued that the sign up covers only three hours of a “40-

8

plus-hour work week . . . which equates to 7.5% of one week or 1.8% of a month.” 64

9

The Committee also contends that the purported lack of guidance is “further

10

exacerbated” by a supposed inconsistency between the Act and the Commission’s regulations. 65

11

Specifically, the Committee argues that the Act confines the 25% threshold to activities “in

12

connection with a federal election,” whereas the Commission’s regulation also includes the

13

broader category of FEA. 66 But the Committee overlooks the fact that, under the Act, once an

First Gen. Counsel’s Rpt. at 14-15, MUR 5486 (Libertarian Party of Oregon); see State, District, and Local
Party Committee Payment of Certain Salaries and Wages, 70 Fed. Reg. 75,379, 75,379 (Dec. 20, 2005) (stating the
standard as whether employees “spend more than 25 percent of their compensated time per month on Federal-related
activities”).

61

Certification ¶ 1 (May 3, 2005), MUR 5486 (Libertarian Party of Oregon) (approving the Office of General
Counsel’s recommendations); Letter from Lawrence H. Norton, Gen. Couns., FEC to Mark Vetanen, Complainant
(May 17, 2005), MUR 5486 (Libertarian Party of Oregon) (enclosing the “dispositive General Counsel’s Report”).

62

The Commission has conducted audits covering the related requirement that Committees keep monthly logs
of the percentage of time their employees spend in connection with a federal election. E.g., Final Audit Report of
the Commission on the Tennessee Democratic Party at 5 (Jan. 1, 2015 – Dec. 31, 2016), https://www.fec.gov
/resources/legal-resources/enforcement/audits/2016/Tennessee_Democratic_Party_2016/TDP_FARC_2016.pdf
(determining in Finding 4 that committee did not maintain monthly logs documenting the percentage of time
employees spent in connection with a federal election).

63

Resp. at 3; see also supra notes 17-19 and accompanying text (discussing Bergmeier’s representations as to
work for the Eastman campaign after she became a Committee employee).

64

65

Resp. at 5.

66

Id.
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1

employee spends more than 25% of compensated time in a month on activities in connection

2

with a Federal election, the employee’s services for that month are FEA 67, and, accordingly,

3

must be paid for with funds subject to the limitations, prohibitions, and reporting requirements of

4

the Act. 68 As described above, the available information indicates that certain employees named

5

in the Complaint and Supplemental Complaint spent more than 25% of their time working

6

directly for the Eastman and Biden campaigns – activity in connection with a federal election.

7

As to the Committee’s more technical objections, it is not clear from the available

8

information that the Complainant lacks personal knowledge of her allegations, as presumably a

9

former chair of the Douglas County Democratic Party could have some interaction with

10

Committee staff working in her area, and in any case the Complaint and Supplemental

11

Complaint attach supporting documents. Finally, the fact that Complainant has been critical of

12

the Committee in the past may suggest added caution is merited in reviewing the Complaint, but

13

in this case her allegations appear to be supported by publicly available information.

14

Accordingly, because the available information indicates that at least some Committee

15

employees may have spent more than 25% of their compensated time on work in connection

16

with a federal election while being paid partially with non-federal funds, the Commission finds

17

reason to believe that the Committee violated 52 U.S.C. § 30125(b)(1) and 11 C.F.R.

18

§ 300.33(d)(2).

67

52 U.S.C. § 30101(20)(A)(iv).

68

52 U.S.C. § 30125(b)(1).
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1
2

B.

The Commission Finds Reason to Believe that the Committee Failed to
Report Coordinated Party Expenditures and In-Kind Contributions

3

Contributions from a state party committee to a candidate committee are limited to

4

$5,000 per election. 69 However, the Act also permits national and state committees of a political

5

party special authority to “make expenditures in connection with the general election campaign

6

of candidates for Federal office” in coordination with the candidates and subject to certain

7

additional contribution limits. 70 Only the national committee of a political party may make

8

coordinated party expenditures in connection with a presidential campaign, unless it assigns its

9

authority to do so. 71 Both national and state committees of political parties may make

10

coordinated party expenditures in connection with other federal elections. 72 These coordinated

11

party expenditures are reported only by the relevant party committee. 73

12

Any expenditure made by the Committee in “cooperation, consultation, or concert, with,

13

or at the request or suggestion of” Eastman, Biden, their authorized political committees, or their

14

agents count against the Committee’s contribution or coordinated party expenditure limits as to

15

those committees. 74 Additionally, the Commission’s regulations state that expenditures for rent,

16

personnel, and other such “day-to-day costs of political committees” do not need to be attributed

Id. § 30116(a)(2)(A); Archive of Contribution Limits, FEC.GOV, https://www.fec.gov/help-candidates-andcommittees/candidate-taking-receipts/archived-contribution-limits/ (last visited Dec. 9, 2021).

69

52 U.S.C. § 30116(d); see Factual & Legal Analysis (“F&LA”) at 3, MUR 7448 (California Democratic
Party, et al.); Coordinated and Independent Expenditures, 68 Fed. Reg. 421, 443 (Jan. 3, 2003) (stating that
“[p]olitical party committees . . . need not demonstrate actual coordination with their candidates to avail themselves
of this additional spending authority”).

70

71

11 C.F.R. § 109.32(a)(1); id. § 109.33(a).

72

Id. § 109.32(b).

Id. § 104.3(b)(3)(viii); Coordinated Party Expenditures, FEC.GOV, https://www.fec.gov/help-candidatesand-committees/making-disbursements-political-party/coordinated-party-expenditures/ (last visited Dec. 9, 2021);
F&LA at 12, MUR 6049 (Kosmas for Congress) (discussing disclosure requirements) (“Kosmas F&LA”).
73

52 U.S.C. § 30116(a)(7)(B)(i); Kosmas F&LA at 6 (discussing requirements for coordinated party
expenditures).

74
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1

to individual candidates “unless these expenditures are made on behalf of a clearly identified

2

candidate and the expenditure can be directly attributed to that candidate.” 75

3

No available information suggests that the Democratic National Committee assigned the

4

Committee authority to make coordinated party expenditures in connection with the 2020

5

presidential race. Presuming this to be the case, the Committee could not have made such

6

expenditures on behalf of the Biden campaign, although it could still have made a contribution to

7

that campaign up to the $5,000 limit. As to the Eastman campaign, the Committee was

8

permitted to make coordinated party expenditures up to $51,900, in addition to the contribution

9

limit of $5,000. 76 The Committee reported making no such coordinated party expenditures on

10

behalf of Eastman during the 2020 election cycle. 77

11

Based on the available information, as described above, it appears that at least some of

12

the named employees were paid salaries by the Committee while they effectively worked as

13

employees of the Eastman campaign. 78 The employees’ own statements — such as Flores-

14

Lagunas’s identification of herself as Eastman’s field director and Bergmeier’s identification of

15

herself as part of the “Eastman team” — suggest not only that Committee employees were

16

compensated to engage in FEA or activities in connection with a federal election, but that they
75

11 C.F.R. § 106.1(c)(1); Kosmas F&LA at 11.

Price Index Adjustments for Expenditure Limitations and Lobbyist Bundling Disclosure Threshold, 85 Fed.
Reg. 9,772, 9,773 (Feb. 20, 2020), https://www.fec.gov/resources/cms-content/documents/fedreg_notice_202001.pdf. The Commission’s regulations provide that state committees, their subordinate committees, and any district
or local committees which have been assigned coordinated party expenditure authority share a coordinated party
expenditure limit. 11 C.F.R. § 109.33(b).

76

Nebraska Democratic Party, Amended 2020 12-Day Pre-General Report at 74 (Feb. 24, 2021),
https://docquery.fec.gov/pdf/727/202102249428822727/202102249428822727.pdf (reporting $18,300 in
coordinated party expenditures, none of which were for Eastman or Biden); Nebraska Democratic Party, 2020 YearEnd Report at 4 (showing year-end coordinated party expenditures as $18,300); Nebraska Democratic Party,
Amended 2019 Year-End Report at 4 (Sept. 29, 2020), https://docquery.fec.gov/pdf/922/202009299284981922
/202009299284981922.pdf (showing calendar year-to-date coordinated party expenditures as $0).

77

78

Supra Section III.A.
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1

worked directly to benefit a specific candidate, Kara Eastman. Similarly, there is information

2

that some of the named employees were paid salaries by the Committee while they worked on

3

behalf of the Biden campaign, such as Potter’s identification of herself as part of the “Biden

4

team.” Accordingly, the Commission finds reason to believe that the Committee violated

5

52 U.S.C. § 30104(b) by failing to disclose coordinated party expenditures made in connection

6

with the Eastman campaign and in-kind contributions made in connection with the Biden

7

campaign.
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