
FEDERAL ELECTION COMMISSION 
Washington, DC 20463 

Robert K. Kelner and Elizabeth Upton 
Covington & Burling LLP 
850 Tenth Street, NW 
Washington, D.C. 20001 
rkelner@cov.com; eupton@cov.com 

August 16, 2021 

RE: MURs 7821, 7827, 7868 

Dear Mr. Kelner and Ms. Upton: 

On October 22, 2020, October 23, 2020, and January 15, 2021, the Federal Election 
Commission notified your clients, Twitter, Inc., Jack Dorsey, and Brandon Bonman, of three 
Complaints alleging violations of certain sections of the Federal Election Campaign Act of 1971, 
as amended. On August 10, 2021, the Commission, on the basis of the inf01mation provided in 
the complaint and inf01mation provided by your clients, found no reason to believe that Twitter, 
Inc., violated 52 U.S.C. § 30118(a) and 11 C.F.R. §§ 109.21, 114.2(b) by making corporate in
kind contributions; and no reason to believe that Jack Dorsey and Brandon Borrman violated 
52 U.S.C. § 30118(a) and 11 C.F.R. § l 14.2(b) by consenting to corporate contributions. 
Accordingly, the Commission closed its file in this matter. 

Documents related to the case will be placed on the public record within 30 days. See 
Disclosure of Certain Documents in Enforcement and Other Matters, 81 Fed. Reg. 50,702 
(Aug. 2, 2016). The Factual and Legal Analysis, which explains the Commission's findings, is 
enclosed for your information. 

If you have any questions, please contact Justine A. di Giovanni, the attorney assigned to 
this matter, at (202) 694-1574 or jdigiovanni@fec.gov. 

Sincerely, 

~p
Claudio J. Pavia 
Acting Assistant General Counsel 

Enclosures: 
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1 FEDERAL ELECTION COMMISSION 
2 
3 FACTUAL AND LEGAL ANALYSIS 
4 
5 Respondents: Twitter, Inc. 
6 Jack Dorsey 
7 Brandon Borrman 
8  Biden for President and Andrea Wise  
9     in her official capacity as treasurer1 

10 
11 I. INTRODUCTION 

MURs: 7821, 7827, & 7868 

12 These matters were generated by Complaints filed with the Federal Election Commission 

13 alleging that, by suppressing negative information regarding 2020 presidential candidate Joseph 

14 R. Biden, Twitter, Inc. (“Twitter”), made a prohibited corporate in-kind contribution to Biden 

15 and his authorized committee, Biden for President and Andrea Wise in her official capacity as 

16 treasurer (the “Biden Committee”), in violation of the Federal Election Campaign Act of 1971, 

17 as amended (the “Act”).  Specifically, the Complaints allege that Twitter made an in-kind 

18 contribution when it blocked users from tweeting links to or certain information derived from a 

19 series of October 2020 New York Post articles that published materials discovered on a laptop 

20 allegedly belonging to Biden’s son, Hunter Biden.   

21 The Complaint in MUR 7868 further alleges that Twitter made in-kind contributions to 

22 the Biden Committee by limiting the visibility of, or “shadow banning,” Republican users on its 

23 platform; suppressing distribution of an interview of an alleged former business associate of 

24 Hunter Biden; blocking coverage of post-2020 election lawsuits; and labeling pre- and post-

25 election tweets from Biden’s general election opponent, Donald J. Trump, regarding supposed 

26 election fraud and the election results. The MUR 7868 Complaint also alleges that, by virtue of 

1 Jack Dorsey and Brandon Borrman are Respondents only in MUR 7827; Biden for President and Andrea 
Wise in her official capacity as treasurer are Respondents only in MUR 7868. 
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an individual who worked for Twitter later joining the Biden team, the Biden Committee 

coordinated with Twitter and therefore knowingly accepted the prohibited corporate 

contributions. 

Respondents deny the allegations.  Twitter states that it (1) blocked users from sharing 

links to and posting certain information from the New York Post articles relating to hacked and 

personal information and (2) labeled Trump’s tweets regarding election fraud and election 

results. It argues that it did not make a contribution because these actions were undertaken for 

bona fide commercial reasons and not for the purpose of influencing a federal election.  Twitter 

denies the remaining allegations that it limited visibility of Republican users, suppressed 

distribution of an interview, or limited coverage of election lawsuits, asserting that the Complaint 

does not submit any reliable evidence that such actions occurred.  The Biden Committee states 

that it did not coordinate with Twitter. 

As discussed below, Twitter has credibly explained that it acted with a commercial 

motivation in response to the New York Post articles rather than with an electoral purpose.  With 

respect to its actions concerning Trump’s tweets, there is no evidence that Twitter coordinated its 

actions with the Biden Committee, and as such, the actions did not constitute contributions.  

Finally, the remaining allegations that Twitter limited the visibility of Republican users, 

suppressed distribution of an interview, and limited coverage of election lawsuits are vague, 

speculative, and unsupported by the available information.  Therefore, the Commission finds no 

reason to believe that Twitter violated 52 U.S.C. § 30118(a) and 11 C.F.R. § 114.2(b) by making 

prohibited in-kind corporate contributions; finds no reason to believe that Jack Dorsey, Twitter’s 

CEO, and Brandon Borrman, Twitter’s Vice President, Global Communications, violated 

52 U.S.C. § 30118(a) and 11 C.F.R. § 114.2(e) by consenting to prohibited corporate 
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1 contributions; and finds no reason to believe that the Biden Committee knowingly accepted or 

2 received and failed to report such contributions in violation of 52 U.S.C. §§ 30104(b)(3)(A), 

3 30118(a) and 11 C.F.R. §§ 104.3(a), 114.2(d). 

4 I. FACTUAL BACKGROUND  

5 Twitter is a social media platform and public Delaware corporation; it states that it 

6 derives the majority of its revenue from advertising.2  The platform allows users to publish 

7 tweets, which are 280-character-or-less posts, which may include pictures, videos, or links.3 

8 Jack Dorsey is Twitter’s CEO, and Brandon Borrman is Twitter’s Vice President of Global 

9 Communications.4  Biden for President is 2020 presidential candidate Joe Biden’s authorized 

10 committee, and Andrea Wise is its treasurer.5  The Complaints allege that Twitter, by 

11 suppressing negative information regarding Biden and taking certain actions directed against 

12 Trump and his supporters, all of which are detailed below, did so “for the clear purpose of 

13 supporting the Biden campaign.”6 

2 Resp. at 2 (Dec. 21, 2020), MUR 7821 [hereinafter MUR 7821 Twitter Resp.]. 

3 See generally TWITTER, https://twitter.com (last visited June 2, 2021); About, TWITTER, https://about. 
twitter.com/en/who-we-are/our-company (last visited June 2, 2021) (“Twitter is an open service that’s home to a 
world of diverse people, perspectives, ideas, and information.”). 

4 Compl. at 1 (Oct. 21, 2020), MUR 7827 [hereinafter MUR 7827 Compl.]; MUR 7821 Twitter Resp. at 2; 
About, TWITTER, https://about.twitter.com/en/who-we-are/our-company (last visited June 2, 2021).  Borrman and 
Dorsey submitted a joint Response with Twitter in MUR 7827.  Resp. (Dec. 21, 2020), MUR 7827 [hereinafter 
MUR 7827 Twitter Resp.]. 

5 Biden for President, Statement of Organization (Jan. 12, 2021), https://docquery fec.gov/pdf/224/20210112 
9398457224/202101129398457224.pdf. 

6 Compl. at 1 (Oct. 16, 2020), MUR 7821 [hereinafter MUR 7821 Compl.]; accord MUR 7827 Compl. at 2; 
Compl. at 1 (Jan. 12, 2021), MUR 7868 [hereinafter MUR 7868 Compl.]. 
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1 A. Twitter’s Content Policies 

2 Twitter asserts that it has enacted a number of content policies, which are enforced by its 

3 Site Integrity Team, part of Twitter’s larger Trust & Safety Team.7  Twitter states that, “as a core 

4 commercial objective,” it enacted these policies as part of its efforts to concentrate on the 

5 “‘reduction of abuse, harassment, spam, manipulation and malicious automation on the 

6 platform.’”8  In its public securities filings, Twitter has identified that “a decrease in the 

7 perceived quality, usefulness, trustworthiness or relevance of the content generated by people on 

8 Twitter or content partners” may have a “potentially negative” effect on its business.9 

9 As relevant here, Twitter’s policies include the following: 

10  Distribution of Hacked Materials Policy. Prohibits users from 
11 distributing hacked materials, including by posting hacked content directly 
12 or by linking to hacked content hosted on other websites, but provides that 
13 users “can discuss a hack that has taken place.”10 

14  Private Information Policy. Prohibits Twitter users from sharing certain 
15 information about others without permission, including contact 

7 MUR 7821 Twitter Resp. at 3; id., Ex. A (Decl. of Yoel Roth, Head of Site Integrity, Twitter) [hereinafter 
Roth Decl.]; Twitter Resp. at 4 (Mar. 5, 2021), MUR 7868 [hereinafter MUR 7868 Twitter Resp.].  Twitter’s Terms 
of Service specify that Twitter has the authority to “remove or refuse to distribute any Content, . . . limit distribution 
or visibility of any Content, . . . suspend or terminate users, and reclaim usernames.”  Twitter Terms of Service, 
TWITTER (June 18, 2020), https://twitter.com/en/tos; MUR 7821 Twitter Resp. at 2. 

8 MUR 7821 Twitter Resp. at 3 (quoting TWITTER, INC., 2020 OCTOBER QUARTERLY REPORT at 46 (Oct. 30, 
2020)). 

9 TWITTER, INC., 2020 OCTOBER QUARTERLY REPORT at 46 (Oct. 30, 2020), https://d18rn0p25nwr6d.cloud 
front net/CIK-0001418091/cb1d93d5-13d2-4d03-96b4-c90efe5ac5fc.pdf; see also TWITTER, INC., 2020 JULY 

QUARTERLY REPORT at 46 (July 31, 2020), https://d18rn0p25nwr6d.cloudfront.net/CIK-0001418091/51caa042-
6314-4604-92ee-98dfb080ac5b.pdf, MUR 7821 Twitter Resp. at 2. 

10 TWITTER, DISTRIBUTION OF HACKED MATERIALS POLICY (Mar. 2019) [hereinafter Twitter Hacked 
Materials Policy], https://help.twitter.com/en/rules-and-policies/hacked-materials [https://web.archive.org/web/ 
20200930214928/https:/help.twitter.com/en/rules-and-policies/hacked-materials]. Twitter has subsequently revised 
its policy to limit blocking hacked materials shared directly by the hacker; with respect to hacked materials shared 
by others, it may append labels providing context regarding the source of the material.  See TWITTER, DISTRIBUTION 

OF HACKED MATERIALS POLICY (Oct. 2020), https://help.twitter.com/en/rules-and-policies/hacked-materials (“As 
such, we don’t permit the use of our services to directly distribute content obtained through hacking by the people or 
groups associated with a hack. In addition, we may label Tweets containing or linking to hacked materials to help 
people understand the authenticity or source of these materials and provide additional context.”).  References to the 
policy throughout this Report are to the version in effect at the time Twitter took the actions at issue in these matters, 
dated March 2019. 
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1 information; physical location; identity documents; financial account 
2 information; and medical records.11 

3  Civic Integrity Policy. Prohibits users from using Twitter to 
4 “manipulat[e] or interfere[e] in elections or other civic processes.”12 

5 Twitter enforces this policy by labeling or removing information deemed 
6 false or misleading and “intended to undermine public confidence in an 
7 election.”13  Prior to the 2020 election, Twitter publicly announced that 
8 candidates would not be permitted to “claim an election win before it is 
9 authoritatively called” by either one of a list of state election officials or 

10 two or more national news outlets.14  Twitter states that it enacted the Civil 
11 Integrity Policy to protect “the integrity of the election conversation.”15 

12 B. Twitter’s Response to the October 2020 New York Post Articles 

13 On October 14 and 15, 2020, the New York Post published three articles relating to 

14 emails purportedly obtained from a laptop belonging to Joe Biden’s son, Hunter.16  The emails 

15 allegedly suggested that Hunter Biden used his relationship with his father to further his business 

11 TWITTER, PRIVATE INFORMATION POLICY (Mar. 2019) [hereinafter Twitter Private Information Policy], 
https://help.twitter.com/en/rules-and-policies/personal-information. 

12 TWITTER, CIVIC INTEGRITY POLICY (Oct. 2020) [hereinafter Twitter Civic Integrity Policy], https://help. 
twitter.com/en/rules-and-policies/election-integrity-policy [https://web.archive.org/web/20201101021029/https:// 
help.twitter.com/en/rules-and-policies/election-integrity-policy].  Twitter has sense amended its policy.  TWITTER, 
CIVIC INTEGRITY POLICY (Jan. 2021), https://help.twitter.com/en/rules-and-policies/election-integrity-policy. 
References to the policy throughout this report are to the prior version dated October 2020.  The relevant portions of 
the Policy are substantively identical to that currently in effect. 

13 MUR 7868 Twitter Resp. at 4. 

14 Vijaya Gadde & Kayvon Beykpour, Additional Steps We’re Taking Ahead of the 2020 US Election, 
BLOG.TWITTER (Oct. 9, 2020), https://blog.twitter.com/en us/topics/company/2020/2020-election-changes html. 

15 MUR 7868 Twitter Resp. at 4 & n.14; Twitter Safety, Expanding Our Policies to Further Protect the Civic 
Conversation, BLOG.TWITTER (Sept. 10, 2020), https://blog.twitter.com/en us/topics/company/2020/civic-integrity-
policy-update html. 

16 Emma-Jo Morris & Gabrielle Fonrouge, Smoking-Gun Email Reveals How Hunter Biden Introduced 
Ukrainian Businessman to VP Dad, N.Y. POST (Oct. 14, 2020), https://nypost.com/2020/10/14/email-reveals-how-
hunter-biden-introduced-ukrainian-biz-man-to-dad/ (cited in Compls., passim); Emma-Jo Morris & Gabrielle 
Fonrouge, Hunter Biden Emails Show Leveraging Connections with his Father to Boost Burisma Pay, N.Y. POST 

(Oct. 14, 2020), https://nypost.com/2020/10/ 14/hunter-biden-emails-show-leveraging-connections-with-dad-to-
boost-burisma-pay/ (cited in Compls., passim); Emma-Jo Morris & Gabrielle Fonrouge, Emails Reveal How Hunter 
Biden Tried to Cash In Big on Behalf of Family with Chinese Firm, N.Y. POST (Oct. 15, 2020), https://nypost.com/ 
2020/10/15/emails-reveal-how-hunter-biden-tried-to-cash-in-big-with-chinese-firm/ (cited in Compls., passim) 
(collectively, the “New York Post articles”). 
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1 dealings in Ukraine, and other materials included a video appearing to show Hunter Biden 

2 engaging in illegal activity.17  The New York Post articles republished some of these materials.18 

3 Twitter states that, on October 14, its Site Integrity Team, part of its Trust & Safety 

4 department, reviewed the first of the New York Post articles for compliance with Twitter’s 

5 policies and determined that the materials were potentially obtained through hacking and that the 

6 materials contained private email addresses and phone numbers.19  Twitter states that the Site 

7 Integrity Team escalated the issues to leadership within Twitter’s Trust & Safety department, and 

8 that, pursuant to its Hacked Materials and Private Information policies, Twitter’s Trust & Safety 

9 leadership team determined to block users from sharing links to the New York Post articles and 

10 prevent users who had previously shared the articles from sending new tweets until they deleted 

11 their previous tweets sharing the articles.20  Twitter states that all users were permitted to discuss 

12 the content of the New York Post articles so long as they did not link to or share the articles 

13 containing the hacked and private information.21  In a declaration submitted with Twitter’s 

14 Response, the head of Twitter’s Site Integrity Team attests that Twitter received official 

15 warnings throughout 2020 from federal law enforcement that “malign state actors” might hack 

16 and release materials associated with political campaigns and that Hunter Biden might be a target 

17 of one such operation.22 

17 See MUR 7821 Compl. at 2; MUR 7821 Compl. at 2-3; MUR 7868 Compl. at 1. 

18 New York Post articles, supra note 16 

19 MUR 7821 Twitter Resp. at 6; Roth Decl. at 3. 

20 MUR 7821 Twitter Resp. at 5-7; Roth Decl. at 3.  Twitter states that it does not delete users’ tweets, but 
instead restricts them from posting additional content until they delete any tweets in violation of Twitter’s policies.  
MUR 7821 Twitter Resp. at 7. 

21 MUR 7821 Twitter Resp. at 7. 

22 Id. at 5-6; Roth Decl. at 2-3.  The head of Twitter’s Site Integrity Team, Yoel Roth, attests that:  “[F]ederal 
law enforcement agencies communicated that they expected ‘hack-and-leak operations’ by state actors might occur 
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1 C. Other Alleged Twitter Actions 

2 Aside from the main allegation among the three Complaints that Twitter made an in-kind 

3 contribution to the Biden campaign through its response to the New York Post articles, the MUR 

4 7868 Complaint alleges that Twitter made contributions to the Biden Committee in several other 

5 ways. First, the MUR 7868 Complaint points to labels that Twitter placed on certain of Donald 

6 Trump’s tweets leading up to and following the 2020 election concerning alleged voter fraud and 

7 that he had won the 2020 presidential election, which stated that “claims about election fraud are 

8 disputed,” and that “the [Associated Press] has called the race differently.”23  Neither the MUR 

9 7868 Complaint nor the Responses provide examples of Trump’s tweets, which are currently 

10 unavailable on the Twitter platform, or of the labels applied to these tweets.  Twitter states that, 

11 in addition to Trump, it similarly labeled approximately 300,000 tweets, and 456 tweets also 

12 received warning messages,24 including a number of tweets by Trump.25  Twitter asserts that it 

13 labeled tweets and issued warning messages to enforce its Civic Integrity Policy.26  As discussed 

14 above, prior to the election, Twitter publicly announced that candidates would not be permitted 

in the period shortly before the 2020 presidential election . . . .  I also learned in these meetings that there were 
rumors that a hack-and-leak operation would involve Hunter Biden.”  Roth Decl. at 2-3. 

23 MUR 7868 Compl. at 2. 

24 MUR 7868 Twitter Resp. at 5; Vijaya Gadde & Kayvon Beykpour, An Update On Our Work Around the 
2020 US Elections, BLOG.TWITTER (Nov. 12, 2020), https://blog.twitter.com/en us/topics/company/2020/2020-
election-update html. 

25 MUR 7868 Compl. at 2. Neither the Complaint nor the Response indicate how many of Trump’s tweets 
were so labeled. 

26 MUR 7868 Twitter Resp. at 12. 
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1 to “claim an election win before it is authoritatively called” by either state election officials or 

2 two or more national news outlets.27 

3 Second, the MUR 7868 Complaint alleges that Twitter “filter[ed] out, and limit[ed] the 

4 reach and visibility of conservative, [R]epublican, and pro-Trump voices,”28 a practice known as 

5 “shadow banning.” The Complaint points to a news article covering an issue on Twitter’s 

6 platform regarding auto-population of the search field, which appeared to exclude prominent 

7 conservative accounts from appearing as suggested results to user searches.29  Twitter 

8 spokespersons contended at the time that the issue occurred due to a technological error that was 

9 “not limited to a certain political affiliation or geography.”30  News reports reflect that the issue 

10 was resolved within a day of media outlets reporting on it.31  Twitter argues that the Complaint 

11 has failed to present any evidence to support the allegation that it shadow banned Republican 

12 accounts.32 

13 Third, the MUR 7868 Complaint alleges that Twitter suppressed coverage of an October 

14 2020 Tucker Carlson interview of Tony Bobulinski, an alleged former business associate of 

27 Gadde & Beykpour, supra note 14. 

28 MUR 7868 Compl. at 2. 

29 Alex Thompson, Twitter Appears to Have Fixed “Shadow Ban” of Prominent Republicans Like the RNC 
Chair and Trump Jr.’s Spokesman, VICE NEWS (July 25, 2018), https://www. vice.com/en/article/43paqq/twitter-is-
shadow-banning-prominent-republicans-like-the-rnc-chair-and-trump-jrs-spokesman (cited in MUR 7868 Comp. at 
2 n.4) (“Twitter is limiting the visibility of prominent Republicans in search results — a technique known as 
“shadow banning” — in what it says is a side effect of its attempts to improve the quality of discourse on the 
platform.”). 

30 Vijaya Gadde & Kayvon Beykpour, Setting the Record Straight on Shadow Banning, BLOG.TWITTER (July 
26, 2018), https://blog.twitter.com/en us/topics/company/2018/Setting-the-record-straight-on-shadow-banning html; 
see also MUR 7868 Twitter Resp. at 8. 

31 Thompson, supra note 29 (“UPDATE: July 26, 10:00 AM:  Twitter appears to have adjusted its platform 
overnight to no longer limit the visibility of some prominent Republicans in its search results.” (emphasis in 
original)). 

32 MUR 7868 Twitter Resp. at 7-8. 
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1 Hunter Biden, who claimed that Joe Biden had been involved in his son’s foreign business 

2 ventures.33  According to a news report cited by the Complaint, Twitter users shared the video 

3 over 65,000 times and the video collected “more than 115,000 likes.”34  However, the interview 

4 did not “trend” — i.e., appear on Twitter’s list of most active topics.35  The Complaint appears to 

5 allege that, given the video’s popularity, Twitter must have taken action to prevent it from 

6 trending on the platform.36  Twitter denies that it in any way “undertook to suppress the 

7 Bobulinski story” and asserts that the interview was viewed over 2.5 million times on Twitter as 

8 support for its contention that it did not suppress the story.37 

9 Fourth, the MUR 7868 Complaint further alleges that Twitter suppressed coverage of 

10 lawsuits regarding election fraud in the 2020 election,38 pointing to the fact that, in November 

11 2020, Twitter blocked users from linking to a lawsuit filed in Georgia challenging the state’s 

12 election results, marking the link as “unsafe.”39  Twitter states that this was an error, and that the 

13 issue was “quickly resolved upon discovery.”40 

33 Tucker Carlson (@TuckerCarlson), TWITTER (Oct. 27, 2020, 9:30 PM), https://twitter.com/TuckerCarlson/ 
status/1321263064319217665 (tweeting video of Bobulinski interview). 

34 Mili Godio, Tucker Carlson’s Tony Bobulinski Interview Viewed Over 2.5 Million Times on Twitter, as 
Trump Says Big Tech Is Suppressing the “Biden Corruption” Story, NEWSWEEK (Oct. 28, 2020), https://www news 
week.com/tucker-carlsons-tony-bobulinski-interview-viewed-over-25-million-times-twitter-trump-says-big-1543001 
(cited in MUR 7868 Compl. at 2 n.2). 

35 Id. 

36 MUR 7868 Compl. at 2 & n.2. 

37 MUR 7868 Twitter Resp. at 9. 

38 MUR 7868 Compl. at 2 & n.3. 

39 Id. at 2; MUR 7868 Twitter Resp. at 9; Jonathan Garber, Twitter Claims It Has Reversed Ban of Link to 
Sidney Powell’s Georgia Election Lawsuit, FOX BUS. (Nov. 26, 2020), https://www.foxbusiness.com/markets/ 
twitter-claims-reversed-censorship-of-link-to-attorney-sidney-powells-lawsuit-seeking-to-decertify-overturn-
georgia-election-results (citied in MUR 7868 Compl. at 2 n.3). 

40 MUR 7868 Twitter Resp. at 9; see also Garber, supra note 39 (quoting Twitter spokesperson as stating, 
“The URL referenced was mistakenly marked under our unsafe links policy — this action has now been reversed”). 
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1 Finally, the MUR 7868 Complaint also alleges that Twitter coordinated its activities with 

2 the Biden Committee, based on the fact that Twitter’s former director of public policy joined the 

3 Biden transition team.41  Twitter and the Biden Committee both deny that they ever discussed 

4 Twitter’s enforcement of its policies, both generally and with respect to the actions at issue 

5 here.42  In a sworn declaration, Twitter’s Head of U.S. Public Policy states that neither she nor 

6 any Twitter employees of which she is aware were contacted by the Biden Committee prior to 

7 Twitter’s policy enforcement determinations.43  The Biden Committee states that the Biden 

8 transition team, which hired a former Twitter Public Policy Director, and which the Complaint 

9 alleges shows a relationship between Twitter and the Biden Committee, is a separate entity from 

10 the Biden Committee.44 

11 II. LEGAL ANALYSIS 

12 A. Relevant Law Concerning Contributions 

13 The Act prohibits corporations from making contributions to federal candidates, and 

14 likewise bars candidates, political committees (other than independent expenditure-only political 

41 MUR 7868 Compl. at 2; see also MUR 7821 Compl. at 3 (observing that “there appears to be a revolving 
door between the Biden campaign and the company” and pointing to the same director of public policy mentioned in 
the MUR 7868 Complaint as well as the fact that the former press secretary for Kamala Harris, Biden’s running-
mate, now works for Twitter).  The MUR 7821 Complaint does not explicitly allege that Biden or the Biden 
Committee coordinated with Twitter. 

42 MUR 7821 Twitter Resp. at 1, 11-12; MUR 7827 Twitter Resp. at 3, 7, 17-18; MUR 7868 Twitter Resp. at 
1, 13-14; MUR 7868 Biden Committee Resp. at 3-5. 

43 MUR 7821 Resp, Ex. B (Decl. of Lauren Culbertson, Head of U.S. Public Policy, Twitter) [hereinafter 
Culbertson Decl.] (identifying her team as the point of contact for political campaigns). 

44 MUR 7868 Biden Committee Resp. at 4 (“Mr. Monje and Ms. Hertz are not now, and were not at the time 
of their hiring, employees of the Committee.”) 
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1 committees and committees with hybrid accounts), and other persons from knowingly accepting 

2 or receiving corporate contributions.45 

3 Under the Act, a “contribution” includes “any gift, subscription, loan, advance, or deposit 

4 of money or anything of value made by any person for the purpose of influencing any election 

5 for Federal office.46  The term “anything of value” includes “all in-kind contributions.”47  In-kind 

6 contributions include “coordinated expenditures,” that is, expenditures “made by any person in 

7 cooperation, consultation or in concert, with, or at the request or suggestion of, a candidate, his 

8 [or her] authorized committees, or their agents.”48  Under Commission regulations, a 

9 communication is considered coordinated and thus treated as an in-kind contribution when it is:  

10 (1) paid for by a third-party; (2) satisfies one of five content standards; and (3) satisfies one of 

11 five conduct standards.49  All three prongs are required in order for the communication to be 

12 considered a coordinated communication and treated as an in-kind contribution under these 

13 regulations.50  In-kind contributions also include “provision of any goods or services without 

14 charge or at a charge that is less than the usual and normal charge for such goods or services.”51 

15 The Commission has concluded that a commercial vendor providing services to political 

16 committees will not make a contribution for the purpose of influencing an election when its 

17 business activity “reflects commercial considerations and does not reflect considerations outside 

45 52 U.S.C. § 30118(a); accord 11 C.F.R. § 114.2(a), (d). 

46 52 U.S.C. § 30101(8)(A); accord 11 C.F.R. § 100.52. 

47 11 C.F.R. § 100.52(d). 

48 52 U.S.C. § 30116(a)(7)(B); 11 C.F.R. § 109.20. 

49 11 C.F.R. § 109.21(a). 

50 See id. 

51 Id. § 100.52(d) (listing examples of goods or services, such as securities, facilities, equipment, supplies, 
personnel, advertising services, membership lists, and mailing lists). 
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1 of a business relationship.”52  A commercial vendor need not make its services available to 

2 committees representing all political ideologies, but rather may establish objective business 

3 criteria to protect commercial viability of its business without making contributions to the 

4 committees that meet those criteria.53 

5 The Commission has long considered activity engaged in for bona fide commercial 

6 reasons not to be “for the purpose of influencing an election,” and thus, not a contribution or 

7 expenditure under section 30118(a).54  This is true even if a candidate benefitted from the 

8 commercial activity.55 

52 Advisory Opinion 2012-31 at 4 (AT&T). 

53 Advisory Opinion 2017-06 (Stein & Gottlieb) at 6 (“[A] commercial vendor, providing services to political 
committees . . . need not make its services available to committees representing all political ideologies, but rather 
may establish objective business criteria to protect the commercial viability of its business without making 
contributions to the committees that meet those criteria.”); Advisory Opinion 2004-06 at 1 (Meetup) (explaining that 
a corporation may provide goods and services to political committees without being considered to have made an in-
kind contribution so long as it does so “on the same terms and conditions available to all similarly situated persons 
in the general public”); Advisory Opinion 2012-26 at 10 (Cooper for Congress, et al.) (concluding that no 
contribution to committee resulted where its participation in a text message fundraising program was subject to 
“objective and . . . commercially reasonable” criteria). 

54 See, e.g., Factual & Legal Analysis at 4, MUR 6586 (World Wrestling Entertainment, Inc.) (finding that 
WWE acted with the “sole intent to defend its business reputation” and not for the purpose of influencing an election 
when WWE’s senior vice president sent a letter to a newspaper seeking a retraction of a negative article about 
Senate candidate Linda McMahon, who owned and served as CEO of WWE); First Gen. Counsel’s Rpt. at 13 & 
Cert. ¶ 1 (June 7, 2005), MUR 5474 (Dog Eat Dog Films, et al.) (approving no reason to believe recommendation) 
(determining that distributors and marketers of Fahrenheit 9/11 film did so “in connection with bona fide 
commercial activity and not for the purpose of influencing an election”); Advisory Opinion 2018-11 at 4 (Microsoft 
Corp.) (concluding that commercially reasonable efforts “to protect [Microsoft’s] brand reputation” by providing 
election-sensitive customers with free account security services are not an in-kind contribution). 

55 See First Gen. Counsel’s Rpt. at 16 & Cert. ¶ 5 (June 6, 1994), MUR 3622 (The Clinton/Gore ‘92 
Committee) (approving no reason to believe recommendation); First Gen. Counsel’s Rpt. at 16, MUR 3622 (The 
Clinton/Gore ‘92 Committee) (“[T]he fact that any of these candidates . . . may have received an indirect benefit 
(dissemination of their political positions) as a result of the sale of these tapes does not convert commercial activity 
into a corporate contribution.”); Factual & Legal Analysis at 6, MUR 7024 (Van Hollen for Senate, et al.) (opining 
that the “question under the Act is whether the legal services were provided for the purpose of influencing a federal 
election, not whether they provided a benefit to Van Hollen’s campaign,” and concluding there was no contribution 
given the “absence of any objective or subjective indication” respondents acted for the purpose of influencing the 
election). 
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1 B. The Commission Finds No Reason to Believe That Twitter Made and the 
2 Biden Committee Knowingly Accepted and Failed to Report Prohibited In-
3 Kind Corporate Contributions 

4 As explained below, the actions taken by Twitter in response to the October 2020 New 

5 York Post articles, i.e., blocking users from tweeting hacked or personal information, and in 

6 response to Trump’s tweets regarding alleged voter fraud and the election results, i.e., labeling 

7 these tweets as disputed, appear to reflect bona fide commercial considerations rather than an 

8 effort to influence a federal election.  It appears that both of these actions were in accordance 

9 with Twitter’s pre-existing content policies, and that Twitter enacted these policies for 

10 commercial reasons ultimately relating to the protection of its brand and its ability to attract 

11 advertisers — i.e., its “commercial viability.”56  The remaining actions alleged by the MUR 7868 

12 Complaint, relating to “shadow banning,” suppressing video of the Bobulinski interview, and 

13 limiting coverage of post-election lawsuits, are vague, speculative, and otherwise not supported 

14 by the available information. Finally, there is no information in the current record to suggest that 

15 Twitter coordinated any of its activities with the Biden Committee. 

16 1. Blocking Sharing of the New York Post Articles 

17 Twitter acknowledges that, following the October 2020 publication of the New York Post 

18 articles at issue, Twitter blocked users from sharing links to the articles.  But Twitter states that 

19 this was because its Site Integrity Team assessed that the New York Post articles likely contained 

20 hacked and personal information, the sharing of which violated both Twitter’s Distribution of 

21 Hacked Materials and Private Information Policies.  Twitter points out that although sharing 

56 MUR 7821 Twitter Resp. at 2-3; see also MUR 7827 Twitter Resp. at 1 (“Twitter blocked potentially 
hacked content that contained private information such as email addresses, phone numbers, and personal 
photographs for bona fide commercial reasons and to enforce preexisting Rules and policies intended to protect the 
safety, integrity, and commercial viability of its social media platform.”). 
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1 links to the articles was blocked, users were still permitted to otherwise discuss the content of the 

2 New York Post articles because doing so did not directly involve spreading any hacked or 

3 personal information.57  Based on the information available to Twitter at the time, these actions 

4 appear to reflect Twitter’s stated commercial purpose of removing misinformation and other 

5 abusive content from its platform, not a purpose of influencing an election.58  Federal law 

6 enforcement agencies apparently communicated to Twitter that they expected hack-and-leak 

7 operations by state actors might occur in the period shortly before the 2020 presidential election 

8 and warned that such a hack-and-leak operation might involve Hunter Biden.59  Moreover, 

9 images of the materials plainly show unredacted email addresses and phone numbers.60  These 

10 circumstances appear to reflect a commercial, not electoral, basis for Twitter to have blocked 

11 users from sharing this information on its platform. 

12 Two of the Complaints argue that the materials at issue were not “hacked” and therefore 

13 were not in violation of Twitter’s Distribution of Hacked Materials policy.61  It remains unclear 

14 whether the materials were hacked under the meaning of Twitter’s policy, but what is relevant 

15 here is that Twitter’s contemporaneous assessment that these materials were hacked, based on 

16 warnings from federal intelligence agencies, was done in accordance with its existing content 

17 policies, which were adopted for commercial reasons.62  In any event, because the materials 

57 MUR 7821 Twitter Resp. at 2-7; Roth Decl. at 3; MUR 7827 Twitter Resp. at 1-3; MUR 7868 Twitter 
Resp. at 11-12; Twitter Hacked Materials Policy; Twitter Private Information Policy. 

58 Twitter has identified that “a decrease in the perceived quality, usefulness, trustworthiness or relevance of 
the content generated by people on Twitter or content partners” may have a “potentially negative” effect on its 
business. See supra note 9 and accompanying text. 

59 Roth Decl. ¶¶ 10-11. 

60 New York Post articles, supra note 16. 

61 MUR 7821 Compl. at 3; MUR 7827 Compl. at 3-4. 

62 Roth Decl. ¶¶ 10-11 (“I have had regular meetings with the Office of the Director of National Intelligence, 
the Department of Homeland Security, the FBI, and industry peers regarding election security. . . . During these 
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1 contained personal information, which was apparent on their face, Twitter could have separately 

2 blocked users from sharing the materials, given the apparent violation of Twitter’s Private 

3 Information Policy.63 

4 Two of the Complaints allege that, even if Twitter did follow its policies, Twitter has 

5 been inconsistent in the enforcement of its policies, reflecting an ideological bias.64  However, 

6 the Complaints do not provide convincing information to support their claim.  Their main 

7 argument is to present a contrast between Twitter’s treatment of the New York Post articles and 

8 its treatment of a New York Times story on Trump’s leaked tax returns that Twitter did not block 

9 or suppress.  However, as Twitter’s Response points out, unlike the New York Post articles, the 

10 New York Times article only discussed but did not republish the tax returns at issue, and thus did 

11 not contain any hacked or private information.65  Accordingly, it does not appear there was a 

12 basis for Twitter to have identified a violation of its rules that would have justified blocking 

13 users from sharing the New York Times articles. In short, the allegedly differing treatment 

weekly meetings, the federal law enforcement agencies communicated that they expected ‘hack-and-leak’ operations 
by state actors might occur in the period shortly before the 2020 presidential election . . . [and] that there were 
rumors that a hack-and-leak operation would involve Hunter Biden.”). 

63 Twitter Private Information Policy (“Under this policy, you can’t share the following types of private 
information, without the permission of the person who it belongs to: . . . contact information, including non-public 
personal phone numbers or email addresses . . . .”). 

64 MUR 7821 Compl. at 3-4; MUR 7827 Compl. at 5-6. 

65 MUR 7821 Twitter Resp. at 10 n.51; MUR 7827 Twitter Resp. at 3; see Twitter Hacked Materials Policy 
(“[T]his policy only addresses instances in which the materials themselves are being distributed — not discussions 
of or reporting about hacking which refer to but do not embed or link to the materials themselves.  Tweets referring 
to a hack or discussing hacked materials would not be considered a violation of this policy unless materials 
associated with the hack are directly distributed in the text of a Tweet, in an image shared on Twitter, or in links to 
hacked content hosted on other websites.”); Twitter Private Information Policy (listing only categories of personal 
information such as “home address or physical location information,” “identity documents, including . . . social 
security or other national identity numbers,” and “biometric data or medical records” as “in violation of this 
policy”). 
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1 identified by the MUR 7821 and 7827 Complaints does not show that Twitter’s actions were 

2 inconsistent. 

3 In sum, Twitter has credibly explained that its actions to block uses from sharing links to 

4 the New York Post articles were undertaken for commercial reasons and thus did not constitute a 

5 contribution within the meaning of the Act. 

6 2. Labeling Trump’s Tweets 

7 Leading up to and following the 2020 election, Twitter placed labels on certain of 

8 Trump’s tweets concerning alleged voter fraud (informing readers that his claims of voters fraud 

9 were disputed) and tweets in which Trump claimed that he had won the election (informing 

10 readers that the Associated Press had called the race for Joe Biden).66  The MUR 7868 

11 Complaint alleges that these labels constituted “an in-kind contribution, and [were] equivalent to 

12 offering free advertising [to] the Biden campaign.”67 

13 Although the available information suggests that Twitter may have met the payment 

14 prong of the coordinated communications test by expending corporate resources to add the labels 

15 to Trump’s tweets, neither the “content” or the “conduct” prongs appear to be satisfied. 

16 First, the content standards in the regulation all require a communication to be either an 

17 “electioneering communication” or a “public communication,” neither of which appears to apply 

18 to Twitter’s activities.68  An electioneering communication is “any broadcast, cable, or satellite 

19 communication” that refers to a “clearly identified candidate for Federal office,” is publicly 

20 distributed within a certain time before the election, depending on the office, and meets certain 

66 MUR 7868 Compl. at 2. 

67 Id. 

68 See 11 C.F.R. § 109.21(c) (content standards). 
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1 requirements regarding the audience, depending on the office.69  Twitter’s labeling of Trump’s 

2 tweets was published on the internet, not distributed on broadcast, cable, or satellite, and 

3 therefore does not legally qualify as an electioneering communication.  Alternatively, a public 

4 communication is “a communication by means of any broadcast, cable, or satellite 

5 communication, newspaper, magazine, outdoor advertising facility, mass mailing, or telephone 

6 bank to the general public, or any other form of general public political advertising.”70  The 

7 Commission’s implementing regulation provides that public communications “shall not include 

8 communications over the Internet, except for communications placed for a fee on another 

9 person’s Web site.”71  While Twitter’s labels are internet communications, the available 

10 information indicates that Twitter did not place them for a fee on another person’s website, but 

11 rather on its own. As such, these posts do not appear to be public communications.  

12 Second, each of the conduct standards requires some interaction with the allegedly 

13 coordinating candidate or campaign regarding the communication, such as a request or 

14 suggestion, substantial discussions, or use of a common vendor, but there is no indication of any 

15 such interaction between Twitter and the Biden Committee.72  The MUR 7868 Complaint does 

16 not allege, and there is no other information to suggest, that Twitter added the labels to Trump’s 

17 tweets in coordination with the Biden Committee. In sum, the content and conduct prongs of the 

18 three-part test are not satisfied, and thus no basis to conclude that there was a coordinated 

19 communication. 

69 52 U.S.C. § 30104(f)(3) (definition of electioneering communication); 11 C.F.R. § 100.29 (same). 

70 52 U.S.C. § 30101(22) (definition of public communication); 11 C.F.R. § 100.26 (same). 

71 11 C.F.R. § 100.26. 

72 See id. § 109.21(d) (conduct standards); see also id. 109.21(e) (stating that an agreement or formal 
collaboration “is not required for a communication to be a coordinated communication”). 
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1 The available information likewise does not indicate that Twitter’s costs in labeling 

2 Trump’s tweets satisfy the definition of coordinated expenditure — the analysis here focuses on 

3 any payments by Twitter that were “not made for communications.”73  To the extent that Twitter 

4 incurred any costs unrelated to communications, there is still nothing to suggest that Twitter 

5 made the payments “in cooperation, consultation or concert with, or at the request or suggestion 

6 of” any candidate, for the reasons stated above with respect to the conduct prong of the 

7 coordinated communication test.74  Again, there is no information from which to infer that 

8 Twitter had such contact with the Biden Committee.  Accordingly, there is no basis to infer that 

9 any payments by Twitter were coordinated expenditures.75 

10 In conclusion, there is no information to suggest that Twitter and the Biden Committee 

11 coordinated Twitter’s labeling of Trump’s tweets concerning alleged voter fraud and claims that 

12 he had won the 2020 election. Moreover, Twitter has presented information to suggest that its 

13 actions were undertaken to advance its commercial interest and not made for the purpose of 

14 influencing a federal election. Therefore, it does not appear that Twitter’s labeling of Trump’s 

15 tweets resulted in an in-kind contribution from Twitter to the Trump campaign. 

16 3. Alleged Shadow Banning, Suppression of the Bobulinski Interview, and 
17 Limiting of Coverage of Lawsuits Regarding Election Fraud 

18 With respect to Twitter’s other alleged activities, including “shadow banning” prominent 

19 Republican Twitter users, suppressing Tucker Carlson’s interview of Tony Bobulinski, and 

73 Coordinated and Independent Expenditures, 68 Fed. Reg. at 425; see Advisory Opinion 2011-14 at 4 (Utah 
Bankers Ass’n). 

74 52 U.S.C. § 30116(a)(7)(B)(i); 11 C.F.R. § 109.20(a). 

75 The available information does not suggest any direct or indirect contact between Twitter and the Biden 
Committee about the labeling of Trump’s tweets, such that Twitter might have provided anything of value to the 
Biden Committee. 
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1 suppressing coverage of election fraud lawsuits, Twitter has credibly denied that the alleged 

2 activity occurred, or explained that the events alleged were the result of inadvertent technological 

3 errors rather than intentional determinations.76 

4 First, the MUR 7868 Complaint claims that Twitter took actions to limit the “reach and 

5 visibility” of conservative voices on its platform.77  But the very news article cited by the 

6 Complaint does not support the Complaint’s conclusion that suppression occurred:  The article 

7 instead describes an error regarding Twitter’s search feature that was “not limited to a certain 

8 political affiliation” and which was quickly remedied after it was identified.78 

9 Second, the MUR 7868 Complaint provides statistics about the popularity of a video 

10 showing a Tucker Carlson interview and claims that it should have “trended” on Twitter but did 

11 not, arguing that Twitter must have “suppressed” the interview to prevent it from doing so.79 

12 However, the Complaint does not provide any specific allegations as to how Twitter may have 

13 suppressed the interview, or why it would have allowed it to be shared but not allow it to trend.80 

14 Twitter denies that it took any action to manipulate whether the interview would trend, but it also 

15 does not explain why the apparently popular video did not trend despite users sharing it 2.5 

16 million times.81  Nonetheless, the Commission is aware of no information that contradicts 

17 Twitter’s denial, and the MUR 7868 Complaint itself presents only a theory that the popularity of 

76 See Part II.C, supra. 

77 MUR 7868 Compl. at 2. 

78 Thompson, supra note 29 (“UPDATE: July 26, 10:00 AM:  Twitter appears to have adjusted its platform 
overnight to no longer limit the visibility of some prominent Republicans in its search results.” (emphasis in 
original)). 

79 MUR 7868 Compl. at 2 & n.2. 

80 See id. at 2. 

81 MUR 7868 Twitter Resp. at 8-9. 
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1 the video should have made it trend in the way that was apparently expected without any 

2 supporting information or statistics. 

3 Third, the MUR 7868 Complaint claims that Twitter suppressed coverage of lawsuits 

4 filed regarding the 2020 election.82  The Complaint again cites to information that does not 

5 appear to support its claim.  It points to a news article that reported how Twitter blocked users 

6 from linking to a lawsuit filed in Georgia, but which also quotes a Twitter spokesperson as 

7 stating that this was an error and that it was quickly resolved.83  The Complaint does not identify 

8 any other instances of alleged suppression of election lawsuits other than this apparently isolated 

9 and inadvertent instance. The MUR 7868 Complaint presents no information contradicting 

10 Twitter’s explanations, and cites only to press articles, many of which in fact support Twitter’s 

11 claims that the alleged activity was done in error and quickly remedied.84 

12 4. Alleged Coordination 

13 Finally, there is no basis to conclude that Twitter coordinated any of its actions with 

14 Biden or his campaign — i.e., that Twitter undertook these actions “in cooperation, consultation 

15 or concert with, or at the request or suggestion of” Biden or the Biden Committee.85  The 

16 Complaint relies upon the fact that a former Twitter employee was hired by the Biden transition 

17 team following the 2020 election.86  Without more, this fact does not plausibly suggest that, 

18 during the election, prior to this individual’s hiring by the transition team, Twitter coordinated its 

19 response to the New York Post articles or labeling of Trump’s tweets with Biden or the Biden 

82 MUR 7868 Compl. at 2. 

83 Garber, supra note 39 (quoting Twitter spokesperson as stating, “The URL referenced was mistakenly 
marked under our unsafe links policy—this action has now been reversed”). 

84 See, e.g., id.; Thompson, supra note 29. 

85 11 C.F.R. § 109.20 (definition of coordinated expenditure). 

86 MUR 7868 Compl. at 2. 

MUR786800081

https://election.86
https://Committee.85
https://remedied.84
https://resolved.83
https://election.82


 
 

 
 

  

 

 

 

 
   

  

   
   

MURs 7821, 7827 & 7868 (Twitter, Inc., et al.) 
Factual and Legal Analysis 
Page 21 of 22 

1 Committee. Both Twitter and the Biden Committee expressly deny that Twitter’s policy 

2 enforcement determinations were ever discussed with or influenced by the Biden Committee.87 

3 Twitter submitted a sworn declaration by its Head of U.S. Public Policy attesting that neither she 

4 nor any other Twitter employee “received any communications from or had any communications 

5 with representatives of [the Biden Committee] . . . before Twitter implemented the enforcement 

6 actions on October 14, 2020.”88 

7 * * * 

8 As discussed above, the information before the Commission indicates that Twitter’s 

9 actions in response to the New York Post articles (blocking apparently hacked and personal 

10 information) were undertaken for commercial reasons and not for the purpose of influencing an 

11 election. Consequently, because Twitter’s actions reflect a commercial, rather than electoral, 

12 purpose, they were not contributions.  Further, the information available indicates that Twitter’s 

13 actions regarding Trump’s tweets (labeling apparent misinformation about the election) were not 

14 coordinated with the Biden Committee, and as such also did not constitute contributions.  

15 Regarding Twitter’s alleged shadow banning, limiting the visibility of the Bobulinski interview, 

16 and suppression of election lawsuits, the allegations as a whole are vague, speculative, and 

17 unsupported.89  Finally, not only does the available information indicate that Twitter acted with a 

18 bona fide commercial purpose and not an electoral one, but there is also no information 

19 indicating that Twitter coordinated its activities with the Biden Committee. 

87 MUR 7868 Twitter Resp. at 13-14; MUR 7868 Biden Committee Resp. at 4. 

88 Culbertson Decl. at ¶ 9. 

89 Statement of Reasons at 1, Comm’rs Mason, Sandstrom, Smith & Thomas, MUR 4960 (Hillary Rodham 
Clinton for U.S. Senate Exploratory Comm., et al.). 
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1 Therefore, the Commission finds no reason to believe that Twitter made prohibited in-

2 kind corporate contributions in violation of 52 U.S.C. § 30118(a) and 11 C.F.R. §§ 109.21, 

3 114.2(b); finds no reason to believe that Biden for President knowingly accepted or received and 

4 failed to report contributions in violation of 52 U.S.C. § 30104(b)(3)(A), 30118(a) and 11 C.F.R. 

5 §§ 104.3(a), 114.2(d); and finds no reason to believe that Jack Dorsey, Twitter’s CEO, and 

6 Brandon Borrman, Twitter’s Vice President, Global Communications, violated 52 U.S.C. § 

7 30118(a) and 11 C.F.R. § 114.2(e) by consenting to prohibited corporate contributions. 
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	II. Analysis 
	Federal campaign finance law prohibits corporations from making contributions to federal candidates. 52 U.S.C. § 30118(a); 11 C.F.R § 114.2(6). The term "contribution" is defined in relevant part to mean "anything of value made by any person for the purpose of influencing an 
	republicans-like-the-rnc-chair-and-trump-jrs-spokesman https: / /v.rww.fastcompany .com/ 40549979/when-j ack-dorseys-fight-against-twittertrolls-got-personal 
	4 
	https://www.vice.com/en/article/43paqq/twitter-is-shadow-banning-prominent
	5 

	/twitter-public-policy-director-decamps-forbiden-transition-tea m-417293 
	/twitter-public-policy-director-decamps-forbiden-transition-tea m-417293 
	6 
	https://www.politico.com/news/2020/09/17


	2 
	2 

	election," and includes in-kind contributions such as services. 11 C.F.R. §§ 100.52(a) & 100.52(d)(l). 
	a. Respondent's Active Media Support Constitutes a "Thing ofValue." 
	Twitter's actions have provided a thing ofvalue to the Biden campaign. Twitter has provided more media value to the Biden campaign by acting as its undercover media operative than any outright ads ever could. Twitter has taken proactive steps to shield Biden from negative news coverage by blocking its distribution and suppressing those who attempt to share negative information, and it has cast doubt on all claims of election fraud by taking a position as a supposed neutral fact-checker, thus contributing to
	b. Respondent's Active Media Support is "For the Purpose oflnfluencing an Election." 
	Twitter has openly supported Joe Biden and demonstrated hostility towards President Trump and other conservatives throughout the Trump Presidency. Twitter's feud with President Trump is well known, as are its frequent efforts to censor the President's tweets and the "shadow banning" of prominent Republicans, including RNC's Chair, Ronna McDaniel, and several Republican Members of Congress. Respondent's CEO, Jack Dorsey, and other senior executives are prolific donors to the Democrat party and other left-win
	III. Prayer for Relief 
	Twitter is a partisan actor, run by partisan Democrats, which has used its corporate resources to provide active support for Joe Biden's campaign in violation of federal law. I therefore respectfully request that the Commission: 
	1. 
	1. 
	Conduct an immediate investigation into Twitter's illegal in-kind contributions to the Biden campaign; 

	2. 
	2. 
	Find reason to believe that Twitter has violated 52 U.S.C. § 30118(a); 11 C.F.R § 114.2(b); and 

	3. Impose the maximum penalty allowed under the law. 
	I HEREBY DECLARE and AFFIRM, under the penalties ofperjury, that the matters and facts contained herein are true and correct upon information and belief. 
	3 
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	Respectfully submi~e~.,. / ..,.~ 
	By: 
	Zo ~ 
	Tony K.cDonald 
	State Bar No. 24083477 THE LAW OFFICES OF TONY MCDONALD 1501 Leander Dr., Bldg B, Suite 2 Leander, TX 78641 
	tony@tonymcdonald.com 

	Fax: (815) 550-1292 
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	FEDERAL ELECTION COMMISSION 
	WASHINGTON, D.C. 20463 
	0. 
	January 15, 2021    
	Jack Dorsey, CEO Twitter 1355 Market Street, Suite 900 San Francisco, CA 94103 
	RE: MUR 7868 
	Dear Mr. Dorsey: 
	The Federal Election Commission (FEC) received a complaint which indicates that Twitter, Inc., may have violated the Federal Election Campaign Act of 1971, as amended (the “Act”). A copy of the complaint is enclosed.  We have numbered this matter MUR 7868.  Please refer to this number in all future correspondence. 
	The Act affords you the opportunity to demonstrate in writing that no action should be taken against Twitter, Inc., in this matter.  If you wish to file a response, you may submit any factual or legal materials that you believe are relevant to the Commission’s consideration of this matter.  Where appropriate, statements should be submitted under oath by persons with relevant knowledge.  Your response, which should be addressed to the General Counsel's Office, must be submitted within 15 days of receipt of t
	This matter will remain confidential in accordance with 52 U.S.C. § 30109(a)(4)(B) and § 30109(a)(12)(A) unless you notify the Commission in writing that you wish the matter to be made public.  Please be advised that, although the Commission cannot disclose information regarding an investigation to the public, it may share information on a confidential basis with other law enforcement agencies.
	1 

	If you intend to be represented by counsel in this matter, please advise the Commission by completing the enclosed form stating the name, address and telephone number of such counsel, and authorizing such counsel to receive any notifications and other communications from the Commission.  Please note that you have a legal obligation to preserve all documents, records, and materials relating to the subject matter of the complaint until such time as you are notified that the Commission has closed its file in t
	The Commission has the statutory authority to refer knowing and willful violations of the Act to the Department of Justice for potential criminal prosecution, 52 U.S.C. § 30109(a)(5)(C), and to report information regarding violations of law not within its jurisdiction to appropriate law enforcement authorities. Id. § 30107(a)(9). 
	Any correspondence sent to the Commission, such as a response, must be addressed to one of the following (note, if submitting via email this Office will provide an electronic receipt 
	by email): 
	by email): 
	by email): 

	Mail 
	Mail 
	OR 
	Email 

	Federal Election Commission Office of Complaints Examination   & Legal Administration Attn:  Christal Dennis, Paralegal 1050 First Street, NE Washington, DC 20463 
	Federal Election Commission Office of Complaints Examination   & Legal Administration Attn:  Christal Dennis, Paralegal 1050 First Street, NE Washington, DC 20463 
	cela@fec.gov 


	content/documents/status_of_fec_operations_8-10-2020.pdf, the office’s mailroom is open on a limited basis and, therefore, processing paper correspondence may be delayed.  Accordingly, we strongly encourage you to file responses and additional correspondence via email. 
	As indicated in the FEC’s Notice found at https://www.fec.gov/resources/cms
	-


	If you have any questions, please contact Christal Dennis at (202) 694-1650.  For your information, we have enclosed a brief description of the Commission's procedures for handling complaints. 
	Sincerely, 
	Figure
	Jeff S. Jordan Assistant General Counsel Complaints Examination & Legal Administration 
	Figure
	cc:      Caleb P. Burns     Andrew G. Woodson Wiley Rein, LLP     1776 K Street NW     Washington, DC 20006 
	cburns@wiley.law
	cburns@wiley.law


	FEDERAL ELECTION COMMISSION 
	WASHINGTON, D.C. 20463 
	Figure
	January 15, 2021    
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	https://nypost.com/2018/08/04/how-twitter-is-fueling-the-democratic-agenda
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	https://www.newsweek.com/tucker-carlsons-tony-bobulinski-interview-viewed-over-25
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	Via Electronic Mail Only 
	Via Electronic Mail Only 
	Via Electronic Mail Only 

	rlenhard@cov.com 
	rlenhard@cov.com 
	rlenhard@cov.com 
	dlawlor@cov.com 


	Robert D. Lenhard Derek Lawlor Covington & Burling LLP One City Center 850 Tenth Street NW Washington, DC 20001 
	RE:  MUR 7868 
	Dear Counsel: 
	The Federal Election Commission (FEC) received a complaint which indicates your clients Biden for President and Maju Varghese in her official capacity as treasurer may have violated the Federal Election Campaign Act of 1971, as amended (the “Act”).  A copy of the complaint is enclosed.  We have numbered this matter MUR 7868.  Please refer to this number in all future correspondence. 
	The Act affords you the opportunity to demonstrate in writing that no action should be taken against your clients Biden for President and Maju Varghese in her official capacity as treasurer in this matter.  If you wish to file a response, you may submit any factual or legal materials that you believe are relevant to the Commission’s consideration of this matter.  Where appropriate, statements should be submitted under oath by persons with relevant knowledge.  Your response, which should be addressed to the 
	This matter will remain confidential in accordance with 52 U.S.C. § 30109(a)(4)(B) and § 30109(a)(12)(A) unless you notify the Commission in writing that you wish the matter to be made public.  Please be advised that, although the Commission cannot disclose information regarding an investigation to the public, it may share information on a confidential basis with other law enforcement agencies.
	1 

	The Commission has the statutory authority to refer knowing and willful violations of the Act to the Department of Justice for potential criminal prosecution, 52 U.S.C. § 30109(a)(5)(C), and to report information regarding violations of law not within its jurisdiction to appropriate law enforcement authorities. Id. § 30107(a)(9). 
	Please note that you have a legal obligation to preserve all documents, records, and materials relating to the subject matter of the complaint until such time as you are notified that the Commission has closed its file in this matter. See 18 U.S.C. § 1519. 
	Any correspondence sent to the Commission, such as a response, must be addressed to one of the following (note, if submitting via email this Office will provide an electronic receipt 
	by email): 
	by email): 
	by email): 

	Mail 
	Mail 
	OR 
	Email 

	Federal Election Commission Office of Complaints Examination  & Legal Administration Attn:  Christal Dennis, Paralegal 1050 First Street, NE Washington, DC 20463 
	Federal Election Commission Office of Complaints Examination  & Legal Administration Attn:  Christal Dennis, Paralegal 1050 First Street, NE Washington, DC 20463 
	cela@fec.gov 


	content/documents/status_of_fec_operations_8-10-2020.pdf, the office’s mailroom is open on a limited basis and, therefore, processing paper correspondence may be delayed.  Accordingly, we strongly encourage you to file responses and additional correspondence via email. 
	As indicated in the FEC’s Notice found at https://www.fec.gov/resources/cms
	-


	If you have any questions, please contact Christal Dennis at (202) 694-1650.  For your information, we have enclosed a brief description of the Commission's procedures for handling complaints. 
	Sincerely, 
	Figure
	Jeff S. Jordan Assistant General Counsel Complaints Examination & Legal Administration 
	Jeff S. Jordan Assistant General Counsel Complaints Examination & Legal Administration 


	Figure
	From: To: Cc: ; ; Subject: MURs 7868, 7869 Date: 
	Shapanka, Matthew 
	Jeff Jordan 
	CELA
	Lenhard, Robert
	Lawlor, Derek 

	Wednesday, January 20, 2021 3:39:09 PM 
	Dear Mr. Jordan: 
	Along with Robert Lenhard and Derek Lawlor, I represent Biden for President in the above-captioned matters. We're writing to seek a 30-day extension of our expected due date for responding to MURs 
	would be due on Monday, March 1, 2021. 
	would be due on Monday, March 1, 2021. 
	7868 and 7869 (which each bear a notice date of January 15, 2021) Accordingly, our responses 
	Please confirm whether you are amenable to this request. I would be happy to discuss by phone if necessary. 
	Best, Matthew Shapanka 
	Covington's Election 2020 Toolkit 
	Covington's Election 2020 Toolkit 

	Covington's COVID-19 Toolkit 
	Covington's COVID-19 Toolkit 

	Matthew S. Shapanka 
	Matthew S. Shapanka 
	Pronouns: He/Him/His 
	Covington & Burling LLP One CityCenter, 850 Tenth Street, NW Washington, DC 20001-4956 T +1 202 662 5136 | M +1 781 439 3395 
	mshapanka@cov.com
	 | www.cov.com 

	Figure
	This message is from a law firm and may contain information that is confidential or legally privileged. If you are not the intended recipient, please immediately advise the sender by reply e-mail that this message has been inadvertently transmitted to you and delete this e-mail from your system. Thank you for your cooperation. 
	Figure
	FEDERAL ELECTION COMMISSION 
	WASHINGTON, D.C. 20463 
	January 21, 2021 



	VIA E-MAIL 
	VIA E-MAIL 
	rlenhard@cov.com 
	rlenhard@cov.com 
	rlenhard@cov.com 
	dlawlor@cov.com 


	Robert Lenhard Derek Lawlor Covington & Burlington LLP One CityCenter, 850 Tenth Street, NW Washington, DC 20001-4956 
	RE: MUR 7868, 7869 
	Maju Varghese, treasurer 
	Dear Mr. Lenhard and Mr. Lawlor: 
	This is in response to your request for an extension to respond to the complaint filed in the above mentioned matter we received via e-mail on January 20, 2021.  After considering the circumstances in this matter, the Office of General Counsel has granted the requested extension.  Accordingly, the response is due on or before the close of business March 1, 2021.  You may 
	contact me if you have any questions at 202-694-1539 or by e-mail at cela@fec.gov. 

	Sincerely, 
	Biden for President and 
	Figure
	Kathryn Ross, Paralegal Complaints Examination and Legal Administration 
	From: To: Cc: Subject: MUR 7868 (The Law Offices of Tony McDonald) Date: Tuesday, January 26, 2021 2:48:45 PM 
	Kelner, Robert 
	CELA 
	Upton, Elizabeth 

	Ms. Dennis: 
	We are counsel to Twitter, Inc., in connection with the above-captioned Complaint. I believe you had sent the Complaint to other counsel. My understanding is that Twitter received the Complaint on January 19. We would like to request on their behalf a 30-day extension for filing our response to the Complaint, in order to allow sufficient time to collect information needed for the response. We will get a Designation of Counsel form to you by tomorrow. Please advise regarding the extension. Thank you. 
	Regards, Rob 
	Robert Kelner 
	Robert Kelner 
	Covington & Burling LLP One CityCenter, 850 Tenth Street, NW Washington, DC 20001-4956 T +1 202 662 5503 | 
	rkelner@cov.com 
	www.cov.com 

	Figure
	This message is from a law firm and may contain information that is confidential or legally privileged. If you are not the intended recipient, please immediately advise the sender by reply e-mail that this message has been inadvertently transmitted to you and delete this e-mail from your system. Thank you for your cooperation. 
	Figure
	FEDERAL ELECTION COMMISSION 
	WASHINGTON, D.C. 20463 
	January 27. 2021       

	Via Electronic Mail Only 
	Via Electronic Mail Only 
	Via Electronic Mail Only 

	rkelner@cov.com 
	rkelner@cov.com 
	rkelner@cov.com 


	Robert Kelner Covington & Burling LLP One City Center 850 Tenth Street, NW Washington, DC 20001 
	RE: MUR 7868 Twitter, Inc. 
	Dear Mr. Kelner: 
	This is in response to your request for an extension to respond to the complaint filed in the above mentioned matter we received on January 26, 2021.  After considering the circumstances in the matter, the Office of General Counsel has decided to grant the requested extension.  Accordingly, your client’s response is due on or before the close of business on March 5, 2021. 
	If you have any questions, please contact me at (202) 694-1519 or . 
	cela@fec.gov
	cela@fec.gov


	Sincerely, 
	Figure
	Christal Dennis, Paralegal Complaints Examination and Legal Administration 
	Figure
	Via Electronic Mail March 1, 2021 
	Via Electronic Mail March 1, 2021 
	Mr. Jeff S. Jordan Federal Election Commission Office of Complaints Examination 
	    and Legal Administration 1050 1st Street NE Washington, DC 20463 

	Re: 
	Re: 
	Response of Biden for President – MURs 7868, 7869 

	Figure
	Dear Mr. Jordan: 
	We write on behalf of our client, Biden for President (“the Committee”), in response to your letters dated January 14 and 15, 2021, and the  accompanying complaints. 
	Figure

	These complaints should be dismissed with no further action because they fail to allege any violation of the Federal Election Campaign Act of 1971, as amended (“the Act”). As detailed in this response, the complaints’ conclusory allegations of coordination between the Committee and Twitter, Facebook (“Respondents”), do not proffer  facts on which the Commission could find reason to believe that the Committee violated the Act.  Therefore, the Commission should find no reason to believe that Biden for Preside
	any

	I. Factual Background 
	Figure
	complaints against Biden for President, and Twitter, Facebook The complaints include several unsubstantiated allegations, including that each of the companies 
	On January 12, 2021, Tony McDonald (“Complainant”) filed 
	made unlawful corporate in-kind contributions to the Committee by engaging in third-party fact checking and other “content moderation” of “pro-Trump” media.
	1 

	With respect to the Committee, the complaints each contain only one vague allegation:  have engaged in “coordination” with the Committee.  To bolster this allegation, the complaints point to the hiring of two former Twitter and Facebook 
	that Twitter, Facebook

	See FEC MUR 7868 (Twitter), Complaint of Tony McDonald, at 2; FEC MUR 7869 (Facebook), Complaint of Tony McDonald, at 4 
	1 

	Figure
	Mr. Jeff S. Jordan March 1, 2021 Page 2 
	employees by the Presidential Transition—not the Committee—and the service of “at least eight people who work for Facebook, Amazon, Google, and Apple” on a nearly 700-person volunteer group advising the Committee as proof of coordination between the Respondents.  Beyond that, there is nothing.   
	2

	II. Analysis 
	The complaints should be dismissed because they fail to allege violation of the Act by the Committee.  The complaints’ theory appears to be that the fact-checking and moderation of social media posts constitute “expenditures” within the meaning of the Act, and that the Respondent companies coordinated those expenditures with the Committee in some as-of-yet unascertained way, resulting in an impermissible in-kind contribution to the Committee.  This theory fails because the complaints cite no authority for t
	any

	The complaints neither recite nor analyze the factors for determining whether there has been improper coordination.  The complaints contain no facts that would support a claim that any of the Respondents’ actions were made in cooperation, consultation or concert with, or at the request or suggestion of any candidate, candidate’s authorized committee, or a political party committee.  52 U.S.C. § 30116(a)(7)(B).  Nor do the complaints contain any facts that show there has been a “coordinated communication,” i
	The Commission could dismiss these complaints as to the Committee by reaching any one of the following conclusions: that Respondent companies’ moderation of false or misleading online content does not constitute a “contribution” or an “expenditure” by the companies; that the 109.21 content standards are not met; or that the 109.21 conduct standards are not met.  While we strongly believe that the Commission can dismiss these complaints on all three 
	 With respect to Twitter, the complaint cites the Presidential Transition’s hiring of Twitter’s Public Policy Director, Carlos Monje, and Twitter’s hiring of Vice President Kamala Harris’s Senate Press Secretary. The Facebook complaint points to the Transition’s hiring of Facebook’s 
	2

	associate general counsel for regulatory matters, Jessica Hertz.  the Facebook  complaint claim that “on Biden’s Innovation Policy Committee there are ‘at least eight people who work for Facebook, Amazon, Google, and Apple,’” citing a New York Times article. 
	Figure
	Mr. Jeff S. Jordan March 1, 2021 Page 3 
	grounds, we focus on the coordination elements as those allegations most directly implicate the Committee.
	3 

	A. The Communications Do Not Meet the  Standards of the Coordinated Communication Regulations. 
	Content

	A communication meets the content standards for coordination if it is either (1) an electioneering communication, or (2) a “public communication” that meets certain additional criteria set forth in FEC regulations. Id. § 109.21(c).  The allegations here satisfy neither requirement. 
	Commission regulations exempt “any communication that . . . [i]s publicly disseminated through a means of communication other than a broadcast, cable, or satellite television or radio station” from the definition of “electioneering communication.”  Id. § 109.29(c)(1).  Specifically, “communications over the Internet,” such as the social media posts and other online activities here, are  electioneering communications. Id. 
	not

	Moreover, fact-checked social media posts are not “public communications” under Commission regulations.  A “public communication” is “a communication by means of any broadcast, cable, or satellite communication, newspaper, magazine, outdoor advertising facility, mass mailing, or telephone bank to the general public, or any other form of general public political advertising.”  Id. § 109.26.  Once again, “communications over the Internet,” are exempt, except if they are “communications placed for a fee on ano
	us/topics/product/2020/updating-our-approach-tomisleading-information.html
	https://blog.twitter.com/en 
	-

	https://www.facebook.com/journalismproject/programs/third-party-fact-checking
	https://www.facebook.com/journalismproject/programs/third-party-fact-checking

	/
	https://blog.youtube/news-and-events/expanding-fact-checks-on-youtube-to-united-states


	The communications alleged to be “coordinated” in this matter involve notations affixed to online social media posts indicating that the claims in the post are “disputed” or that “independent fact-checkers” have identified the post as containing “false information.”  The fact-checking notations are not paid advertisements and the notations are visible only to viewers of the posts over the Internet.  This and any other internal, unpaid online activity qualifies for the exemption from both the definition of “
	 We note that the complaints’ suggestion that a social media provider’s labeling or deleting of false commentary about a candidate constitutes a “contribution” or “expenditure” to that candidate is unsupported by any authority.  
	3

	Figure
	Mr. Jeff S. Jordan March 1, 2021 Page 4 
	B. The Complaints Do Not Allege Any Facts That Meet the Standards of the Coordinated Communication Regulations. 
	Conduct 

	Based on little more than innuendo, the complaints ask the Commission to find reason to believe that the employment decisions of the Biden Transition, and the participation of eight Facebook, Amazon, Google, and Apple employees in a nearly 700-member volunteer advisory group, demonstrate that the Biden Campaign violated the Act.  However, these facts do not give 
	rise to reason to believe there were any coordinated communications with Twitter, Facebook
	Figure

	 or that any other violation occurred.  
	The specific employees mentioned in the complaints, Carlos Monje and Jessica Hertz, were hired by the Biden Transition, and not by the Biden Campaign. See S. Overly, “Twitter Public Policy Director Decamps for Biden Transition Team,” Politico, Sept. 17, 2020,  (reporting that “Twitter's public policy director, Carlos Monje, has left the social media company's Washington office to join the transition team for Democratic presidential nominee Joe Biden [].”); A. Thompson and T. Meyer, “Biden Transition Elevate
	biden-transition-team-417293
	https://www.politico.com/news/2020/09/17/twitter-public-policy-director-decamps-for
	-

	https://www.politico.com/news/2020/09/30/biden-transition-facebook-ethics-424000 
	https://www.politico.com/news/2020/09/30/biden-transition-facebook-ethics-424000 


	The complaints also generally reference a New York Times article finding that “a nearly 700-person volunteer group advising the campaign, the Innovation Policy Committee, includes at least eight people who work for Facebook, Amazon, Google and Apple.”  D. McCabe and K. Vogel, “Big Tech Makes Inroads With the Biden Campaign,” The New York Times, Aug. 10, 2020, . Once again, the approximately 700 members of the voluntary advisory group are not employees of the Committee. 
	https://www.nytimes.com/2020/08/10/technology/big-tech-biden-campaign.html
	https://www.nytimes.com/2020/08/10/technology/big-tech-biden-campaign.html


	Further, the complaints contain no facts, much less sworn facts, alleging that Mr. Monje, Ms. Hertz, or any of the unnamed volunteers on the Innovation Policy Committee ever took any actions, in any capacity, to coordinate any Committee expenditures with the other Respondents.  No activity is alleged that would meet the conduct standards of the coordinated communication regulations.  Instead, lacking any good-faith basis to allege coordination, the complaints ask the Commission to launch an investigation to
	Figure
	Mr. Jeff S. Jordan March 1, 2021 Page 5 
	Such an investigation is unwarranted and in conflict with prior agency practice.Instead the complaints should be dismissed for failure to allege any activity that amounts to coordination or any other violation of the Act.   
	4 

	III. Conclusion 
	The complaints in these three matters are totally devoid of any sworn allegations that, even if true, would suggest that the Committee has coordinated any expenditures with the other Respondents, or committed any other violation of the Act.  Therefore, the Commission should find no reason to believe that Biden for President has violated the Act and dismiss these complaints. 
	Respectfully submitted, ______________________ 
	Robert D. Lenhard Derek Lawlor Darcy Slayton COVINGTON & BURLING LLP 850 Tenth Street NW Washington, DC 20001 (202) 662-5940 
	Counsel for Biden for President 
	 The FEC has long treated speculation as an insufficient basis to find “reason to believe” a violation has occurred. See, e.g., MUR 5467 (Michael Moore), First General Counsel’s Report at 5 (“Purely speculative charges, especially when accompanied by a direct refutation, do not form the adequate basis to find reason to believe that a violation of [the Act] has occurred.”) (quoting MUR 4960 (Hillary Rodham Clinton et al.), Statement of Reasons at 3); see also MUR 4850 (Deloitte & Touche, LLP), Statement of R
	4
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	Via Electronic Mail March s, 2021 
	Mr. Jeff S. Jordan Federal Election Commission Office of Complaints Examination 
	and Legal Administration 1050 1st Street NE Washington, DC 20463 


	Re: MUR7868 
	Re: MUR7868 
	Dear Mr. Jordan: 
	We write on behalf of our client Twitter, Inc. in response to the complaint filed by Tony McDonald in the above-captioned matter under review. The complaint asserts that Twitter made impermissible corporate in-kind contributions to Biden for President, the principal campaign committee for President Joe Biden. 
	Though the complaint contains a hodgepodge of claims, some of which are difficult to decipher, the primary allegations seem to be that Twitter: (1) engaged in "shadow banning" of prominent Republicans by preventing them from appearing in auto-populated search text; 
	(2) prevented Tucker Carlson's interview ofan individual named Tony Bobulinski from trending; (3) blocked a link to a Georgia election lawsuit; (4) blocked articles by the New York Post regarding Hunter Biden; and (5) labeled Donald Trump's Tweets about election fraud to indicate that they were disputed. For the reasons stated below, the complaint should be dismissed. 
	First, Mr. McDonald failed to satisfy the Commission's threshold requirement to present specific facts that, iftrue, would establish reason to believe a violation occurred. The vague and speculative allegations in the complaint are insufficient to state a claim. 
	Second, Twitter's enforcement ofits pre-existing, politically neutral content moderation policies does not constitute an in-kind contribution because it reflects bona fide commercial activity not undertaken for the purpose ofinfluencing a federal election. 
	Third, none of the conduct by Twitter at issue in the complaint was coordinated with the Biden campaign. 
	Fourth, Twitter's routine enforcement of its Rules and policies regarding content moderation falls within the Commission's media exemption. 
	Mr. Jeff S. Jordan March 5, 2021 Page 2 
	Fifth, Section 230 of the Communications Decency Act, as well as the First Amendment to the United States Constitution, preclude any finding of liability for Twitter’s content moderation decisions. 
	I. Factual Background 
	Twitter is a publicly traded corporation that allows users to communicate through 280character messages called “Tweets” that are posted on its website and through its associated mobile apps. Many users employ Twitter to share and consume news and commentary on current events.Twitter, which is free to use for all users, is designed “to serve the public conversation.”Like many media organizations, it derives the vast majority of its revenue from advertising.
	-
	1 
	2 
	3 

	Twitter establishes and enforces Rules and policies to ensure that all people can participate in the public conversation freely and safely. Twitter’s content moderation efforts entail reviewing and, when necessary, labeling, adding warnings to, and removing content that may implicate concerns ranging from user safety and misleading information to threats of violence and foreign disinformation campaigns. Twitter’s Terms of Service, which all users acknowledge when they open their accounts, provide that Twitt
	4 

	In its public securities filings, Twitter has identified a significant risk to its business if “there is a decrease in the perceived quality, usefulness, trustworthiness or relevance of the content generated by people on Twitter or content partners.”Twitter also sees a business risk from negative publicity based on the “quality and reliability” of content shared on the platform and “dissemination of information that may be viewed as misleading or manipulative.”In fact, advertisers have pressed for Twitter t
	5 
	6 
	7 
	8 

	See, e.g., Elisa Shearer & Elizabeth Grieco, News Use Across Social Media Platforms 2018, Pew Research Center (Sept. 10, 2018). 
	1 

	Twitter, The Twitter Rules, . 
	Twitter, The Twitter Rules, . 
	2 
	https://help.twitter.com/en/rules-and-policies/twitter-rules
	https://help.twitter.com/en/rules-and-policies/twitter-rules



	Twitter, Inc. Annual Report (Form 10-K), at 14 (Feb. 17, 2021). 
	Twitter, Inc. Annual Report (Form 10-K), at 14 (Feb. 17, 2021). 
	3 


	Twitter, Terms of Service, (effective June 18, 2020). 
	Twitter, Terms of Service, (effective June 18, 2020). 
	4 
	https://twitter.com/en/tos 
	https://twitter.com/en/tos 



	Form 10-K, supra note 3 at 14. 
	Form 10-K, supra note 3 at 14. 
	5 


	Id. at 19. 
	Id. at 19. 
	6 


	See, e.g., Kurt Wagner & Thomas Buckley, Facebook, Twitter Tumble on Unilever’s Social-Media Pullback, Bloomberg, June 26, 2020, . 
	7 
	-
	26/unilever-will-halt-us-ads-on-facebook-twitter-through-2020
	https://www.bloomberg.com/news/articles/2020-06
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	Form 10-K, supra note 3 at 17. 
	Form 10-K, supra note 3 at 17. 
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	malicious automation on the platform, as well as a focus on improving information quality (including information around the 2020 U.S. elections.”
	9 

	The company has established a variety of policies that seek to balance its commercial interest in promoting a free and active dialogue among its users with the reputational imperative to address false, misleading, and harmful content on its platform. Enforcement of Twitter’s politically neutral policies has resulted in actions against content posted by users across the 
	political spectrum, Democrats and Republicans alike.
	10 

	A. Misleading Information Policies 
	Throughout 2020, Twitter introduced and expanded use of labels and warnings on Tweets that contain misleading information, specifically about civic integrity, COVID-19, and synthetic and manipulated media. Twitter does not engage in “fact checking,” as that term is sometimes understood, but instead uses these labels and warnings to provide additional information and context around content on its platform that is potentially harmful and misleading. Labels appear below Tweets and link to publicly available, p
	In February 2020, Twitter introduced the concept of “labeling” Tweets as a means of content moderation enforcement when it instituted a policy on synthetic and manipulated Under that policy, Twitter may label Tweets that include media (videos, audio, and images) that Twitter has reason to believe are significantly and deceptively altered or In May, Twitter announced it was introducing similar labels and warning messages in order to “provide additional context and 
	media.
	11 
	manipulated or that are shared in a deceptive manner.
	12 

	Id. 
	9 

	See, e.g., @TwitterComms, Twitter (Oct. 2, 2020, 7:09 PM), Matt Keeley, Twitter Fact-Checks Debra Messing Trump-Hitler Tweet after Newsweek Query, Newsweek, June 2, 2020, 
	10 
	Comms/status/1312167835783708672; 
	https://twitter.com/Twitter
	-


	; Cristiano Lima, Twitter Forces Democratic Candidate to Delete Post Flouting Voter Suppression Rules, Politico, Sept. 1, 2020, ; Derrick Bryson Taylor, Twitter Permanently Suspends Accounts of Ilhan Omar’s Potential Challenger, N.Y. Times, Nov. 30, 2019, . 
	newsweek-query-1508253
	https://www.newsweek.com/twitter-fact-checks-debra-messing-trump-hitlertweet-after
	-

	https://www.polit
	https://www.polit
	-
	ico.com/news/2020/09/01/texas-democrat-deleted-twitter-post-407031

	-
	Omar.html
	https://www.nytimes.com/2019/11/30/us/Danielle-Stella-Twitter-Ilhan
	-


	Twitter, Synthetic and Manipulated Media Policy, 
	11 
	cies/manipulated-media. 
	https://help.twitter.com/en/rules-and-poli
	-


	Id. 
	12 

	Mr. Jeff S. Jordan March 5, 2021 Page 4 
	information on some Tweets containing disputed or misleading information related to COVID19” to “make it easy to find credible information on Twitter and to limit the spread of potentially harmful and misleading content.”
	-
	13 

	In September, Twitter announced it was expanding its Civic Integrity Policy “in recognition of the changing circumstances of how people will vote in 2020, and in line with [its] commitment to protecting the integrity of the election conversation.”Twitter began labeling or removing false or misleading information intended to undermine public confidence in an Twitter also said candidates running in the U.S. 2020 election would not be allowed to claim an election win before their race was authoritatively calle
	14 
	election or other civic process.
	15 
	any such claims would be labeled pursuant to the Civic Integrity Policy.
	16 
	17 

	Twitter’s Trust & Safety Team is responsible for enforcement of all content moderation policies, including the misleading information policies. Content may be flagged for review based on reports from visitors to the website or users of the mobile application, or through internal The Site Integrity Team, which is a part of Trust & Safety, assesses all content identified for review under these policies. Additional approval of certain senior executives may be required for enforcement actions involving high pro
	content identification processes, including machine-learning.
	18 

	Twitter is making efforts to increase transparency about its enforcement actions. To that end, the company publicized statistics on its Civic Integrity Policy enforcement regarding the 
	Yoel Roth & Nick Pickles, Updating Our Approach to Misleading Information, Twitter Product Blog (May 11, 2020), . 
	13 
	-
	us/topics/product/2020/updating-ourapproach-to-misleading-information.html
	https://blog.twitter.com/en 
	-


	Twitter Safety, Expanding Our Policies to Further Protect the Civic Conversation, Twitter Company Blog (Sept. 10, 2020), . 
	14 
	us/topics/company/2020/civicintegrity-policy-update.html
	https://blog.twitter.com/en 
	-


	Vijaya Gadde & Kayvon Beykpour, Additional Steps We’re Taking ahead of the 2020 US Election, Twitter Company Blog (Oct. 9, 2020), . 
	15 
	-
	us/topics/company/2020/2020-election-changes.html
	https://blog.twitter.com/en 
	-


	Id. 
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	Id. 
	17 

	Officeholders, candidates, campaigns, and party committees may submit requests for Tweets to be reviewed for compliance with Twitter’s Rules and policies to the Public Policy group, their primary point of contact at Twitter. The Public Policy teams forward these requests to the Site Integrity Team for review. 
	18 
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	election, shortly after it was held.Twitter reported that from October 27 to November 11, 2020, approximately 300,000 Tweets were labeled under the Civic Integrity Policy for content that was 
	19 
	disputed and potentially misleading; 456 Tweets also received a warning message.
	20 

	B. Unsafe Links 
	Another way Twitter protects its users is by limiting or preventing the spread of URL links to content outside Twitter that could steal personal information, harm electronic devices, or that are otherwise identified as “spammy.”If a link is identified as unsafe, Twitter may display a warning notice when it is clicked, or block the link so that it can’t be tweeted at all. Twitter identifies such links through third party vendors who specialize in countering spam and malware, information sharing with industry
	21 
	it has a process for users to report such errors.
	22 
	election results.
	23 
	mistake.
	24 

	II. Analysis 
	Mr. McDonald’s vague complaints regarding content moderation enforcement actions target what are in fact routine activities undertaken by Twitter for bona fide commercial reasons. The complaint does not provide a basis for finding reason to believe a violation of the Federal Election Campaign Act (“FECA”) occurred because it fails to provide sufficient facts to support the allegations, Twitter’s enforcement of its commercially reasonable content moderation policies is not for the purpose of influencing an e
	Vijaya Gadde & Kayvon Beykpour, An Update on Our Work Around the 2020 US Elections, Twitter Company Blog (Nov. 12, 2020), . 
	19 
	us/topics/company/2020/2020-election-update.html
	https://blog.twitter.com/en 
	-


	Id. 
	20 

	Twitter, Our Approach to Blocking Links, (July 2020), . Twitter considers “spammy” links to include: malicious redirected links that send people to an unexpected destination; links associated with known platform manipulation campaigns; URL shorteners that are primarily used to mislead or deceive people about the website’s content; and otherwise misleading or deceptive links; e.g., malicious affiliate links and clickjacking links. Id. 
	21 
	and-security/phishing-spam-and-malware-links
	https://help.twitter.com/en/safety
	-



	Id. 
	22 

	Jonathan Garber, Twitter Claims It Has Reversed Ban of Link to Sidney Powell's Georgia Election Lawsuit, Fox Business, Nov. 26, 2020, . 
	23 
	claims-reversed-censorship-of-link-to-attorney-sidney-powells-lawsuit-seeking-to-decertifyoverturn-georgia-election-results
	https://www.foxbusiness.com/markets/twitter
	-
	-


	Id. 
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	coordination. Thus, as explained below, Twitter did not act as an “undercover agent” for Joe Biden, nor make an in-kind contribution to Biden for President, as claimed by Mr. McDonald. 
	A. The Complaint’s Speculative, Unsupported Allegations Fail to Meet the Commission’s Threshold Requirement to Set Forth Sufficient Specific Facts Which If Proven True Would Constitute a FECA Violation. 
	-

	The majority of the claims in Mr. McDonald’s complaint are vague and speculative, lacking any relevant factual basis upon which to demonstrate that Twitter acted for the purpose of influencing the 2020 presidential election or in coordination with the Biden campaign. 
	The Commission may find “reason to believe” a violation occurred only if a complaint sets forth sufficient specific facts, which, if proven true, would constitute a violation of FECA.Complaints that are not based upon personal knowledge must identify a source of information The Commission rightly does not accept as true “unwarranted legal conclusions from asserted facts” or “mere speculation.”The Commission disregards such speculative allegations, particularly where the respondent, as Twitter does here, dir
	25 
	that reasonably gives rise to a belief in the truth of the allegations presented.
	26 
	27 
	28 

	Mr. McDonald’s conclusory allegations peppered throughout the complaint should be afforded no weight because they lack sufficient specificity to state a cognizable claim. Even where Mr. McDonald does allege or cite to specific actions by Twitter, his claims are nonetheless unsupported by facts that could establish reason to believe Twitter acted for the purpose of influencing an election or in coordination with a campaign. In particular, the complaint alleges that Twitter supported the Biden campaign by “sh
	See 11 C.F.R. § 111.4(d); MUR 4960 (Hillary Rodham Clinton et al.), Statement of Reasons at 1. 
	25 

	11 C.F.R. § 111.4(d)(2). 
	26 

	MUR 4960 (Hillary Rodham Clinton et al.), Statement of Reasons at 1-2; MUR 4869 (American Postal Workers Union), Statement of Reasons (finding no violation was alleged where complaint described lawful activity); MUR 4850 (Deloitte & Touche, LLP), Statement of Reasons of Chairman Darryl R. Wold and Commissioners David M. Mason and Scott E. Thomas at 2 (“A mere conclusory accusation without any supporting evidence does not shift the burden of proof to respondents”). 
	27 
	-
	-

	See MUR 5467 (Michael Moore), First General Counsel’s Report at 5 (“Purely speculative charges, especially when accompanied by a direct refutation, do not form the adequate basis to find reason to believe that a violation of [the Act] has occurred.”) (quoting MUR 4960 (Hillary Rodham Clinton et al.), Statement of Reasons at 3); see also MUR 4850 (Deloitte & Touche, LLP), Statement of Reasons of Chairman Darryl R. Wold and Commissioners David M. Mason and Scott E. Thomas at 2. 
	28 
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	1. The complaint fails to allege any facts to support the claim that Twitter limited the visibility of Republican users to support the Biden for President campaign. 
	At several points in the complaint, Mr. McDonald claims that Twitter has engaged in what he calls “shadow-banning” of Republicans, allegedly in order to support the Biden campaign. Specifically, Mr. McDonald accuses Twitter of “shadow banning” prominent Republicans like Ronna McDaniel; states Twitter “uses its search engine to filter out, and limit the reach and visibility of conservative, republican, and pro-Trump voices;” and speculates that Twitter “may be continuing to covertly shadow ban to contribute 
	29 
	article and an August 2018 op-ed in the New York Post (“N.Y. Post”).
	30 
	the 2020 presidential election.
	31 

	Notably, the N.Y. Post article cited is an opinion piece that contains Twitter’s contemporaneous explanation that the issue was technological, not ideological. The article notes that Twitter explained the issue was due to a search-engine filter that accidentally affected many accounts, including Ms. The article goes on to quote Twitter’s Chief Legal Officer, Vijaya Gadde, as saying, “We enforce our rules without political bias.”The Vice article similarly reflects that this issue was limited to the search au
	McDaniel’s.
	32 
	33 
	34 
	Twitter promptly explained and quickly corrected.
	35 

	Complaint at 2, MUR 7868, 
	29 

	Id. (citing Paul Sperry, Twitter Is Run by Democratic Donors and Activists, N.Y. Post, Aug. 4, 2018, and Alex Thompson, Twitter Appears to Have Fixed “Shadow Ban” of Prominent Republicans Like the RNC Chair and Trump Jr.’s Spokesman, Vice, July 25, 2018, 
	30 
	/ 
	https://nypost.com/2018/08/04/how-twitter-is-fueling-the-democratic-agenda


	). 
	cans-like-the-rnc-chair-and-trump-jrs-spokesman
	https://www.vice.com/en/article/43paqq/twitter-is-shadow-banning-prominent-republi
	-


	Jessica Taylor, Biden Launches 2020 Campaign as Rescue Mission for America’s ‘Soul’, NPR, Apr. 25, 2019, . 
	31 
	2020-presidential-run
	https://www.npr.org/2019/04/25/675382786/joe-biden-officially-announces
	-


	Sperry, supra note 30. 
	32 

	Id. 
	33 

	Thompson, supra note 30. 
	34 

	This issue was also previously briefed to the Commission in response to MUR 7443, in which Representative Matt Gaetz complained that his account was subjected to Twitter’s “shadow banning.” In Mr. McDonald’s complaint, Ms. McDaniel is the only individual named as having been 
	35 
	-
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	Twitter also addressed the incident at the time in a blog post, explaining that, for a brief period in 2018, certain accounts did not appear as an auto-suggested predictive result while users were in the middle of typing search queries, though the accounts still returned as search results when the search was executed (i.e., The affected accounts—of which there were hundreds of thousands—and their Tweets were never Also contrary to the suggestions of the N.Y. Post article and the complaint, the technical iss
	when the searching user pressed “enter.”).
	36 
	hidden from their followers or the public.
	37 

	Thus, the evidence offered to demonstrate that Twitter engaged in “shadow banning” of Republican accounts to benefit President Biden’s campaign is fatally undercut by the timing of the cited articles and the content of the articles themselves. The complainant offers no evidence that the technical malfunction acknowledged by Twitter at the time reflected any political motive, and in fact there was no such motive. 
	2. The complaint fails to offer any evidence that Twitter suppressed the Tony Bobulinksi story. 
	-

	Mr. McDonald claims that Twitter “suppressed coverage of the Tony Bobulinski story.”The article he cites in support of this allegation describes an interview by Fox News’s Tucker Carlson of Tony Bobulinski, who is described as “a former business associate of Hunter Biden.”The article also describes Tweets from then-President Trump and Carlson asserting Twitter suppressed the story. Like the complaint, neither the article nor the quoted portions of the Tweets therein provide any evidence for these claims bey
	38 
	39 
	should have been trending.
	40 

	subjected to “shadow banning.” Ms. McDaniel’s account was briefly affected by the same technical issue described in the response to MUR 7443. 
	-

	Vijaya Gadde & Kayvon Beykpour, Setting the Record Straight on Shadow Banning, Twitter Company Blog (July 25, 2018), . 
	36 
	us/topics/company/2018/Settingthe-record-straight-on-shadow-banning.html
	https://blog.twitter.com/en 
	-


	Id. 
	37 

	Complaint at 2, MUR 7868 (citing Mili Godio, Tucker Carlson's Tony Bobulinski Interview Viewed Over 2.5 Million Times on Twitter, as Trump Says Big Tech Is Suppressing the ‘Biden Corruption’ Story, Newsweek, Oct. 28, 2020, . 
	38 
	tony-bobulinski-interview-viewed-over-25-million-times-twitter-trump-says-big-1543001
	https://www.newsweek.com/tucker-carlsons
	-


	Godio, supra note 38. 
	39 

	Id. 
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	Because it did not, the claim does not meet the Commission’s threshold pleading requirement. 
	conclude that Twitter had taken any actions to suppress the Bobulinski story.
	41 

	Furthermore, the only evidence provided, the cited article, contradicts the claim that As the article points out, even in its headline, the Bobulinski-Carlson interview was viewed over 2.5 million times Twitter has also generally refuted that it engages in “shadow banning,” and here, specifically refutes that it took any action Twitter has publicly stated that “[w]e do not shadow ban. . . . And we certainly don’t shadow ban based on political viewpoints or ideology.”Twitter in no way undertook to suppress t
	Twitter suppressed the story.
	42 
	on Twitter.
	43 
	to suppress the Bobulinski story.
	44 
	45 

	3. The complaint provides no evidence that Twitter blocked coverage of election lawsuits in order to support Joe Biden. 
	-

	Mr. McDonald claims Twitter “suppressed coverage of election fraud-related lawsuits.”The single news article Mr. McDonald cites as evidence for this claim reports that, for a period of time, a link to a lawsuit filed in Georgia challenging the state’s election results was blocked by As noted in the article itself, however, the link at issue was blocked in error by Twitter’s unsafe links processes, and the issue was The facts are consistent with the article Mr. McDonald cites: Twitter initially blocked the U
	46 
	Twitter.
	47 
	quickly resolved upon discovery.
	48 
	it as soon as it became aware that the link had been mischaracterized as unsafe.
	49 

	The complaint fails to provide evidence that Twitter blocked the link for any reason other than implementing politically neutral automated processes based on data from third party vendors, let alone because the link was about the election lawsuit or was blocked to support the Biden campaign during this post-election period. The link was not blocked for the purpose of influencing any election—certainly not one in which voting had concluded weeks before. 
	See MUR 4960 (Hillary Rodham Clinton et al.), Statement of Reasons at 3 (finding no reason to believe claim that third parties paid for Clinton’s move where the complaint failed to “provide[] some evidence upon which one could reasonably conclude that third parties actually paid for the [Clinton’s] move (as opposed to merely speculating that someone must have)”). 
	41 
	-

	Godio, supra note 38. 
	42 

	Id. 
	43 

	Id. 
	44 

	Gadde & Beykpour, supra note 36. 
	45 

	Complaint at 2, MUR 7868. 
	46 

	Id. (citing Garber, supra note 23). 
	47 

	Garber, supra note 23. 
	48 

	Id. 
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	B. Twitter’s Content Moderation Actions Are Not “for the Purpose of Influencing” a Federal Election. 
	-

	Mr. McDonald’s remaining allegations claim that Twitter made in-kind contributions by blocking two N.Y. Post articles about Hunter Biden and labeling Donald Trump’s Tweets about election fraud to indicate that they were disputed and that the AP had called the presidential race for Joe Biden. Those were policy enforcement actions taken consistent with Twitter’s publicized, pre-existing, politically neutral policies. Twitter undertakes its policy enforcement for bona fide commercial reasons and not “for the p
	50 

	FECA and Commission regulations prohibit corporations from making contributions or A “contribution” includes “any gift, subscription, loan, advance, or deposit of money or anything of value made by any person for the purpose of influencing any election for Federal office.”Prohibited corporate contributions also include, “any direct or indirect payment . . . or any services, or anything of value . . . to any candidate, campaign committee, or political party or organization, in connection with any [federal] e
	expenditures in connection with federal elections.
	51 
	52 
	53 

	Longstanding Commission precedents establish that a “corporation’s bona fide commercial activity is neither ‘for the purpose of influencing any election for federal office’ nor ‘in connection with any election’ and thus is not a contribution or otherwise subject to regulation under the Act.”These precedents reflect the Commission’s prudent reluctance to second-guess reasonable business judgments, absent evidence that they are made for the purpose of influencing a federal election rather than for legitimate 
	54 

	An action taken by a corporation in the ordinary course of business does not become subject to FECA merely because it is alleged to provide an incidental benefit to a political candidate, as Mr. The Commission, for example, has determined that a business does not make a contribution or expenditure to a federal candidate when it uses corporate resources to demand a retraction to a negative news story about that candidate, if the purpose of the demand is “to defend its business reputation.”Indeed, though it d
	McDonald implies.
	55 
	56 

	See 52 U.S.C. §§ 30101(8)(A), 30118(b)(2). 
	50 

	Id. § 30118(a). 
	51 

	Id. §§ 30101(8)(A), 30118(b)(2) (emphasis added). 
	52 

	Id. § 30118(b)(2). 
	53 

	Advisory Opinion 2014-06 (Ryan, Ryan for Congress, and Prosperity Action) at 9 (citing MUR 5474 and 5539 (Dog Eat Dog Films, Inc.), First General Counsel’s Report at 13-17; Advisory Opinion 1994-30 (Conservative Concepts/Pence) at 3-7; and Advisory Opinion 1989-21 (Createa-Craft) at 4); see also MUR 5485 (Conversagent, Inc.), First General Counsel’s Report; MUR 5485, Certification (voting 4-0 to find no reason to believe). 
	54 
	-

	MUR 6586 (World Wrestling Entertainment, Inc.), Notification with Legal and Factual Analysis. 
	55 
	-

	See id. 
	56 

	Mr. Jeff S. Jordan March 5, 2021 Page 11 
	here, under Commission precedents, a business may even provide free services to federal candidates without making a contribution when it does so “based on commercial and not political considerations.”A business likewise may mention federal candidates by name in paid advertisements to promote itself without those advertisements becoming contributions or A vendor providing services to political committees “may establish objective business criteria to protect the commercial viability of its business without ma
	57 
	expenditures.
	58 
	59 
	60 

	Here, Mr. McDonald’s complaint suggests that because Twitter has taken enforcement actions against Donald Trump and other Republicans, it has made an in-kind contribution to the Biden campaign. However, Twitter enforces its Rules and policies for bona fide commercial reasons, in the ordinary course of business, and in accordance with its pre-existing policies. These enforcement actions are fully consistent with Twitter’s stated business purpose of “serving the public conversation.” Twitter engages in conten
	1. New York Post Enforcement Actions 
	Mr. McDonald claims that Twitter’s enforcement actions with respect to two articles published by the N.Y. Post about Hunter Biden in October 2020 resulted in an in-kind The same claim is made in the complaints in MURs 7821 and 7827, and for the reasons stated in Twitter’s responses to those complaints, which are incorporated here by reference, this claim is entirely without merit. 
	contribution.
	61 

	In short, Twitter blocked potentially hacked content that contained private information such as email addresses, phone numbers, and personal photographs for bona fide commercial 
	See Advisory Opinion 2018-11 (Microsoft) (determining that Microsoft’s commercially reasonable efforts “to protect its brand reputation” did not amount to a prohibited in-kind contribution when the company provided election-sensitive customers with free account security services that were “in the ordinary course of [its] business”). 
	57 
	-

	See Advisory Opinion 2019-18 (IDF) (concluding that advertisements mentioning presidential candidates that are meant to drive internet traffic to a commercial website and that “do not espouse any public positions on any candidate or political party or contain express advocacy” are not contributions or expenditures). 
	58 
	-

	Advisory Opinion 2017-06 (Stein and Gottlieb); see also Advisory Opinion 2012-28 (CTIA) (“A change in business practices or rates would not necessarily result in an in-kind contribution.”). 
	59 
	-

	Advisory Opinion 2017-06 (Stein and Gottlieb). 
	60 

	Complaint at 1-2, MUR 7868. 
	61 
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	reasons and to enforce pre-existing Rules and policies intended to protect the safety, integrity, and commercial viability of its social media platform. Twitter determined at the time that the articles violated its then-current policy on Distribution of Hacked Materials and its policy on Furthermore, the content blocked by Twitter plainly violated the Private Information Policy, as it contained non-public personal phone numbers and Accordingly, Twitter did not make an impermissible in-kind contribution beca
	Private Information.
	62 
	email addresses.
	63 

	2. Misleading Information Labels and Warnings 
	Mr. McDonald’s final example of conduct that he contends resulted in a corporate in-kind contribution to the Biden campaign is Twitter’s “notifications on all of Trump’s tweets noting his claims about election fraud are disputed, and notifications that the AP has called the race differently.”Twitter’s labeling of Tweets—by Donald Trump or anyone else—about election fraud and the outcome of the presidential election reflected enforcement of the site’s pre-existing, publicized Civic Integrity Policy. Twitter 
	64 
	respect to content that contradicted the official determinations of the election winners.
	65 

	Following the election, Twitter announced that it placed 300,000 labels on election-This extensive enforcement demonstrates that Twitter’s labeling of then-President Trump’s Tweets was not an isolated activity, but rather part of a comprehensive effort that was publicized in the roll out of the expanded Civic Integrity Policy. Mr. McDonald offers no evidence that Twitter enforced its Rules with respect to Donald Trump’s Tweets any differently than it did in connection with the hundreds of thousands of other
	related Tweets pursuant to the Civic Integrity Policy.
	66 

	Twitter, Distribution of Hacked Materials Policy (effective Mar. 2019), . 
	62 
	/
	https://web.ar
	-
	chive.org/web/20200930214928/https://help.twitter.com/en/rules-andpolicies


	See Emma-Jo Morris & Gabrielle Fonrouge, Smoking-Gun Email Reveals How Hunter Biden Introduced Ukrainian Businessman to VP Dad, N.Y. Post, Oct. 14, 2020, ; Emma-Jo Morris & Gabrielle Fonrouge, Hunter Biden Emails Show Leveraging Connections with His Father to Boost Burisma Pay, N.Y. Post, Oct. 14, 2020, . 
	63 
	https://ny
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	-
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	See Twitter Safety, supra note 14; Gadde & Beykpour, supra note 15. 
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	Gadde & Beykpour, supra note 19. 
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	regard to partisan concerns, these labels were not placed for the purpose of influencing a federal election and did not result in an in-kind contribution. 
	C. Twitter Did Not Coordinate with the Biden Campaign. 
	The Commission’s regulations provide that any expenditure “that is coordinated” with a campaign or political party is “an in-kind contribution to . . . the candidate or political party committee with whom or with which it was coordinated.”An expenditure is “coordinated” with a campaign or political party committee if it is “made in cooperation, consultation or 
	67 
	concert with, or at the request or suggestion of” the campaign or party.
	68 

	As explained below, Twitter’s content moderation and policy enforcement decisions are subject to the media exemption and therefore do not constitute an “expenditure” within the meaning of FECA. Moreover, it is doubtful that any actual expenditure could be associated with Twitter’s nearly automatic enforcement of its policies. Regardless, there was no coordination. 
	Mr. McDonald claims that Twitter’s “activities” were coordinated with the Biden campaign because “Twitter’s Washington-based director of public policy . . . recently joined the Biden team” Mr. McDonald describes this as establishing a “revolving door between the Biden campaign and the company.”The complaint, however, offers no evidence of any actual communications, relationships, or coordination between members of the campaign and employees at Twitter regarding any of the company’s specific policy enforceme
	and Twitter’s Senior Communications Manager once worked for Kamala Harris.
	69 
	70 

	The involvement of a former campaign employee in an expenditure for the benefit of the candidate they previously worked for can satisfy the conduct prong of the coordination test.Here, however, there is no allegation that an employee of the Biden presidential campaign was later employed by Twitter, let alone involved in any alleged expenditure (and of course, no expenditure exists). Mr. McDonald, instead, raises the departure of a Twitter executive from the company to the Biden Transition. A personnel chang
	71 

	It is also worth noting that the other employee mentioned is a current Twitter employee who worked for Vice President Kamala Harris over six years ago when she was California’s 
	Furthermore, that employee has previously submitted a declaration to the Commission stating that he did not coordinate with the Biden-Harris presidential campaign and is aware of no basis for a coordination allegation. 
	67 Id. 
	Id. § 109.20(a). 
	68 

	Complaint at 3, MUR 7868. 
	69 

	Id. 
	70 

	11 C.F.R. § 109.21(d)(5). 
	71 

	See Nicholas Pacilio, LinkedIn, . 
	72 
	/
	https://www.linkedin.com/in/nicholas-pacilio-24b74130
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	Similarly irrelevant to the question of coordination are the personal campaign contributions of Twitter CEO Jack Dorsey and other senior executives or employees, despite Mr. There is no Commission precedent for taking into account the personal political contributions or affiliations of a respondent’s executives or employees, nor should there ever be. It would clearly violate the First Amendment for such factors to be considered in connection with any agency action. Accordingly, there was no coordination bet
	McDonald’s implication to the contrary.
	73 

	D. Twitter’s Content Moderation Decisions Are Subject to the Media Exemption. 
	-

	Twitter is a “media entity,” as defined under the Commission’s media exemption, carrying news and commentary. For this reason too, its decisions regarding moderation of the news and commentary posted on its website do not constitute contributions or expenditures subject to regulation by the Commission. Deciding what content to include or exclude from a media platform, including under applicable content policies, is a core function associated with any media entity, whether a newspaper, television station, or
	in his complaint.
	74 

	E. Twitter’s Content Moderation Decisions Are Protected under Section 230, and Requiring Twitter to Host Materials on Its Platform Would Violate the First Amendment. 
	Section 230 of the Communications Decency Act provides a broad grant of immunity for “interactive computer services” such as First, Section 230 provides that no interactive computer service “shall be treated as the publisher or speaker of any information” provided by a Second, Section 230 provides that no “interactive computer service shall be held liable” on the basis of any In short, Section 230 bars legal action “seeking to hold a service provider liable for its exercise of a publisher’s traditional edit
	Twitter.
	75 
	third party.
	76 
	action restricting access to material provided by a third party.
	77 
	postpone or alter content” created by third parties.
	78 

	Complaint at 3, MUR 7868. 
	73 

	Id. at 2. 
	74 

	Twitter is unquestionably an interactive computer service, as it “provides . . . computer access by multiple users to a computer server.” 47 U.S.C. § 230(f)(2); see also Klayman v. Zuckerberg, 753 F.3d 1354, 1358 (D.C. Cir. 2014). 
	75 

	47 U.S.C. § 230(c)(1). 
	76 

	Id. § 230(c)(2)(A). 
	77 

	Barrett v. Rosenthal, 40 Cal.4th 33, 43 (2006) (quoting Zeran v. Am. Online, Inc., 129 F.3d 327, 331 (4th Cir. 1997)). 
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	down to deciding whether to exclude material that third parties seek to post online is perforce immune under section 230,”decisions by Twitter, such as to exclude the N.Y. Post articles or other content, to place warnings in front of Tweets, or to suspend user accounts, from its platform are absolutely immune from civil liability, including federal civil enforcement. 
	79 

	Additionally, the First Amendment right to free speech extends to a right against Just as a newspaper cannot be compelled to host editorials by political candidates,the First Amendment protects the right of social networks to decide what content to host.Finding reason to believe that Twitter violated the Act by moderating the content and users on its site would essentially require Twitter to host that content. Nor can Twitter be prohibited from labeling Tweets that it has identified as containing false and 
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	*** 
	For the reasons stated above, we respectfully request that the Commission dismiss the Complaint. 
	Respectfully submitted, 
	Robert K. Kelner Elizabeth Upton COVINGTON & BURLING LLP One CityCenter 850 Tenth Street, NW Washington, DC 20001 (202) 662-6000 
	Counsel for Twitter, Inc. 
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	See Miami Herald Publ’g Co. v. Tornillo, 418 U.S. 241, 258 (1974). 
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	1 response to Trump’s tweets regarding alleged voter fraud and the election results, i.e., labeling 2 these tweets as disputed, appear to reflect bona fide commercial considerations rather than an 3 effort to influence a federal election. It appears that both of these actions were in accordance 4 with Twitter’s pre-existing content policies, and that Twitter enacted these policies for 5 commercial reasons ultimately relating to the protection of its brand and its ability to attract 6 advertisers — i.e., it’
	56

	10 suggest that Twitter coordinated any of its activities with the Biden Committee. 
	11 1. 12 Twitter acknowledges that, following the October 2020 publication of the New York Post 13 articles at issue, Twitter blocked users from sharing links to the articles. But Twitter states that 14 this was because its Site Integrity Team assessed that the New York Post articles likely contained 15 hacked and personal information, the sharing of which violated both Twitter’s Distribution of 16 Hacked Materials and Private Information Policies.  Twitter points out that although sharing 
	Blocking Sharing of the New York Post Articles 

	17 links to the articles was blocked, users were still permitted to otherwise discuss the content of the 18 New York Post articles because doing so did not directly involve spreading any hacked or 19 personal Based on the information available to Twitter at the time, these actions 
	information.
	57 

	MUR 7821 Twitter Resp. at 2-3; see also MUR 7827 Twitter Resp. at 1 (“Twitter blocked potentially hacked content that contained private information such as email addresses, phone numbers, and personal photographs for bona fide commercial reasons and to enforce preexisting Rules and policies intended to protect the safety, integrity, and commercial viability of its social media platform.”). 
	56 

	MUR 7821 Twitter Resp. at 2-7; Roth Decl. at 3; MUR 7827 Twitter Resp. at 1-3; MUR 7868 Twitter Resp. at 11-12; Twitter Hacked Materials Policy; Twitter Private Information Policy. 
	57 
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	1 appear to reflect Twitter’s stated commercial purpose of removing misinformation and other 2   Federal law 3 enforcement agencies apparently communicated to Twitter that they expected hack-and-leak 4 operations by state actors might occur in the period shortly before the 2020 presidential election 5   Moreover, 6 These 7 circumstances appear to reflect a commercial, not electoral, basis for Twitter to have blocked 8 users from sharing this information on its platform. 9 Two of the Complaints argue that th
	abusive content from its platform, not a purpose of influencing an election.
	58
	and warned that such a hack-and-leak operation might involve Hunter Biden.
	59
	images of the materials plainly show unredacted email addresses and phone numbers.
	60 

	10   It remains unclear 11 whether the materials were hacked under the meaning of Twitter’s policy, but what is relevant 12 here is that Twitter’s contemporaneous assessment that these materials were hacked, based on 13 warnings from federal intelligence agencies, was done in accordance with its existing content 14 In any event, because the materials 15 contained personal information, which was apparent on their face, Twitter could have separately 
	were not in violation of Twitter’s Distribution of Hacked Materials policy.
	61
	policies, which were adopted for commercial reasons.
	62 

	Twitter has identified that “a decrease in the perceived quality, usefulness, trustworthiness or relevance of the content generated by people on Twitter or content partners” may have a “potentially negative” effect on its business. See supra note 9 and accompanying text. 
	58 

	Roth Decl. ¶¶ 10-11. 
	59 

	New York Post articles, supra note 16. 
	60 

	MUR 7821 Compl. at 3; MUR 7827 Compl. at 3-4. 
	61 

	Roth Decl. ¶¶ 10-11 (“I have had regular meetings with the Office of the Director of National Intelligence, the Department of Homeland Security, the FBI, and industry peers regarding election security. . . . During these weekly meetings, the federal law enforcement agencies communicated that they expected ‘hack-and-leak’ operations by state actors might occur in the period shortly before the 2020 presidential election . . . [and] that there were rumors that a hack-and-leak operation would involve Hunter Bid
	62 

	MUR 7821, 7827, 7868 (Twitter, Inc., et al.) First General Counsel’s Report Page 16 of 24 
	1 blocked users from sharing the materials, given the apparent violation of Twitter’s Private 2 Information 3 Two of the Complaints allege that, even if Twitter did follow its policies, Twitter has 4 been inconsistent in the enforcement of its policies, reflecting an ideological bias.  However, 5 the Complaints do not provide convincing information to support their claim.  Their main 6 argument is to present a contrast between Twitter’s treatment of the New York Post articles and 7 its treatment of a New Yo
	Policy.
	63 
	64

	10   Accordingly, it does not appear there was a 11 basis for Twitter to have identified a violation of its rules that would have justified blocking 12 users from sharing the New York Times articles. In short, the allegedly differing treatment 13 identified by the MUR 7821 and 7827 Complaints does not show that Twitter’s actions were 14 inconsistent. 
	not contain any hacked or private information.
	65

	Twitter Private Information Policy (“Under this policy, you can’t share the following types of private information, without the permission of the person who it belongs to: . . . contact information, including non-public personal phone numbers or email addresses . . . .”). 
	63 

	MUR 7821 Compl. at 3-4; MUR 7827 Compl. at 5-6. 
	64 

	MUR 7821 Twitter Resp. at 10 n.51; MUR 7827 Twitter Resp. at 3; see Twitter Hacked Materials Policy (“[T]his policy only addresses instances in which the materials themselves are being distributed — not discussions of or reporting about hacking which refer to but do not embed or link to the materials themselves. Tweets referring to a hack or discussing hacked materials would not be considered a violation of this policy unless materials associated with the hack are directly distributed in the text of a Tweet
	65 
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	1 In sum, Twitter has credibly explained that its actions to block uses from sharing links to 2 the New York Post articles were undertaken for commercial reasons and thus did not constitute a 3 contribution within the meaning of the Act. 
	4 2. 5 Leading up to and following the 2020 election, Twitter placed labels on certain of 6 Trump’s tweets concerning alleged voter fraud (informing readers that his claims of voters fraud 7 were disputed) and tweets in which Trump claimed that he had won the election (informing 8   The MUR 7868 9 Complaint alleges that these labels constituted “an in-kind contribution, and [were] equivalent to 
	Labeling Trump’s Tweets 
	readers that the Associated Press had called the race for Joe Biden).
	66

	10 offering free advertising [to] the Biden campaign.”11 Although the available information suggests that Twitter may have met the payment 12 prong of the coordinated communications test by expending corporate resources to add the labels 13 to Trump’s tweets, neither the “content” or the “conduct” prongs appear to be satisfied. 14 First, the content standards in the regulation all require a communication to be either an 15 “electioneering communication” or a “public communication,” neither of which appears 
	67 
	to Twitter’s activities.
	68 
	requirements regarding the audience, depending on the office.
	69 

	MUR 7868 Compl. at 2. 
	66 

	Id. 
	67 

	See 11 C.F.R. § 109.21(c) (content standards). 
	68 

	52 U.S.C. § 30104(f)(3) (definition of electioneering communication); 11 C.F.R. § 100.29 (same). 
	69 
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	1 therefore does not legally qualify as an electioneering communication.  Alternatively, a public 2 communication is “a communication by means of any broadcast, cable, or satellite 3 communication, newspaper, magazine, outdoor advertising facility, mass mailing, or telephone 4 bank to the general public, or any other form of general public political advertising.”The 5 Commission’s implementing regulation provides that public communications “shall not include 6 communications over the Internet, except for co
	70 
	71 

	10 Second, each of the conduct standards requires some interaction with the allegedly 11 coordinating candidate or campaign regarding the communication, such as a request or 12 suggestion, substantial discussions, or use of a common vendor, but there is no indication of any 13 The MUR 7868 Complaint does 14 not allege, and there is no other information to suggest, that Twitter added the labels to Trump’s 15 tweets in coordination with the Biden Committee. Moreover, it appears that Twitter’s actions 16   Pri
	such interaction between Twitter and the Biden Committee.
	72 
	can be explained by its Civic Integrity Policy.
	73
	either state election officials or two or more national news outlets.
	74 

	52 U.S.C. § 30101(22) (definition of public communication); 11 C.F.R. § 100.26 (same). 11 C.F.R. § 100.26. See id. § 109.21(d) (content standards); see also id. 109.21(e) (stating that an agreement or formal 
	70 
	71 
	72 

	collaboration “is not required for a communication to be a coordinated communication”). MUR 7868 Twitter Resp. at 4. Gadde & Beykpour, supra note 14. 
	73 
	74 
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	1 neither state election authorities nor two or more authoritative national news outlets had called 2 Further, Twitter’s Civic Integrity Policy forbade “disputed claims that 3 could undermine faith in the process itself, such as unverified information about election rigging, 4 ballot tampering, vote tallying, or certification of election results; and misleading claims about 5 the results or outcome of a civic process which calls for or could lead to interference with the 6 implementation of the results of t
	the race in his favor.
	75 
	76

	10 Trump’s tweets satisfy the definition of coordinated expenditure — the analysis here focuses on 
	11 any payments by Twitter that were “not made for communications.”  To the extent that Twitter 
	77

	12 incurred any costs unrelated to communications, there is still nothing to suggest that Twitter 
	13 made the payments “in cooperation, consultation or concert with, or at the request or suggestion 
	14 of” any candidate, for the reasons stated above with respect to the conduct prong of the 
	15 coordinated communication test.  Again, there is no information from which to infer that 
	78

	16 Twitter had such contact with the Biden Committee.  Accordingly, there is no basis to infer that 
	17 
	any payments by Twitter were coordinated expenditures.
	79 

	See Gadde & Beykpour, supra note 14; MUR 7868 Twitter Resp. at 12-13. [information about Twitter enforcing against Democrats who did the same thing, called their race early]. 
	75 

	Twitter Civic Integrity Policy. 
	76 

	Coordinated and Independent Expenditures, 68 Fed. Reg. at 425; see Advisory Opinion 2011-14 at 4 (Utah Bankers Ass’n). 
	77 

	52 U.S.C. § 30116(a)(7)(B)(i); 11 C.F.R. § 109.20(a). 
	78 

	An in-kind contribution may also come in the form of a “good or service,” see 11 C.F.R. § 100.52(d), but we do not provide a separate analysis under this theory. The available information does not suggest any direct or indirect contact between Twitter and the Biden Committee about the labeling of Trump’s tweets, such that Twitter might have provided anything of value to the Biden Committee. 
	79 
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	1 
	1 
	In conclusion, there is no information to suggest that Twitter and the Biden Committee 

	2 
	2 
	coordinated Twitter’s labeling of Trump’s tweets concerning alleged voter fraud and claims that 

	3 
	3 
	he had won the 2020 election.  Moreover, Twitter has presented information to suggest that its 

	4 
	4 
	actions were undertaken to advance its commercial interest and not made for the purpose of 

	5 
	5 
	influencing a federal election.  Therefore, it does not appear that Twitter’s labeling of Trump’s 

	6 
	6 
	tweets resulted in an in-kind contribution from Twitter to the Trump campaign. 

	7 
	7 
	3. Alleged Shadow Banning, Suppression of the Bobulinski Interview, and 

	8 
	8 
	Limiting of Coverage of Lawsuits Regarding Election Fraud 

	9 
	9 
	With respect to Twitter’s other alleged activities, including “shadow banning” prominent 

	10 
	10 
	Republican Twitter users, suppressing Tucker Carlson’s interview of Tony Bobulinski, and 

	11 
	11 
	suppressing coverage of election fraud lawsuits, Twitter has credibly denied that the alleged 

	12 
	12 
	activity occurred, or explained that the events alleged were the result of inadvertent technological 

	13 
	13 
	errors rather than intentional determinations.81 

	14 
	14 
	First, the MUR 7868 Complaint claims that Twitter took actions to limit the “reach and 

	15 
	15 
	visibility” of conservative voices on its platform.82  But the very news article cited by the 

	16 
	16 
	Complaint does not support the Complaint’s conclusion that suppression occurred:  The article 

	17 
	17 
	instead describes an error regarding Twitter’s search feature that was “not limited to a certain 

	18 
	18 
	political affiliation” and which was quickly remedied after it was identified.83 


	Figure
	81 
	81 
	81 
	See Part II.C, supra. 

	82 
	82 
	MUR 7868 Compl. at 2. 

	83 
	83 
	Thompson, supra note 29 (“UPDATE: July 26, 10:00 AM: Twitter appears to have adjusted its platform 


	overnight to no longer limit the visibility of some prominent Republicans in its search results.” (emphasis in original)). 
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	1 Second, the MUR 7868 Complaint provides statistics about the popularity of a video 2 showing a Tucker Carlson interview and claims that it should have “trended” on Twitter but did 3 not, arguing that Twitter must have “suppressed” the interview to prevent it from doing so.4 However, the Complaint does not provide any specific allegations as to how Twitter may have 5 6 Twitter denies that it took any action to manipulate whether the interview would trend, but it also 7 does not explain why the apparently p
	84 
	suppressed the interview, or why it would have allowed it to be shared but not allow it to trend.
	85 
	million times.
	86 

	10 have made it trend in the way that was apparently expected without any supporting information 11 or statistics. 12 Third, the MUR 7868 Complaint claims that Twitter suppressed coverage of lawsuits 13 As an initial matter, this activity post-dated the election, and 14 thus it is unclear whether Twitter could have been acting to influence votes that had already been 15 cast (though the results of the election had not been definitively called at the time). In any event, 16 the Complaint again cites to infor
	filed regarding the 2020 election.
	87 
	resolved.
	88

	MUR 7868 Compl. at 2 & n.2. See id. at 2. MUR 7868 Twitter Resp. at 8-9. MUR 7868 Compl. at 2. Garber, supra note 39 (quoting Twitter spokesperson as stating, “The URL referenced was mistakenly 
	84 
	85 
	86 
	87 
	88 

	marked under our unsafe links policy—this action has now been reversed”). 
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	1 of election lawsuits other than this apparently isolated and inadvertent instance.  The MUR 7868 2 Complaint presents no information contradicting Twitter’s explanations, and cites only to press 3 articles, many of which in fact support Twitter’s claims that the alleged activity was done in 4 
	error and quickly remedied.
	89 

	5 4. 
	Alleged Coordination 

	6 Finally, there is no basis to reasonably conclude that Twitter coordinated any of its 7 actions with Biden or his campaign — i.e., that Twitter undertook these actions “in cooperation, 8 consultation or concert with, or at the request or suggestion of”
	 Biden or the Biden Committee.
	90 

	9 The Complaint relies upon the fact that a former Twitter employee was hired by the Biden 10   Without more, this fact does not plausibly suggest 11 that, during the election, prior to this individual’s hiring by the transition team, Twitter 12 coordinated its response to the New York Post articles or labeling of Trump’s tweets with Biden 13 or the Biden Committee.  Both Twitter and the Biden Committee expressly deny that Twitter’s 14 policy enforcement determinations were ever discussed with or influenced
	transition team following the 2020 election.
	91
	Committee.
	92 
	93 

	See, e.g., id.; Thompson, supra note 29. 11 C.F.R. § 109.20 (definition of coordinated expenditure). MUR 7868 Compl. at 2. MUR 7868 Twitter Resp. at 13-14; MUR 7868 Biden Committee Resp. at 4. Culbertson Decl. at ¶ 9. 
	89 
	90 
	91 
	92 
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	1 As discussed above, the information before the Commission indicates that Twitter’s 2 actions in response to the New York Post articles (blocking apparently hacked and personal 3 information) were undertaken for commercial reasons and not for the purpose of influencing an 4 election.  Consequently, because Twitter’s actions reflect a commercial, rather than electoral, 5 purpose, they were not contributions. Further, the information available indicates that Twitter’s 6 actions regarding Trump’s tweets (labe
	10   Finally, not only does the available information indicate that Twitter acted with a 11 bona fide commercial purpose and not an electoral one, but there is also no information 12 indicating that Twitter coordinated its activities with the Biden Committee. 13 Therefore, we recommend the Commission find no reason to believe that Twitter made 14 prohibited in-kind corporate contributions in violation of 52 U.S.C. § 30118(a) and 11 C.F.R. 15 §§ 109.21, 114.2(b); find no reason to believe that Biden for Pres
	unsupported.
	94

	21 1. Find no reason to believe that Twitter, Inc., violated 52 U.S.C. § 30118(a) and 22 11 C.F.R. §§ 109.21, 114.2(b) by making corporate in-kind contributions; 
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	94 

	MUR 7821, 7827, 7868 (Twitter, Inc., et al.) First General Counsel’s Report Page 24 of 24 
	1 
	1 
	1 
	2. Find no reason to believe that Jack Dorsey and Brandon Borrman violated 2 52 U.S.C. § 30118(a) and 11 C.F.R. § 114.2(b) by consenting to corporate 3 contributions; 

	4 
	4 
	4 
	3. Find no reason to believe that Biden for President and Andrea Wise in her official 

	capacity as treasurer violated 52 U.S.C. §§ 30104(b)(3)(A), 30118(a) and 11 6 C.F.R. §§ 104.3(a), 114.2 by receiving and failing to report corporate in-kind 7 contributions; 

	8 
	8 
	4. Approve the attached Factual and Legal Analysis; 

	9 
	9 
	5. Approve the appropriate letters; and 


	6. Close the file. 11 12 Lisa J. Stevenson 13 Acting General Counsel 14 
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	July 8, 2021
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	Attorney 
	____________________________ Charles Kitcher Acting Associate General Counsel    for Enforcement ____________________________ Claudio J. Pavia 
	____________________________ Justine A. di Giovanni 
	31 32 33 
	BEFORE THE FEDERAL ELECTION COMMISSION 
	In the Matter of 
	In the Matter of 
	In the Matter of 
	) 

	TR
	) 
	MURs 7821, 7827 and 7868 

	Twitter, Inc.; Jack Dorsey; Brandon 
	Twitter, Inc.; Jack Dorsey; Brandon 
	) 

	Borrman; Biden for President and 
	Borrman; Biden for President and 
	) 

	Andrea Wise in her official capacity as 
	Andrea Wise in her official capacity as 
	) 

	treasurer 
	treasurer 


	CERTIFICATION 
	CERTIFICATION 

	I, Laura E. Sinram, recording secretary of the Federal Election Commission executive session, do hereby certify that on August 10, 2021, the Commission took the following actions in the above-captioned matter:  
	1. Decided by a vote of 6-0 to: 
	a. 
	a. 
	a. 
	Find no reason to believe that Twitter, Inc., violated 52 U.S.C.      § 30118(a) and 11 C.F.R. §§ 109.21, 114.2(b) by making corporate in-kind contributions. 

	b. 
	b. 
	Find no reason to believe that Jack Dorsey and Brandon Borrman violated 52 U.S.C. § 30118(a) and 11 C.F.R. § 114.2(b) by consenting to corporate contributions. 

	c. 
	c. 
	Find no reason to believe that Biden for President and Andrea Wise in her official capacity as treasurer violated 52 U.S.C.        §§ 30104(b)(3)(A), 30118(a) and 11 C.F.R. §§ 104.3(a), 114.2 by receiving and failing to report corporate in-kind contributions. 

	d. 
	d. 
	Approve the appropriate letters. 


	Commissioners Broussard, Cooksey, Dickerson, Trainor, Walther, and Weintraub voted affirmatively for the decision. 
	Federal Election Commission Page 2 Certification for MURs 7821, 7827, and 7868 August 10, 2021 
	2. Decided by a vote of 5-1 to: 
	a. 
	a. 
	a. 
	Approve the Factual and Legal Analysis, as recommended in the First General Counsel’s Report dated July 8, 2021, as last circulated by Vice Chair Dickerson’s Office on August 9, 2021 at 5:11 p.m. 

	b. 
	b. 
	Close the file. 


	Commissioners Broussard, Dickerson, Trainor, Walther, and Weintraub voted affirmatively for the decision.  Commissioner Cooksey dissented. 
	August 13, 2021 Date 
	Attest: 
	Digitally signed by
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	FEDERAL ELECTION COMMISSION 
	FEDERAL ELECTION COMMISSION 
	Washington, DC 20463 
	VIA CERTIFIED MAIL; RETURN RECEIPT REQUESTED August 16, 2021 Tony McDonald 1501 Leander Drive, Building B, Suite 2 Leander, TX 78641 
	tony@tonymcdonald.com 

	RE: MUR 7868 
	Dear Mr. McDonald: 
	On August 10, 2021, the Federal Election Commission reviewed the allegations in your complaint dated January 12, 2021, and on the basis ofthe information provided in your complaint and information provided by the respondents, found no reason to believe that Twitter, Inc., violated 52 U.S.C. § 30118(a) and 11 C.F.R. §§ 109.21, 114.2(b) by making corporate inkind contributions; and no reason to believe that Biden for President and Andrea Wise in her official capacity as treasurer violated 52 U.S.C. §§ 30104(
	Documents related to the case will be placed on the public record within 30 days. See Disclosure ofCertain Documents in Enforcement and Other Matters, 81 Fed. Reg. 50,702 (Aug. 2, 2016). The Factual and Legal Analysis, which more fully explains the Commission's findings, is enclosed for your inf01mation. 
	The Federal Election Campaign Act of 1971, as amended, allows a complainant to seek judicial review ofthe Commission's dismissal of this action. See 52 U.S.C. § 30109(a)(8). 
	Sincerely, 
	Figure
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	FEDERAL ELECTION COMMISSION 
	FEDERAL ELECTION COMMISSION 
	Washington, DC 20463 
	Robert D. Lenhard, Derek Lawlor, and Darcy Slayton August 16, 2021 Covington & Burling LLP 850 Tenth Street, NW Washington, D.C. 20001 
	rlenhru·d@cov.com
	; dlawlor@cov.com; dslayton@cov.com 

	RE: MUR 7868 
	Dear Messrs. Lenhard and Lawlor, and Ms. Slayton: 
	On Januruy 15, 2021, the Federal Election Commission notified your client, Biden for President and Andrea Wise in her official capacity as treasurer, ofa Complaint alleging violations ofcertain sections ofthe Federal Election Campaign Act of 1971, as amended. On August 10, 2021, the Commission, on the basis ofthe information provided in the complaint and information provided by your client, found no reason to believe that Biden for President and Andrea Wise in her official capacity as treasurer violated 52 
	Documents related to the case will be placed on the public record within 30 days. See Disclosure ofCertain Documents in Enforcement and Other Matters, 81 Fed. Reg. 50,702 (Aug. 2, 2016). The Factual and Legal Analysis, which explains the Commission's findings, is enclosed for your information. 
	If you have any questions, please contact Justine A. di Giovanni, the attorney assigned to this matter, at (202) 694-1574 
	or jdigiovanni@fec.gov. 

	Sincerely, 
	~¥
	Claudio J. Pavia Acting Assistant General Counsel 
	Enclosures: Factual and Legal Analysis 

	FEDERAL ELECTION COMMISSION 
	FEDERAL ELECTION COMMISSION 
	Washington, DC 20463 
	Robert K. Kelner and Elizabeth Upton Covington & Burling LLP 850 Tenth Street, NW Washington, D.C. 20001 rkelner@cov.com; eupton@cov.com 
	Robert K. Kelner and Elizabeth Upton Covington & Burling LLP 850 Tenth Street, NW Washington, D.C. 20001 rkelner@cov.com; eupton@cov.com 
	Robert K. Kelner and Elizabeth Upton Covington & Burling LLP 850 Tenth Street, NW Washington, D.C. 20001 rkelner@cov.com; eupton@cov.com 
	August 16, 2021 

	TR
	RE: 
	MURs 7821, 7827, 7868 

	Dear Mr. Kelner and Ms. Upton: 
	Dear Mr. Kelner and Ms. Upton: 


	On October 22, 2020, October 23, 2020, and January 15, 2021, the Federal Election Commission notified your clients, Twitter, Inc., Jack Dorsey, and Brandon Bonman, ofthree Complaints alleging violations ofcertain sections ofthe Federal Election Campaign Act of 1971, as amended. On August 10, 2021, the Commission, on the basis ofthe inf01mation provided in the complaint and inf01mation provided by your clients, found no reason to believe that Twitter, Inc., violated 52 U.S.C. § 30118(a) and 11 C.F.R. §§ 109.
	Documents related to the case will be placed on the public record within 30 days. See Disclosure ofCertain Documents in Enforcement and Other Matters, 81 Fed. Reg. 50,702 (Aug. 2, 2016). The Factual and Legal Analysis, which explains the Commission's findings, is enclosed for your information. 
	If you have any questions, please contact Justine A. di Giovanni, the attorney assigned to this matter, at (202) 694-1574 
	or jdigiovanni@fec.gov. 

	Sincerely, 
	~p
	Claudio J. Pavia Acting Assistant General Counsel 
	Enclosures: Factual and Legal Analysis 
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	4 5 Respondents: Twitter, Inc. 6 Jack Dorsey 7 Brandon Borrman 8  Biden for President and Andrea Wise  9     in her official capacity as treasurer
	1 

	10 11 I. INTRODUCTION 
	MURs: 7821, 7827, & 7868 
	12 These matters were generated by Complaints filed with the Federal Election Commission 13 alleging that, by suppressing negative information regarding 2020 presidential candidate Joseph 14 R. Biden, Twitter, Inc. (“Twitter”), made a prohibited corporate in-kind contribution to Biden 15 and his authorized committee, Biden for President and Andrea Wise in her official capacity as 16 treasurer (the “Biden Committee”), in violation of the Federal Election Campaign Act of 1971, 17 as amended (the “Act”).  Spec
	-

	MURs 7821, 7827 & 7868 (Twitter, Inc., et al.) Factual and Legal Analysis Page 2 of 22 
	an individual who worked for Twitter later joining the Biden team, the Biden Committee coordinated with Twitter and therefore knowingly accepted the prohibited corporate contributions. 
	Respondents deny the allegations.  Twitter states that it (1) blocked users from sharing links to and posting certain information from the New York Post articles relating to hacked and personal information and (2) labeled Trump’s tweets regarding election fraud and election results. It argues that it did not make a contribution because these actions were undertaken for bona fide commercial reasons and not for the purpose of influencing a federal election.  Twitter denies the remaining allegations that it li
	As discussed below, Twitter has credibly explained that it acted with a commercial motivation in response to the New York Post articles rather than with an electoral purpose.  With respect to its actions concerning Trump’s tweets, there is no evidence that Twitter coordinated its actions with the Biden Committee, and as such, the actions did not constitute contributions.  Finally, the remaining allegations that Twitter limited the visibility of Republican users, suppressed distribution of an interview, and 
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	1 contributions; and finds no reason to believe that the Biden Committee knowingly accepted or 2 received and failed to report such contributions in violation of 52 U.S.C. §§ 30104(b)(3)(A), 3 30118(a) and 11 C.F.R. §§ 104.3(a), 114.2(d). 4 I. FACTUAL BACKGROUND  5 Twitter is a social media platform and public Delaware corporation; it states that it 6 derives the majority of its revenue from advertising. The platform allows users to publish 7 tweets, which are 280-character-or-less posts, which may include 
	2
	3 
	4

	10 committee, and Andrea Wise is its treasurer.  The Complaints allege that Twitter, by 11 suppressing negative information regarding Biden and taking certain actions directed against 12 Trump and his supporters, all of which are detailed below, did so “for the clear purpose of 13 supporting the Biden campaign.”
	5
	6 

	Resp. at 2 (Dec. 21, 2020), MUR 7821 [hereinafter MUR 7821 Twitter Resp.]. 
	2 

	See generally TWITTER,  (last visited June 2, 2021); About, TWITTER, (last visited June 2, 2021) (“Twitter is an open service that’s home to a world of diverse people, perspectives, ideas, and information.”). 
	3 
	https://twitter.com
	https://twitter.com

	. 
	https://about
	twitter.com/en/who-we-are/our-company 


	Compl. at 1 (Oct. 21, 2020), MUR 7827 [hereinafter MUR 7827 Compl.]; MUR 7821 Twitter Resp. at 2; About, TWITTER,  (last visited June 2, 2021).  Borrman and Dorsey submitted a joint Response with Twitter in MUR 7827.  Resp. (Dec. 21, 2020), MUR 7827 [hereinafter MUR 7827 Twitter Resp.]. 
	4 
	https://about.twitter.com/en/who-we-are/our-company
	https://about.twitter.com/en/who-we-are/our-company


	Biden for President, Statement of Organization (Jan. 12, 2021), . 
	5 
	9398457224/202101129398457224.pdf
	https://docquery fec.gov/pdf/224/20210112 


	Compl. at 1 (Oct. 16, 2020), MUR 7821 [hereinafter MUR 7821 Compl.]; accord MUR 7827 Compl. at 2; Compl. at 1 (Jan. 12, 2021), MUR 7868 [hereinafter MUR 7868 Compl.]. 
	6 

	MURs 7821, 7827 & 7868 (Twitter, Inc., et al.) Factual and Legal Analysis Page 4 of 22 
	Jack Dorsey and Brandon Borrman are Respondents only in MUR 7827; Biden for President and Andrea Wise in her official capacity as treasurer are Respondents only in MUR 7868. 
	Jack Dorsey and Brandon Borrman are Respondents only in MUR 7827; Biden for President and Andrea Wise in her official capacity as treasurer are Respondents only in MUR 7868. 
	1 


	1 A. Twitter’s Content Policies 
	1 A. Twitter’s Content Policies 
	2 Twitter asserts that it has enacted a number of content policies, which are enforced by its 
	3 Site Integrity Team, part of Twitter’s larger Trust & Safety Team.  Twitter states that, “as a core 
	7

	4 commercial objective,” it enacted these policies as part of its efforts to concentrate on the 
	5 “‘reduction of abuse, harassment, spam, manipulation and malicious automation on the 
	6 platform.’”  In its public securities filings, Twitter has identified that “a decrease in the 
	8

	7 perceived quality, usefulness, trustworthiness or relevance of the content generated by people on 
	8 Twitter or content partners” may have a “potentially negative” effect on its business.
	9 

	9 As relevant here, Twitter’s policies include the following: 
	10  Distribution of Hacked Materials Policy. Prohibits users from 11 distributing hacked materials, including by posting hacked content directly 12 or by linking to hacked content hosted on other websites, but provides that 13 users “can discuss a hack that has taken place.”
	10 

	14  Private Information Policy. Prohibits Twitter users from sharing certain 15 information about others without permission, including contact 
	MUR 7821 Twitter Resp. at 3; id., Ex. A (Decl. of Yoel Roth, Head of Site Integrity, Twitter) [hereinafter Roth Decl.]; Twitter Resp. at 4 (Mar. 5, 2021), MUR 7868 [hereinafter MUR 7868 Twitter Resp.].  Twitter’s Terms of Service specify that Twitter has the authority to “remove or refuse to distribute any Content, . . . limit distribution or visibility of any Content, . . . suspend or terminate users, and reclaim usernames.”  Twitter Terms of Service, TWITTER (June 18, 2020), ; MUR 7821 Twitter Resp. at 2.
	7 
	https://twitter.com/en/tos
	https://twitter.com/en/tos


	MUR 7821 Twitter Resp. at 3 (quoting TWITTER, INC., 2020 OCTOBER QUARTERLY REPORT at 46 (Oct. 30, 2020)). 
	8 

	TWITTER, INC., 2020 OCTOBER QUARTERLY REPORT at 46 (Oct. 30, 2020), ; see also TWITTER, INC., 2020 JULY QUARTERLY REPORT at 46 (July 31, 2020), , MUR 7821 Twitter Resp. at 2. 
	9 
	front net/CIK-0001418091/cb1d93d5-13d2-4d03-96b4-c90efe5ac5fc.pdf
	https://d18rn0p25nwr6d.cloud 

	6314-4604-92ee-98dfb080ac5b.pdf
	https://d18rn0p25nwr6d.cloudfront.net/CIK-0001418091/51caa042
	-


	TWITTER, DISTRIBUTION OF HACKED MATERIALS POLICY (Mar. 2019) [hereinafter Twitter Hacked ]. Twitter has subsequently revised its policy to limit blocking hacked materials shared directly by the hacker; with respect to hacked materials shared by others, it may append labels providing context regarding the source of the material.  See TWITTER, DISTRIBUTION OF HACKED MATERIALS POLICY (Oct. 2020),  (“As such, we don’t permit the use of our services to directly distribute content obtained through hacking by the 
	10 
	Materials Policy], https://help.twitter.com/en/rules-and-policies/hacked-materials [
	/ 
	https://web.archive.org/web
	20200930214928/https:/help.twitter.com/en/rules-and-policies/hacked-materials

	https://help.twitter.com/en/rules-and-policies/hacked-materials
	https://help.twitter.com/en/rules-and-policies/hacked-materials
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	1 information; physical location; identity documents; financial account 
	2 information; and medical 
	records.
	11 

	3  Civic Integrity Policy. Prohibits users from using Twitter to 4 “manipulat[e] or interfere[e] in elections or other civic processes.”5 Twitter enforces this policy by labeling or removing information deemed 6 false or misleading and “intended to undermine public confidence in an 7 election.”  Prior to the 2020 election, Twitter publicly announced that 8 candidates would not be permitted to “claim an election win before it is 9 authoritatively called” by either one of a list of state election officials o
	12 
	13

	10 two or more national news   Twitter states that it enacted the Civil 
	outlets.
	14

	11 Integrity Policy to protect “the integrity of the election conversation.”
	15 

	12 B. Twitter’s Response to the October 2020 New York Post Articles 
	13 On October 14 and 15, 2020, the New York Post published three articles relating to 
	14  The emails 
	emails purportedly obtained from a laptop belonging to Joe Biden’s son, Hunter.
	16

	15 allegedly suggested that Hunter Biden used his relationship with his father to further his business 
	TWITTER, PRIVATE INFORMATION POLICY (Mar. 2019) [hereinafter Twitter Private Information Policy], . 
	11 
	https://help.twitter.com/en/rules-and-policies/personal-information
	https://help.twitter.com/en/rules-and-policies/personal-information


	TWITTER, CIVIC INTEGRITY POLICY [].  Twitter has sense amended its policy. TWITTER, CIVIC INTEGRITY POLICY (Jan. 2021), . References to the policy throughout this report are to the prior version dated October 2020.  The relevant portions of the Policy are substantively identical to that currently in effect. 
	12 
	 (Oct. 2020) [hereinafter Twitter Civic Integrity Policy], https://help. 
	twitter.com/en/rules-and-policies/election-integrity-policy
	:// 
	https://web.archive.org/web/20201101021029/https
	help.twitter.com/en/rules-and-policies/election-integrity-policy

	https://help.twitter.com/en/rules-and-policies/election-integrity-policy
	https://help.twitter.com/en/rules-and-policies/election-integrity-policy


	MUR 7868 Twitter Resp. at 4. 
	13 

	Vijaya Gadde & Kayvon Beykpour, Additional Steps We’re Taking Ahead of the 2020 US Election, BLOG.TWITTER (Oct. 9, 2020), . 
	14 
	us/topics/company/2020/2020-election-changes html
	https://blog.twitter.com/en 


	MUR 7868 Twitter Resp. at 4 & n.14; Twitter Safety, Expanding Our Policies to Further Protect the Civic Conversation, BLOG.TWITTER (Sept. 10, 2020), . 
	15 
	us/topics/company/2020/civic-integritypolicy-update html
	https://blog.twitter.com/en 
	-


	Emma-Jo Morris & Gabrielle Fonrouge, Smoking-Gun Email Reveals How Hunter Biden Introduced Ukrainian Businessman to VP Dad, N.Y. POST (Oct. 14, 2020), (cited in Compls., passim); Emma-Jo Morris & Gabrielle Fonrouge, Hunter Biden Emails Show Leveraging Connections with his Father to Boost Burisma Pay, N.Y. POST (Oct. 14, 2020),  (cited in Compls., passim); Emma-Jo Morris & Gabrielle Fonrouge, Emails Reveal How Hunter Biden Tried to Cash In Big on Behalf of Family with Chinese Firm, N.Y. POST (Oct. 15, 2020),
	16 
	hunter-biden-introduced-ukrainian-biz-man-to-dad/ 
	https://nypost.com/2020/10/14/email-reveals-how
	-

	/ 14/hunter-biden-emails-show-leveraging-connections-with-dad-toboost-burisma-pay/
	https://nypost.com/2020/10
	-

	/ 2020/10/15/emails-reveal-how-hunter-biden-tried-to-cash-in-big-with-chinese-firm/ 
	https://nypost.com
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	1 dealings in Ukraine, and other materials included a video appearing to show Hunter Biden 2 engaging in illegal  The New York Post articles republished some of these 3 Twitter states that, on October 14, its Site Integrity Team, part of its Trust & Safety 4 department, reviewed the first of the New York Post articles for compliance with Twitter’s 5 policies and determined that the materials were potentially obtained through hacking and that the 6 materials contained private email addresses and phone   Twit
	activity.
	17
	materials.
	18 
	numbers.
	19

	10 prevent users who had previously shared the articles from sending new tweets until they deleted 11 their previous tweets sharing the   Twitter states that all users were permitted to discuss 12 the content of the New York Post articles so long as they did not link to or share the articles 13 containing the hacked and private  In a declaration submitted with Twitter’s 14 Response, the head of Twitter’s Site Integrity Team attests that Twitter received official 15 warnings throughout 2020 from federal law 
	articles.
	20
	information.
	21
	operation.
	22 

	See MUR 7821 Compl. at 2; MUR 7821 Compl. at 2-3; MUR 7868 Compl. at 1. New York Post articles, supra note 16 MUR 7821 Twitter Resp. at 6; Roth Decl. at 3. MUR 7821 Twitter Resp. at 5-7; Roth Decl. at 3. Twitter states that it does not delete users’ tweets, but 
	17 
	18 
	19 
	20 

	instead restricts them from posting additional content until they delete any tweets in violation of Twitter’s policies.  MUR 7821 Twitter Resp. at 7. 
	MUR 7821 Twitter Resp. at 7. Id. at 5-6; Roth Decl. at 2-3.  The head of Twitter’s Site Integrity Team, Yoel Roth, attests that:  “[F]ederal law enforcement agencies communicated that they expected ‘hack-and-leak operations’ by state actors might occur 
	21 
	22 
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	1 C. Other Alleged Twitter Actions 2 Aside from the main allegation among the three Complaints that Twitter made an in-kind 3 contribution to the Biden campaign through its response to the New York Post articles, the MUR 4 7868 Complaint alleges that Twitter made contributions to the Biden Committee in several other 5 ways. First, the MUR 7868 Complaint points to labels that Twitter placed on certain of Donald 6 Trump’s tweets leading up to and following the 2020 election concerning alleged voter fraud and 
	23

	10 unavailable on the Twitter platform, or of the labels applied to these tweets.  Twitter states that, 11 in addition to Trump, it similarly labeled approximately 300,000 tweets, and 456 tweets also 12 received warning messages,  Twitter asserts that it 13 labeled tweets and issued warning messages to enforce its Civic Integrity  As discussed 14 above, prior to the election, Twitter publicly announced that candidates would not be permitted 
	24
	 including a number of tweets by Trump.
	25
	Policy.
	26

	in the period shortly before the 2020 presidential election . . . .  I also learned in these meetings that there were rumors that a hack-and-leak operation would involve Hunter Biden.”  Roth Decl. at 2-3. 
	MUR 7868 Compl. at 2. 
	23 

	MUR 7868 Twitter Resp. at 5; Vijaya Gadde & Kayvon Beykpour, An Update On Our Work Around the 2020 US Elections, BLOG.TWITTER (Nov. 12, 2020), . 
	24 
	us/topics/company/2020/2020election-update html
	https://blog.twitter.com/en 
	-


	MUR 7868 Compl. at 2. Neither the Complaint nor the Response indicate how many of Trump’s tweets were so labeled. 
	25 

	MUR 7868 Twitter Resp. at 12. 
	26 
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	1 to “claim an election win before it is authoritatively called” by either state election officials or 2 two or more national news 3 Second, the MUR 7868 Complaint alleges that Twitter “filter[ed] out, and limit[ed] the 4 reach and visibility of conservative, [R]epublican, and pro-Trump voices,” a practice known as 5 “shadow banning.” The Complaint points to a news article covering an issue on Twitter’s 6 platform regarding auto-population of the search field, which appeared to exclude prominent 7   Twitter
	outlets.
	27 
	28
	conservative accounts from appearing as suggested results to user searches.
	29
	30

	10 was resolved within a day of media outlets reporting on it.  Twitter argues that the Complaint 11 has failed to present any evidence to support the allegation that it shadow banned Republican 12 13 Third, the MUR 7868 Complaint alleges that Twitter suppressed coverage of an October 14 2020 Tucker Carlson interview of Tony Bobulinski, an alleged former business associate of 
	31
	accounts.
	32 

	Gadde & Beykpour, supra note 14. 
	27 

	MUR 7868 Compl. at 2. 
	28 

	Alex Thompson, Twitter Appears to Have Fixed “Shadow Ban” of Prominent Republicans Like the RNC Chair and Trump Jr.’s Spokesman, VICE NEWS (July 25, 2018),  (cited in MUR 7868 Comp. at 2 n.4) (“Twitter is limiting the visibility of prominent Republicans in search results — a technique known as “shadow banning” — in what it says is a side effect of its attempts to improve the quality of discourse on the platform.”). 
	29 
	. shadow-banning-prominent-republicans-like-the-rnc-chair-and-trump-jrs-spokesman
	https://www
	vice.com/en/article/43paqq/twitter-is
	-


	Vijaya Gadde & Kayvon Beykpour, Setting the Record Straight on Shadow Banning, BLOG.TWITTER (July 26, 2018), ; see also MUR 7868 Twitter Resp. at 8. 
	30 
	us/topics/company/2018/Setting-the-record-straight-on-shadow-banning html
	https://blog.twitter.com/en 


	Thompson, supra note 29 (“UPDATE: July 26, 10:00 AM:  Twitter appears to have adjusted its platform overnight to no longer limit the visibility of some prominent Republicans in its search results.” (emphasis in original)). 
	31 

	MUR 7868 Twitter Resp. at 7-8. 
	32 
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	1 Hunter Biden, who claimed that Joe Biden had been involved in his son’s foreign business 2   According to a news report cited by the Complaint, Twitter users shared the video 3 over 65,000 times and the video collected “more than 115,000 likes.”  However, the interview 4 did not “trend” — i.e.  The Complaint appears to 5 allege that, given the video’s popularity, Twitter must have taken action to prevent it from 6 trending on the   Twitter denies that it in any way “undertook to suppress the 7 Bobulinski 
	ventures.
	33
	34
	, appear on Twitter’s list of most active topics.
	35
	platform.
	36
	support for its contention that it did not suppress the story.
	37 

	10 lawsuits regarding election fraud in the 2020 election, pointing to the fact that, in November 11 2020, Twitter blocked users from linking to a lawsuit filed in Georgia challenging the state’s 12 election results, marking the link as “unsafe.”  Twitter states that this was an error, and that the 13 issue was “quickly resolved upon discovery.”
	38
	39
	40 

	Tucker Carlson (@TuckerCarlson), TWITTER (Oct. 27, 2020, 9:30 PM),  (tweeting video of Bobulinski interview). 
	33 
	/ status/1321263064319217665
	https://twitter.com/TuckerCarlson


	Mili Godio, Tucker Carlson’s Tony Bobulinski Interview Viewed Over 2.5 Million Times on Twitter, as Trump Says Big Tech Is Suppressing the “Biden Corruption” Story, NEWSWEEK (Oct. 28, 2020), 
	34 
	https://www news 
	https://www news 
	week.com/tucker-carlsons-tony-bobulinski-interview-viewed-over-25-million-times-twitter-trump-says-big-1543001 


	(cited in MUR 7868 Compl. at 2 n.2). 
	Id. 
	35 

	MUR 7868 Compl. at 2 & n.2. 
	36 

	MUR 7868 Twitter Resp. at 9. 
	37 

	MUR 7868 Compl. at 2 & n.3. 
	38 

	Id. at 2; MUR 7868 Twitter Resp. at 9; Jonathan Garber, Twitter Claims It Has Reversed Ban of Link to Sidney Powell’s Georgia Election Lawsuit, FOX BUS. (Nov. 26, 2020),  (citied in MUR 7868 Compl. at 2 n.3). 
	39 
	/ twitter-claims-reversed-censorship-of-link-to-attorney-sidney-powells-lawsuit-seeking-to-decertify-overturngeorgia-election-results
	https://www.foxbusiness.com/markets
	-


	MUR 7868 Twitter Resp. at 9; see also Garber, supra note 39 (quoting Twitter spokesperson as stating, “The URL referenced was mistakenly marked under our unsafe links policy — this action has now been reversed”). 
	40 
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	1 Finally, the MUR 7868 Complaint also alleges that Twitter coordinated its activities with 2 the Biden Committee, based on the fact that Twitter’s former director of public policy joined the 3 Biden transition team.  Twitter and the Biden Committee both deny that they ever discussed 4 Twitter’s enforcement of its policies, both generally and with respect to the actions at issue 5 here.  In a sworn declaration, Twitter’s Head of U.S. Public Policy states that neither she nor 6 any Twitter employees of which
	41
	42
	determinations.
	43

	10 the Biden 
	Committee.
	44 




	11 II. LEGAL ANALYSIS 
	11 II. LEGAL ANALYSIS 
	12 A. Relevant Law Concerning Contributions 
	12 A. Relevant Law Concerning Contributions 
	13 The Act prohibits corporations from making contributions to federal candidates, and 
	14 likewise bars candidates, political committees (other than independent expenditure-only political 
	MUR 7868 Compl. at 2; see also MUR 7821 Compl. at 3 (observing that “there appears to be a revolving door between the Biden campaign and the company” and pointing to the same director of public policy mentioned in the MUR 7868 Complaint as well as the fact that the former press secretary for Kamala Harris, Biden’s running-mate, now works for Twitter).  The MUR 7821 Complaint does not explicitly allege that Biden or the Biden Committee coordinated with Twitter. 
	41 

	MUR 7821 Twitter Resp. at 1, 11-12; MUR 7827 Twitter Resp. at 3, 7, 17-18; MUR 7868 Twitter Resp. at 1, 13-14; MUR 7868 Biden Committee Resp. at 3-5. 
	42 

	MUR 7821 Resp, Ex. B (Decl. of Lauren Culbertson, Head of U.S. Public Policy, Twitter) [hereinafter Culbertson Decl.] (identifying her team as the point of contact for political campaigns). 
	43 

	MUR 7868 Biden Committee Resp. at 4 (“Mr. Monje and Ms. Hertz are not now, and were not at the time of their hiring, employees of the Committee.”) 
	44 
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	1 committees and committees with hybrid accounts), and other persons from knowingly accepting 2 or receiving corporate 3 Under the Act, a “contribution” includes “any gift, subscription, loan, advance, or deposit 4 of money or anything of value made by any person for the purpose of influencing any election 5 for Federal   The term “anything of value” includes “all in-kind contributions.” In-kind 6 contributions include “coordinated expenditures,” that is, expenditures “made by any person in 7 cooperation, c
	contributions.
	45 
	office.
	46
	47
	48

	10 (1) paid for by a third-party; (2) satisfies one of five content standards; and (3) satisfies one of 11 five conduct   All three prongs are required in order for the communication to be 12 considered a coordinated communication and treated as an in-kind contribution under these 13   In-kind contributions also include “provision of any goods or services without 14 charge or at a charge that is less than the usual and normal charge for such goods or services.”15 The Commission has concluded that a commerci
	standards.
	49
	regulations.
	50
	51 

	52 U.S.C. § 30118(a); accord 11 C.F.R. § 114.2(a), (d). 52 U.S.C. § 30101(8)(A); accord 11 C.F.R. § 100.52. 11 C.F.R. § 100.52(d). 52 U.S.C. § 30116(a)(7)(B); 11 C.F.R. § 109.20. 11 C.F.R. § 109.21(a). 
	45 
	46 
	47 
	48 
	49 

	See id. 
	50 

	Id. § 100.52(d) (listing examples of goods or services, such as securities, facilities, equipment, supplies, personnel, advertising services, membership lists, and mailing lists). 
	51 
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	1 of a business relationship.”  A commercial vendor need not make its services available to 
	52

	2 committees representing all political ideologies, but rather may establish objective business 
	3 criteria to protect commercial viability of its business without making contributions to the 
	4 committees that meet those 
	criteria.
	53 

	5 The Commission has long considered activity engaged in for bona fide commercial 
	6 reasons not to be “for the purpose of influencing an election,” and thus, not a contribution or 
	7 expenditure under section   This is true even if a candidate benefitted from the 
	30118(a).
	54

	8 commercial 
	activity.
	55 

	Advisory Opinion 2012-31 at 4 (AT&T). 
	52 

	Advisory Opinion 2017-06 (Stein & Gottlieb) at 6 (“[A] commercial vendor, providing services to political committees . . . need not make its services available to committees representing all political ideologies, but rather may establish objective business criteria to protect the commercial viability of its business without making contributions to the committees that meet those criteria.”); Advisory Opinion 2004-06 at 1 (Meetup) (explaining that a corporation may provide goods and services to political comm
	53 

	See, e.g., Factual & Legal Analysis at 4, MUR 6586 (World Wrestling Entertainment, Inc.) (finding that WWE acted with the “sole intent to defend its business reputation” and not for the purpose of influencing an election when WWE’s senior vice president sent a letter to a newspaper seeking a retraction of a negative article about Senate candidate Linda McMahon, who owned and served as CEO of WWE); First Gen. Counsel’s Rpt. at 13 & Cert. ¶ 1 (June 7, 2005), MUR 5474 (Dog Eat Dog Films, et al.) (approving no 
	54 

	See First Gen. Counsel’s Rpt. at 16 & Cert. ¶ 5 (June 6, 1994), MUR 3622 (The Clinton/Gore ‘92 Committee) (approving no reason to believe recommendation); First Gen. Counsel’s Rpt. at 16, MUR 3622 (The Clinton/Gore ‘92 Committee) (“[T]he fact that any of these candidates . . . may have received an indirect benefit (dissemination of their political positions) as a result of the sale of these tapes does not convert commercial activity into a corporate contribution.”); Factual & Legal Analysis at 6, MUR 7024 (
	55 
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	1 B. The Commission Finds No Reason to Believe That Twitter Made and the 2 Biden Committee Knowingly Accepted and Failed to Report Prohibited In3 Kind Corporate Contributions 
	-

	4 As explained below, the actions taken by Twitter in response to the October 2020 New 5 York Post articles, i.e., blocking users from tweeting hacked or personal information, and in 6 response to Trump’s tweets regarding alleged voter fraud and the election results, i.e., labeling 7 these tweets as disputed, appear to reflect bona fide commercial considerations rather than an 8 effort to influence a federal election.  It appears that both of these actions were in accordance 9 with Twitter’s pre-existing co
	10 commercial reasons ultimately relating to the protection of its brand and its ability to attract 11 advertisers — i.e., its “commercial viability.” The remaining actions alleged by the MUR 7868 12 Complaint, relating to “shadow banning,” suppressing video of the Bobulinski interview, and 13 limiting coverage of post-election lawsuits, are vague, speculative, and otherwise not supported 14 by the available information. Finally, there is no information in the current record to suggest that 15 Twitter coord
	56

	16 1. 17 Twitter acknowledges that, following the October 2020 publication of the New York Post 18 articles at issue, Twitter blocked users from sharing links to the articles.  But Twitter states that 19 this was because its Site Integrity Team assessed that the New York Post articles likely contained 20 hacked and personal information, the sharing of which violated both Twitter’s Distribution of 21 Hacked Materials and Private Information Policies.  Twitter points out that although sharing 
	Blocking Sharing of the New York Post Articles 

	MUR 7821 Twitter Resp. at 2-3; see also MUR 7827 Twitter Resp. at 1 (“Twitter blocked potentially hacked content that contained private information such as email addresses, phone numbers, and personal photographs for bona fide commercial reasons and to enforce preexisting Rules and policies intended to protect the safety, integrity, and commercial viability of its social media platform.”). 
	56 
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	1 links to the articles was blocked, users were still permitted to otherwise discuss the content of the 2 New York Post articles because doing so did not directly involve spreading any hacked or 3 personal   Based on the information available to Twitter at the time, these actions 4 appear to reflect Twitter’s stated commercial purpose of removing misinformation and other 5  Federal law 6 enforcement agencies apparently communicated to Twitter that they expected hack-and-leak 7 operations by state actors mig
	information.
	57
	abusive content from its platform, not a purpose of influencing an election.
	58
	and warned that such a hack-and-leak operation might involve Hunter Biden.
	59
	numbers.
	60

	10 circumstances appear to reflect a commercial, not electoral, basis for Twitter to have blocked 11 users from sharing this information on its platform. 12 Two of the Complaints argue that the materials at issue were not “hacked” and therefore 13  It remains unclear 14 whether the materials were hacked under the meaning of Twitter’s policy, but what is relevant 15 here is that Twitter’s contemporaneous assessment that these materials were hacked, based on 16 warnings from federal intelligence agencies, was
	were not in violation of Twitter’s Distribution of Hacked Materials policy.
	61
	reasons.
	62

	MUR 7821 Twitter Resp. at 2-7; Roth Decl. at 3; MUR 7827 Twitter Resp. at 1-3; MUR 7868 Twitter 
	57 

	Resp. at 11-12; Twitter Hacked Materials Policy; Twitter Private Information Policy. Twitter has identified that “a decrease in the perceived quality, usefulness, trustworthiness or relevance of the content generated by people on Twitter or content partners” may have a “potentially negative” effect on its business. See supra note 9 and accompanying text. 
	58 

	Roth Decl. ¶¶ 10-11. New York Post articles, supra note 16. MUR 7821 Compl. at 3; MUR 7827 Compl. at 3-4. Roth Decl. ¶¶ 10-11 (“I have had regular meetings with the Office of the Director of National Intelligence, 
	59 
	60 
	61 
	62 

	the Department of Homeland Security, the FBI, and industry peers regarding election security. . . . During these 
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	1 contained personal information, which was apparent on their face, Twitter could have separately 
	2 blocked users from sharing the materials, given the apparent violation of Twitter’s Private 
	3 Information 
	Policy.
	63 

	4 Two of the Complaints allege that, even if Twitter did follow its policies, Twitter has 
	5 been inconsistent in the enforcement of its policies, reflecting an ideological bias. However, 
	64

	6 the Complaints do not provide convincing information to support their claim.  Their main 
	7 argument is to present a contrast between Twitter’s treatment of the New York Post articles and 
	8 its treatment of a New York Times story on Trump’s leaked tax returns that Twitter did not block 
	9 or suppress.  However, as Twitter’s Response points out, unlike the New York Post articles, the 
	10 New York Times article only discussed but did not republish the tax returns at issue, and thus did 
	11  Accordingly, it does not appear there was a 
	not contain any hacked or private information.
	65

	12 basis for Twitter to have identified a violation of its rules that would have justified blocking 
	13 users from sharing the New York Times articles. In short, the allegedly differing treatment 
	weekly meetings, the federal law enforcement agencies communicated that they expected ‘hack-and-leak’ operations by state actors might occur in the period shortly before the 2020 presidential election . . . [and] that there were rumors that a hack-and-leak operation would involve Hunter Biden.”). 
	Twitter Private Information Policy (“Under this policy, you can’t share the following types of private information, without the permission of the person who it belongs to: . . . contact information, including non-public personal phone numbers or email addresses . . . .”). 
	63 

	MUR 7821 Compl. at 3-4; MUR 7827 Compl. at 5-6. 
	64 

	MUR 7821 Twitter Resp. at 10 n.51; MUR 7827 Twitter Resp. at 3; see Twitter Hacked Materials Policy (“[T]his policy only addresses instances in which the materials themselves are being distributed — not discussions of or reporting about hacking which refer to but do not embed or link to the materials themselves.  Tweets referring to a hack or discussing hacked materials would not be considered a violation of this policy unless materials associated with the hack are directly distributed in the text of a Twee
	65 
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	1 identified by the MUR 7821 and 7827 Complaints does not show that Twitter’s actions were 2 inconsistent. 3 In sum, Twitter has credibly explained that its actions to block uses from sharing links to 4 the New York Post articles were undertaken for commercial reasons and thus did not constitute a 5 contribution within the meaning of the Act. 
	6 2. 7 Leading up to and following the 2020 election, Twitter placed labels on certain of 8 Trump’s tweets concerning alleged voter fraud (informing readers that his claims of voters fraud 9 were disputed) and tweets in which Trump claimed that he had won the election (informing 
	Labeling Trump’s Tweets 

	10  The MUR 7868 11 Complaint alleges that these labels constituted “an in-kind contribution, and [were] equivalent to 12 offering free advertising [to] the Biden campaign.”13 Although the available information suggests that Twitter may have met the payment 14 prong of the coordinated communications test by expending corporate resources to add the labels 15 to Trump’s tweets, neither the “content” or the “conduct” prongs appear to be satisfied. 16 First, the content standards in the regulation all require a
	readers that the Associated Press had called the race for Joe Biden).
	66
	67 
	activities.
	68

	MUR 7868 Compl. at 2. 
	66 

	Id. See 11 C.F.R. § 109.21(c) (content standards). 
	67 
	68 
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	1 requirements regarding the audience, depending on the   Twitter’s labeling of Trump’s 2 tweets was published on the internet, not distributed on broadcast, cable, or satellite, and 3 therefore does not legally qualify as an electioneering communication.  Alternatively, a public 4 communication is “a communication by means of any broadcast, cable, or satellite 5 communication, newspaper, magazine, outdoor advertising facility, mass mailing, or telephone 6 bank to the general public, or any other form of ge
	office.
	69
	70
	71
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	Therefore, the Commission finds no reason to believe that Twitter made prohibited in
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	2 
	2 
	kind corporate contributions in violation of 52 U.S.C. § 30118(a) and 11 C.F.R. §§ 109.21, 

	3 
	3 
	114.2(b); finds no reason to believe that Biden for President knowingly accepted or received and 

	4 
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	failed to report contributions in violation of 52 U.S.C. § 30104(b)(3)(A), 30118(a) and 11 C.F.R. 

	5 
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	§§ 104.3(a), 114.2(d); and finds no reason to believe that Jack Dorsey, Twitter’s CEO, and 

	6 
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	Brandon Borrman, Twitter’s Vice President, Global Communications, violated 52 U.S.C. § 

	7 
	7 
	30118(a) and 11 C.F.R. § 114.2(e) by consenting to prohibited corporate contributions. 









