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Dear Mr. Jordan:
We write on behalf of our client Twitter, Inc. in response to the complaint filed by Tony
McDonald in the above-captioned matter under review. The complaint asserts that Twitter
made impermissible corporate in-kind contributions to Biden for President, the principal
campaign committee for President Joe Biden.
Though the complaint contains a hodgepodge of claims, some of which are difficult to
decipher, the primary allegations seem to be that Twitter: (1) engaged in "shadow banning" of
prominent Republicans by preventing them from appearing in auto-populated search text;
(2) prevented Tucker Carlson's interview of an individual named Tony Bobulinski from
trending; (3) blocked a link to a Georgia election lawsuit; (4) blocked articles by the New York
Post regarding Hunter Biden; and (5) labeled Donald Trump's Tweets about election fraud to
indicate that they were disputed. For the reasons stated below, the complaint should be
dismissed.

First, Mr. McDonald failed to satisfy the Commission's threshold requirement to present
specific facts that, if true, would establish reason to believe a violation occurred. The vague and
speculative allegations in the complaint are insufficient to state a claim.
Second, Twitter's enforcement of its pre-existing, politically neutral content moderation
policies does not constitute an in-kind contribution because it reflects bona fide commercial
activity not undertaken for the purpose of influencing a federal election.
Third, none of the conduct by Twitter at issue in the complaint was coordinated with the
Biden campaign.
Fourth, Twitter's routine enforcement of its Rules and policies regarding content
moderation falls within the Commission's media exemption.
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Fifth, Section 230 of the Communications Decency Act, as well as the First Amendment
to the United States Constitution, preclude any finding of liability for Twitter’s content
moderation decisions.
I.

Factual Background

Twitter is a publicly traded corporation that allows users to communicate through 280character messages called “Tweets” that are posted on its website and through its associated
mobile apps. Many users employ Twitter to share and consume news and commentary on
current events. 1 Twitter, which is free to use for all users, is designed “to serve the public
conversation.” 2 Like many media organizations, it derives the vast majority of its revenue from
advertising. 3
Twitter establishes and enforces Rules and policies to ensure that all people can
participate in the public conversation freely and safely. Twitter’s content moderation efforts
entail reviewing and, when necessary, labeling, adding warnings to, and removing content that
may implicate concerns ranging from user safety and misleading information to threats of
violence and foreign disinformation campaigns. Twitter’s Terms of Service, which all users
acknowledge when they open their accounts, provide that Twitter may “remove or refuse to
distribute any Content on the Services, limit distribution or visibility of any Content on the
service, suspend or terminate users, and reclaim usernames.” 4
In its public securities filings, Twitter has identified a significant risk to its business if
“there is a decrease in the perceived quality, usefulness, trustworthiness or relevance of the
content generated by people on Twitter or content partners.” 5 Twitter also sees a business risk
from negative publicity based on the “quality and reliability” of content shared on the platform
and “dissemination of information that may be viewed as misleading or manipulative.” 6 In fact,
advertisers have pressed for Twitter to take greater steps to police content on the platform. 7
Recognizing these expectations of its users and advertisers, Twitter reports that its “long-term
success depends on our ability to improve the health of the public conversation on Twitter.” 8
Twitter views conversational health on the platform as a top priority, and its efforts in
furtherance of that end include “the reduction of abuse, harassment, spam, manipulation and
See, e.g., Elisa Shearer & Elizabeth Grieco, News Use Across Social Media Platforms 2018,
Pew Research Center (Sept. 10, 2018).
1

2

Twitter, The Twitter Rules, https://help.twitter.com/en/rules-and-policies/twitter-rules.

3

Twitter, Inc. Annual Report (Form 10-K), at 14 (Feb. 17, 2021).

4

Twitter, Terms of Service, https://twitter.com/en/tos (effective June 18, 2020).

5

Form 10-K, supra note 3 at 14.

6

Id. at 19.

See, e.g., Kurt Wagner & Thomas Buckley, Facebook, Twitter Tumble on Unilever’s Social-Media Pullback, Bloomberg, June 26, 2020, https://www.bloomberg.com/news/articles/2020-0626/unilever-will-halt-us-ads-on-facebook-twitter-through-2020.

7

8

Form 10-K, supra note 3 at 17.
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malicious automation on the platform, as well as a focus on improving information quality
(including information around the 2020 U.S. elections.” 9
The company has established a variety of policies that seek to balance its commercial
interest in promoting a free and active dialogue among its users with the reputational imperative
to address false, misleading, and harmful content on its platform. Enforcement of Twitter’s
politically neutral policies has resulted in actions against content posted by users across the
political spectrum, Democrats and Republicans alike. 10
A.

Misleading Information Policies

Throughout 2020, Twitter introduced and expanded use of labels and warnings on
Tweets that contain misleading information, specifically about civic integrity, COVID-19, and
synthetic and manipulated media. Twitter does not engage in “fact checking,” as that term is
sometimes understood, but instead uses these labels and warnings to provide additional
information and context around content on its platform that is potentially harmful and
misleading. Labels appear below Tweets and link to publicly available, pre-existing Twitter
content on the topic from trusted sources, such as national news outlets and subject matter
experts. Twitter may also apply “warning messages” to Tweets that may have a higher risk of
harm. Warnings require users to click through a message alerting the user that information in
the Tweet may be misleading or directing the user to credible information on the topic before
they can view or retweet a potentially misleading Tweet. Twitter may also disable likes,
retweets, and replies for Tweets with warnings, and prevent such Tweets from being
algorithmically recommended.
In February 2020, Twitter introduced the concept of “labeling” Tweets as a means of
content moderation enforcement when it instituted a policy on synthetic and manipulated
media. 11 Under that policy, Twitter may label Tweets that include media (videos, audio, and
images) that Twitter has reason to believe are significantly and deceptively altered or
manipulated or that are shared in a deceptive manner. 12 In May, Twitter announced it was
introducing similar labels and warning messages in order to “provide additional context and
9

Id.

See, e.g., @TwitterComms, Twitter (Oct. 2, 2020, 7:09 PM), https://twitter.com/TwitterComms/status/1312167835783708672; Matt Keeley, Twitter Fact-Checks Debra Messing
Trump-Hitler Tweet after Newsweek Query, Newsweek, June 2, 2020,
https://www.newsweek.com/twitter-fact-checks-debra-messing-trump-hitlertweet-afternewsweek-query-1508253; Cristiano Lima, Twitter Forces Democratic Candidate to Delete Post
Flouting Voter Suppression Rules, Politico, Sept. 1, 2020, https://www.politico.com/news/2020/09/01/texas-democrat-deleted-twitter-post-407031; Derrick Bryson Taylor, Twitter Permanently Suspends Accounts of Ilhan Omar’s Potential Challenger, N.Y. Times,
Nov. 30, 2019, https://www.nytimes.com/2019/11/30/us/Danielle-Stella-Twitter-IlhanOmar.html.
10

Twitter, Synthetic and Manipulated Media Policy, https://help.twitter.com/en/rules-and-policies/manipulated-media.
11

12

Id.
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information on some Tweets containing disputed or misleading information related to COVID19” to “make it easy to find credible information on Twitter and to limit the spread of potentially
harmful and misleading content.” 13
In September, Twitter announced it was expanding its Civic Integrity Policy “in
recognition of the changing circumstances of how people will vote in 2020, and in line with [its]
commitment to protecting the integrity of the election conversation.” 14 Twitter began labeling
or removing false or misleading information intended to undermine public confidence in an
election or other civic process. 15 Twitter also said candidates running in the U.S. 2020 election
would not be allowed to claim an election win before their race was authoritatively called, and
any such claims would be labeled pursuant to the Civic Integrity Policy. 16 Twitter publicly
identified its “official” sources for election results as state election officials and nine national
news outlets with “dedicated, independent election decision desks,” including Fox News. 17
Twitter’s Trust & Safety Team is responsible for enforcement of all content moderation
policies, including the misleading information policies. Content may be flagged for review based
on reports from visitors to the website or users of the mobile application, or through internal
content identification processes, including machine-learning. 18 The Site Integrity Team, which
is a part of Trust & Safety, assesses all content identified for review under these policies.
Additional approval of certain senior executives may be required for enforcement actions
involving high profile accounts or heads of state. Enforcement decisions are not made by public
policy or government relations personnel and focus exclusively on whether there has been a
violation of Twitter’s politically neutral policies.
Twitter is making efforts to increase transparency about its enforcement actions. To that
end, the company publicized statistics on its Civic Integrity Policy enforcement regarding the

Yoel Roth & Nick Pickles, Updating Our Approach to Misleading Information, Twitter Product Blog (May 11, 2020), https://blog.twitter.com/en us/topics/product/2020/updating-ourapproach-to-misleading-information.html.
13

Twitter Safety, Expanding Our Policies to Further Protect the Civic Conversation, Twitter
Company Blog (Sept. 10, 2020), https://blog.twitter.com/en us/topics/company/2020/civicintegrity-policy-update.html.
14

Vijaya Gadde & Kayvon Beykpour, Additional Steps We’re Taking ahead of the 2020 US Election, Twitter Company Blog (Oct. 9, 2020), https://blog.twitter.com/en us/topics/company/2020/2020-election-changes.html.
15

16

Id.

17

Id.

Officeholders, candidates, campaigns, and party committees may submit requests for Tweets
to be reviewed for compliance with Twitter’s Rules and policies to the Public Policy group, their
primary point of contact at Twitter. The Public Policy teams forward these requests to the Site
Integrity Team for review.
18
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election, shortly after it was held. 19 Twitter reported that from October 27 to November 11,
2020, approximately 300,000 Tweets were labeled under the Civic Integrity Policy for content
that was disputed and potentially misleading; 456 Tweets also received a warning message. 20
B.

Unsafe Links

Another way Twitter protects its users is by limiting or preventing the spread of URL
links to content outside Twitter that could steal personal information, harm electronic devices,
or that are otherwise identified as “spammy.” 21 If a link is identified as unsafe, Twitter may
display a warning notice when it is clicked, or block the link so that it can’t be tweeted at all.
Twitter identifies such links through third party vendors who specialize in countering spam and
malware, information sharing with industry peers and trusted NGO partners, internal tools, and
reported Tweets. These methods are commonly used and highly reliable, but they are not
infallible. Twitter has acknowledged that, despite best efforts, links can be miscategorized, and
it has a process for users to report such errors. 22 In November 2020, one such
miscategorization occurred for a web link to a lawsuit filed in Georgia challenging the 2020
election results. 23 Upon discovery of the error, Twitter acknowledged and resolved the
mistake. 24
II.

Analysis

Mr. McDonald’s vague complaints regarding content moderation enforcement actions
target what are in fact routine activities undertaken by Twitter for bona fide commercial
reasons. The complaint does not provide a basis for finding reason to believe a violation of the
Federal Election Campaign Act (“FECA”) occurred because it fails to provide sufficient facts to
support the allegations, Twitter’s enforcement of its commercially reasonable content
moderation policies is not for the purpose of influencing an election, and there was no

Vijaya Gadde & Kayvon Beykpour, An Update on Our Work Around the 2020 US Elections,
Twitter Company Blog (Nov. 12, 2020), https://blog.twitter.com/en us/topics/company/2020/2020-election-update.html.
19

20

Id.

Twitter, Our Approach to Blocking Links, (July 2020), https://help.twitter.com/en/safetyand-security/phishing-spam-and-malware-links. Twitter considers “spammy” links to include:
malicious redirected links that send people to an unexpected destination; links associated with
known platform manipulation campaigns; URL shorteners that are primarily used to mislead or
deceive people about the website’s content; and otherwise misleading or deceptive links; e.g.,
malicious affiliate links and clickjacking links. Id.
21

22

Id.

Jonathan Garber, Twitter Claims It Has Reversed Ban of Link to Sidney Powell's Georgia
Election Lawsuit, Fox Business, Nov. 26, 2020, https://www.foxbusiness.com/markets/twitterclaims-reversed-censorship-of-link-to-attorney-sidney-powells-lawsuit-seeking-to-decertifyoverturn-georgia-election-results.
23

24

Id.
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coordination. Thus, as explained below, Twitter did not act as an “undercover agent” for Joe
Biden, nor make an in-kind contribution to Biden for President, as claimed by Mr. McDonald.
A.

The Complaint’s Speculative, Unsupported Allegations Fail to Meet
the Commission’s Threshold Requirement to Set Forth Sufficient Specific Facts Which If Proven True Would Constitute a FECA Violation.

The majority of the claims in Mr. McDonald’s complaint are vague and speculative,
lacking any relevant factual basis upon which to demonstrate that Twitter acted for the purpose
of influencing the 2020 presidential election or in coordination with the Biden campaign.
The Commission may find “reason to believe” a violation occurred only if a complaint
sets forth sufficient specific facts, which, if proven true, would constitute a violation of FECA. 25
Complaints that are not based upon personal knowledge must identify a source of information
that reasonably gives rise to a belief in the truth of the allegations presented. 26 The Commission
rightly does not accept as true “unwarranted legal conclusions from asserted facts” or “mere
speculation.” 27 The Commission disregards such speculative allegations, particularly where the
respondent, as Twitter does here, directly refutes them. 28
Mr. McDonald’s conclusory allegations peppered throughout the complaint should be
afforded no weight because they lack sufficient specificity to state a cognizable claim. Even
where Mr. McDonald does allege or cite to specific actions by Twitter, his claims are nonetheless
unsupported by facts that could establish reason to believe Twitter acted for the purpose of
influencing an election or in coordination with a campaign. In particular, the complaint alleges
that Twitter supported the Biden campaign by “shadow banning” Republicans, suppressing
coverage of “Biden corruption” on the site by preventing a Fox News interview of Tony
Bobulinski to trend, and suppressing coverage of election fraud claims by blocking a URL link to
a Georgia election lawsuit. The complaint fails to provide evidence of specific facts that would
establish reason to believe Twitter engaged in any of these actions for the purpose of influencing
the presidential election.
25

1.
26

See 11 C.F.R. § 111.4(d); MUR 4960 (Hillary Rodham Clinton et al.), Statement of Reasons at
11 C.F.R. § 111.4(d)(2).

MUR 4960 (Hillary Rodham Clinton et al.), Statement of Reasons at 1-2; MUR 4869 (American Postal Workers Union), Statement of Reasons (finding no violation was alleged where complaint described lawful activity); MUR 4850 (Deloitte & Touche, LLP), Statement of Reasons of
Chairman Darryl R. Wold and Commissioners David M. Mason and Scott E. Thomas at 2 (“A
mere conclusory accusation without any supporting evidence does not shift the burden of proof
to respondents”).
27

See MUR 5467 (Michael Moore), First General Counsel’s Report at 5 (“Purely speculative
charges, especially when accompanied by a direct refutation, do not form the adequate basis to
find reason to believe that a violation of [the Act] has occurred.”) (quoting MUR 4960 (Hillary
Rodham Clinton et al.), Statement of Reasons at 3); see also MUR 4850 (Deloitte & Touche,
LLP), Statement of Reasons of Chairman Darryl R. Wold and Commissioners David M. Mason
and Scott E. Thomas at 2.
28
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1.

The complaint fails to allege any facts to support the claim that
Twitter limited the visibility of Republican users to support the
Biden for President campaign.

At several points in the complaint, Mr. McDonald claims that Twitter has engaged in
what he calls “shadow-banning” of Republicans, allegedly in order to support the Biden
campaign. Specifically, Mr. McDonald accuses Twitter of “shadow banning” prominent
Republicans like Ronna McDaniel; states Twitter “uses its search engine to filter out, and limit
the reach and visibility of conservative, republican, and pro-Trump voices;” and speculates that
Twitter “may be continuing to covertly shadow ban to contribute to the Biden campaign.” 29 The
only support he offers for these claims, however, are citations to two articles: a July 2018 Vice
article and an August 2018 op-ed in the New York Post (“N.Y. Post”). 30 Thus, Mr. McDonald’s
only purported evidence for his claim that Twitter engaged in “shadow banning” on behalf of Joe
Biden consists of articles written over six months prior to President Biden announcing his
candidacy for the 2020 presidential election. 31 Moreover, the articles cited actually contradict
Mr. McDonald’s claims.
Notably, the N.Y. Post article cited is an opinion piece that contains Twitter’s
contemporaneous explanation that the issue was technological, not ideological. The article
notes that Twitter explained the issue was due to a search-engine filter that accidentally affected
many accounts, including Ms. McDaniel’s. 32 The article goes on to quote Twitter’s Chief Legal
Officer, Vijaya Gadde, as saying, “We enforce our rules without political bias.” 33 The Vice article
similarly reflects that this issue was limited to the search auto-population feature and was
quickly resolved, even seeming to accept that “the shadow banning is more of a bug than a
feature.” 34 These statements reflect the reality that the claimed “shadow banning” referenced in
the cited articles in fact was a technical malfunction that was not only limited in scope, but that
Twitter promptly explained and quickly corrected. 35
29

Complaint at 2, MUR 7868,

Id. (citing Paul Sperry, Twitter Is Run by Democratic Donors and Activists, N.Y. Post, Aug. 4,
2018, https://nypost.com/2018/08/04/how-twitter-is-fueling-the-democratic-agenda/ and
Alex Thompson, Twitter Appears to Have Fixed “Shadow Ban” of Prominent Republicans
Like the RNC Chair and Trump Jr.’s Spokesman, Vice, July 25, 2018,
https://www.vice.com/en/article/43paqq/twitter-is-shadow-banning-prominent-republicans-like-the-rnc-chair-and-trump-jrs-spokesman).
30

Jessica Taylor, Biden Launches 2020 Campaign as Rescue Mission for America’s ‘Soul’, NPR,
Apr. 25, 2019, https://www.npr.org/2019/04/25/675382786/joe-biden-officially-announces2020-presidential-run.
31

32

Sperry, supra note 30.

33

Id.

34

Thompson, supra note 30.

This issue was also previously briefed to the Commission in response to MUR 7443, in which
Representative Matt Gaetz complained that his account was subjected to Twitter’s “shadow banning.” In Mr. McDonald’s complaint, Ms. McDaniel is the only individual named as having been
35
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Twitter also addressed the incident at the time in a blog post, explaining that, for a brief
period in 2018, certain accounts did not appear as an auto-suggested predictive result while
users were in the middle of typing search queries, though the accounts still returned as search
results when the search was executed (i.e., when the searching user pressed “enter.”). 36 The
affected accounts—of which there were hundreds of thousands—and their Tweets were never
hidden from their followers or the public. 37 Also contrary to the suggestions of the N.Y. Post
article and the complaint, the technical issue affected liberals, conservatives, and nonpolitical
actors alike. Of course, even if Twitter had engaged in the activity alleged, that 2018 activity
could not possibly have been undertaken for the purpose of influencing an election on behalf of
a campaign committee that did not exist.
Thus, the evidence offered to demonstrate that Twitter engaged in “shadow banning” of
Republican accounts to benefit President Biden’s campaign is fatally undercut by the timing of
the cited articles and the content of the articles themselves. The complainant offers no evidence
that the technical malfunction acknowledged by Twitter at the time reflected any political
motive, and in fact there was no such motive.
2.

The complaint fails to offer any evidence that Twitter suppressed the Tony Bobulinksi story.

Mr. McDonald claims that Twitter “suppressed coverage of the Tony Bobulinski story.” 38
The article he cites in support of this allegation describes an interview by Fox News’s Tucker
Carlson of Tony Bobulinski, who is described as “a former business associate of Hunter
Biden.” 39 The article also describes Tweets from then-President Trump and Carlson asserting
Twitter suppressed the story. Like the complaint, neither the article nor the quoted portions of
the Tweets therein provide any evidence for these claims beyond the baseless speculation that
“Biden corruption” should have been trending. 40 To meet the threshold for reason to believe,
the complaint would have needed to include some evidence upon which one could reasonably

subjected to “shadow banning.” Ms. McDaniel’s account was briefly affected by the same technical issue described in the response to MUR 7443.
Vijaya Gadde & Kayvon Beykpour, Setting the Record Straight on Shadow Banning, Twitter
Company Blog (July 25, 2018), https://blog.twitter.com/en us/topics/company/2018/Settingthe-record-straight-on-shadow-banning.html.
36

37

Id.

Complaint at 2, MUR 7868 (citing Mili Godio, Tucker Carlson's Tony Bobulinski Interview
Viewed Over 2.5 Million Times on Twitter, as Trump Says Big Tech Is Suppressing the ‘Biden
Corruption’ Story, Newsweek, Oct. 28, 2020, https://www.newsweek.com/tucker-carlsonstony-bobulinski-interview-viewed-over-25- million-times-twitter-trump-says-big-1543001.
38

39

Godio, supra note 38.

40

Id.
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conclude that Twitter had taken any actions to suppress the Bobulinski story. 41 Because it did
not, the claim does not meet the Commission’s threshold pleading requirement.
Furthermore, the only evidence provided, the cited article, contradicts the claim that
Twitter suppressed the story. 42 As the article points out, even in its headline, the BobulinskiCarlson interview was viewed over 2.5 million times on Twitter. 43 Twitter has also generally
refuted that it engages in “shadow banning,” and here, specifically refutes that it took any action
to suppress the Bobulinski story. 44 Twitter has publicly stated that “[w]e do not shadow ban. . . .
And we certainly don’t shadow ban based on political viewpoints or ideology.” 45 Twitter in no
way undertook to suppress the Bobulinksi story.
3.

The complaint provides no evidence that Twitter blocked coverage of election lawsuits in order to support Joe Biden.

Mr. McDonald claims Twitter “suppressed coverage of election fraud-related lawsuits.” 46
The single news article Mr. McDonald cites as evidence for this claim reports that, for a period of
time, a link to a lawsuit filed in Georgia challenging the state’s election results was blocked by
Twitter. 47 As noted in the article itself, however, the link at issue was blocked in error by
Twitter’s unsafe links processes, and the issue was quickly resolved upon discovery. 48 The facts
are consistent with the article Mr. McDonald cites: Twitter initially blocked the URL link to the
lawsuit pursuant to standard business processes. Those procedures, which are employed by
many platforms, rely on third party vendors to analyze large numbers of web links, identifying
and blocking those that are unsafe. One such link was the one at issue here; Twitter unblocked
it as soon as it became aware that the link had been mischaracterized as unsafe. 49
The complaint fails to provide evidence that Twitter blocked the link for any reason other
than implementing politically neutral automated processes based on data from third party
vendors, let alone because the link was about the election lawsuit or was blocked to support the
Biden campaign during this post-election period. The link was not blocked for the purpose of
influencing any election—certainly not one in which voting had concluded weeks before.

See MUR 4960 (Hillary Rodham Clinton et al.), Statement of Reasons at 3 (finding no reason
to believe claim that third parties paid for Clinton’s move where the complaint failed to “provide[] some evidence upon which one could reasonably conclude that third parties actually paid
for the [Clinton’s] move (as opposed to merely speculating that someone must have)”).
41

42

Godio, supra note 38.

43

Id.

44

Id.

45

Gadde & Beykpour, supra note 36.

46

Complaint at 2, MUR 7868.

47

Id. (citing Garber, supra note 23).

48

Garber, supra note 23.

49

Id.
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B.

Twitter’s Content Moderation Actions Are Not “for the Purpose of Influencing” a Federal Election.

Mr. McDonald’s remaining allegations claim that Twitter made in-kind contributions by
blocking two N.Y. Post articles about Hunter Biden and labeling Donald Trump’s Tweets about
election fraud to indicate that they were disputed and that the AP had called the presidential
race for Joe Biden. Those were policy enforcement actions taken consistent with Twitter’s
publicized, pre-existing, politically neutral policies. Twitter undertakes its policy enforcement
for bona fide commercial reasons and not “for the purpose of influencing any election for
Federal office.” 50 Accordingly, those actions were not in-kind contributions to any campaign.
FECA and Commission regulations prohibit corporations from making contributions or
expenditures in connection with federal elections. 51 A “contribution” includes “any gift,
subscription, loan, advance, or deposit of money or anything of value made by any person for
the purpose of influencing any election for Federal office.” 52 Prohibited corporate contributions
also include, “any direct or indirect payment . . . or any services, or anything of value . . . to any
candidate, campaign committee, or political party or organization, in connection with any
[federal] election.” 53
Longstanding Commission precedents establish that a “corporation’s bona fide
commercial activity is neither ‘for the purpose of influencing any election for federal office’ nor
‘in connection with any election’ and thus is not a contribution or otherwise subject to regulation
under the Act.” 54 These precedents reflect the Commission’s prudent reluctance to second-guess
reasonable business judgments, absent evidence that they are made for the purpose of
influencing a federal election rather than for legitimate commercial reasons.
An action taken by a corporation in the ordinary course of business does not become
subject to FECA merely because it is alleged to provide an incidental benefit to a political
candidate, as Mr. McDonald implies. 55 The Commission, for example, has determined that a
business does not make a contribution or expenditure to a federal candidate when it uses
corporate resources to demand a retraction to a negative news story about that candidate, if the
purpose of the demand is “to defend its business reputation.” 56 Indeed, though it did not occur
50

See 52 U.S.C. §§ 30101(8)(A), 30118(b)(2).

51

Id. § 30118(a).

52

Id. §§ 30101(8)(A), 30118(b)(2) (emphasis added).

53

Id. § 30118(b)(2).

Advisory Opinion 2014-06 (Ryan, Ryan for Congress, and Prosperity Action) at 9 (citing MUR
5474 and 5539 (Dog Eat Dog Films, Inc.), First General Counsel’s Report at 13-17; Advisory
Opinion 1994-30 (Conservative Concepts/Pence) at 3-7; and Advisory Opinion 1989-21 (Createa-Craft) at 4); see also MUR 5485 (Conversagent, Inc.), First General Counsel’s Report; MUR
5485, Certification (voting 4-0 to find no reason to believe).
54

MUR 6586 (World Wrestling Entertainment, Inc.), Notification with Legal and Factual Analysis.
55

56

See id.
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here, under Commission precedents, a business may even provide free services to federal
candidates without making a contribution when it does so “based on commercial and not
political considerations.” 57 A business likewise may mention federal candidates by name in paid
advertisements to promote itself without those advertisements becoming contributions or
expenditures. 58 A vendor providing services to political committees “may establish objective
business criteria to protect the commercial viability of its business without making contributions
to the committees that meet those criteria.” 59 And “businesses that provide services to
contributors . . . may also rely on commercial considerations to target customers and limit the
range of services provided, without making any contributions themselves.” 60
Here, Mr. McDonald’s complaint suggests that because Twitter has taken enforcement
actions against Donald Trump and other Republicans, it has made an in-kind contribution to the
Biden campaign. However, Twitter enforces its Rules and policies for bona fide commercial
reasons, in the ordinary course of business, and in accordance with its pre-existing policies.
These enforcement actions are fully consistent with Twitter’s stated business purpose of “serving
the public conversation.” Twitter engages in content moderation to maintain trust in the service
and keep its users engaged, so that it can sell goods and services—advertising and data licensing.
As Twitter’s federal securities filings recognize, its content policies are intended to address
reputational and business risks, and Commission precedents rightly afford Twitter the needed
latitude to take actions to minimize those risks. Twitter’s enforcement of its Rules and policies
is squarely consistent with the company’s commercial interests, resulting in no expenditure.
1.

New York Post Enforcement Actions

Mr. McDonald claims that Twitter’s enforcement actions with respect to two articles
published by the N.Y. Post about Hunter Biden in October 2020 resulted in an in-kind
contribution. 61 The same claim is made in the complaints in MURs 7821 and 7827, and for the
reasons stated in Twitter’s responses to those complaints, which are incorporated here by
reference, this claim is entirely without merit.
In short, Twitter blocked potentially hacked content that contained private information
such as email addresses, phone numbers, and personal photographs for bona fide commercial
See Advisory Opinion 2018-11 (Microsoft) (determining that Microsoft’s commercially reasonable efforts “to protect its brand reputation” did not amount to a prohibited in-kind contribution
when the company provided election-sensitive customers with free account security services
that were “in the ordinary course of [its] business”).
57

See Advisory Opinion 2019-18 (IDF) (concluding that advertisements mentioning presidential
candidates that are meant to drive internet traffic to a commercial website and that “do not espouse any public positions on any candidate or political party or contain express advocacy” are
not contributions or expenditures).
58

Advisory Opinion 2017-06 (Stein and Gottlieb); see also Advisory Opinion 2012-28 (CTIA)
(“A change in business practices or rates would not necessarily result in an in-kind contribution.”).
59

60

Advisory Opinion 2017-06 (Stein and Gottlieb).

61

Complaint at 1-2, MUR 7868.
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reasons and to enforce pre-existing Rules and policies intended to protect the safety, integrity,
and commercial viability of its social media platform. Twitter determined at the time that the
articles violated its then-current policy on Distribution of Hacked Materials and its policy on
Private Information. 62 Furthermore, the content blocked by Twitter plainly violated the Private
Information Policy, as it contained non-public personal phone numbers and email addresses. 63
Accordingly, Twitter did not make an impermissible in-kind contribution because it did not
exclude the articles for the purpose of influencing a federal election.
2.

Misleading Information Labels and Warnings

Mr. McDonald’s final example of conduct that he contends resulted in a corporate inkind contribution to the Biden campaign is Twitter’s “notifications on all of Trump’s tweets
noting his claims about election fraud are disputed, and notifications that the AP has called the
race differently.” 64 Twitter’s labeling of Tweets—by Donald Trump or anyone else—about
election fraud and the outcome of the presidential election reflected enforcement of the site’s
pre-existing, publicized Civic Integrity Policy. Twitter announced well in advance of the election
that it would be enforcing the Civic Integrity Policy with respect to the election, particularly with
respect to content that contradicted the official determinations of the election winners. 65 The
Civic Integrity Policy, like Twitter’s other misleading information policies and content
moderation policies more broadly, is designed to improve the conversational health on the
platform, reduce the potential harm related to content on the platform, and ultimately, to
further Twitter’s mission and commercial purpose.
Following the election, Twitter announced that it placed 300,000 labels on electionrelated Tweets pursuant to the Civic Integrity Policy. 66 This extensive enforcement
demonstrates that Twitter’s labeling of then-President Trump’s Tweets was not an isolated
activity, but rather part of a comprehensive effort that was publicized in the roll out of the
expanded Civic Integrity Policy. Mr. McDonald offers no evidence that Twitter enforced its
Rules with respect to Donald Trump’s Tweets any differently than it did in connection with the
hundreds of thousands of other Tweets that were labeled under the same policy. Because
Twitter labeled Donald Trump’s tweets to enforce pre-existing, politically neutral content
moderation policies implemented for bona fide commercial reasons and executed without

Twitter, Distribution of Hacked Materials Policy (effective Mar. 2019), https://web.archive.org/web/20200930214928/https://help.twitter.com/en/rules-andpolicies/.
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See Emma-Jo Morris & Gabrielle Fonrouge, Smoking-Gun Email Reveals How Hunter Biden
Introduced Ukrainian Businessman to VP Dad, N.Y. Post, Oct. 14, 2020, https://nypost.com/2020/10/14/email-reveals-how-hunter-biden-introduced-ukrainian-bizman-to-dad;
Emma-Jo Morris & Gabrielle Fonrouge, Hunter Biden Emails Show Leveraging Connections
with His Father to Boost Burisma Pay, N.Y. Post, Oct. 14, 2020, https://nypost.com/2020/10/14/hunter-biden-emails-show-leveraging-connections-with-dadto-boostburisma-pay/.
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regard to partisan concerns, these labels were not placed for the purpose of influencing a federal
election and did not result in an in-kind contribution.
C.

Twitter Did Not Coordinate with the Biden Campaign.

The Commission’s regulations provide that any expenditure “that is coordinated” with a
campaign or political party is “an in-kind contribution to . . . the candidate or political party
committee with whom or with which it was coordinated.” 67 An expenditure is “coordinated”
with a campaign or political party committee if it is “made in cooperation, consultation or
concert with, or at the request or suggestion of” the campaign or party. 68
As explained below, Twitter’s content moderation and policy enforcement decisions are
subject to the media exemption and therefore do not constitute an “expenditure” within the
meaning of FECA. Moreover, it is doubtful that any actual expenditure could be associated with
Twitter’s nearly automatic enforcement of its policies. Regardless, there was no coordination.
Mr. McDonald claims that Twitter’s “activities” were coordinated with the Biden
campaign because “Twitter’s Washington-based director of public policy . . . recently joined the
Biden team” and Twitter’s Senior Communications Manager once worked for Kamala Harris. 69
Mr. McDonald describes this as establishing a “revolving door between the Biden campaign and
the company.” 70 The complaint, however, offers no evidence of any actual communications,
relationships, or coordination between members of the campaign and employees at Twitter
regarding any of the company’s specific policy enforcement decisions.
The involvement of a former campaign employee in an expenditure for the benefit of the
candidate they previously worked for can satisfy the conduct prong of the coordination test. 71
Here, however, there is no allegation that an employee of the Biden presidential campaign was
later employed by Twitter, let alone involved in any alleged expenditure (and of course, no
expenditure exists). Mr. McDonald, instead, raises the departure of a Twitter executive from the
company to the Biden Transition. A personnel change in this direction has no legal significance
in determining coordination of a corporate expenditure—before or after the employee’s
transition.
It is also worth noting that the other employee mentioned is a current Twitter employee
who worked for Vice President Kamala Harris over six years ago when she was California’s
Attorney General 72 Furthermore, that employee has previously submitted a declaration to the
Commission
stating that he did not coordinate with the Biden-Harris presidential
campaign and is aware of no basis for a coordination allegation.
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Similarly irrelevant to the question of coordination are the personal campaign
contributions of Twitter CEO Jack Dorsey and other senior executives or employees, despite Mr.
McDonald’s implication to the contrary. 73 There is no Commission precedent for taking into
account the personal political contributions or affiliations of a respondent’s executives or
employees, nor should there ever be. It would clearly violate the First Amendment for such
factors to be considered in connection with any agency action. Accordingly, there was no
coordination between Twitter and Biden for President.
D.

Twitter’s Content Moderation Decisions Are Subject to the Media Exemption.

Twitter is a “media entity,” as defined under the Commission’s media exemption,
carrying news and commentary. For this reason too, its decisions regarding moderation of the
news and commentary posted on its website do not constitute contributions or expenditures
subject to regulation by the Commission. Deciding what content to include or exclude from a
media platform, including under applicable content policies, is a core function associated with
any media entity, whether a newspaper, television station, or social media website. Mr.
McDonald even refers to Twitter’s “editorial decisions” in his complaint. 74 The bulk of Mr.
McDonald’s complaint concerns Twitter’s enforcement of its content moderation policies, and
these activities therefore fall squarely within the media exemption. The applicability of the
media exemption to Twitter’s content moderation is addressed in detail in the company’s
responses to the complaints in MURs 7821 and 7827, and we incorporate those responses by
reference here.
E.

Twitter’s Content Moderation Decisions Are Protected under Section
230, and Requiring Twitter to Host Materials on Its Platform Would
Violate the First Amendment.

Section 230 of the Communications Decency Act provides a broad grant of immunity for
“interactive computer services” such as Twitter. 75 First, Section 230 provides that no interactive
computer service “shall be treated as the publisher or speaker of any information” provided by a
third party. 76 Second, Section 230 provides that no “interactive computer service shall be held
liable” on the basis of any action restricting access to material provided by a third party. 77 In
short, Section 230 bars legal action “seeking to hold a service provider liable for its exercise of a
publisher’s traditional editorial functions—such as deciding whether to publish, withdraw,
postpone or alter content” created by third parties. 78 Because “any activity that can be boiled
73

Complaint at 3, MUR 7868.

74

Id. at 2.

Twitter is unquestionably an interactive computer service, as it “provides . . . computer access
by multiple users to a computer server.” 47 U.S.C. § 230(f)(2); see also Klayman v. Zuckerberg,
753 F.3d 1354, 1358 (D.C. Cir. 2014).
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down to deciding whether to exclude material that third parties seek to post online is perforce
immune under section 230,” 79 decisions by Twitter, such as to exclude the N.Y. Post articles or
other content, to place warnings in front of Tweets, or to suspend user accounts, from its
platform are absolutely immune from civil liability, including federal civil enforcement.
Additionally, the First Amendment right to free speech extends to a right against
compelled speech. 80 Just as a newspaper cannot be compelled to host editorials by political
candidates, 81 the First Amendment protects the right of social networks to decide what content
to host. 82 Finding reason to believe that Twitter violated the Act by moderating the content and
users on its site would essentially require Twitter to host that content. Nor can Twitter be
prohibited from labeling Tweets that it has identified as containing false and harmful
information. Such a mandate would violate the First Amendment.
***
For the reasons stated above, we respectfully request that the Commission dismiss the
Complaint.
Respectfully submitted,

______________________
Robert K. Kelner
Elizabeth Upton
COVINGTON & BURLING LLP
One CityCenter
850 Tenth Street, NW
Washington, DC 20001
(202) 662-6000
Counsel for Twitter, Inc.
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