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July 9, 2020

Federal Election Commission
Office of Complaints Examination

& Legal Administration
Attn: Kathryn Ross, Paralegal
1050 First Street, NE
Washington, DC 20463

Re: MUR 7750

Dear Ms. Ross,

This joint response is submitted by the undersigned counsel on behalf of Faith and Power 
PAC (“FPP”) and Ezekiel Patterson in his capacity as Treasurer, and Senate Leadership Fund 
(“SLF”) and Caleb Crosby in his capacity as Treasurer.  FPP and SLF are both independent 
expenditure-only committees registered with the Commission.

According to the Complainant, “Faith and Power PAC submitted false reports to the 
FEC.”  Complaint at 3.  The Complainant takes issue with the “support” and “oppose” 
designations included on FPP’s independent expenditure reports and apparently believes these 
expenditures should have been reported as made in support of U.S. Senator Thom Tillis.  The 
Complaint refers to “tv ads” and “mass mailers,” but does not describe the actual contents of any 
of these communications or provide any information to support the assertion that the candidate 
“supported” or “opposed” by these expenditures was incorrectly reported.1  In fact, the 
Complainant provides no information indicating that any of these communications even 
mentioned Senator Tillis.

Accordingly, the Complaint should be dismissed for the very simple reason that it fails to 
“set[] forth sufficient specific facts, which, if proven true, would constitute a violation of the 
FECA.”  MUR 4960, Statement of Reasons of Commissioners Mason, Sandstrom, Smith, and 
Thomas.  The Complaint consists of a bare allegation supported with no “specific facts,” 
documentation, or other information that would allow the Commission to assess the claims 
made.

1 FPP’s television advertisements are available here: 
https://www.youtube.com/channel/UC2JaMaetwqMgcQqLsElnXyw/videos.  FPP’s three mail communications 
(including front and back images) are attached.

Digitally signed by 
Kathryn Ross 
Date: 2020.07.09 
12:12:40 -04'00'
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However, given the Office of General Counsel’s typical reluctance to invoke the 
controlling reason to believe standard set forth in MUR 4960 as the basis for a dismissal 
recommendation, we provide the following additional details regarding FPP’s independent 
expenditures.      
 

FPP made three independent expenditures in connection with the March 3, 2020 
Democratic primary election for U.S. Senate in North Carolina.  These independent expenditures 
were reported to the Commission on 48- and 24-hour reports on February 8 and February 18, 
2020, and were then included on FPP’s pre-primary report filed February 12, 2020, and its April 
quarterly report filed April 15, 2020.  Each of the three independent expenditures was paid to 
Neylan & Partners and included amounts for media placement, media production, printing, 
postage, and phone calls. 
 

SLF made two contributions to Faith and Power PAC.  These contributions are a matter 
of public record.  The Complaint does not allege that SLF misreported any transaction, 
distributed any coordinated communication, or otherwise violated the Act.  The Complainant’s 
ad hominem attacks on SLF do not describe violations of the Act.     
 

The Complainant alleges that FFP’s independent expenditures were made for the purpose 
of supporting Senator Thom Tillis, and that FFP misreported its expenditures when it indicated 
that they were made either to support Erica Smith or oppose Cal Cunningham.  However, FPP’s 
independent expenditures did not mention, reference, or otherwise depict Senator Tillis in any 
way.  As noted above, FPP’s independent expenditures were made in connection with the March 
3, 2020 Democratic primary election for U.S. Senate in North Carolina.  Senator Tillis was not a 
candidate in this election.  FPP’s independent expenditures referenced Erica Smith and/or Cal 
Cunningham; none contained any reference to or depiction of Senator Tillis.  Advertisements 
that expressly advocated the election of Erica Smith were reported as made in support of Ms. 
Smith, while advertisements that expressly advocated against the election of Cal Cunningham 
were reported as made in opposition to Mr. Cunningham. The vast majority of FPP’s reported 
communications consisted of positive biographical references to Erica Smith, a candidate whom 
the Complainant did not endorse in that primary.  
 

The Act requires a political committee’s report of an independent expenditure to include, 
among other things, “a statement which indicates whether such independent expenditure is in 
support of, or in opposition to, a candidate, as well as the name and office sought by such 
candidate.”  52 U.S.C. § 30104(b)(6)(B)(iii) (emphasis added).    The Commission’s 
corresponding regulation tracks the Act’s language nearly verbatim.  See 11 C.F.R. § 
104.3(b)(3)(vii)(B); see also 11 C.F.R. §§ 104.4(b)(2) (regarding contents of 48-hour 
independent expenditure reports), 104.4(c) (regarding contents of 24-hour independent 
expenditure reports).  By longstanding practice, the “support” and “oppose” language required in 
independent expenditure reporting has been tied to the reported advertisement’s express 
advocacy.  This approach is reflected in Advisory Opinion 2010-10 (National Right to Life 
PAC), which very clearly equates the “support” and “oppose” language on the Commission’s 
reporting forms with an advertisement’s express advocacy for or against a clearly identified 
candidate.  For example, the Commission explained that “independent expenditures for 
communications that expressly advocate the election of a clearly identified Federal candidate and 
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that do not identify any other candidate may be reported as having been made in support of the 
candidate identified in the communication,” while “independent expenditures for 
communications that expressly advocate the defeat of one clearly identified Federal candidate 
and that do not identify any other candidate may be reported as having been made in opposition 
to the candidate identified in the communication.”  Advisory Opinion 2010-10 (National Right to 
Life PAC) at 1-2.  In the slightly more complex situation involving “independent expenditures 
for communications that expressly advocate the election of a clearly identified Federal candidate 
and that identify the opposing candidate in the same race,” the committee is advised to report the 
expenditure “as having been made in support of the advocated candidate.”  Id. at 1.  FFP
adhered to these instructions when it reported the independent expenditures at issue in this 
matter.  The Complaint contains no information whatsoever that could lead the Commission to 
conclude, or even suspect, otherwise.  

The Act does not require or even suggest the “subjective intent” reporting claimed by the 
Complainant—especially not in a circumstance where the objective intent of the communications 
is so clear on its face, and when the alleged beneficiary candidate is nowhere referenced in the 
communications.  Accordingly, even if the Complaint had “set forth sufficient specific facts”
regarding the actual contents of FPP’s independent expenditures to allow the Commission to 
determine whether FPP’s reports were accurate, those facts would not demonstrate a violation of 
the Act.  Rather, the facts demonstrate only that FPP properly reported its independent 
expenditures and that no reporting violation occurred.  The Commission should find no reason to 
believe a violation occurred and dismiss the allegations.

To the extent the Complaint might also be read to allege impermissible coordination with 
“a major ‘political party committee,’” see Complaint ¶ 8, the Complaint similarly sets forth no 
actual facts in support of such allegation.  SLF is not a party committee and it operates 
independently of all candidate and party committees.  Aside from a general reference to the 
“Republican Party,” the Complaint does not identify any actual party committee with whom 
coordination supposedly occurred.  Nor does the Complaint assert specific facts that would 
constitute impermissible coordination activity.  As the Commission has previously explained, 
“[u]nwarranted legal conclusions from asserted facts … or mere speculation … will not be 
accepted as true.”  MUR 4960, Statement of Reasons of Commissioners Mason, Sandstrom, 
Smith, and Thomas.    

For the reasons set forth above, the Commission should find no reason to believe a 
violation of the Act occurred and dismiss the Complaint.

Sincerely,

Thomas J. Josefiak
Michael Bayes
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Thomas J. Josefiak; Michael Bayes

Holtzman Vogel Josefiak Torchinsky PLLC

45 North Hill Drive, Suite 100

Warrenton, VA 20186

(540) 341-8808 (540) 341-8809

tomj@hvjt.law // jmbayes@hvjt.law

Senate Leadership Fund; Caleb Crosby, Treasurer

45 North Hill Drive, Suite 100

Warrenton, VA 20186

(540) 341-8808

calebfcrosby@gmail.com
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