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This Matter involved the alleged republication of campaign materials produced
by the campaign committee of Theresa Greenfield, who sought election to the United
States Senate in the 2020 general election, by an independent-expenditure-only
committee known as SMP. 1
The complaint alleged that SMP issued communications using video footage
and talking points that had been circulated on publicly accessible web pages by
Greenfield’s campaign committee. 2 Our Office of General Counsel (“OGC”), relying
upon 11 C.F.R. § 109.23, argued that such republication would convert SMP’s dulyreported independent expenditures into illegal in-kind campaign contributions. 3
As we have stated elsewhere, that regulation “contradicts [the Federal
Election Campaign Act’s] text and is therefore contrary to law.” 4 Accordingly, “in
order to remain faithful to our enabling legislation,” the Commission may only find
that republished campaign materials are in-kind contributions where OGC can
SMP, the committee’s official name, is an acronym for “Senate Majority PAC.” SMP supports the
election of Democratic candidates, such as Ms. Greenfield, to the Senate.
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“establish actual coordination using the same standards applied to any other form of
public communication.” 5
The record before the Commission does not meet that standard. As OGC itself
advised us in recommending that we decline to enforce against Ms. Greenfield’s
campaign committee on the theory that it violated our garden-variety coordination
rules, “the record contains no information that any direct or private communications
were made between the Greenfield Committee and SMP.” 6 Therefore, we determined
that “[w]ere the Commission to pursue enforcement on the theory that [SMP]’s noncoordinated republication of Committee materials was an in-kind contribution, it
seem[ed]…highly probable that a reviewing court would simply invalidate § 109.23
as directly contradictory to FECA.” 7
Accordingly, as we have done elsewhere, 8 we voted to dismiss the allegations
against SMP pursuant to the Commission’s prosecutorial discretion. 9
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