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FEDERAL ELECTION COMMISSION

Washington, D.C. 20463

March 16, 2022

VIA ELECTRONIC MAIL
Charles Spies, Esq.

Dickinson Wright PLLC
International Square

1825 Eye Street, N.W., Suite 900
Washington, D.C. 20006
Cspies@dickinsonwright.com

RE: MURs 7686, 7714, 7716
John James
John James for Senate, Inc.

Dear Mr. Spies:

On January 29 and March 12, 2020, the Federal Election Commission notified your
clients, John James and John James for Senate, Inc. and Timothy Caughlin in his official
capacity as treasurer (“Committee”), of complaints alleging violations of certain sections of the
Federal Election Campaign Act of 1971, as amended. On March 8, 2022, the Commission, on
the basis of the information contained in the complaint and responses as well as other publicly
available information, dismissed the allegations that James and the Committee violated 52
U.S.C. §§ 30118(a) and 30125(e)(1). Accordingly, the Commission closed its file in this matter.

Documents related to the case will be placed on the public record within 30 days. See
Disclosure of Certain Documents in Enforcement and Other Matters, 81 Fed. Reg. 50,702
(Aug. 2,2016). A Statement of Reasons may follow.

If you have any questions, please contact me at (202) 694-1530.

Sincerely,

Jin Lee
Acting Assistant General Counsel
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	This complaint is filed pursuant to 52 U.S.C. § 30109(a)(l) against John James; Victoria "Tori" Sachs; and Better Future Michigan, a section 501(c)(4) organization. Evidence strongly suggests that James, through his agent, Tori Sachs, established Better Future Michigan in violation ofthe Bipartisan Campaign Reform Act of2002 ("BCRA") and Federal Election Commission ("FEC" or "Commission") regulations. 
	John James' campaign and Better Future Michigan have already been under scrutiny in this election cycle for blurring the lines that separate the activities ofcandidates from those of "dark money" organizations, which can raise and spend unlimited corporate money without 
	1 
	disclosing the source of their funding or the nature of their activity to the FEC.In light ofnew 
	1 

	facts which have revealed just how closely Better Future Michigan is tied to James and his 
	campaign operation, I urge the Commission to immediately investigate whether Tori Sachs 
	•
	established Better Future Michigan as an agent of John James, in violation of federal law and 
	Commission regulations. 

	FACTUAL BACKGROUND 
	FACTUAL BACKGROUND 
	John James is a current Republican candidate for U.S. Senate in Michigan; he filed his 
	initial 2020 statement ofcandidacy on June 6, 2019.His principal campaign committee is John 
	2 

	James for Senate, Inc. ("the James campaign").His potential general election opponent in the 
	3 

	2020 U.S. Senate race in Michigan is Democratic Senator Gary Peters, the current U.S. Senator 
	from Michigan who is running for re-election in 2020.Better Future Michigan is a section 
	4 

	50l(c)(4) organization founded in 2019.
	5 

	Victoria "Tori" Sachs served as the campaign manager for Mr. James's campaign for 
	U.S. Senate in 2018.She then worked as a paid consultant for Mr. James's current campaign for 
	6 

	Malachi Barrett, "John James Campaign Accused of Coordinating with 'Dark Money' Group," MLive (Jan 24, money-group.html. John James, FEC Fonn 2 Statement of Candidacy (filed June 6, 2019) John James for Senate, FEC Form I Statement ofOrganization (filed December 3, 2019) Gary Peters, FEC Form 2 Statement of Candidacy (filed December l0, 2019) .pelf. Better Future Michigan, New Ad: Sen. Gary Peters Believes Medicare for All is the Path Forward, Dem Senator Backs Green New Deal Goal ofNet-Zero Emissions by 20
	1 
	2020) https://www.m1ive.com/public-interest/2020/0l/john-james-ca.mpajgn-accused-of-coordinating-with-dark­
	2 
	https://docguery.fec.gov/pdf/552/201906069149951552/20 L906069149951552.pdf. 
	3 
	https://docguerv.fec.gov/pdf/368/20l912039166152368/201912039166152368.pdf. 
	4 
	https://docguery.fec.gov/pdli'629/201.9l2109166168629/201912109166168629 
	5 
	https://www.betterfuturemichigan.com/news/medicareforall (published July 31, 2019); Zachary Evans, Michigan 
	2019) https://www.naLionalreview.com/news/inichigan-dem-senator-backs-green-new-deal-goal-of
	11, 2019) https://www.mlive.com/public
	-

	/12/part isan-groups-announce-m ichigan-organizing-proj ects-before-2020-elections.ht 
	6 
	2019) https://www.detroitnews.com/slory/news/politics/2019/09/19/gop-research
	vism-miclligan/2313467001/; Linkedln.com, Tori Sachs, 
	llltps://www.Iinkedin.com/in/torirexfordsachs

	2 
	U.S. Senate from January 2019 through May 2019.Her employment with the James campaign 
	7 

	was terminated sometime in May of2019. The history ofMs. Sachs payments from the James 
	campaign suggest she worked for the James campaign through May 31, 2019. For each month of 
	her work in 2019 she was paid at the start of the month, presumably for the entire current month 
	ofservices. Specifically, the James campaign paid her on January 10, 2019, March 1, 2019, April 
	2, 2019, and May 3, 2019.She was hired as the founding executive director of Better Future 
	8 

	Michigan on June 1, 2019, immediately after receipt ofher final May payment from the James 
	campaign.On June 12, 2019 Better Future Michigan was 
	9 
	incorporated in Michigan.
	10 

	Since its founding, Better Future Michigan has focused on attacking the political record 
	ofJames' It has spent approximately 
	potential general election opponent, Senator Gary Peters.
	11 

	$300,000 attacking Senator Peters through digital and television ads. 
	12 

	LEGAL ANALYSIS 
	LEGAL ANALYSIS 
	BCRA prohibits federal candidates and their agents from directly or indirectly 
	establishing an entity that solicits, receives, directs, transfers or spends funds in connection with 
	a federal election that are not subject to the contribution limits, source prohibitions, and reporting 
	FEC.gov, Search ofDisbursements to Victoria Sachs from John James for Senate in 2019-2020, 
	7 

	lype=processed&committee id:=cC0065 l208&recip,ient name=sachs &two year transaction period=2020. FEC.gov, Search ofDisbursements to Victoria Sachs from John James for Senate in 2019-2020, type=processed&committee id=C0065 I 208&recipient name=sacl1s 
	https://www.fec.gov/data/disbursements/?data 
	8 
	https://www.fec.gov/data/disbursements/?data 

	&two year transaction period=2020. See Exhibit A, Letter from Robert L. Avers, Counsel to Victoria Sachs, to Lavora Barnes, Chair, Michigan Democratic Party (January 23, 2020). Better Future Michigan, Articles of Incorporation, available at https:/ /cofs. lara.state. mi.us/ComWeb/Cm:pSearch/CorpSumrnary.aspx?ID=802332604&SEARCH TYPE= I . See Karl Evers-Hillstrom, "Candidates and Outside Groups Often Coordinate, Most Recently in Michigan," ­coordinate--most-recently-in-michigan/. See Malachi Barrett, "Michig
	9 
	10 
	11 
	OpenSecrets.org (Jan. 22, 2020) 
	https://www.opensecrets.org/news/2020/01/candidates-and-outside-groups-ot'ten
	12 
	https:// www.mlive.com/pub I ic-
	https://www.facebook.co.m/ads/library/'!active 

	impressions lifotime&view all page id=l316423028507925. 
	3 
	requirements ofthe Federal Election Campaign Act of 1971 When considering whether a candidate has "established" an entity, the Commission examines a number offactors. One key factor is whether the candidate "directly or through his agent, had an active or significant role in the formation ofthe entity."
	("the Act").
	13 
	14 

	Better Future Michigan's founding executive director was Tori Sachs, John James' former campaign manager, who was working for the James campaign just weeks before establishing Better Future Michigan. It is nearly impossible to believe that Ms. Sachs left the James campaign and immediately formed a nonprofit organization dedicated to attacking James' political opponent on her own accord and not as an agent ofJames himself. As the Executive Director in place prior to incorporation ofthe entity, Ms. Sachs play
	election.
	15 
	16 
	17 

	52 U.S.C. § 30125(e)(l)(A); 11 C.F.R. § § 300.61; 300.60(c). 11 C.F.R. § 300.2(c)(2)(ix). See Karl Evers-Hillstrom, "Candidates and Outside Groups Often Coordinate, Most Recently in Michigan," 22, 2020) coordinate-most-recentl y-i.11-michigan/. Better Future Michigan, Facebook Ad Library, status=aaU&ad type:calJ&country=US&impression search field= has 
	13 
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	https;//www.opensecrets.org/news/2020/0 L/candidates-and-outside-groups-often­
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	impressions lifotime&view all page id= l316423028S07925. _logo (published July 29, 2019). 
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	YouTube.com, 
	Eliminate, https://www.youtube.com/watch?v=ey-jiKKVCo8&feature=emb

	4 
	Figure
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	As a 50l(c)(4) organization, Better Future Michigan raises funds outside ofthe Act's contribution limits and source restrictions and is not required to report its contributions and expenditures to the FEC. Accordingly, based on the available evidence, it appears likely that John James, through his agent, Tori Sachs, illegally established a dark money entity that is raising and spending funds outside of the federal contribution limits, source restrictions and reporting requirements to support James' election
	REQUESTED ACTION 
	REQUESTED ACTION 
	In light ofthe foregoing, I respectfully request that the Commission immediately investigate the above allegations to determine whether John James, through his agent Victoria Sachs, violated BCRA and FEC regulations by establishing an entity that raises and spend funds on federal elections outside ofthe limits, source prohibitions, and reporting requirements ofthe Act. 
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	Lavora Barnes 
	Chair, Michigan Democratic Party 
	606 Townsend 
	Lansing, MI 48933 
	Dear Ms. Barnes, 
	We are counsel for Mrs. Victoria Sachs and write you regarding false and defamatory statements published by agents ofthe Michigan Democratic Party, Alex J apko and Claire Salzman, on January 22, 2020. While Mrs. Sachs appreciates diversity ofopinion and First Amendment protections for opinion, the publication of a false statement of fact alleging that Mrs. Sachs violated FEC coordination laws crosses the line from opinion to defamation because it both falsely and maliciously accuses another of a ~'which con
	Your agents state as a fact (with no evidence or citation) in multiple tweets that Mrs. Sachs violated the law.While one of the tweets is a broad accusation of lawlessness by Mrs. Sachs, the other alleges a violation that, if true, would be a serious crime; 11 C.F.R. § 109.22 makes it a fdony for corporations (including non-profit 501(c)(4)'s like Better Future Michigan and Super PACs) and federal candidates to make coordinated expenditures. The assertion that Mrs. Sachs violated federal coordination laws i
	1 

	. Claire Salzman, Twitter (Jan. 22, 2020), 
	. Claire Salzman, Twitter (Jan. 22, 2020), 
	1 
	Alex Japko, Twitter (Jan. 22, 2020), https://twitter.com/ajapko/status/1220090998111588353?s=21 



	The Facts 
	The Facts 
	During the 2018 election cycle, Mrs. Sachs was an employee ofJohn James for Senate, Inc. ("JJFS"). Mrs. Sachs' employment with the JJFS committee terminated in May of2019. OnJune 1, 2019, Mrs. Sachs was hired as Executive Director ofBetter Future Michigan. Better Future ~lichigan has not run any advertisements advocating for or against any political candidates. 
	. 
	https://twitter.com/clairesalzman/status/1220113485310414848?s=11
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	Lavora Barnes 
	Chair, Michigan Democratic Party January 23, 2020 
	Page 3 
	Actual Malice 
	Actual Malice 
	In New York Times v. Sullivan, 376 U.S. 254 (1964), the Supreme Court held that for a public figure to sustain a claim of defamation or libel, the First Amendment requires that the plaintiff show that the defendant knew that a statement was false or was reckless in deciding to publish the information without investigating whether it was accurate. 
	Both Mr. Japko and Ms. Salzman linked the Open Secrets article by Karl Evers-Hillstrom (the "Article") to their defamatory tweets. The Article vety clearly states Mrs. Sachs did not violate FEC coordination rules. In fact, the Article quotes Brendan Fischer, director of federal reform at the Campaign Legal center who stated, "The coordination rules are only implicated if the content of the ad expressly advocates for or against the candidate or is run shortly before the election" adding that the ad has to be
	5 

	The false assertion that Tori Sachs committed a felony by illegally coordinating expenditures is libel per se. You are now on notice of the falsity of these statements, and therefore any repetition of said false statements will be deemed malicious. 
	Id. 
	Id. 
	5 






	Demand 
	Demand 
	We hereby demand: (1) that you and your agents immediately cease and desist from any further publication of false claims that Mrs. Sachs violated "the law'' and/or specifically federal coordination laws or regulations; and (2) that you and your agents remove the defamatory tweets and issue public apologies on Twitter to correct these blatantly false claims about individuals. 
	In addition, you are now on notice regarding your legal obligation to cease and desist from making false factual claims about Mrs. Sachs. We understand and respect your right to express your policy differences with conservatives, but you may not make up and publish false factual claims. 
	Preservation Obligations 
	Preservation Obligations 
	In light of your actions, we demand that you affirmatively preserve, and not destroy, delete, hide or misplace documents and materials of all kinds, without limitation, regarding the creation of the tweets. Please also instruct Alex Japko and Claire Salzman to immediately implement litigation document holds regarding communications and verification of the factual claims in their tweets. 
	ARIZ ONA CALI FORN IA l'L O RIOA KEN T' UC KY MI CHIGA N NEVADA OH IO fENNESSEE TE XAS T OR ON 'fO WASH ING"rO N DC 
	DICKINSON WRIGHT PLLC 
	La vora Barnes Chair, Michigan Democratic Party January 23, 2020 Page 2 
	On January 22, 2020 at 4:08 PM EST, AlexJapko, Michigan Democratic Party Spokesperson, tweeted from @ajapko: "READ: John James' former staffer Tori Sachs violated FEC coordination law...AGAIN. #MISen" and linked an article from by Karl Evers-Hillstrom (the "Article") clearly stating that in fact lvfrs. Sachs did not violate the law.
	OpenSecrets.org 
	2 

	OnJanuary 22, 2020 at 2:38 PM Claire Salzman, employee of the Michigan Democratic Party, tweeted from @clairesalzman, "bold move to flagrantly disregard the law but hey the GOP isn't known for its aptitude for rule-following #MISen" linking a tweet with the Article.
	3 

	Had Mr. Japko or Ms. Salzman bothered to read the Article before posting the libelous and factually inaccurate tweets, they would have known that, as the article very clearly states, Mrs. Sachs did not violate any law.-1 As we are sure you are aware, it is incumbent upon spokespersons to be fully informed of facts before speaking out on behalfofa political organization. 
	Further, by concluding his tweet with "AGAIN" Mr. Japko falsely states that Mrs. Sachs has committed illegal coordination multiple times. The reality is that Mrs. Sachs has ~ undertaken illegal coordination, and to falsely assert that she has only amplifies her claim of libel per se. 
	Alex Japko, Twitter (Jan. 20, 2020), . Claire Salzman, Twitter (Jan. 22, 2020), . Karl Evers-Hillstrom, Candidates and outside groups often coordinate, most recently in Michigan, Open Secrets (Jan. 22, 2020), coordinate-most-recently-in-michigan/. 
	Alex Japko, Twitter (Jan. 20, 2020), . Claire Salzman, Twitter (Jan. 22, 2020), . Karl Evers-Hillstrom, Candidates and outside groups often coordinate, most recently in Michigan, Open Secrets (Jan. 22, 2020), coordinate-most-recently-in-michigan/. 
	2 
	https://twitter.com/ajapko/status/1220090998111588353?s=21
	3 
	https://twitter.com/clairesalzman/status/1220113485310414848?s=11 
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	https://www.opensecrets.org/news/2020/01/candidates-and-outside-groups-often­




	Libel Per Se 
	Libel Per Se 
	Michigan law defines libel as a written or published false assertion of fact to a third party medium which subsequently causes injury or harm to another party's reputation. There are four elements to prevail on a libel action: 1) a false and defamatory statement concerning the plaintiff; 2) an unprivileged communication to a third party; 3) fault amount to at least negligence on the part of the publisher; and 4) either actionability ofthe statement irrespective of special harm or the existence ofspecial har
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	Lavora Barnes Chair, Michigan Democratic Party January 23, 2020 
	Pagc4 
	Please respond to me directly at by 5:00 PM EST on Friday, January 24, 2020, to confirm your compliance with these demands. 
	r:rvcrs(@dickinsonwright.com 

	Cordially, 
	Isl Robert L. Avers 
	Robert Avers Jessica Brouckaert 
	Coumel to Victoria Sachs 
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	FEDERAL ELECTION COMMISSION 
	WASHINGTON, D.C. 20463 
	Charles Spies MAR 1 2 2020 
	Dickinson Wright PLLC 
	1825 I Street NW, Suite 900 
	Washington, DC 20009 
	RE: MUR 7716 
	Dear Mr. Spies: 
	The Federal Election Commission received a complaint that indicates your clients, John James, John James for Senate, Inc., and Timothy Caughlin in his official capacity as treasurer may have violated the Federal Election Campaign Act of 1971, as amended (the "Act"). A copy of the complaint is enclosed. We have numbered this matter MUR 7716. Please refer to this number in all future correspondence. 
	The Act affords you the opportunity to demonstrate in writing that no action should be taken against your clients, John James, John James for Senate, Inc., and Timothy Caughlin in his official capacity as treasurer in this matter. Ifyou wish to file a response, you may submit any factual or legal materials that you believe are relevant to the Commission's consideration ofthis matter. Where appropriate, statements should be submitted under oath by persons with relevant knowledge. Your response, which should 
	This matter will remain confidential in accordance with 52 U.S.C. § 30109(a)(4)(B) and § 30109(a)(l2)(A) unless you notify the Commission in writing that you wish the matter to be made public. Please be advised that, although the Commission cannot disclose information regarding an investigation to the public, it may share information on a confidential basis with other law enforcement agencies. 
	1 

	Please note that you have a legal obligation to preserve all documents, records and materials relating to the subject matter of the complaint until such time as you are notified that the Commission has closed its file in this matter. See 18 U.S.C. § 15 l9. 
	The Commission has the statutory authority to refer knowing and willful violations ofthe Act to the Department ofJustice for potential criminal prosecution, 52 U.S.C. § 30 109(a)(5)(C), and to report information regarding violations of law not within its jurisdiction to appropriate law enforcement authorities. Id § 30107(a)(9). 
	Any correspondence sent to the Commission, such as a response, must be addressed to one ofthe following (note, ifsubmitting via email this Office will provide an electronic receipt 
	by email): 
	by email): 
	by email): 

	Mail Federal Election Commission Office ofComplaints Examination and Legal Administration Attn: Christal Dennis, Paralegal 1050 First Street, NE Washington, DC 20463 
	Mail Federal Election Commission Office ofComplaints Examination and Legal Administration Attn: Christal Dennis, Paralegal 1050 First Street, NE Washington, DC 20463 
	OR 
	Email CELA@fec.gov 


	Ifyou have any questions, please contact Christal Dennis at (202) 694-1650 or toll free at 1-800-424-9530. For your information, we have enclosed a briefdescription ofthe Commission's procedures for handling complaints. 
	Sincerely, 




	~~,~ 
	~~,~ 
	Jeff S. Jordan Assistant General Counsel Complaints Examination & Legal Administration 
	Figure
	FEDERAL ELECTION COMMISSION 
	WASHINGTON, D.C. 20463 
	MAR 1 2 2020
	Robert Avers Jessica Brouckaert Dickinson Wright PLLC 
	1825 I Street, NW, Suite 900 Washington, DC 20006 
	RE: MUR 7716 
	Dear Mr. Avers and Ms. Brouckaert: 
	The Federal Election Commission received a complaint that indicates your client, Better Future Michigan may have violated the Federal Election Campaign Act of 1971, as amended (the "Act"). A copy of the complaint is enclosed. We have numbered this matter MUR 7716. Please refer to this number in all future correspondence. 
	The Act affords you the opportunity to demonstrate in writing that no action should be taken against your client, Better Future Michigan in this matter. If you wish to file a response, you may submit any factual or legal materials that you believe are relevant to the Commission's consideration of this matter. Where appropriate, statements should be submitted under oath by persons with relevant knowledge. Your response, which should be addressed to the General Counsel's Office, must be submitted within IS da
	This matter will remain confidential in accordance with 52 U.S.C. § 30 I 09(a)(4)(B) and § 30 I 09(a)(l 2)(A) unless you notify the Commission in writing that you wish the matter to be made public. Please be advised that, although the Commission cannot disclose information regarding an investigation to the public, it may share information on a confidential basis with other law enforcement agencies. 
	1 

	Please note that you have a legal obligation to preserve all documents, records and materials relating to the subject matter ofthe complaint until such time as you are notified that the Commission has closed its file in this matter. See 18 U.S.C. § 1519. 
	The Commission has the statutory authority to refer knowing and willful violations ofthe Act to the Department ofJustice for potential criminal prosecution, 52 U.S.C. § 30 I 09(a)(5)(C), and to report information regarding violations oflaw not within its jurisdiction to appropriate law enforcement authorities. Id. § 30I 07(a)(9). 
	Any correspondence sent to the Commission, such as a response, must be addressed to one of the following (note, if submitting via email this Office will provide an electronic receipt 
	by email): 
	by email): 
	by email): 

	Mail Federal Election Commission Office of Complaints Examination and Legal Administration Attn: Christal Dennis, Paralegal 1050 First Street, NE Washington, DC 20463 
	Mail Federal Election Commission Office of Complaints Examination and Legal Administration Attn: Christal Dennis, Paralegal 1050 First Street, NE Washington, DC 20463 
	OR 
	Email CELA@fec.gov 


	Ifyou have any questions, please contact Christal Dennis at (202) 694-1650 or toll free at 1-800-424-9530. For your information, we have enclosed a brief description of the Commission's procedures for handling complaints. 
	Sincerely, 
	Figure
	Jeff S. Jordan Assistant General Counsel Complaints Examination & Legal Administration 
	Jeff S. Jordan Assistant General Counsel Complaints Examination & Legal Administration 
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	FEDERAL ELECTION COMMISSION 
	WASHINGTON, D.C. 20463 
	MAR 12 2020
	Robert Avers Jessica Brouckaert Dickinson Wright PLLC 
	1825 I Street, NW, Suite 900 Washington, DC 20006 
	RE: MUR 7716 
	Dear Mr. Avers and Ms. Brouckaert: 
	The Federal Election Commission received a complaint that indicates your client, Victoria M. Sachs may have violated the Federal Election Campaign Act of 1971, as amended (the "Act"). A copy ofthe complaint is enclosed. We have numbered this matter MUR 7716. Please refer to this number in all future correspondence. 
	The Act affords you the opportunity to demonstrate in writing that no action should be taken against your client, Victoria M. Sachs in this matter. If you wish to file a response, you may submit any factual or legal materials that you believe are relevant to the Commission's consideration ofthis matter. Where appropriate, statements should be submitted under oath by persons with relevant knowledge. Your response, which should be addressed to the General Counsel's Office, must be submitted within 15 days of 
	This matter will remain confidential in accordance with 52 U.S.C. § 30109(a)(4)(B) and § 30109(a)(I2)(A) unless you notify the Commission in writing that you wish the matter to be made public. Please be advised that, although the Commission cannot disclose information regarding an investigation to the public, it may share information on a confidential basis with other law enforcement agencies. 
	1 

	Please note that you have a legal obligation to preserve all documents, records and materials relating to the subject matter of the complaint until such time as you are notified that the Commission has closed its file in this matter. See 18 U.S.C. § 1519. 
	The Commission has the statutory authority to refer knowing and willful violations ofthe Act to the Department ofJustice for potential criminal prosecution, 52 U.S.C. § 30I 09(a)(5)(C), and to report information regarding violations oflaw not within its jurisdiction to appropriate law enforcement authorities. Id. § 30 I 07(a)(9). 
	Any correspondence sent to the Commission, such as a response, must be addressed to one ofthe following (note, if submitting via email this Office will provide an electronic receipt 
	by email): 
	by email): 
	by email): 

	Mail Federal Election Commission Office of Complaints Examination and Legal Administration Attn: Christal Dennis, Paralegal 1050 First Street, NE Washington, DC 20463 
	Mail Federal Election Commission Office of Complaints Examination and Legal Administration Attn: Christal Dennis, Paralegal 1050 First Street, NE Washington, DC 20463 
	OR 
	Email CELA@fec.gov 


	If you have any questions, please contact Christal Dennis at (202) 694-1650 or toll free at 1-800-424-9530. For your information, we have enclosed a brief description of the Commission's procedures for handling complaints. 
	Sincerely, 
	Figure
	Jeff S. Jordan Assistant General Counsel Complaints Examination & Legal Administration 
	Figure
	Digitally signed by Kathryn Ross Date: 
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	CHARLIE SPIES CSpies @dickinsonwright com 202 466 5964 
	April 1, 2020 
	Jeff S. Jordon, Esq. Assistant General Counsel Complaints Examination & Legal Administration Federal Election Commission 1050 First Street NE Washington, DC 20463 VIA E-MAIL: 
	CELA@fec.gov 

	Re: 
	MUR 7716 – Response to Complaint from John James and John James for Senate, Inc. 

	Mr. Jordan, 
	We write on behalf of John James, John James for Senate, and Timothy Caughlin in his official capacity as Treasurer (collectively “the Campaign”) in response to a complaint filed by the Michigan Democratic Party alleging that Mr. James and the Campaign violated the Federal Election Campaign Act of 1974, as amended (“FECA” or “the Act”) by “establishing” Better Future Michigan (“BFM”), a 501(c)(4) public policy organization, through his supposed “agent” Victoria Sachs. For the Commission to understand this c
	1 

	I. 
	Factual Background 

	Mr. James is the Republican candidate challenging incumbent Senator Gary Peters for 
	U.S. Senate in Michigan.  Mr. James filed his Statement of Candidacy on June 6, 2019, designating John James for Senate as his principal campaign committee.  Victoria Sachs was Mr. James’ campaign manager for his 2018 campaign.  In early 2019, she continued as an 
	Statement of Reasons of Commissioners Mason, Sandstrom, Smith and Thomas at 1, MUR 4960. 
	ARIZONA CALIFORNIA         FLORIDA  KENTUCKY MICHIGAN NEVADA         OHIO TENNESSEE      TEXAS TORONTO WASHINGTON DC 
	independent contractor to assist with 2018 vendor issues, 2018 donor maintenance, and Mr. James’ 2020 testing-the-waters process to decide whether to run for office again, and if so, for what office.  Ms. Sachs’ role ended on May 3, 2019, which was before Mr. James decided to run for Senate or any preparations for a Senate campaign began.  Approximately one month after she ceased her role with the Campaign, it was announced that she had become Executive Director for BFM. 
	Based on its own inferences and speculation, the Complaint alleges that Mr. James somehow “established” BFM, a 501(c)(4) public policy organization, through his “agent” Ms. Sachs. This allegation is based on “available evidence” that alleges “it appears likely” that James, through Ms. Sachs, did so.However, there is no “available evidence” outside the Complaint’s incorrect presumptions on what could have occurred.  Of course, the Complaint has to rely on its own inferences for this publicity stunt of a comp
	2
	3 

	II. 
	Legal Analysis 

	A. 
	The Campaign Had No Role in Establishing Better Future Michigan. 

	The Commission prohibits a federal candidate, or an agent of a candidate, or an entity directly or indirectly established, financed, maintained or controlled (EFMC’d) by the candidate from soliciting, receiving, directing, transferring, or spending funds in connection with a federal election, unless the funds are subject to the contribution regulations placed on the candidate.The determination of whether an organization is EFMC’d by a candidate must be examined in the context of the overall relationship bet
	4 
	5
	6 

	The Campaign, including specifically Mr. James, played no role in the establishment of Better Future Michigan, and the Complaint provides no evidence showing any sort of relationship between the Campaign and Better Future Michigan at the time Better Future Michigan was established.  Based on the Complaint, the only commonality between the Campaign and Better Future Michigan is their mutual desire to advance conservative public policy, including by removing Senator Gary Peters from his seat in November. Supp
	2 
	common policy goal has never been, and should never be, the basis for a violation of campaign-finance law.  
	B. 
	Victoria Sachs Was Not an Agent of the Campaign When Better Future Michigan  was Established. 

	Since the Complaint has zero evidence to establish that Mr. James and/or his campaign team established Better Future Michigan (because he did not), it instead has concocted a theory that Ms. Sachs, a former campaign manager and independent contractor on Mr. James’ 2018 Campaign, created the organization as his agent.  The Commission defines an agent as “any person who has actual authority, either express or implied, to solicit, receive, direct, transfer, or spend funds in connection with any election.”“Actu
	7 
	8 

	The Complaint’s interpretation of what constitutes an “agent of the Campaign” is impermissibly broad.  In 2006, the Commission amended its definition of “agency” after the enactment of the Bipartisan Campaign Reform Act (BCRA) in response to concerns that candidates would use their staff to circumvent contribution limits and engage in corruptive activities.In explaining its changes, the Commission stated that the new definition was implemented to “create the appropriate incentives for candidates, party comm
	9 
	10 

	Assuming arguendo that Ms. Sachs could be considered an agent of the 2020 Campaign, she was never one.  The Complaint presumes, without any sort of evidentiary support, that Ms. Let it be clear— Ms. Sachs developed Better Future Michigan on her own, or at least not on behalf of the Campaign. While we are not privy to information regarding who all was involved in the establishment of BFM, we do know that it was not agents of our client, the Campaign.  And any “authority” Ms. Sachs had from the ongoing campai
	Sachs was an agent of the campaign based solely on her prior employment.
	11 

	3 
	 C. 
	The Complaint’s Evidence Provides More Support for Dismissing the Complaint than Moving Forward with an Investigation.  

	Before concluding, we wish to express our concerns regarding the allegations presented by the Complaint.  The Complaint gave the Commission five pages of “information” based solely on the Complaint’s own speculation. Interestingly, the articles it cites as “sources” have contradicted the exact allegations it makes in the Complaint.  For example, while the Complaint claims these ads are a “functional equivalent of express advocacy,” the articles it cites call the exact ads “issue advocacy.”  Another cited ar
	12
	any laws were broken by the Campaign or Better Future Michigan.
	13

	II. 
	Conclusion 

	This complaint is yet another attempt by the Michigan Democratic Party to falsely smear Mr. James’ campaign for Senate.  Given that their candidate, Senator Gary Peters, is widely considered one of the most vulnerable incumbents in the 2020 election, they will do whatever they can, even sending the Commission baseless complaints, in order to keep his seat blue.  However, the Commission has consistently ruled that “unwarranted legal conclusions drawn from asserted facts based on mere speculation will not be 
	14
	 15 
	regulations.
	16

	See Karl Evers-Hillstrom, Candidates and Outside Groups Often Coordinate, Most Recently in Michigan, (Jan. 22, 2020)( “But such issue ads are commonplace in the early months of an election year.”); Compl. at FN 11.   Malachi Barrett, John James Campaign Accused of Coordinating with ‘Dark Money’ Group, MLIVE (Jan. 24, 2020) (“Campaign finance experts said it’s not clear that Sachs broke the law”, “Michigan Campaign Finance Network Executive Director Simon Schuster said the FEC is unlikely to find a violation
	12 
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	     Respectfully submitted, 
	Figure
	     Charlie Spies      Katie Reynolds 
	Counsel to John James and John James for Senate, Inc. 
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	See Compl. at 2 (“The history of Ms. Sach’s payments from the James campaign suggest she worked for the James campaign through May 31.  For each month of her work in 2019 she was paid at the start of the month, presumably for the entire current month of services.”); Id. at 4 (“It is nearly impossible to believe that Ms. Sachs left the James campaign and immediately formed a nonprofit organization dedicated to attacking James’ political opponent on her own accord and not as an agent of James himself.”).  Com
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	See Compl. at 2 (“The history of Ms. Sach’s payments from the James campaign suggest she worked for the James campaign through May 31.  For each month of her work in 2019 she was paid at the start of the month, presumably for the entire current month of services.”); Id. at 4 (“It is nearly impossible to believe that Ms. Sachs left the James campaign and immediately formed a nonprofit organization dedicated to attacking James’ political opponent on her own accord and not as an agent of James himself.”).  Com
	2 
	3 



	federal contribution limits[.]”) 
	federal contribution limits[.]”) 

	52 U.S.C. § 30125(e)(1). 11 C.F.R. § 300.2(c)(2). Id. at § 300.2(c)(2)(ix). 
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	11 C.F.R. § 300.2(b)(3) Explanation and Justification (E&J): Definitions of ‘‘Agent’’ for BCRA Regulations on Non-Federal Funds or Soft Money and Coordinated and Independent Expenditures, FEC (2006), available at . 
	11 C.F.R. § 300.2(b)(3) Explanation and Justification (E&J): Definitions of ‘‘Agent’’ for BCRA Regulations on Non-Federal Funds or Soft Money and Coordinated and Independent Expenditures, FEC (2006), available at . 
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	See Federal Election Commission Explanation and Justification (“E&J”) 71 FR 4975 (Jan. 31, 2006). Id. at 4978. Compl. at 4 (“It is nearly impossible to believe that Ms. Sachs left the James campaign and immediately formed a nonprofit organization dedicated to attacking James’  political opponent on her own accord and not as an agent of James himself.”). 
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	Re: 
	Re: 
	MUR 7716 – Response to Complaint from Better Future Michigan and Victoria Sachs 

	Dear Mr. Jordan, 
	We represent Victoria Sachs and Better Future Michigan, a non-profit social welfare organization formed under Section 501(c)(4) of the Internal Revenue Code dedicated to educating and informing Michiganders on important policy issues. We write in response to the complaint dated February 21, 2020, and designated MUR 7716 (“Complaint”), filed against our clients, among others, by the Chairwoman of the Michigan Democratic Party (“Complainant”). 
	The Complaint provides no evidence or proof that Respondents violated the Bipartisan Campaign Reform Act of 2002, as amended (the “BCRA”), and relies completely on conjecture and innuendo. The Complainant’s gross misunderstanding of the BCRA, upon which this baseless Complaint relies, results in a total waste of the Commission’s time and taxpayer resources. This Complaint is nothing more than a political maneuver aimed to divert attention from substantive issues affecting Michigan voters. Accordingly, Victo

	I. 
	I. 
	Factual Background 

	Victoria Sachs (“Ms. Sachs”) worked as an employee of John James for Senate, Inc. (“the Committee”). Following the November 2018 election, Ms. Sachs assisted the Committee in shutting down campaign operations.  In early 2019, the Committee retained Ms. Sachs as an independent contractor from January to May 3, 2019, to serve as an advisor to Mr. James as he analyzed his options for the future. Ms. Sachs consulted with Mr. James to help him evaluate whether he should run again and, if so, for what office. 
	DICKINSON WRIGHT PLLC 
	April 2, 2020 Page 2 
	Ms. Sachs’ independent contractor relationship with the Committee terminated on May 3, 2019; at that time, Mr. James had not decided whether he would again run for office. The May 3, 2019 payment from the James campaign to Ms. Sachs referenced in the Complaint was a payment made in arrears for services rendered prior to that date—not through May 31, 2020, as Complainant asserts.Moreover, Ms. Sachs was not privy to strategic planning for Mr. James’ 2020 Senate campaign because her relationship with the James
	1 

	On June 6, 2019, John James filed a Statement of Candidacy with the FEC for U.S. Senate.  
	Better Future Michigan was incorporated on June 12, 2019. Ms. Sachs has served as Executive Director of Better Future Michigan since its founding. 
	To date, Better Future Michigan has not produced or disseminated a single express advocacy advertisement. Better Future Michigan has, however, produced and disseminated three (3) issue advocacy advertisements: “Eliminate”, “Falling in Line”, and “Radical Washington Liberals.” We encourage the Commission to watch these advertisements to see they do not constitute express advocacy. 
	2


	II. 
	II. 
	Victoria Sachs is Not an Agent of John James for Senate, Inc. 

	Complainant alleges Mr. James illegally established Better Future Michigan in violation of 52 
	U.S.C. § 30125(e)(1)(A) through his former employee and contractor, Ms. Sachs.  Complainant’s allegations, however, lack merit because Ms. Sachs never acted as an agent of John James or the Committee as it relates to Better Future Michigan, and also because neither John James nor his agents played any role whatsoever in the establishment of Better Future Michigan or any of its subsequent activities. Complainant’s claims therefore lack merit, and the complaint should be dismissed accordingly. 
	52 U.S.C. § 30125(e)(1) prohibits federal candidates and their “agents” from establishing, financing, maintaining or controlling an entity which engages in federal election activity and is not subject to federal contribution limits. 52 U.S.C. § 30125(e)(1)(A) prohibits federal candidates and their agents from soliciting or spending funds outside of federal contribution limits.  Meanwhile, Commission regulations define an “agent” of a federal candidate or officeholder as “any person who has actual authority,
	3
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	DICKINSON WRIGHT PLLC 
	April 2, 2020 Page 3 
	ridden path that “[i]t is nearly impossible to believe . . . Ms Sachs . . . formed [Better Future Michigan] on her own accord.” 
	The Commission should reject Complainant’s invitation to look past the relevant and controlling terms under BCRA, as well as its thinly veiled request to find a violation based on mere loose association between Ms. Sachs and a former employer.  That is not the legal standard, and the term “agency” is a legal term of art not subject to a “we know it when we see it” standard. To that end, and despite Complainant’s apparent attempt to loosen the meaning of “agent” to fit their current purpose, “apparent author
	4 
	5 

	 Compl. at 3.  “Eliminate”, Facebook (July 30, 2019), . “Falling in Line”, Facebook (Dec. 11, 2019), . “Radical Washington Liberals”, Facebook (Dec. 16, 2019), .   11 C.F.R. § 300.2(b)(3). 
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	Definitions of ‘‘Agent’’ for BCRA Regulations on Non-Federal Funds or Soft Money and Coordinated and Independent Expenditures, 71 Fed. Reg. 20, 4975 (Jan. 31, 2006), . Id. at 4980. 
	Definitions of ‘‘Agent’’ for BCRA Regulations on Non-Federal Funds or Soft Money and Coordinated and Independent Expenditures, 71 Fed. Reg. 20, 4975 (Jan. 31, 2006), . Id. at 4980. 
	Definitions of ‘‘Agent’’ for BCRA Regulations on Non-Federal Funds or Soft Money and Coordinated and Independent Expenditures, 71 Fed. Reg. 20, 4975 (Jan. 31, 2006), . Id. at 4980. 
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	III. 
	III. 
	Conclusion 

	Ms. Sachs’ relationship with the James campaign terminated before he chose to run for office. She had no actual authority to solicit, receive, direct, transfer, or spend funds in connection with any election from Mr. James or anyone else. Ms. Sachs has not acted as an agent of James or the Committee in any fashion since terminating her relationship with the Committee in May 2019. Likewise, neither John James, the Committee, nor their agents played any role whatsoever in the establishment of Better Future Mi
	Is it really impossible to believe that Ms. Sachs established on her own accord an organization dedicated to educating and informing Michigan voters on important policy issues?  Of course not. Ms. Sachs is a lifelong Michigan resident who has been active in state politics for many years, and the choice to establish Better Future Michigan was hers and hers alone. Complainant’s presupposition that Mr. James is dictating the career course of Ms. Sachs is as offensive and insulting as it is incorrect. 
	The entire Complaint lacks substance and candor, and relies solely on speculation and innuendo. Based upon the foregoing, Better Future Michigan and Ms. Sachs respectfully ask the Commission to dismiss the Complaint and close the file. 
	Respectfully submitted, 
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	Robert Avers Jessica Brouckaert 
	Counsel to Victoria Sachs & Better Future Michigan 
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	MUR: 7716 
	DATE COMPLAINT FILED: March 9, 2020 DATE OF NOTIFICATIONS: March 12, 2020 LAST RESPONSE RECEIVED:  April 2, 2020 DATE ACTIVATED: April 14, 2020 
	Figure

	EXPIRATION OF SOL:  June 1, 2024 (Earliest) December 24, 2024 (Latest) ELECTION CYCLE: 2020 
	Michigan Democratic Party 
	John James for Senate, Inc. and Timothy Caughlin in 
	his official capacity as treasurer  John James Better Future Michigan Victoria Sachs 
	52 U.S.C. § 30118(a) 52 U.S.C. § 30125(e)(1)(A) 11 C.F.R. § 109.21 
	11 C.F.R. § 300.2(c)(2) 
	25 INTERNAL REPORTS CHECKED: Disclosure Reports 26 27 FEDERAL AGENCIES CHECKED: None 28 29 I. INTRODUCTION 
	30 The Complaints in these matters allege that Better Future Michigan, Inc. (“BFM”), a non31 profit corporation, made prohibited in-kind contributions to John James and John James for 32 Senate, Inc. and Timothy Caughlin in his official capacity as Treasurer (the “Committee”), in 33 violation of the Federal Election Campaign Act of l97l as amended (“the Act”).  The Complaints 34 allege that within a month of leaving her employment with the Committee in May 2019, Victoria 35 Sachs became Executive Director o
	-

	MURs 7686, 7714 and 7716 (John James for Senate, Inc., et al.) First General Counsel’s Report Page 3 of 15 
	1 as his agent, directly or indirectly established, financed, maintained or controlled (“EFMC’d”) 2 BFM.3 The Respondents deny that the advertisements satisfy the Commission’s standards for 4 coordinated communications because they do not satisfy the conduct prong.  Further, 5 Respondents deny that the Committee had any involvement, directly or indirectly through Sachs, 6 in the establishment of BFM. 7 As discussed below, there is insufficient information to support the allegations that BFM 8 made communica
	2 

	10 Commission:  (1) dismiss the allegation that BFM made, and James and the Committee accepted, 11 a prohibited in-kind contribution in violation of 52 U.S.C. § 30118(a); and (2) dismiss the 12 allegation that James, the Committee, BFM, and Sachs violated 52 U.S.C. § 30125(e)(1) by 13 soliciting, receiving, directing, transferring, or spending funds prohibited under the Act in 14 connection with an election for federal office. 15 II. FACTUAL BACKGROUND 16 On June 6, 2019, James declared his 2020 candidacy f
	3
	4 

	MURs 7686, 7714 and 7716 (John James for Senate, Inc., et al.) First General Counsel’s Report Page 4 of 15 
	1 In 2018, James also ran for U.S. Senate in Michigan against Senator Debbie Stabenow 2 and designated the Committee as his principal campaign committee.  Sachs was James’s 3 campaign manager for his 2018 candidacy.  After James lost the election, Sachs began serving 4 James as an independent contractor in January 2019 to “assist with 2018 vendor issues, 2018 5 donor maintenance, and Mr. James [sic] 2020 testing-the-waters process to decide whether to run 6 for office again, and if so, for what office.”  Sa
	5
	6
	7
	8 

	10 The next month, Sachs became the first Executive Director of BFM, which was 11 incorporated on June 12, 2019, as a section 501(c)(4) organization established under the Internal 12 Revenue Code.  According to its Articles of Incorporation, BFM’s purpose is “to educate and 13 engage the public on the need for leadership committed to taking action to secure a better future 
	9

	See John James for Senate Inc., Amended Statement of Organization, FEC Form 1 (Oct. 4, 2018); John James, Amended Statement of Candidacy, FEC Form 2 (June 6, 2018). 
	5 

	MUR 7686 John James and John James for Senate, Inc. Resp. at 3 (Feb. 19, 2020) (“MUR 7686 James Resp.”); see also MUR 7714 James Resp. at 2; MUR 7716 James Resp. at 1-2; MUR 7686 Victoria Sachs and Better Future Michigan Resp. at 2 (Apr. 2, 2020) (“MUR 7686 BFM Resp.”); MUR 7714 Victoria Sachs and Better Future Michigan Resp. at 2 (Apr. 2, 2020) (“MUR 7714 BFM Resp.”); MUR 7716 Victoria Sachs and Better Future Michigan Resp. at 2 (Apr. 2, 2020) (“MUR 7716 BFM Resp.”). 
	6 

	MUR 7686 James Resp. at 3; see also MUR 7714 James Resp. at 2; MUR 7716 James Resp. at 1-2; MUR 7686 BFM Resp. at 2; MUR 7714 BFM Resp. at 2; MUR 7716 BFM Resp. at 2; John James for Senate, Inc., Amended 2019 July Quarterly Report at 347 (Aug. 21, 2019). 
	7 

	MUR 7686 Compl. at 6; MUR 7716 Compl. at 3; MUR 7686 James Resp. at 3; see also MUR 7714 James Resp. at 2; MUR 7716 James Resp. at 1-2; MUR 7686 BFM Resp. at 2; MUR 7714 BFM Resp. at 2; MUR 7716 BFM Resp. at 2. 
	8 

	MURs 7686, 7714 and 7716 (John James for Senate, Inc., et al.) First General Counsel’s Report Page 5 of 15 
	1 through strong national security, and increased economic and educational opportunities with the 
	2 objective of ensuring everyone the opportunity to achieve the American Dream.”
	10 

	3 The Complaints and Responses identify three advertisements paid for by BFM.  The 
	4 Complaints focus on “Eliminate,” which ran on Facebook from August 7-12, 2019 (within 120 
	11

	5  The Responses cite two additional 
	days of Sachs’s departure from the Committee).
	12

	6 advertisements – “Falling in Line” and “Radical Washington Liberals” – that BFM states it 
	13
	14

	7 
	publicly distributed in December 2019 (more than 120 days after Sachs’s departure).
	15 

	8 Relying on a Daily Beast article, the Complaint in MUR 7714 alleges that the Committee 
	9  First, the article 
	and BFM used some of the same vendors – IMGE and Smart Media Group.
	16

	10 notes that James’s largest vendor during the 2020 cycle is IMGE, a digital consulting firm.  The 
	Better Future Michigan, Articles of Incorporation (June 12, 2019), available at .  We also note the existence of Better Future MI Fund, a similarly named independent expenditure-only political committee (“IEOPC”).  See Statement of Organization, FEC Form 1 (Oct. 31, 2019).  We analyze the issues under the assumption that the relevant organization is the 501(c)(4), as the Complaint alleges and the records support.  See infra nn. 11-14.  
	10 
	TYPE=3
	https://cofs.lara.state mi.us/CorpWeb/CorpSearch/CorpSearchFormList.aspx?SEARCH 


	Better Future Michigan, Eliminate, FACEBOOK AD LIBRARY (Aug. 7-12, 2019), . 
	11 
	https://www.facebook.com/ads/library/?id=2470707176327256
	https://www.facebook.com/ads/library/?id=2470707176327256


	MUR 7686 Compl. at 5-6; see also MUR 7716 Compl. at 4.; see also Ads from Better Future Michigan, FACEBOOK,  (last accessed Sept. 22, 2020) (“Facebook Ad Library”). 
	12 
	https://bit.ly/2yQqiAi
	https://bit.ly/2yQqiAi


	Better Future Michigan, Falling in Line, YOUTUBE (Dec. 10, 2019), . 
	13 
	https://www.youtube.com/watch?v=pfAv5r4trHE&feature=youtu.be
	https://www.youtube.com/watch?v=pfAv5r4trHE&feature=youtu.be


	Better Future Michigan, Radical Washington Liberals, FACEBOOK AD LIBRARY (Dec. 17-23, 2019), . 
	14 
	https://www.facebook.com/ads/library/?id=1009141209419973
	https://www.facebook.com/ads/library/?id=1009141209419973


	MUR 7686 BFM Resp. at 2; MUR 7714 BFM Resp. at 2; MUR 7716 BFM Resp. at 2; see also Facebook Ad Library. BFM stated that it “disseminated” “Falling in Line,” which was posted to BFM’s YouTube page on December 10, 2019.  See MUR 7686 BFM Resp. at 2; MUR 7714 BFM Resp. at 2; MUR 7716 BFM Resp. at 2. Although “Falling in Line” does not appear in either BFM’s Facebook Ad Library or in the Google Transparency Report, as of August 4, 2020, the “pinned” tweet on BFM’s account was to an article dedicated to BFM’s r
	15 
	https://twitter.com/BetterFutureMI/status/1204846944851578881?s=20
	https://twitter.com/BetterFutureMI/status/1204846944851578881?s=20
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	https://dailycaller.com/2019/12/11/2020-liberal-groups-better-future-michigan


	See MUR 7714 Compl. at 1-2. 
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	MURs 7686, 7714 and 7716 (John James for Senate, Inc., et al.) First General Counsel’s Report Page 6 of 15 
	1 article states that BFM used IMGE to create its website and “[h]ours after [The Daily Beast 2 journalist] asked the James campaign about that particular case of apparent vendor overlap, 3 BFM’s website registration data was scrubbed of fingerprints tying it to IMGE.” Second, the 4 Complaint alleges an overlap because the Committee used Smart Media Group to place its ads in 5 2018, and BFM used Del Cielo Media, a subsidiary of Smart Media group, to place its ads.6 In response, BFM and the Committee both ad
	17
	18 
	19

	10 Committee has disbursed $ to the firm though July 15, 2020. Both respondents 11 contend that IMGE used a firewall policy to prevent its work from being shared with other 12 13 As to Smart Media Group and its subsidiary Del Cielo Media (“Del Cielo”), the 14 Committee acknowledges that it used Smart Media Group for ad placements, but states that its 
	728,566.39
	20
	clients and provided excerpts of the firewall policy from their respective contracts.
	21 

	Id. (quoting from The Daily Beast Article). 
	17 

	MUR 7714 Compl. at 1. 
	18 

	MUR 7714 BFM Resp. at 7. A case study on IMGE’s website profiles work done for “a c4 that cares about economic freedom [and] wanted to build a strong, state-wide network of activists who were passionate about free-market health care.”  See Build a Statewide Network of Issue Advocates, IMGE, (last visited Aug. 4, 2020).  The page, which features multiple images reading “Medicare for All,” states that the services provided included IMGE “us[ing] an interstitial ad network to catch locals online and drive them
	19 
	a-statewide-network-of-issue-advocates/ 
	https://imge.com/case-study/build
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	MUR 7714 James Resp. at 2; John James for Senate, Inc., Amended 2019 July Quarterly Report at 335 (Aug. 21, 2019) (showing disbursements to IMGE LLC beginning June 5, 2019); John James for Senate, Inc., 2020 Pre-Primary Report at 603 (July 23, 2020) (showing disbursements to IMGE as late as July 15, 2020); John James for Senate, Inc., 2019-2020 Disbursements to IMGE, 
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	type=processed&committee id=C00651208&recipient name=IMGE &two year transaction period=2020
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	MUR 7714 James Resp. at 2, 5-6; MUR 7714 BFM Resp. at 7-8. 
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	MURs 7686, 7714 and 7716 (John James for Senate, Inc., et al.) First General Counsel’s Report Page 7 of 15 
	1  BFM 2 acknowledges that it currently uses Del Cielo for ad 3 III. LEGAL ANALYSIS 4 A. The Available Information Is Insufficient to Support Finding Reason to 
	contract ended after the 2018 election, more than 120 days before BFM incorporated.
	22
	placement.
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	5 Believe That Respondents Made Coordinated Communications  6 Corporations are prohibited from making contributions to candidates and their authorized 7 committees, and federal candidates and their authorized committees may not knowingly accept 8 such   When a person makes an expenditure in cooperation, consultation, or in 
	24
	contributions.
	25

	9 concert with, or at the request or suggestion of, a candidate or the authorized committee or their 10 agents, it is treated as an in-kind 11 Under the Commission’s regulations, a communication is “coordinated” with a candidate, 12 an authorized committee, a political party committee, or agent thereof, and is treated as an in13 kind contribution, if the communication satisfies a three-prong test: (1) it is paid for, partly or 14 entirely, by a person other than the candidate, authorized committee, politica
	contribution.
	26 
	-
	and (3) it satisfies at least one of the “conduct standards” at 11 C.F.R. § 109.21(d).
	27
	coordinated.
	28 

	MUR 7714 James Resp. at 2; see also John James for Senate, Inc., 2018 Post-General Report at 856 (Jan. 24, 2019). MUR 7714 BFM Resp. at 2, 6. 52 U.S.C. § 30118(a); 11 C.F.R. § 114.2(b). 52 U.S.C. § 30118(a). 
	22 
	23 
	24 
	25 

	Id. § 30116(a)(7)(B); 11 C.F.R. § 109.20; see also Buckley v. Valeo, 424 U.S. 1, 46-47 (1976). 11 C.F.R. § 109.21(a); see also id. § 109.21(b) (describing in-kind treatment and reporting of coordinated communications).  
	26 
	27 

	Id. § 109.21(a); see also Coordinated and Independent Expenditures, 68 Fed. Reg. 421, 453 (Jan. 3, 2003) (Explanation and Justification) (“E&J”). 
	28 
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	1 The three advertisements in question satisfy the first prong because BFM, not James or 2 the Committee, paid for the ads.  However, they do not appear to constitute coordinated 3 communications because they do not meet any of the conduct standards set forth at section 4   The “conduct” prong will be satisfied if:  (1) the communication was created, 5 produced, or distributed at the request or suggestion of a candidate or his campaign; (2) the 6 candidate or his campaign was materially involved in decision
	109.21(d).
	29

	10 or used material information gained from past work with the candidate to create, produce, or 11 distribute the communication; (5) the payor employed a former employee or independent 12 contractor of the candidate who used or conveyed material information about the campaign’s 13 plans, projects, activities or needs, or used material information gained from past work with the 14 candidate to create, produce, or distribute the communication; or (6) the payor republished 15 campaign 16 The Complaints allege 
	material.
	30 
	Committee.
	31 

	We do not analyze whether the advertisements meet the content standards because they do not appear to satisfy any of the conduct standards, as explained below. 
	29 

	See 11 C.F.R. § 109.21(d); see also Factual & Legal Analysis at 6, MUR 6660 (Angus King for 
	30 

	U.S. Senate Campaign et al) (“F&LA”); F&LA at 5, MUR 6337 (Jay Riemersma for Congress Campaign Committee); F&LA at 5, MUR 5999 (Freedom’s Watch, Inc.). 
	MUR 7686 Compl. at 6-7; MUR 7714 Compl. at 1-2; see also MUR 7716 Compl. at 4. 
	31 
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	1 1. 2 Under the “former employee or independent contractor standard,” the conduct prong may 3 be satisfied if: (1) the payor employed a person who had been an employee or independent 4 contractor of the candidate’s authorized committee during the previous 120 days; and (2) that 5 former employee or independent contractor conveyed to the payor material information about the 6 campaign’s plans, projects, activities or needs, or used information gained from past work with 7 the candidate that was material to 
	Former Employee or Independent Contractor 
	communication.
	32

	10 which was the only ad of the three in question disseminated in the 120 days after Sachs left the 11 12 Regarding the second part of the standard, the Commission has explained that “campaign 13 information must be both current and proprietary (that is, non-public) to be subject to the 14 coordinated communications regulation.”  Similarly, when creating the standard, the 15 Commission noted “much of the information gained working for candidates during primary races 16 becomes largely irrelevant for general
	Committee.
	33 
	34
	35 

	11 C.F.R. § 109.21(d)(5). 
	32 

	Respondents assert that Sachs’s last day with the Committee was May 3, 2019. See MUR 7686 James Resp. at 3.  According to the Facebook Ad Library, BFM distributed “Eliminate” on August 7, 2019. Coordinated Communications Explanation & Justification, 75 Fed. Reg. 55,947, 55,959 (Sept. 15, 2010). Coordinated Communications Explanation & Justification, 71 Fed. Reg. 33,190, 33,205 (June 8, 2006). 
	33 
	34 
	35 
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	1 opponent – Debbie Stabenow, not Gary Peters – suggesting that whatever Sachs may have 2 learned from her work in the 2018 race would have less value for the 2020 race.  Although Sachs 3 also advised James while he was testing the waters for his 2020 campaign, there is insufficient 4 information to support finding reason to believe that any non-public information she may have 5 had about the Committee’s plans was actually material to the creation, development, or 6 distribution of “Eliminate.” 7 Instead, t
	-
	 36 

	10  A 
	where the allegations of coordinated conduct are similarly speculative and lacked support.
	37

	11 review of the available information does not support a finding that Sachs used non-public 
	12 information in providing services to James and that that same information was material to the 
	13 creation, production, or distribution of “Eliminate.”  
	14 2. 15 The “common vendor” conduct standard is satisfied if all of the following are true: 16 (1) the person paying for the communication employs a commercial vendor to “create, produce, 
	Common Vendor 
	38

	MUR 7686 Compl. at 6 (emphasis added). 
	36 

	Cf. F&LA at 8-9, MUR 6358 (Jaime for Congress) (finding no reason to believe where available information did not indicate that campaign or its agents requested or suggested that third party organization “create the ad, participated in any discussion about the ad on behalf of the Committee, were materially involved in its creation or dissemination as Committee agents, or otherwise informed [organization] about the campaign’s plans, projects, activities or needs.”), F&LA at 5-6, MUR 5999 (NRCC, et al.) (findi
	37 

	“Commercial vendor” means any persons providing goods or services to a candidate or political committee whose usual and normal business involves the sale, rental, lease or provision of those goods or services.  11 C.F.R. § 116.1(c). 
	38 
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	1 or distribute” the communication; (2) the vendor has provided certain delineated services to the 2 recipient of the contribution during the 120 days preceding the communication; and (3) the 3 vendor conveys non-public information about the campaign’s “plans, projects, activities, or 4 needs,” or services previously provided to the campaign by the vendor, and that information is 5  Under a “safe 6 harbor” provision, the common vendor conduct standard is not satisfied if a commercial vendor 7 has establishe
	material to the creation, production, or distribution of the communication.
	39
	shared.
	40 

	10 communications through Smart Media Group and Del Cielo.  Even assuming that the parent firm 11 and its subsidiary are a “common vendor,” their work does not satisfy the second part of the 12 standard: providing certain delineated services to the Committee during the 120 days preceding 13 BFM’s   Smart Media Group stopped providing services to the Committee more 14 than 120 days before BFM began using Del 15 IMGE, on the other hand, did provide qualifying services to the Committee within 120 16 days of al
	advertisements.
	41
	Cielo.
	42 

	Id. § 109.21(d)(4)(i)-(iii). 
	39 

	Id. § 109.21(h).  A firewall policy satisfies this safe harbor if it (1) is designed and implemented to prohibit the flow of information between employees or consultants providing services for the person paying for the communication and those employees or consultants currently or previously providing services to the candidate who is clearly identified in the communication, or that candidate’s authorized committee, the candidate’s opponent, the opponent’s authorized committee or a political party committee; 
	40 

	See Id. § 109.21(d)(4)(ii). 
	41 

	MUR 7714 James Resp. at 2; MUR 7714 BFM Resp. at 2, 6; see also John James for Senate, Inc., 2018 Post-General Report at 856 (Jan. 24, 2019). 
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	1 placements since James announced his candidacy in June 2019, and during that time, BFM 2 hired IMGE to build its   There is no information in the record, however, that the first 3 part of the common vendor standard is satisfied: there is no allegation that IMGE “create[d], 4 produce[d], or distribute[d]” any of BFM’s three advertisements, and we are not aware of any 5 such 6 In addition, the Complaint does not allege that IMGE conveyed material non-public 7 information about the Committee’s plans, project
	43
	website.
	44
	information.
	45 
	46

	10 such facts are insufficient to satisfy this element of the conduct   The Commission has 
	prong.
	47

	11 explained that “the mere presence of a common vendor” does not result in a presumption of 
	12   Thus, the available information indicates that the common vendor conduct 
	coordination.
	48

	13 standard has not been satisfied. 
	14 Because the record does not support a finding that the conduct standard is satisfied for 
	15 any of the advertisements in question, we recommend that the Commission dismiss the allegation 
	MUR 7714 James Resp. at 2; John James for Senate, Inc., Amended 2019 July Quarterly Report at 335 (Aug. 21, 2019) (showing disbursements to IMGE LLC beginning June 5, 2019); John James for Senate, Inc., 2020 Pre-Primary Report at 603 (July 23, 2020) (showing disbursements to IMGE as late as July 15, 2020); see 11 C.F.R. § 109.21(d)(4)(ii)(A) (“Development of media strategy, including the selection or purchasing of advertising slots”). 
	43 

	MUR 7714 BFM Resp. at 7. Respondents also rebut the allegation by invoking the safe-harbor provision and pointing to IMGE’s internal firewall policy found in the entities’ contracts with the consulting firm.  MUR 7714 James Resp. at 5; MUR 7714 BFM Resp. at 2-3, 7-8.  We note that Respondents did not provide copies of the actual signed contracts or of IMGE’s firewall policy. 
	44 

	See 11 C.F.R. § 109.21(d)(4)(i); MUR 7714 Compl. at 1-2. 
	45 

	See 11 C.F.R. § 109.21(d)(4)(iii). 
	46 

	See F&LA at 9, MUR 6477 (Huey, et al.) (finding no reason to believe that common vendor standard was satisfied where there was no information indicating that common vendor “used or conveyed information material to the creation, production, or distribution of the communication”). 
	47 

	Coordinated & Independent Expenditures, 68 Fed. Reg. 421, 437 (Jan. 3, 2003). 
	48 
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	1 that Respondents made or accepted a prohibited in-kind contribution in violation of 52 U.S.C. 2 § 30118(a).3 B. There Is Insufficient Information to Support a Reason to Believe Finding 
	 49 

	4 That Respondents Violated the Act’s Soft-Money Provisions 5 The Complaint in MUR 7716 alleges that James, through his agent, Sachs, established 6 BFM to raise and spend non-federal funds to support his   The Complaint asserts that 
	election.
	50

	7 “[i]t is nearly impossible” to believe Sachs acted of her own accord, and not as an agent of 8 James, in helping to establish BFM because: (1) she went from the Committee directly to BFM 9 just a few weeks later; and (2) BFM promptly ran negative advertisements featuring Gary Peters, 
	10 the incumbent senator and James’s 
	opponent.
	51 

	11 The Act prohibits a candidate, an agent thereof, or an entity directly or indirectly 
	12 established, financed, maintained or controlled by or acting on behalf of a candidate from 
	13 soliciting, receiving, directing, transferring, or spending funds in connection with a federal 
	14 election that do not comply with the limits, prohibitions, and reporting requirements of the Act.
	52 

	15 Commission regulations provide that an agent is “any person who has actual authority, either 
	16 express or implied,” to solicit, receive, direct, transfer, or spend funds in connection with any 
	17 
	election.
	53 


	In addition, none of the remaining conduct standards appear to be satisfied.  The available information does not indicate that BFM created, produced, or distributed the relevant ads at the request or suggestion of James or the Committee.  Further, the record does not indicate that James or the Committee were materially involved in or had a substantial discussion with BFM to create, produce, or distribute the ads, or that BFM republished the Committee’s campaign material. 
	49 

	MUR 7716 Compl. at 1. 
	50 

	See id. at 4. 
	51 

	52 U.S.C. § 30125(e)(1)(A).  
	52 

	11 C.F.R. § 300.2(b)(3). 
	53 
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	1 Here, the record does not contain sufficient information to support a reasonable inference 2 that Sachs continued to serve as James’s agent after she terminated her independent contractor 3 relationship with him in May 2019.  According to the Committee’s 2019 July Quarterly Report, 4 Sachs received her last payment from the Committee on May 3, 2019, and Respondents contend 5 that she stopped providing services to James and the Committee at or before that time.6 Although the Complaints suggest that Sachs c
	54 

	10 insufficient to create a reasonable inference that James gave Sachs actual authority, express or 11 12 Accordingly, we recommend that the Commission dismiss the allegations that 13 Respondents violated 52 U.S.C. § 30125(e)(1) by soliciting, receiving, directing, transferring, or 14 spending funds prohibited under the Act in connection with an election for federal office. 15 IV. RECOMMENDATIONS 
	implied, to solicit, receive, direct, transfer, or spend funds to support his election.
	55 

	16 
	17 
	17 
	17 
	1. Dismiss the allegation that Better Future Michigan made a prohibited in-kind 18 contribution in violation of 52 U.S.C. § 30118(a); 19 

	20 
	20 
	2. Dismiss the allegation that John James, John James for Senate, and Timothy Caughlin 21 in his official capacity as treasurer accepted or received a prohibited in-kind 


	John James for Senate, Inc., Amended 2019 July Quarterly Report at 347 (Aug. 21, 2019); MUR 7686 James Resp. at 3; see also MUR 7714 James Resp. at 2; MUR 7716 James Resp. at 1-2; MUR 7686 BFM Resp. at 2; MUR 7714 BFM Resp. at 2; MUR 7716 BFM Resp. at 2. 
	54 

	See F&LA at 6, MUR 7288 (DNC) (requiring specific information that individual was acting on behalf of principal); Definitions of “Agent” for BCRA Regulations on Non-Federal Funds or Soft Money and Coordinated and Independent Expenditures, 71 Fed. Reg. 4,975, 4,978 n.6 (Jan. 31, 2006) (quoting Final Rules and Explanation and Justification for Prohibited Excessive Contributions: Non-Federal Funds or Soft Money, 67 Fed. Reg. 49,064, 49,083 (July 29, 2002)) (“‘Specifically, it is not enough that there is some r
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	1 contribution in violation of 52 U.S.C. § 30118(a); 2 
	3 
	3 
	3 
	3. Dismiss the allegation that Better Future Michigan and Victoria Sachs violated 4 52 U.S.C. § 30125(e)(1) by soliciting, receiving, directing, transferring, or spending 5 funds prohibited under the Act in connection with an election for federal office;  6 

	7 
	7 
	4. Dismiss the allegation that John James, John James for Senate, and Timothy Caughlin 8 in his official capacity as treasurer violated 52 U.S.C. § 30125(e)(1) by soliciting, 9 receiving, directing, transferring, or spending funds prohibited under the Act in 


	10 connection with an election for federal office; 11 
	12 
	12 
	12 
	5. Approve the attached Factual and Legal Analysis; 13 

	14 
	14 
	6. Approve the appropriate letters; and 15 

	16 
	16 
	7. Close the file. 17 18 19 Lisa J. Stevenson 20       Acting General Counsel 21 22 Charles Kitcher 23       Acting Associate General Counsel for Enforcement 


	38       Attorney 39 40 Attachments: 
	41 1. Factual and Legal Analysis for John James for Senate and Timothy Caughlin in his 42 official capacity as treasurer, John James, Better Future Michigan, and Victoria Sachs 
	41 1. Factual and Legal Analysis for John James for Senate and Timothy Caughlin in his 42 official capacity as treasurer, John James, Better Future Michigan, and Victoria Sachs 
	1 FEDERAL ELECTION COMMISSION 2 3 FACTUAL AND LEGAL ANALYSIS 4 5 RESPONDENTS: John James for Senate, Inc. and Timothy Caughlin in his official capacity 6 as treasurer 7 John James 8 Better Future Michigan 9 Victoria Sachs 

	24 25 ___________________ _______________________________________26 Date      Stephen Gura 27       Deputy Associate General Counsel for Enforcement 28 29 30 _______________________________________31       Jin Lee 32       Acting Assistant General Counsel 33 34 35 _______________________________________36       Cerissa Cafasso 37 
	Figure
	10 11 I. INTRODUCTION 12 The Complaints in these matters allege that Better Future Michigan, Inc. (“BFM”), a non13 profit corporation, made prohibited in-kind contributions to John James and John James for 14 Senate, Inc. and Timothy Caughlin in his official capacity as Treasurer (the “Committee”), in 15 violation of the Federal Election Campaign Act of l97l as amended (“the Act”).  The Complaints 16 allege that within a month of leaving her employment with the Committee in May 2019, Victoria 17 Sachs becam
	-
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	MUR 7716 Compl. at 3-5. 
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	Figure
	Page 2 of 13 1 James’s agent when she became BFM’s Executive Director.  Thus, the Commission: 2 (1) dismisses the allegation that BFM made, and James and the Committee accepted, a prohibited 3 in-kind contribution in violation of 52 U.S.C. § 30118(a); and (2) dismisses the allegation that 4 James, the Committee, BFM, and Sachs violated 52 U.S.C. § 30125(e)(1) by soliciting, 5 receiving, directing, transferring, or spending funds prohibited under the Act in connection with 6 an election for federal office. 7
	2
	3 
	4 
	5 

	MUR 7714 James Resp. at 2; MUR 7716 John James and John James for Senate, Inc. Resp. at 2 (Apr. 1, 2020) (“MUR 7716 James Resp.”); John James, Amended Statement of Candidacy, FEC Form 2 (Sept. 11, 2020). 
	2 

	See John James for Senate Inc., Amended Statement of Organization, FEC Form 1 (Oct. 4, 2018); John James, Amended Statement of Candidacy, FEC Form 2 (June 6, 2018). 
	4 

	MUR 7686 John James and John James for Senate, Inc. Resp. at 3 (Feb. 19, 2020) (“MUR 7686 James Resp.”); see also MUR 7714 James Resp. at 2; MUR 7716 James Resp. at 1-2; MUR 7686 Victoria Sachs and Better Future Michigan Resp. at 2 (Apr. 2, 2020) (“MUR 7686 BFM Resp.”); MUR 7714 Victoria Sachs and Better Future Michigan Resp. at 2 (Apr. 2, 2020) (“MUR 7714 BFM Resp.”); MUR 7716 Victoria Sachs and Better Future Michigan Resp. at 2 (Apr. 2, 2020) (“MUR 7716 BFM Resp.”). 
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	Figure
	Page 3 of 13 1 Committee on May 3, 2019.While the Complaints allege that Sachs served the Committee for 2 the entire month of May, Respondents contend that Sachs’s independent contractor relationship 3 with the Committee concluded the same day she received final payment.4 The next month, Sachs became the first Executive Director of BFM, which was 5 incorporated on June 12, 2019, as a section 501(c)(4) organization established under the Internal 6 Revenue Code.  According to its Articles of Incorporation, BF
	6 
	7 
	8
	9 
	10
	days of Sachs’s departure from the Committee).
	11 

	MUR 7686 James Resp. at 3; see also MUR 7714 James Resp. at 2; MUR 7716 James Resp. at 1-2; MUR 7686 BFM Resp. at 2; MUR 7714 BFM Resp. at 2; MUR 7716 BFM Resp. at 2; John James for Senate, Inc., Amended 2019 July Quarterly Report at 347 (Aug. 21, 2019). 
	6 

	MUR 7686 Compl. at 6; MUR 7716 Compl. at 3; MUR 7686 James Resp. at 3; see also MUR 7714 James Resp. at 2; MUR 7716 James Resp. at 1-2; MUR 7686 BFM Resp. at 2; MUR 7714 BFM Resp. at 2; MUR 7716 BFM Resp. at 2. 
	7 

	Better Future Michigan, Articles of Incorporation (June 12, 2019), available at . We also note the existence of Better Future MI Fund, a similarly named independent expenditure-only political committee (“IEOPC”). See Statement of Organization, FEC Form 1 (Oct. 31, 2019). We analyze the issues under the assumption that the relevant organization is the 501(c)(4), as the Complaint alleges and the records support. See infra nn. 11-14. 
	9 
	TYPE=3
	https://cofs.lara.state mi.us/CorpWeb/CorpSearch/CorpSearchFormList.aspx?SEARCH 


	Better Future Michigan, Eliminate, FACEBOOK AD LIBRARY (Aug. 7-12, 2019), . 
	10 
	https://www.facebook.com/ads/library/?id=2470707176327256
	https://www.facebook.com/ads/library/?id=2470707176327256


	MUR 7686 Compl. at 5-6; see also MUR 7716 Compl. at 4.; see also Ads from Better Future Michigan, FACEBOOK, (last accessed Sept. 22, 2020) (“Facebook Ad Library”). 
	11 
	https://bit.ly/2yQqiAi 
	https://bit.ly/2yQqiAi 
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	Page 4 of 13 1 advertisements – “Falling in Line”and “Radical Washington Liberals” – that BFM states it 2 3 Relying on a Daily Beast article, the Complaint in MUR 7714 alleges that the Committee 4 and BFM used some of the same vendors – First, the article 5 notes that James’s largest vendor during the 2020 cycle is IMGE, a digital consulting firm.  The 6 article states that BFM used IMGE to create its website and “[h]ours after [The Daily Beast 7 journalist] asked the James campaign about that particular ca
	12 
	13
	publicly distributed in December 2019 (more than 120 days after Sachs’s departure).
	14 
	IMGE and Smart Media Group.
	15 
	16
	17 
	18 

	Better Future Michigan, Falling in Line, YOUTUBE (Dec. 10, 2019), . 
	12 
	https://www.youtube.com/watch?v=pfAv5r4trHE&feature=youtu.be
	https://www.youtube.com/watch?v=pfAv5r4trHE&feature=youtu.be


	Better Future Michigan, Radical Washington Liberals, FACEBOOK AD LIBRARY (Dec. 17-23, 2019), . 
	13 
	https://www.facebook.com/ads/library/?id=1009141209419973
	https://www.facebook.com/ads/library/?id=1009141209419973


	MUR 7686 BFM Resp. at 2; MUR 7714 BFM Resp. at 2; MUR 7716 BFM Resp. at 2; see also Facebook Ad Library. BFM stated that it “disseminated” “Falling in Line,” which was posted to BFM’s YouTube page on December 10, 2019. See MUR 7686 BFM Resp. at 2; MUR 7714 BFM Resp. at 2; MUR 7716 BFM Resp. at 2. Although “Falling in Line” does not appear in either BFM’s Facebook Ad Library or in the Google Transparency Report, as of August 4, 2020, the “pinned” tweet on BFM’s account was to an article dedicated to BFM’s re
	14 
	https://twitter.com/BetterFutureMI/status/1204846944851578881?s=20 
	https://twitter.com/BetterFutureMI/status/1204846944851578881?s=20 

	/
	https://dailycaller.com/2019/12/11/2020-liberal-groups-better-future-michigan


	See MUR 7714 Compl. at 1-2. 
	15 

	Id. (quoting from The Daily Beast Article). 
	16 

	MUR 7714 Compl. at 1. 
	17 

	MUR 7714 BFM Resp. at 7. A case study on IMGE’s website profiles work done for “a c4 that cares about economic freedom [and] wanted to build a strong, state-wide network of activists who were passionate about free-market health care.” See Build a Statewide Network of Issue Advocates, IMGE, 
	18 
	-
	https://imge.com/case-study/build
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	Page 5 of 13 1 for “media buying services” shortly before James announced his candidacy; since then, the 2   Both respondents 3 contend that IMGE used a firewall policy to prevent its work from being shared with other 4 5 As to Smart Media Group and its subsidiary Del Cielo Media (“Del Cielo”), the 6 Committee acknowledges that it used Smart Media Group for ad placements, but states that its 7 BFM 8 9 III. LEGAL ANALYSIS 
	Committee has disbursed $728,566.39 to the firm though July 15, 2020.
	19
	clients and provided excerpts of the firewall policy from their respective contracts.
	20 
	contract ended after the 2018 election, more than 120 days before BFM incorporated.
	21 
	acknowledges that it currently uses Del Cielo for ad placement.
	22 

	10 A. The Available Information Is Insufficient to Support Finding Reason to 11 Believe That Respondents Made Coordinated Communications 12 Corporations are prohibited from making contributions to candidates and their authorized 
	13 committees, and federal candidates and their authorized committees may not knowingly accept 14 such   When a person makes an expenditure in cooperation, consultation, or in 
	23
	contributions.
	24

	(last visited Aug. 4, 2020). The page, which features multiple images reading “Medicare for All,” states that the services provided included IMGE “us[ing] an interstitial ad network to catch locals online and drive them directly to an action center where they could contact their senator.”  Id. IMGE reports that it “drove over 11,000 contacts to a U.S. Senator’s office from their constituents on health care policy, despite there being no urgent legislation on the topic.” Id. 
	a-statewide-network-of-issue-advocates/ 

	MUR 7714 James Resp. at 2; John James for Senate, Inc., Amended 2019 July Quarterly Report at 335 (Aug. 21, 2019) (showing disbursements to IMGE LLC beginning June 5, 2019); John James for Senate, Inc., 2020 Pre-Primary Report at 603 (July 23, 2020) (showing disbursements to IMGE as late as July 15, 2020); John James for Senate, Inc., 2019-2020 Disbursements to IMGE, 
	19 

	. 
	type=processed&committee id=C00651208&recipient name=IMGE &two year transaction period=2020
	https://www.fec.gov/data/disbursements/?data 


	MUR 7714 James Resp. at 2, 5-6; MUR 7714 BFM Resp. at 7-8. MUR 7714 James Resp. at 2; see also John James for Senate, Inc., 2018 Post-General Report at 856 (Jan. 24, 2019). 
	20 
	21 

	MUR 7714 BFM Resp. at 2, 6. 52 U.S.C. § 30118(a); 11 C.F.R. § 114.2(b). 52 U.S.C. § 30118(a). 
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	23 
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	Page 6 of 13 1 concert with, or at the request or suggestion of, a candidate or the authorized committee or their 2 3 Under the Commission’s regulations, a communication is “coordinated” with a candidate, 4 an authorized committee, a political party committee, or agent thereof, and is treated as an in5 kind contribution, if the communication satisfies a three-prong test: (1) it is paid for, partly or 6 entirely, by a person other than the candidate, authorized committee, political party committee, 7 or agen
	agents, it is treated as an in-kind contribution.
	25 
	-
	at 11 C.F.R. § 109.21(d).
	26 
	prongs must be satisfied for a communication to be considered coordinated.
	27 
	109.21(d).
	28 

	Id. § 30116(a)(7)(B); 11 C.F.R. § 109.20; see also Buckley v. Valeo, 424 U.S. 1, 46-47 (1976). 
	25 

	11 C.F.R. § 109.21(a); see also id. § 109.21(b) (describing in-kind treatment and reporting of coordinated communications). 
	26 

	Id. § 109.21(a); see also Coordinated and Independent Expenditures, 68 Fed. Reg. 421, 453 (Jan. 3, 2003) (Explanation and Justification) (“E&J”). 
	27 

	We do not analyze whether the advertisements meet the content standards because they do not appear to satisfy any of the conduct standards, as explained below. 
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	Page 7 of 13 1 or used material information gained from past work with the candidate to create, produce, or 2 distribute the communication; (5) the payor employed a former employee or independent 3 contractor of the candidate who used or conveyed material information about the campaign’s 4 plans, projects, activities or needs, or used material information gained from past work with the 5 candidate to create, produce, or distribute the communication; or (6) the payor republished 6 7 The Complaints allege tha
	campaign material.
	29 
	common vendors with the Committee.
	30 

	10 1. 11 Under the “former employee or independent contractor standard,” the conduct prong may 12 be satisfied if: (1) the payor employed a person who had been an employee or independent 13 contractor of the candidate’s authorized committee during the previous 120 days; and (2) that 14 former employee or independent contractor conveyed to the payor material information about the 15 campaign’s plans, projects, activities or needs, or used information gained from past work with 16 the candidate that The 17 fi
	Former Employee or Independent Contractor 
	was material to creating, producing, or distributing the communication.
	31 

	See 11 C.F.R. § 109.21(d); see also Factual & Legal Analysis at 6, MUR 6660 (Angus King for 
	29 

	U.S. Senate Campaign et al) (“F&LA”); F&LA at 5, MUR 6337 (Jay Riemersma for Congress Campaign Committee); F&LA at 5, MUR 5999 (Freedom’s Watch, Inc.). 
	MUR 7686 Compl. at 6-7; MUR 7714 Compl. at 1-2; see also MUR 7716 Compl. at 4. 11 C.F.R. § 109.21(d)(5). 
	30 
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	Page 8 of 13 1 which was the only ad of the three in question disseminated in the 120 days after Sachs left the 2 3 Regarding the second part of the standard, the Commission has explained that “campaign 4 information must be both current and proprietary (that is, non-public) to be subject to the 5 coordinated communications regulation.”Similarly, when creating the standard, the 6 Commission noted “much of the information gained working for candidates during primary races 7 becomes largely irrelevant for gen
	Committee.
	32 
	33 
	34 
	-
	35 

	Respondents assert that Sachs’s last day with the Committee was May 3, 2019. See MUR 7686 James Resp. at 3.  According to the Facebook Ad Library, BFM distributed “Eliminate” on August 7, 2019. Coordinated Communications Explanation & Justification, 75 Fed. Reg. 55,947, 55,959 (Sept. 15, 2010). Coordinated Communications Explanation & Justification, 71 Fed. Reg. 33,190, 33,205 (June 8, 2006). MUR 7686 Compl. at 6 (emphasis added). 
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	1  A 
	where the allegations of coordinated conduct are similarly speculative and lacked support.
	36

	2 review of the available information does not support a finding that Sachs used non-public 
	3 information in providing services to James and that that same information was material to the 
	4 creation, production, or distribution of “Eliminate.” 
	5 2. 6 The “common vendor” conduct standard is satisfied if all of the following are true: 7 (1) the person paying for the communication employs a commercial vendorto “create, 8 produce, or distribute” the communication; (2) the vendor has provided certain delineated 9 services to the recipient of the contribution during the 120 days preceding the communication; 
	Common Vendor 
	37 

	10 and (3) the vendor conveys non-public information about the campaign’s “plans, projects, 11 activities, or needs,” or services previously provided to the campaign by the vendor, and that 12 13 Under a “safe harbor” provision, the common vendor conduct standard is not satisfied if a 14 commercial vendor has established and implemented a written firewall policy that meets certain 15 
	information is material to the creation, production, or distribution of the communication.
	38 
	requirements, so long as material information is not shared.
	39 

	Cf. F&LA at 8-9, MUR 6358 (Jaime for Congress) (finding no reason to believe where available information did not indicate that campaign or its agents requested or suggested that third party organization “create the ad, participated in any discussion about the ad on behalf of the Committee, were materially involved in its creation or dissemination as Committee agents, or otherwise informed [organization] about the campaign’s plans, projects, activities or needs.”), F&LA at 5-6, MUR 5999 (NRCC, et al.) (findi
	36 

	“Commercial vendor” means any persons providing goods or services to a candidate or political committee whose usual and normal business involves the sale, rental, lease or provision of those goods or services.  11 C.F.R. § 116.1(c). 
	37 

	Id. § 109.21(d)(4)(i)-(iii). 
	38 

	Id. § 109.21(h).  A firewall policy satisfies this safe harbor if it (1) is designed and implemented to prohibit the flow of information between employees or consultants providing services for the person paying for the 
	39 
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	Page 10 of 13 1 The information does not support a finding that the Committee and BFM coordinated 2 communications through Smart Media Group and Del Cielo.  Even assuming that the parent firm 3 and its subsidiary are a “common vendor,” their work does not satisfy the second part of the 4 standard: providing certain delineated services to the Committee during the 120 days preceding 5   Smart Media Group stopped providing services to the Committee 6 7 IMGE, on the other hand, did provide qualifying services t
	BFM’s advertisements.
	40
	more than 120 days before BFM began using Del Cielo.
	41 
	42
	hired IMGE to build its website.
	43
	information.
	44 

	communication and those employees or consultants currently or previously providing services to the candidate who is clearly identified in the communication, or that candidate’s authorized committee, the candidate’s opponent, the opponent’s authorized committee or a political party committee; and (2) is described in a written policy distributed to all relevant employees, consultants and clients. Id. § 109.21(h)(1)-(2). This safe harbor does not apply if specific information indicates that, despite the firewa
	See Id. § 109.21(d)(4)(ii). 
	40 

	MUR 7714 James Resp. at 2; MUR 7714 BFM Resp. at 2, 6; see also John James for Senate, Inc., 2018 Post-General Report at 856 (Jan. 24, 2019). 
	41 

	MUR 7714 James Resp. at 2; John James for Senate, Inc., Amended 2019 July Quarterly Report at 335 (Aug. 21, 2019) (showing disbursements to IMGE LLC beginning June 5, 2019); John James for Senate, Inc., 2020 Pre-Primary Report at 603 (July 23, 2020) (showing disbursements to IMGE as late as July 15, 2020); see 11 C.F.R. § 109.21(d)(4)(ii)(A) (“Development of media strategy, including the selection or purchasing of advertising slots”). 
	42 

	MUR 7714 BFM Resp. at 7. Respondents also rebut the allegation by invoking the safe-harbor provision and pointing to IMGE’s internal firewall policy found in the entities’ contracts with the consulting firm. MUR 7714 James Resp. at 5; MUR 7714 BFM Resp. at 2-3, 7-8.  We note that Respondents did not provide copies of the actual signed contracts or of IMGE’s firewall policy. 
	43 

	See 11 C.F.R. § 109.21(d)(4)(i); MUR 7714 Compl. at 1-2. 
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	Page 11 of 13 1 In addition, the Complaint does not allege that IMGE conveyed material non-public 2 information about the Committee’s plans, projects, activities, or needs to create, produce, or 3 distribute the communications paid for by BFM.And we are not aware of any.  Rather, the 4 Complaint relies on the fact the Committee and BFM used IMGE within the same 120 days, but 5   The Commission has 6 explained that “the mere presence of a common vendor” does not result in a presumption of 7   Thus, the avail
	45 
	such facts are insufficient to satisfy this element of the conduct prong.
	46
	coordination.
	47
	48 

	12 B. There Is Insufficient Information to Support a Reason to Believe Finding 13 That Respondents Violated the Act’s Soft-Money Provisions 14 The Complaint in MUR 7716 alleges that James, through his agent, Sachs, established 
	15 The Complaint asserts that 16 “[i]t is nearly impossible” to believe Sachs acted of her own accord, and not as an agent of 17 James, in helping to establish BFM because: (1) she went from the Committee directly to BFM 
	BFM to raise and spend non-federal funds to support his election.
	49 

	See 11 C.F.R. § 109.21(d)(4)(iii). 
	45 

	See F&LA at 9, MUR 6477 (Huey, et al.) (finding no reason to believe that common vendor standard was satisfied where there was no information indicating that common vendor “used or conveyed information material to the creation, production, or distribution of the communication”). 
	46 

	Coordinated & Independent Expenditures, 68 Fed. Reg. 421, 437 (Jan. 3, 2003). 
	47 

	In addition, none of the remaining conduct standards appear to be satisfied.  The available information does not indicate that BFM created, produced, or distributed the relevant ads at the request or suggestion of James or the Committee.  Further, the record does not indicate that James or the Committee were materially involved in or had a substantial discussion with BFM to create, produce, or distribute the ads, or that BFM republished the Committee’s campaign material. 
	48 

	MUR 7716 Compl. at 1. 
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	Page 12 of 13 1 just a few weeks later; and (2) BFM promptly ran negative advertisements featuring Gary Peters, 2 3 The Act prohibits a candidate, an agent thereof, or an entity directly or indirectly 4 established, financed, maintained or controlled by or acting on behalf of a candidate from 5 soliciting, receiving, directing, transferring, or spending funds in connection with a federal 6 election that do not comply with the limits, prohibitions, and reporting requirements of the Act.7 Commission regulatio
	the incumbent senator and James’s opponent.
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	election.
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	See id. at 4. 52 U.S.C. § 30125(e)(1)(A). 11 C.F.R. § 300.2(b)(3). John James for Senate, Inc., Amended 2019 July Quarterly Report at 347 (Aug. 21, 2019); MUR 7686 
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	James Resp. at 3; see also MUR 7714 James Resp. at 2; MUR 7716 James Resp. at 1-2; MUR 7686 BFM Resp. at 
	2; MUR 7714 BFM Resp. at 2; MUR 7716 BFM Resp. at 2. 
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	Page 13 of 13 1 insufficient to create a reasonable inference that James gave Sachs actual authority, express or 2 3 Accordingly, the Commission dismisses the allegations that Respondents violated 52 4 U.S.C. § 30125(e)(1) by soliciting, receiving, directing, transferring, or spending funds 5 prohibited under the Act in connection with an election for federal office. 
	implied, to solicit, receive, direct, transfer, or spend funds to support his election.
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	See F&LA at 6, MUR 7288 (DNC) (requiring specific information that individual was acting on behalf of principal); Definitions of “Agent” for BCRA Regulations on Non-Federal Funds or Soft Money and Coordinated and Independent Expenditures, 71 Fed. Reg. 4,975, 4,978 n.6 (Jan. 31, 2006) (quoting Final Rules and Explanation and Justification for Prohibited Excessive Contributions: Non-Federal Funds or Soft Money, 67 Fed. Reg. 49,064, 49,083 (July 29, 2002)) (“‘Specifically, it is not enough that there is some r
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	BEFORE THE FEDERAL ELECTION COMMISSION 
	In the Matter of 
	In the Matter of 
	In the Matter of 
	) 

	TR
	) 
	MURs 7686, 7714 and 7716 

	John James for Senate, Inc. and Timothy 
	John James for Senate, Inc. and Timothy 
	) 

	Caughlin in his official capacity as 
	Caughlin in his official capacity as 
	) 

	treasurer; John James; Better Future 
	treasurer; John James; Better Future 
	) 

	Michigan; Victoria Sachs 
	Michigan; Victoria Sachs 
	) 


	CERTIFICATION 
	CERTIFICATION 

	I, Vicktoria J. Allen, recording secretary of the Federal Election Commission executive 
	session, do hereby certify that on March 08, 2022, the Commission took the following actions in 
	the above-captioned matter:  
	1. Decided by a vote of 6-0 to: 
	a. 
	a. 
	a. 
	Dismiss the allegation that Better Future Michigan made a prohibited in-kind contribution in violation of 52 U.S.C.   § 30118(a). 

	b. 
	b. 
	Dismiss the allegation that John James, John James for Senate, and Timothy Caughlin in his official capacity as treasurer accepted or received a prohibited in-kind contribution in violation of 52 U.S.C. § 30118(a). 

	c. 
	c. 
	Dismiss the allegation that Better Future Michigan and Victoria Sachs violated 52 U.S.C. § 30125(e)(1) by soliciting, receiving, directing, transferring, or spending funds prohibited under the Act in connection with an election for federal office. 

	d. 
	d. 
	Dismiss the allegation that John James, John James for Senate, and Timothy Caughlin in his official capacity as treasurer violated 52 U.S.C. § 30125(e)(1) by soliciting, receiving, directing,  transferring, or spending funds prohibited under the Act in connection with an election for federal office. 

	e. 
	e. 
	Approve the appropriate letters. 


	Federal Election Commission Page 2 Certification for MURs 7686, 7714, and 7716 March 8, 2022 
	Commissioners Broussard, Cooksey, Dickerson, Trainor, Walther, and Weintraub voted 
	affirmatively for the decision. 
	2. Failed by a vote of 3-3 to: Approve the Factual and Legal Analysis, as recommended in the First General Counsel’s Report dated September 25, 2020. 
	Commissioners Cooksey, Dickerson, and Trainor voted affirmatively for the motion.  Commissioners Broussard, Walther, and Weintraub dissented. 
	3. Decided by a vote of 6-0 to: Close the file. 
	Commissioners Broussard, Cooksey, Dickerson, Trainor, Walther, and Weintraub voted affirmatively for the decision. 
	March 11, 2022 Date 
	Attest: 
	Digitally signed by Vicktoria J Allen
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	MUR 7716 Compl. at 3-5. 
	MUR 7716 Compl. at 3-5. 
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	MUR 7714 James Resp. at 2; MUR 7716 John James and John James for Senate, Inc. Resp. at 2 (Apr. 1, 2020) (“MUR 7716 James Resp.”); John James, Amended Statement of Candidacy, FEC Form 2 (Sept. 11, 2020). John James for Senate, Inc., Statement of Organization, FEC Form 1 (May 4, 2020). 
	MUR 7714 James Resp. at 2; MUR 7716 John James and John James for Senate, Inc. Resp. at 2 (Apr. 1, 2020) (“MUR 7716 James Resp.”); John James, Amended Statement of Candidacy, FEC Form 2 (Sept. 11, 2020). John James for Senate, Inc., Statement of Organization, FEC Form 1 (May 4, 2020). 
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	MUR 7686 BFM Resp. at 2; see also MUR 7714 BFM Resp. at 2; MUR 7716 BFM Resp. at. 2. 
	MUR 7686 BFM Resp. at 2; see also MUR 7714 BFM Resp. at 2; MUR 7716 BFM Resp. at. 2. 
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	John James for Senate, Inc., Statement of Organization, FEC Form 1 (May 4, 2020).  
	John James for Senate, Inc., Statement of Organization, FEC Form 1 (May 4, 2020).  
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	MUR 7686 BFM Resp. at 2; see also MUR 7714 BFM Resp. at 2; MUR 7716 BFM Resp. at. 2. 
	MUR 7686 BFM Resp. at 2; see also MUR 7714 BFM Resp. at 2; MUR 7716 BFM Resp. at. 2. 
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	Vicktoria J Allen 
	Vicktoria J Allen 
	Date:  17:28:07 -05'00' 
	2022.03.11

	Vicktoria J. Allen Acting Deputy Secretary of the Commission 
	Vicktoria J. Allen Acting Deputy Secretary of the Commission 
	FEDERAL ELECTION COMMISSION Washington, DC 20463 
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	March 16, 2022 
	CERTIFIED MAIL RETURN RECEIPT REQUESTED 
	CERTIFIED MAIL RETURN RECEIPT REQUESTED 

	Lavora Barnes Michigan Democratic Party 606 Townsend Street Lansing, MI 48933 
	RE: MUR 7716 
	Dear Ms. Barnes: 
	The Federal Election Commission has considered the allegations contained in your complaint dated February 21, 2020, and on the basis of the information contained in the complaint and responses as well as publicly available information, voted to dismiss the allegations that Better Future Michigan, Victoria Sachs, John James, and John James for Senate, and Timothy Caughlin in his official capacity as treasurer violated 52 U.S.C. § 30125(e)(1) by soliciting, receiving, directing, transferring, or spending non-
	Documents related to the case will be placed on the public record within 30 days.  See Disclosure of Certain Documents in Enforcement and Other Matters, 81 Fed. Reg. 50,702 (Aug. 2, 2016), effective September 1, 2016. A Statement of Reasons may follow. 
	The Federal Election Campaign Act allows a complainant to seek judicial review of the Commission's dismissal of this action. See 52 U.S.C. § 30109(a)(8).  If you have any questions, please contact me at (202) 694-1530. 
	Sincerely, 
	Lisa J. Stevenson 
	Acting General Counsel 
	BY: Jin Lee Acting Assistant General Counsel 
	Figure
	FEDERAL ELECTION COMMISSION 
	Washington, D.C.  20463 
	March 16, 2022 
	VIA ELECTRONIC MAIL 
	VIA ELECTRONIC MAIL 

	Robert L. Avers, Esq. Jessica Brouckaert, Esq. Dickinson Wright PLLC 350 S. Main Street, Suite 300 Ann Arbor, MI 48104-2131 
	Ravers@dickinsonwright.com 

	RE: MURs 7686, 7714, 7716 Better Future Michigan Victoria Sachs 
	Dear Mr. Avers and Ms. Brouckaert: 
	On January 29 and March 12, 2020, the Federal Election Commission notified your clients, Better Future Michigan and Victoria Sachs, of complaints alleging violations of certain sections of the Federal Election Campaign Act of 1971, as amended.  On March 8, 2022, the Commission, on the basis of the information contained in the complaint and responses as well as other publicly available information, dismissed the allegations that Better Future Michigan violated 52 U.S.C. § 30118(a) and that Better Future Mich
	U.S.C. § 30125(e)(1).  Accordingly, the Commission closed its file in this matter. 
	Documents related to the case will be placed on the public record within 30 days.  See Disclosure of Certain Documents in Enforcement and Other Matters, 81 Fed. Reg. 50,702 (Aug. 2, 2016).  A Statement of Reasons may follow. 
	If you have any questions, please contact me at (202) 694-1530. 
	Jin Lee Acting Assistant General Counsel 
	Sincerely, 
	Figure

	Figure
	FEDERAL ELECTION COMMISSION 
	Washington, D.C.  20463 
	March 16, 2022 
	VIA ELECTRONIC MAIL 
	VIA ELECTRONIC MAIL 

	Charles Spies, Esq. Dickinson Wright PLLC International Square 1825 Eye Street, N.W., Suite 900 Washington, D.C. 20006 
	Cspies@dickinsonwright.com 

	RE: MURs 7686, 7714, 7716 
	John James 
	John James for Senate, Inc. 
	Dear Mr. Spies: 
	On January 29 and March 12, 2020, the Federal Election Commission notified your clients, John James and John James for Senate, Inc. and Timothy Caughlin in his official capacity as treasurer (“Committee”), of complaints alleging violations of certain sections of the Federal Election Campaign Act of 1971, as amended.  On March 8, 2022, the Commission, on the basis of the information contained in the complaint and responses as well as other publicly available information, dismissed the allegations that James 
	U.S.C. §§ 30118(a) and 30125(e)(1).  Accordingly, the Commission closed its file in this matter. 
	Documents related to the case will be placed on the public record within 30 days.  See Disclosure of Certain Documents in Enforcement and Other Matters, 81 Fed. Reg. 50,702 (Aug. 2, 2016).  A Statement of Reasons may follow. 
	If you have any questions, please contact me at (202) 694-1530. 
	Sincerely, 
	Jin Lee Acting Assistant General Counsel 






