
 

 

 

        
 

 

 
 

 
 
       
        
       
 

  
 
   

 
  

 
 

  
   

 
 

 

 
     
 
        
 
        
        
        
 
 

FEDERAL ELECTION COMMISSION 

Washington, D.C.  20463 

March 16, 2022 

VIA ELECTRONIC MAIL 
Charles Spies, Esq. 
Dickinson Wright PLLC 
International Square 
1825 Eye Street, N.W., Suite 900 
Washington, D.C. 20006 
Cspies@dickinsonwright.com 

RE: MURs 7686, 7714, 7716 
John James 
John James for Senate, Inc. 

Dear Mr. Spies: 

On January 29 and March 12, 2020, the Federal Election Commission notified your 
clients, John James and John James for Senate, Inc. and Timothy Caughlin in his official 
capacity as treasurer (“Committee”), of complaints alleging violations of certain sections of the 
Federal Election Campaign Act of 1971, as amended.  On March 8, 2022, the Commission, on 
the basis of the information contained in the complaint and responses as well as other publicly 
available information, dismissed the allegations that James and the Committee violated 52 
U.S.C. §§ 30118(a) and 30125(e)(1).  Accordingly, the Commission closed its file in this matter. 

Documents related to the case will be placed on the public record within 30 days.  See 
Disclosure of Certain Documents in Enforcement and Other Matters, 81 Fed. Reg. 50,702 
(Aug. 2, 2016).  A Statement of Reasons may follow. 

If you have any questions, please contact me at (202) 694-1530. 

Sincerely, 

Jin Lee 
Acting Assistant General Counsel 

MUR771400057

mailto:Cspies@dickinsonwright.com
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	March 2, 2020 

	MUR# 77/4 
	MUR# 77/4 
	Charles Kitcher Acting Associate General Counsel Federal Election Commission 
	1050 First St NE Washington, DC 20463 
	To Whom It May Concern, 
	We respectfully request that your office immediately begin an investigation into allegations that those working on behalf ofUnited States Senate candidate John James have violated federal election law. 
	On February 28, 2020, the Daily Beast reported that a dark money group called Better Future Michigan (BFM) W\:>rking in support of James' candidacy for Senate has possibly violated federal election law in the interest of electing James to the United States Senate. The Executive Director of the group, Victoria Sachs, was formerly James' campaign manager in his unsuccessful 2018 campaign for Senate. According to the Daily Beast, Sachs received her last payment from the James campaign only a month before BFM w
	Furthermore, according to the Daily Beast, "The firm that BFM has used to place its broadcast ads is an Alexandria, Virginia, media buyer called Del Cielo Media. The company is actually a subsidiary ofthe Smart Media Group, the firm that the James campaign used to place its ads last cycle. In fact, the very same individual handling BFM ads for Del Cielo also placed James campaign ads for Smart Media." 
	The Daily Beast goes on to detail further overlap between BFM and the James campaign, reporting that "the campaign's largest vendor of the cycle so far is the Republican digital consultancy IMGE, to which it paid about $236,000 for 'media placement' through the end of 2019. The first of those payments came on June 5 oflast year. Less than three weeks later, IMGE created BFM's website, according to web registration data. Hours after PAY DIRT asked the 
	The Daily Beast goes on to detail further overlap between BFM and the James campaign, reporting that "the campaign's largest vendor of the cycle so far is the Republican digital consultancy IMGE, to which it paid about $236,000 for 'media placement' through the end of 2019. The first of those payments came on June 5 oflast year. Less than three weeks later, IMGE created BFM's website, according to web registration data. Hours after PAY DIRT asked the 
	James campaign about that particular case ofapparent vendor overlap, BFM's website registration data was scrubbed of fingerprints tying it to IMGE." 

	Additional reporting by the Daily Beast about BFM's conduct suggests BFM is circumventing election laws by acting as a defacto advertising arm ofthe James campaign. BFM is a registered nonprofit, meaning it cannot have express political advocacy as its primary purpose. So far, BFM has spent $300,000 on television ads attacking James' Democratic opponent, Senator Gary Peters. However, because BFM is not required to disclose its donors, we do not know ifthey are in fact following the law and spending within t
	While BFM is running ads advancing James' candidacy by attacking his opponent, James' campaign itself has yet to run any advertising. According to the Daily Beast, this suggests that "rather than running a parallel ad campaign to its dark-money adjunct, James' political team appears to have relied entirely on the television advertising run by a group led by James' onetime campaign chief. The James campaign itself hasn't run any broadcast TV ads so far this cycle. But in that void, Sachs' group has convenie
	The facts outlined in this report suggest illegal behavior by those working on behalfofJohn James' candidacy. We respectfully request you begin an immediate investigation into these allegations. 
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	Figure
	FEDERAL ELECTION COMMISSION 
	WASHINGTON, D.C. 20463 
	Charles Spies 
	MAR 1 2 2020
	Dickinson Wright PLLC 1825 I Street NW, Suite 900 Washington, DC 20009 
	Dickinson Wright PLLC 1825 I Street NW, Suite 900 Washington, DC 20009 
	RE: MUR 7714 

	John James for Senate, Inc. 
	Timothy Caughlin, Treasurer 
	Dear Mr. Spies: 
	The Federal Election Commission received a complaint that indicates your clients, John James for Senate, Inc. and Timothy Caughlin in his official capacity as treasurer may have violated the Federal Election Campaign Act of 1971, as amended (the "Act"). A copy ofthe complaint is enclosed. We have numbered this matter MUR 7714. Please refer to this number in all future correspondence. 
	The Act affords you the opportunity to demonstrate in writing that no action should be taken against your clients in this matter. Ifyou wish to file a response, you may submit any factual or legal materials that you believe are relevant to the Commission's consideration ofthis matter. Where appropriate, statements should be submitted under oath by persons with relevant knowledge. Your response, which should be addressed to the General Counsel's Office, must be submitted within 15 days ofreceipt ofthis lette
	This matter will remain confidential in accordance with 52 U.S.C. § 30109(a)(4)(B) and § 30109(a)(12)(A) unless you notify the Commission in writing that you wish the matter to be made public. Please be advised that, although the Commission cannot disclose information regarding an investigation to the public, it may share information on a confidential basis with other law enforcement agencies. 
	1 

	Please note that you have a legal obligation to preserve all documents, records, and materials relating to the subject matter ofthe complaint until such time as you are notified that the Commission has closed its file in this matter. See 18 U.S.C. § 1519. 
	The Commission has the statutory authority to refer knowing and willful violations ofthe Act to the Department ofJustice for potential criminal prosecution, 52 U.S.C. § 30I 09(a)(5)(C), and to report information regarding violations oflaw not within its jurisdiction to appropriate law enforcement authorities. Id. § 30 I 07(a)(9). 
	Any correspondence sent to the Commission, such as a response, must be addressed to one ofthe following (note, ifsubmitting via email this Office will provide an electronic receipt 
	by email): 
	by email): 
	by email): 

	Mail Federal Election Commission Office of Complaints Examination & Legal Administration Attn: Kathryn Ross, Paralegal I 050 First Street, NE Washington, DC 20463 
	Mail Federal Election Commission Office of Complaints Examination & Legal Administration Attn: Kathryn Ross, Paralegal I 050 First Street, NE Washington, DC 20463 
	OR 
	Email cela@fec.gov 


	If you have any questions, please contact Kathryn Ross at (202) 694-I 539 or toll free at 1-800-424-9530. For your information, we have enclosed a brief description of the Commission's procedures for handling complaints. 
	Sincerely, 
	Figure
	Jeff S. Jordan Assistant General Counsel Complaints Examination & Legal Administration 
	Jeff S. Jordan Assistant General Counsel Complaints Examination & Legal Administration 


	Figure
	FEDERAL ELECTION COMMISSION 
	WASHINGTON, O.C. 20463 
	Robert Avers 
	Robert Avers 
	Robert Avers 

	Jessica Bouckaert 
	Jessica Bouckaert 
	MAR 12 2020 

	Dickinson Wright PLLC 
	Dickinson Wright PLLC 

	1825 I Street, NW, Suite 900 
	1825 I Street, NW, Suite 900 

	Washington, DC 20006 
	Washington, DC 20006 

	TR
	RE: MUR 7714 

	TR
	Better Future Michigan 

	Dear Mr. Avers and Ms. Bouckaert: 
	Dear Mr. Avers and Ms. Bouckaert: 


	The Federal Election Commission received a complaint that indicates your client, Better Future Michigan may have violated the Federal Election Campaign Act of 1971 , as amended (the "Act"). A copy ofthe complaint is enclosed. We have numbered this matter MUR 7714. Please refer to this number in all future correspondence. 
	The Act affords you the opportunity to demonstrate in writing that no action should be taken against your client in this matter. If you wish to file a response, you may submit any factual or legal materials that you believe are relevant to the Commission's consideration of this matter. Where appropriate, statements should be submitted under oath by persons with relevant knowledge. Your response, which should be addressed to the General Counsel's Office, must be submitted within 15 days ofreceipt of this let
	This matter will remain confidential in accordance with 52 U.S.C. § 30109(a)(4)(B) and § 30109(a)(l2)(A) unless you notify the Commission in 'Nriting that you wish the matter to be made public. Please be advised that, although the Commission cannot disclose information regarding an investigation to the public, it may share information on a confidential basis with other law enforcement agencies. 
	1 

	Please note that you have a legal obligation to preserve all documents, records, and materials relating to the subject matter ofthe complaint until such time as you are notified that the Commission has closed its file in this matter. See 18 U.S.C. § 1519. 
	The Commission has the statutory authority to refer knowing and willful violations ofthe Act to the Department ofJustice for potential criminal prosecution, 52 U.S.C. § 30I 09(a)(S)(C), and to report information regarding violations oflaw not within its jurisdiction to appropriate law enforcement authorities. Id. § 30107(a)(9). 
	Any correspondence sent to the Commission, such as a response, must be addressed to one ofthe following (note, ifsubmitting via email this Office will provide an electronic receipt 
	by email): 
	by email): 
	by email): 

	Mail 
	Mail 
	OR 
	Email 

	Federal Election Commission Office ofComplaints Examination & Legal Administration Attn: Kathryn Ross, Paralegal 1050 First Street, NE Washington, DC 20463 
	Federal Election Commission Office ofComplaints Examination & Legal Administration Attn: Kathryn Ross, Paralegal 1050 First Street, NE Washington, DC 20463 
	cela@fec.gov 


	Ifyou have any questions, please contact Kathryn Ross at (202) 694-1539 or toll free at 1-800-424-9530. For your information, we have enclosed a brief description ofthe Commission's procedures for handling complaints. 
	Sincerely, 
	~~/Vf 
	~~/Vf 
	Jeff S. Jordan Assistant General Counsel Complaints Examination & Legal Administration 
	Figure
	FEDERAL ELECTION COMMISSION 
	WASHINGTON, D.C. 20463 
	Robert Avers 
	MAR 1 2 2020
	Jessica Bouckaert Dickinson Wright PLLC 1825 I Street, NW, Suite 900 Washington, DC 20006 
	RE: MUR 7714 Victoria M. Sachs 
	Dear Mr. Avers and Ms. Bouckaert: 
	The Federal Election Commission received a complaint that indicates your client, Victoria M. Sachs may have violated the Federal Election Campaign Act of 1971, as amended (the "Act"). A copy ofthe complaint is enclosed. We have numbered this matter MOR 7714. Please refer to this number in all future correspondence. 
	The Act affords you the opportunity to demonstrate in writing that no action should be taken against your client in this matter. Ifyou wish to file a response, you may submit any factual or legal materials that you believe are relevant to the Commission's consideration ofthis matter. Where appropriate, statements should be submitted under oath by persons with relevant knowledge. Your response, which should be addressed to the General Counsel's Office, must be submitted within 15 days ofreceipt ofthis letter
	This matter will remain confidential in accordance with 52 U.S.C. § 30109(a)(4)(B) and § 30109(a)(l2)(A) unless you notify the Commission in writing that you wish the matter to be made public. Please be advised that, although the Commission cannot disclose information regarding an investigation to the public, it may share information on a confidential basis with other law enforcement agencies. 
	1 

	Please note that you have a legal obligation to preserve all documents, records, and materials relating to the subject matter ofthe complaint until such time as you are notified that the Commission has closed its file in this matter. See 18 U.S.C. § 1519. 
	The Commission has the statutory authority to refer knowing and willful violations ofthe Act to the Department ofJustice for potential criminal prosecution, 52 U .S.C. § 30l 09(a)(5)(C), and to report information regarding violations oflaw not within its jurisdiction to appropriate law enforcement authorities. Id. § 30107(a)(9). 
	Any correspondence sent to the Commission, such as a response, must be addressed to one of the following (note, ifsubmitting via email this Office will provide an electronic receipt 
	by email): 
	by email): 
	by email): 

	Mail Federal Election Commission Office of Complaints Examination & Legal Administration Attn: Kathryn Ross, Paralegal 1050 First Street, NE Washington, DC 20463 
	Mail Federal Election Commission Office of Complaints Examination & Legal Administration Attn: Kathryn Ross, Paralegal 1050 First Street, NE Washington, DC 20463 
	OR 
	Email cela@fec.gov 


	If you have any questions, please contact Kathryn Ross at (202) 694-1539 or toll free at 1-800-424-9530. For your information, we have enclosed a brief description of the Commission's procedures for handling complaints. 
	Sincerely, 
	Figure
	Jeff S. Jordan Assistant General Counsel Complaints Examination & Legal Administration 
	Figure
	Digitally signed by Kathryn Ross Date: 11:50:29 -04'00' 
	Figure
	2020.04.03 

	INTERNATIONAL SQUARE 
	1825 EYE STREET ,NW, SUITE 900 
	WASHINGTON ,DC 20006 
	TELEPHONE : 202-457 -0160 
	FACSIMILE : 844-670 -6009 
	dickinsonwright com 
	http://www 

	CHARLIE SPIES CSpies @dickinsonwright com 202 466 5964 
	March 31, 2020 
	Jeff S. Jordon, Esq. Assistant General Counsel Complaints Examination & Legal Administration Federal Election Commission 1050 First Street NE Washington, DC 20463 VIA E-MAIL: 
	CELA@fec.gov 

	Re: 
	MUR 7714 – Response to Complaint from John James and John James for Senate, Inc. 

	Mr. Jordan, 
	We write on behalf of John James, John James for Senate, and Timothy Caughlin in his official capacity as Treasurer (collectively “the Campaign”) in response to a complaint alleging that Mr. James and the Campaign violated the Federal Election Campaign Act of 1974, as amended (“FECA” or “the Act”) by coordinating communications with Better Future Michigan (“BFM”), a 501(c)(4) organization.  Specifically, the Complaint, relying solely on a Daily Beast article, alleges that the Campaign and BFM coordinated on
	The Complaint is purely speculative and relies on so-called “evidence” provided by the Daily Beast, which is just as conclusory.  The Commission may find “reason to believe” only if a Complaint sets forth sufficient specific facts, which, if proven true, would constitute a violation of the FECA or Commission regulations. The facts here demonstrate that no law of any kind 
	1

	Statement of Reasons of Commissioners Mason, Sandstrom, Smith and Thomas at 1, MUR 4960. 
	ARIZONA CALIFORNIA         FLORIDA  KENTUCKY MICHIGAN NEVADA         OHIO TENNESSEE      TEXAS         TORONTO    WASHINGTON DC 
	has been violated by the Campaign.  Therefore, we ask the Commission to dismiss this Complaint, and promptly close the file.  
	I. 
	I. 
	Factual Background 

	Mr. James is the Republican candidate challenging incumbent Senator Gary Peters for 
	U.S. Senate in Michigan.  Mr. James filed his Statement of Candidacy on June 6, 2019, designating John James for Senate as his principal campaign committee.  Victoria Sachs was Mr. James’ campaign manager for his 2018 campaign.  In early 2019, she continued as an independent contractor to assist with 2018 vendor issues, 2018 donor maintenance, and Mr. James’ 2020 testing-the-waters process to decide whether to run for office again, and if so, for what office.  Ms. Sachs’ role ended on May 3, 2019, which was
	Mr. James’ 2018 Campaign contracted with Smart Media for media buying services. That contract was terminated after the election was over.  The 2020 Campaign has no relationship (contractual or otherwise) with Smart Media.  Additionally, neither Mr. James nor any of his campaign committees have ever had a relationship (contractual or otherwise) with Del Cielo. We also have no information regarding the signor of the 2018 Campaign’s media buys on behalf of Smart Media. 
	The Campaign is currently in a contractual relationship with IMGE for media buying services. While the Campaign does not have access to IMGE’s internal corporate documents, including their firewall policy, the Campaign’s contractual agreement with IMGE requires IMGE to implement a firewall policy to prevent the Campaign’s plans, projects, activities, and needs from being shared with any of IMGE’s other clients.
	2 


	II. 
	II. 
	Legal Analysis 

	Relying solely on rhetoric in a February 28 Daily Beast article, the Complaint makes three separate coordination allegations: (1) the Campaign and BFM coordinated communications 
	Section 12 of the Committee’s (represented as “Client”) contract with IMGE (represented as “Contractor”) states, “Contractor agrees that in carrying out its duties and responsibilities under this Agreement, it will neither undertake nor cause, nor permit to be undertaken, any activity which either, (i) is illegal under any laws, decrees, rules or regulations in effect in any country, or (ii) would have the effect of causing Client to be in violation of any laws, decrees, rules or regulations in effect in an
	2 
	through the Campaign’s former consultant, Victoria Sachs; (2) the Campaign and BFM coordinated communications through an employee of Del Cielo and Smart Media (which, the 
	Complaint claims, provides evidence that Smart Media and Del Cielo are a “common vendor” 
	under Commission regulations); and (3) the Campaign and BFM coordinated communications through a common vendor, IMGE.  The Complaint is throwing the kitchen sink at the Commission, but nothing sticks because as the Daily Beast article concludes, the Campaign has not done anything illegal.  We address each allegation below.
	3

	 A. 
	Relevant Law 

	“Coordination” is defined as something “made in cooperation, consultation, or concert with, or at the request or suggestion of, a candidate, a candidate’s authorized committee, or a political party committee.  A communication is considered coordinated if it meets a three-part test: (1) the communication is paid for by an entity other than the campaign (“payment prong”); 
	4

	(2)it must satisfy any one of an enumerated list of content standards (“content prong”); and (3) it must satisfy any one of an enumerated list of conduct standards (“conduct prong”). The appearance of one prong being violated does not constitute coordination under the law.  All three must be established for a communication to be considered coordinated.
	5

	 B. 
	The “Eliminate” Advertisement by BFM is Pure Issue Advocacy and Not Subject to Coordination Regulations. 

	We have already addressed this issue in a previous Response to the Commission, but it is worth repeating.The “content prong” of the Commission’s coordination regulations only apply to “express advocacy” or the “functional equivalent” of express advocacy. An advertisement is considered the functional equivalent of express advocacy only when it is “susceptible of no reasonable interpretation other than as an appeal to vote for or against a clearly identified Federal candidate.”
	6 
	7 

	When watching the advertisement, it is abundantly clear that it is issue advocacy, and not subject to the Commission’s coordination regulations.  “Eliminate” was released in July 2019, well before the November 3, 2020 election date, and explains that Senator Gary Peters (who, of course, is an elected official), plans to eliminate private health insurance in favor of Medicare for All. Commenting on a hotly-debated policy issue has consistently been found to not be express 
	3 
	advocacy.This advertisement is not calling for Senator Peter’s defeat; it is providing factual information about Senator Peters’ position on an important issue (healthcare) to Michigan voters and allowing them to draw their own conclusions.  Please note that the context of this 
	8 
	9

	advertisement was Bernie Sanders’ Medicare for All proposal, which was being criticized as bad public policy by Sanders’ primary opponents such as Mayor Buttigieg for the same reasons that BFM emphasized Peters’ support for the extreme policy was harmful.  
	C. 
	There was No Coordination between the Campaign and Better Future Michigan 

	on the “Eliminate Advertisement.
	on the “Eliminate Advertisement.

	 Assuming arguendo that the communication at issue satisfies the first two parts of the coordination test, the Complaint nonetheless provides zero evidence that the Campaign violated the conduct prong.  The Complaint points to two sections of the conduct prong, the former employee (Victoria Sachs) and the common vendor (Smart Media/Del Cielo, IMGE) provision, to establish a potential coordination violation. However, both sections require evidence that information about the Campaign’s plans, projects, activi
	10

	i. 
	Ms. Sachs was Not Privy to Any Plans, Projects, Activities, or Needs of   the 2020 Campaign 

	First, the Complaint asserts that BFM and the Campaign are coordinating through the 2018 Campaign’s former consultant, Victoria Sachs.  The Complaint states Ms. Sachs “clear[ly] violat[ed]” the 120-day “cooling off” period.  However, the Complaint is not reading the full language of the law.  The former employee prong is satisfied when 1) the communication is paid for by an individual who was employed by the campaign during the previous 120 days;  2) information about the campaign’s plans, projects, activit
	and
	 11 

	The Campaign’s plans, projects, activities, or needs were never shared to BFM through Ms. Sachs, because she was never privy to any information regarding the 2020 Campaign.  Ms. 
	7416 (Unknown Respondents) (“The mailer informs readers as to the candidates’ positions on a variety of issues on 
	4 
	Sachs was indeed the Campaign Manager of the 2018 John James for Senate campaign.  In early 2019, she continued as an independent contractor to assist with 2018 vendor issues, 2018 donor maintenance, and Mr. James’ 2020 testing-the-waters process to decide whether to run for office again, and if so, for what office.  However, Ms. Sachs’ role ended on May 3, before Mr. James decided to run for Senate, and during her tenure, she was never involved in any strategy for the 2020 U.S. Senate Campaign.  Therefore,
	ii. 
	Del Cielo and Smart Media are Not “Common Vendors” 

	The Complaint further alleges that Del Cielo and Smart Media, two separate commercial vendors, are essentially a common vendor based on an alleged common employee who signed the media buys for the 2018 Campaign (through Smart Media) and BFM (through Del Cielo).  This interpretation of the common vendor standard is not only absurd, but has also already been rejected by the Commission. In MUR 7006 (Heaney for Congress), the Complaint alleged that two vendors, In the Field Consulting and Crimson Public Affairs
	12

	 Assuming arguendo that two separate vendors could be considered a “common vendor” under Commission regulations, it is irrelevant, because the 2020 Campaign has no relationship with either entity. The Complaint relies on the signature block for Smart Media’s media buys for the 2018 Campaign and Del Cielo’s media buys for BFM to imply that the signor of both media buys is the conduit for non-public information.  This conclusion begs credulity because even assuming the signor is the same for both media buys,t
	13 

	iii. 
	Pursuant to the Contractual Agreement Between IMGE and the Campaign, IMGE Has a Written Firewall Policy to Prevent Coordination. 

	Last, the Complaint states that BFM and the Campaign coordinated through a common vendor, IMGE.  The Complaint further alleges that after the Campaign was asked by PAY DIRT (we are unsure what this is exactly) about the overlap of vendors, BFM removed all traces of IMGE from its website. 
	Regardless of BFM’s business relationship with IMGE (which we are not privy to details about), pursuant to the contractual agreement signed by the Campaign and IMGE, IMGE has represented to the Campaign that it has an internal written firewall policy in place to prevent the very coordination that is alleged in the Complaint.  Further, the Complaint has provided no 
	Statement of Reasons for Vice Chairman Matthew S. Petersen and Commissioner Caroline C. Hunter at 34, MUR 7006 (Heaney for Congress, et al.).The signature blocks provided by the Daily Beast article are completely ambiguous.  There is no indication that the signature belongs to a particular individual, and if so, the identity of that individual.  
	12 
	-
	13 

	5 
	evidence that non-public information about the Campaign’s plan, projects, activities, or needs was provided to BFM through IMGE or its employees. 
	iv. 
	The Complaint is Based Entirely on Speculation, Which Should Not be   Investigated. 

	The Complaint is based entirely on the speculationof Mr. James’ political opponents as well as the writer of the Daily BeastInterestingly, the Complaint deliberately excluded   Nonetheless, the Commission has consistently ruled that “unwarranted legal conclusions drawn from asserted facts based on mere speculation will not be accepted as true, and provide no independent basis for investigation.”  The Commission has also stated that Complaints based solely on speculative news articles without any first-hand 
	14 
	 article.
	15 
	the part of the article that stated that the Campaign did not do anything illegal.
	16
	 17
	Commission’s already scarce resources.
	18 

	Complaints that are based on speculation have consistently been dismissed by the Commission.  Recently, the Commission dismissed a Complaint that was similar in nature to the Complaint at issue here.  In MUR 7314 (National Rifle Association, et. al.), the Complaint claimed that Russian sleeper agents used the NRA to help Donald Trump win the 2016 presidential election, relying solely on a McClatchy article alleging as such.In recommending the Commission to dismiss the Complaint, the Commission’s Office of G
	19 
	20 
	21 

	See generally Compl.  (“[R]eporting by the Daily Beast about BFM’s conduct suggests BFM is circumventing election laws…”; “The facts outline in this report suggest illegal behavior…”). See Daily Beast article (“John James has enjoyed the support of a deep-pocketed dark-money group that appears to be effectively operating as an extension of the James campaign”; “What the James campaign appears to have done here…”). Id. “And here’s the kicker: Any coordination between the James campaign and BFM would be perfe
	14 
	15 
	16 

	The Commission does not authorize investigations based on mere speculation. See Statement of Reasons of Commissioners Mason, Sandstrom, Smith, and Thomas at 1, MUR 4960 (Hillary Clinton for Senate Exploratory Committee);  See also Resp. of Beto for Texas at 1, MUR 7505 (End Citizens United) (quoting language from the above Statement of Reasons). 
	17 

	See First General Counsel’s Report, MUR 6907 (Huckabee, et al.), at 8 (expressing skepticism for the Complainant’s use of an unsubstantiated news article to prove a violation of the Act); First General Counsel’s Report, MUR 4960 (Hillary Clinton) (“purely speculative charges do not form an adequate basis to find reason to believe that a violation of the Act has occurred.”); Statement of Reasons of Matthew S. Petersen and Caroline C. 
	18 

	Hunter, MURs 6470, 6482, 6484 (Romney, et al.); Statement of Reasons of Matthew S. Petersen, Caroline C. Hunter, Lee Goodman, MUR 6518 (Gingrich, et al.) at 6-7 (“As a threshold matter, we observe that unsworn news reports by authors who are not first-hand complainants or witnesses before the Commission present legal and practical problems for the Commission and respondents, and, in any event, may be of limited probative value.”). Complaint, MUR 7314 (NRA, et al.)First General Counsel’s Report at 11, MUR 73
	19 
	20 
	21 

	6 
	OGC concluded that “there [was] not an adequate basis to conclude that [the NRA] violated [the Act] as alleged.”
	22 

	The Complaint, like the Complaint in MUR 7314, is based purely on a vague news article that provides no specific facts other than his own conjecture about the violations alleged by the Complaint. In fact, like the authors of the McClatchy article, the author of the Daily Beast article, could not establish that a violation of FECA occurred.  Notably, as previously mentioned, the author of the Daily Beast article affirmatively stated that no illegal activity occurred between the Campaign and BFM.  Pursuant to
	23
	 24

	We also would like to add that even Brendan Fischer, the Director of Campaign Legal Center and a frequent filer of dubious complaints with the Commission, stated that there was no illegal activity occurring between the Campaign and BFM. See Lachian Markay, Shady, Cozy, and Legal: How a Top GOP Recruit is Getting His Dark-Money Cash, THE DAILY BEAST (Feb. 28, 2020). 11 C.F.R. § 109.20(a). Id. at § 109.21(a)(1)-(3).  See Response of John James and John James for Senate, Inc. at 2, MUR 7686. 11 C.F.R. § 109.21
	We also would like to add that even Brendan Fischer, the Director of Campaign Legal Center and a frequent filer of dubious complaints with the Commission, stated that there was no illegal activity occurring between the Campaign and BFM. See Lachian Markay, Shady, Cozy, and Legal: How a Top GOP Recruit is Getting His Dark-Money Cash, THE DAILY BEAST (Feb. 28, 2020). 11 C.F.R. § 109.20(a). Id. at § 109.21(a)(1)-(3).  See Response of John James and John James for Senate, Inc. at 2, MUR 7686. 11 C.F.R. § 109.21
	We also would like to add that even Brendan Fischer, the Director of Campaign Legal Center and a frequent filer of dubious complaints with the Commission, stated that there was no illegal activity occurring between the Campaign and BFM. See Lachian Markay, Shady, Cozy, and Legal: How a Top GOP Recruit is Getting His Dark-Money Cash, THE DAILY BEAST (Feb. 28, 2020). 11 C.F.R. § 109.20(a). Id. at § 109.21(a)(1)-(3).  See Response of John James and John James for Senate, Inc. at 2, MUR 7686. 11 C.F.R. § 109.21
	We also would like to add that even Brendan Fischer, the Director of Campaign Legal Center and a frequent filer of dubious complaints with the Commission, stated that there was no illegal activity occurring between the Campaign and BFM. See Lachian Markay, Shady, Cozy, and Legal: How a Top GOP Recruit is Getting His Dark-Money Cash, THE DAILY BEAST (Feb. 28, 2020). 11 C.F.R. § 109.20(a). Id. at § 109.21(a)(1)-(3).  See Response of John James and John James for Senate, Inc. at 2, MUR 7686. 11 C.F.R. § 109.21
	We also would like to add that even Brendan Fischer, the Director of Campaign Legal Center and a frequent filer of dubious complaints with the Commission, stated that there was no illegal activity occurring between the Campaign and BFM. See Lachian Markay, Shady, Cozy, and Legal: How a Top GOP Recruit is Getting His Dark-Money Cash, THE DAILY BEAST (Feb. 28, 2020). 11 C.F.R. § 109.20(a). Id. at § 109.21(a)(1)-(3).  See Response of John James and John James for Senate, Inc. at 2, MUR 7686. 11 C.F.R. § 109.21
	We also would like to add that even Brendan Fischer, the Director of Campaign Legal Center and a frequent filer of dubious complaints with the Commission, stated that there was no illegal activity occurring between the Campaign and BFM. See Lachian Markay, Shady, Cozy, and Legal: How a Top GOP Recruit is Getting His Dark-Money Cash, THE DAILY BEAST (Feb. 28, 2020). 11 C.F.R. § 109.20(a). Id. at § 109.21(a)(1)-(3).  See Response of John James and John James for Senate, Inc. at 2, MUR 7686. 11 C.F.R. § 109.21
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	See, e.g. FEC v. Survival Education Fund, Inc., 65 F.3d 285 (2nd Cir. 1995) (letters criticizing Reagan Administration’s military involvement in Central America not express advocacy); FEC v. Central Long Island Tax Reform Immediately Comm., 616 F.2d 45 (2nd Cir. 1980) (en banc) (bulletin criticizing congressman for his record on taxes and government spending not express advocacy); FEC v. Christian Action Network, 100 F.3d 1049 (4th Cir. 1997) (ads criticizing presidential candidate for positions on gay righ
	See, e.g. FEC v. Survival Education Fund, Inc., 65 F.3d 285 (2nd Cir. 1995) (letters criticizing Reagan Administration’s military involvement in Central America not express advocacy); FEC v. Central Long Island Tax Reform Immediately Comm., 616 F.2d 45 (2nd Cir. 1980) (en banc) (bulletin criticizing congressman for his record on taxes and government spending not express advocacy); FEC v. Christian Action Network, 100 F.3d 1049 (4th Cir. 1997) (ads criticizing presidential candidate for positions on gay righ
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	which the American public hold differing views.  This is precisely the sort of activity the express advocacy construct was meant to exclude from Commission jurisdiction.”). See Statement of Reasons for Vice Chairman Matthew S. Petersen and Commissioner Caroline C. Hunter at 2, MUR 7416 (Unknown Respondents) (citing FEC v. Freedom’s Heritage Forum, 1999 WL 33756662 (W.D. Ky. 1999) (mailer comparing candidates’ positions and which portrayed one candidate “in an unfavorable light” and the opposing “in a favora
	which the American public hold differing views.  This is precisely the sort of activity the express advocacy construct was meant to exclude from Commission jurisdiction.”). See Statement of Reasons for Vice Chairman Matthew S. Petersen and Commissioner Caroline C. Hunter at 2, MUR 7416 (Unknown Respondents) (citing FEC v. Freedom’s Heritage Forum, 1999 WL 33756662 (W.D. Ky. 1999) (mailer comparing candidates’ positions and which portrayed one candidate “in an unfavorable light” and the opposing “in a favora
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	III. 
	III. 
	Conclusion 

	It is clear on its face that the Campaign has not engaged in any activity that would run afoul of Commission regulations. In fact, the Campaign has gone above and beyond to prevent the very activity that is alleged in this Complaint.  Given Mr. James’ status as a rising star of the Republican party, Democrats, like the Complainant Brad Woodhouse, are threatened by the success of his Campaign and are doing whatever they can to hinder it, no matter how dishonest their tactics.  No doubt to their disappointmen
	25

	     Respectfully submitted, 
	Figure
	     Charlie Spies      Katie Reynolds 
	Counsel to John James and John James for Senate, Inc. 
	Id. at 20. Peter Stone & Greg Gordon, FBI Investigating Whether Russian Money Went to NRA to Help Trump, MCCLATCHY, Jan. 18, 2018) (stating that “it could not be learned” whether the FBI had any evidence of wrongdoing). For additional cases, see First General Counsel’s Report, MUR 6907 (Huckabee, et al.), at 8 (expressing skepticism for the Complainant’s use of an unsubstantiated news article to prove a violation of the Act); First General Counsel’s Report, MUR 4960 (Hillary Clinton) (“purely speculative ch
	22 
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	24 
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	and Americans United for Change two of the nation’s “leading progressive organizations.”  Previously, he was a 
	senior strategist for President Obama and a Communications Director for the Democratic National Committee (DNC). See Huffington Post Contributor Biography, available at . 
	woodhouse
	https://www.huffpost.com/author/brad
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	April 2, 2020 
	Jeff S. Jordan Assistant General Counsel Complaints Examination & Legal Administration Federal Election Commission Attn: Christal Dennis, Paralegal 999 E Street, NW Washington, DC 20463 VIA EMAIL: 
	CELA@fec.gov 
	CELA@fec.gov 



	Re: 
	Re: 
	MUR 7714 – Response to Complaint from Victoria Sachs and Better Future Michigan 

	Dear Mr. Jordan,
	 We represent Victoria Sachs and Better Future Michigan, a non-profit social welfare organization formed under Section 501(c)(4) of the Internal Revenue Code which is dedicated to educating and informing Michiganders on important policy issues. We write  in response to the complaint dated March 2, 2020, and designated MUR 7714 (“Complaint”), filed against our client, among others, by American Democracy Legal Fund (“Complainant”), a self-styled campaign accountability group largely funded by the ultra-progre
	st
	1 

	The Complaint provides no evidence or proof that Respondents violated the Federal Election Campaign Act of 1971, as amended (the “Act”), and relies completely on conjecture and innuendo from an article published by a beltway gossip column. Complainant’s gross misunderstanding of the Act, upon which this poorly written and reasoned Complaint relies, results in a total waste of the Commission’s time and taxpayer resources. This Complaint is a ham-handed political maneuver aimed to divert attention from real-w
	Digitally signed by Kathryn Ross Date: 11:32:32 -04'00'
	2020.04.03 

	350 S MAIN STREET, SUITE 300 ANN ARBOR, MI 48104-2131 TELEPHONE: (734) 623-7075 FACSIMILE: (844) 670-6009 dickinsonwright com 
	http://www 

	ROBERT L AVERS RAvers@dickinsonwright com (734) 623-1672 
	 American Democracy Legal Fund Contributors, OpenSecrets, , last updated April 3, 2019. American Bridge 21 Century PAC Home Page, . 
	 American Democracy Legal Fund Contributors, OpenSecrets, , last updated April 3, 2019. American Bridge 21 Century PAC Home Page, . 
	1
	contribs.php?ein=471750779&cycle=2018
	https://www.opensecrets.org/527s/527cmtedetail 

	st
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	https://americanbridgepac.org




	 I. 
	 I. 
	Factual Background 

	Victoria Sachs (“Ms. Sachs”) worked as an employee of the 2018 John James for Senate, Inc. campaign (“the Committee”). Following the November 2018 election, Ms. Sachs assisted in shutting down campaign operations.  The Committee then retained Ms. Sachs as an independent contractor from January to May 3, 2019, to serve as an advisor to Mr. James as he analyzed his options for the future. Ms. Sachs consulted with Mr. James to help him evaluate whether he should run again and, if so, for what office. 
	Ms. Sachs’ independent contractor relationship with the James campaign terminated on May 3, 2019; at that time, Mr. James had not decided whether he would again run for office. The May 3, 2019 payment from the James campaign to Ms. Sachs referenced in the Complaint was a payment made in arrears for services rendered prior to that date. Moreover, Ms. Sachs was not privy to strategic planning for Mr. James’ 2020 Senate campaign because her relationship with the James campaign terminated before any 2020 Senate
	2

	On June 6, 2019, John James filed a Statement of Candidacy with the FEC for U.S. Senate.  
	Better Future Michigan was incorporated on June 12, 2019. Ms. Sachs has served as Executive Director of Better Future Michigan since its founding. 
	To date, Better Future Michigan has promoted conservative policy solutions and not produced or disseminated a single express advocacy advertisement. Better Future Michigan has produced and disseminated three (3) issue advocacy advertisements: “Eliminate”, “Falling in Line”, and “Radical Washington Liberals.” We encourage the Commission to watch these advertisements to see they do not constitute express advocacy. 
	3

	Complainant is correct that Better Future Michigan uses Del Cielo Media to place its issue advocacy advertisements. They are also correct that the James campaign used Del Cielo Media to place their advertisements in the 2018 Senate race—a previous election cycle. 
	iMGE did create Better Future Michigan’s website and according to Federal Election Commission reports was also paid by the James campaign for media placement. Better Future Michigan’s contract with iMGE, however, expressly requires the vendor adhere to internal safeguards 
	4

	. 
	id=C00651208&two year transaction period=2020&data type =processed&recipient name=imge
	https://www.fec.gov/data/disbursements/?committee 


	tdo ensure that nobody working on the campaign account was involved with the Better Future Michigan project, and protect against impermissible coordination. 
	 Compl. at 1.  “Eliminate”, Facebook (July 30, 2019), . “Falling in Line”, Facebook (Dec. 11, 2019), . “Radical Washington Liberals”, Facebook (Dec. 16, 2019), .  Federal Election Commission data, 
	 Compl. at 1.  “Eliminate”, Facebook (July 30, 2019), . “Falling in Line”, Facebook (Dec. 11, 2019), . “Radical Washington Liberals”, Facebook (Dec. 16, 2019), .  Federal Election Commission data, 
	 Compl. at 1.  “Eliminate”, Facebook (July 30, 2019), . “Falling in Line”, Facebook (Dec. 11, 2019), . “Radical Washington Liberals”, Facebook (Dec. 16, 2019), .  Federal Election Commission data, 
	 Compl. at 1.  “Eliminate”, Facebook (July 30, 2019), . “Falling in Line”, Facebook (Dec. 11, 2019), . “Radical Washington Liberals”, Facebook (Dec. 16, 2019), .  Federal Election Commission data, 
	2
	3
	/
	https://www.facebook.com/BetterFutureMichigan/videos/3110393848985658

	https://www.youtube.com/watch?v=pfAv5r4trHE&feature=youtu.be
	https://www.youtube.com/watch?v=pfAv5r4trHE&feature=youtu.be

	/
	https://www.facebook.com/BetterFutureMichigan/videos/213820236408004
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	II. 
	II. 
	No Express Advocacy, No Coordination 

	Complainant asserts our client violated the Act’s coordination rules through either: 
	1. 
	1. 
	1. 
	Ms. Sachs’ alleged failure to comply with the 120 day cooling off period; 

	2. 
	2. 
	An unidentified individual who placed media buys for the James campaign in 2018 through the common vendor standard; and/or 

	3. 
	3. 
	Alleged sharing of a common vendor in iMGE. 


	These conclusory allegations are meritless because, as explained below, the advertisement at issue (and  advertisements issued by Better Future Michigan as of this writing) constitute issue advocacy communications—not express advocacy communications, and Better Future Michigan complied with all other applicable laws as well. 
	all

	Under the Act, no person may make a contribution, including an in-kind contribution, totaling more than $2,800 in the aggregate per election to a Federal candidate or their authorized campaign committee. The Act defines an in-kind contribution as, among other things, expenditures by any person “in cooperation, consultation, or concert with, or at the request or suggestion of, a candidate, his authorized political committees, or their agents…” A communication is considered coordinated if it meets a three-par
	5
	6

	The “content prong” is not satisfied here because the advertisements at issue constitute issue advocacy communications—not express advocacy or its functional equivalent.  Indeed, to meet the “content prong,” the communication must be express advocacy or the functional equivalent thereof. To constitute express advocacy, the communication must include a message that unmistakably urges the viewer to support the election or defeat of a clearly identified candidate. There are two tests for determining whether an
	7

	clearly identified candidate; 2) timing of the advertisement in relation to the election; and 3) whether the advertisement unambiguously calls for the election or defeat of a clearly identified candidate.
	8 

	Complainant makes no claims that Better Future Michigan produced or disseminated any express advocacy advertisements, but instead relies on propaganda assertions published by a rumor mill “news” outlet as evidence such advertisements exist. To date, Better Future Michigan has not produced any express advocacy advertisements.  If Complainant believes otherwise, they should have stated this in their complaint. Instead, they refer to Better Future Michigan as an “independent expenditure organization[s]” but ci
	9
	10

	 11 C.F.R. § 109.20(a).  11 C.F.R. § 109.21(a)(1)-(3);  Better Future Michigan does not contest that it paid for “Eliminate.”  11 C.F.R. § 109.21(c)(5) 
	 11 C.F.R. § 109.20(a).  11 C.F.R. § 109.21(a)(1)-(3);  Better Future Michigan does not contest that it paid for “Eliminate.”  11 C.F.R. § 109.21(c)(5) 
	 11 C.F.R. § 109.20(a).  11 C.F.R. § 109.21(a)(1)-(3);  Better Future Michigan does not contest that it paid for “Eliminate.”  11 C.F.R. § 109.21(c)(5) 
	 11 C.F.R. § 109.20(a).  11 C.F.R. § 109.21(a)(1)-(3);  Better Future Michigan does not contest that it paid for “Eliminate.”  11 C.F.R. § 109.21(c)(5) 
	5
	6
	7





	III. 
	III. 
	No Facts, Just Speculation 

	Because Complainant clearly failed to satisfy the content prong of the coordination test, the Commission should immediately dismiss the Complaint. Nonetheless, and despite the dispositive nature of Complainant’s failure to satisfy the content prong, we still address Complainant’s shoddy attempt to establish the conduct prong, which, like the rest of the Complaint, relies entirely on speculation. The FEC does not authorize investigations Further, the Commissioners have stated on several occasions that the pr
	 based on speculation.
	11
	speculative allegations in news articles in inherently limited.
	12 

	 11 C.F.R. § 100.22(b).  Compl. at 1. See, e.g. FEC v. Survival Education Fund, Inc., 65 F.3d 285 (2nd Cir. 1995) (letters criticizing Reagan Administration’s military involvement in Central America are not express advocacy); FEC v. Central Long Island Tax Reform Immediately Comm., 616 F.2d 45 (2nd Cir. 1980) (en banc) (bulletin criticizing a congressman for his record on taxes and government spending is not express advocacy); FEC v. Christian Action Network, 100 F.3d 1049 (4th Cir. 1997) (ads criticizing a
	8
	9
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	S.
	S.
	 Petersen and Commissioner Caroline C. Hunter at 2, MUR 7416 (Unknown Respondents) (“The mailer informs readers as to the candidates’ positions on a variety of issues on which the American public hold differing views.  This is precisely the sort of activity the express advocacy construct was meant to exclude from Commission jurisdiction.”). See also Statement of Reasons for Vice Chairman Matthew S. Petersen and Commissioner Caroline C. Hunter at 2, MUR 7416 (Unknown Respondents), citing FEC v. Freedom’s Her
	11 
	https://www.fec.gov/files/legal/murs/6852/6852_1.pdf
	https://www.fec.gov/files/legal/murs/6852/6852_1.pdf

	12 
	2.pdf
	https://eqs.fec.gov/eqsdocsMUR/6928 




	A.
	A.
	A.
	 Ms. Sachs Had No Material Information to Convey 

	Setting aside the completely speculative nature of the allegations in the Complaint, the underlying claim is meritless because the “conduct prong” remains unsatisfied.  To that end, the conduct prong is satisfied only upon the demonstration of one of the following applicable standards: 
	 If the communication is created, produced or distributed at the request or suggestion of a candidate or his agents, or the communication is created, produced or distributed at the suggestion of the group paying for the communication and the candidate, or his or her agents, assent to the suggestion; 
	 If the candidate or his agents are materially involved in decisions regarding the content, intended audience, means or mode of the communication, specific media outlet used, the timing or frequency or size or prominence of a communication; 
	 If the communication is created, produced or distributed after one or more substantial discussions about the communication between the group paying for the communication and the candidate, the candidate’s committee, the candidate’s opponent or opponent’s committee, or a party committee; or 
	 If the communication is paid for by a person or by the employer of a person who was an employee or independent contractor of the candidate during the previous 120 days and the candidate or his opponent is clearly identified in the communication and the former employee or independent contractor conveyed non-public information about the plans or needs of the candidate material to the creation, production or distribution of the communication. This is often referred to as the “former employee” standard. 
	 13

	Complainant relies on the “former employee” standard in a listless attempt to prove the conduct prong. To that end, Complainant references yellow journalism claiming that Ms. Sachs’ relationship with Better Future Michigan coupled with the timing of her last payment from the James campaign “is a clear violation of the 120 cooling off period.” Complainant, however, fails to even allege that Ms. Sachs conveyed material information from the 2020 campaign, which she did not and could not have because Ms. Sachs 
	We have taken the liberty to assume Complainant’s theory is essentially that, because Ms. Sachs controlled the funding of Better Future Michigan, coupled with her former independent contractor 
	of Matthew S. Petersen and Caroline C. Hunter, MURs 6470, 6482, 6484 (Romney, et al.); Statement of Reasons of Matthew S. Petersen, Caroline C. Hunter, Lee Goodman, MUR 6518 (Gingrich, et al.) at 6-7 (“As a threshold matter, we observe that unsworn news reports by authors who are not first-hand complainants or witnesses before the Commission present legal and practical problems for the Commission and respondents, and, in any event, may be of limited probative value.”); First General Counsel’s Report, MUR 69
	13

	relationship with the Committee, Complainant presumably and impliedly alleges that those facts somehow give rise to s coordination per se. But those facts alone do not constitute coordination because they fail to satisfy the “former employee” standard.  Indeed, the legal definition of “coordination” in this First Amendment protected context is not a “we know it when we see it” standard, and Commission regulations require far more than an “if” to establish that an entity’s independent expenditure communicati

	B.
	B.
	B.
	 Del Cielo Media and Smart Media Group ≠ Common Vendors 

	Complainant alleges coordination occurred because the “same individual” who places issue ads for Better Future Michigan also placed ads for the James campaign in the 2018 cycle. Again, issue advocacy and activities from a previous election cycle are not relevant to the situation at hand. Still, even if express advocacy advertisements were placed for both the James campaign and Better Future Michigan this cycle—which is not true because Better Future Michigan has not issued any express advocacy advertisement
	First, the Commission has repeatedly rejected Complainant’s again non-asserted allegation that Better Future Michigan engaged in coordination through an alleged common employee of Del Cielo Media and Smart Media Group. For example, the complainant in MUR 7006 alleged that two vendors, Crimson Public Affairs and In the Field Consulting, should be treated as common vendors because they shared a common  The Commission, however, dismissed MUR 7006, reasoning that common ownership is not the equivalent of common
	owner.
	14

	 Second, even if Del Cielo Media and Smart Media Group were common vendors, the activities at issue do not satisfy the common vendor coordination standard. Because Complainant failed to even address the common vendor standard in their weak and absurdly underdeveloped complaint based entirely on speculation and sourced from a tabloid, we have laid out the relevant elements below: 
	To establish coordination through a common vendor, the Commission must find each of the following elements: 
	 The person paying for the communication contracts with, or employs, a “commercial vendor” to create, produce or distribute the communication; 
	 
	The commercial vendor, including any officer, owner or employee of the vendor, has a previous or current relationship with the candidate or political party committee that puts the commercial vendor in a position to acquire information about the campaign plans, projects, activities or needs of the candidate or political party committee. This previous relationship is defined in terms of nine specific services related to campaigning and campaign communications. These services, however, would have to had been 
	 Statement of Reasons for Vice Chairman Matthew S. Petersen and Commissioner Caroline C. Hunter at 3-4, MUR 7006 (Heaney for Congress, et. al). 
	14

	rendered within 120 days before the purchase or public distribution of the communication to satisfy this element; and 
	 
	The commercial vendor uses or conveys information about the campaign plans, projects, activities or needs of the candidate or political party committee, or information previously used by the commercial vendor in serving the candidate or political party committee, to the person paying for the communication, and that information is material to the creation, production or distribution of the 
	communication.
	15 

	Complainant offers no evidence that either Del Cielo Media or Smart Media Group rendered services to the James campaign within 120 days before Better Future Michigan used Del Cielo Media to place an issue advocacy advertisement. The last payment Smart Media Group received from the James campaign occurred on October 31, 2018, Additionally, Complainant makes no claim that the “same individual” had or conveyed material information.  Therefore, Complainant failed to allege coordination through a common vendor, 
	224 days
	 before Better Future Michigan even existed.
	16 


	C. iMGE Has a Firewall 
	C. iMGE Has a Firewall 
	 Complainant alleges there is “overlap” between Better Future Michigan and the James campaign through iMGE, a digital marketing  According to public records, iMGE provided services to the James  iMGE created Better Future Michigan’s website, an online platform dedicated to educating Michiganders on important policy issues. We encourage the Commission to visit  to see the site does not and has never contained any express advocacy. Again, to establish coordination, the content prong must be satisfied and, aga
	agency.
	17
	campaign.
	18
	www.betterfuturemichigan.com
	www.betterfuturemichigan.com


	However, even if Better Future Michigan’s website met the content prong, pursuant to language in their contract with iMGE, iMGE has a firewall policy in place to prevent impermissible coordination. The contract provides in pertinent part:  
	“Contractor further agrees that it is knowledgeable of Client’s compliance and legal obligations pursuant to Section 501(c)(4) of the Internal Revenue Code, and agrees to comply with all applicable laws in respect to the performance of its duties under this Agreement and to consult with Client’s legal counsel in the event it has questions 
	 11 C.F.R. § 109.21(d)(4).  FEC.gov, Search of Disbursements to Smart Media from John James for Senate, Inc. in 2017-2018, 
	15
	16

	.  Compl. at 1.  
	id=C00651208&two year transaction period=2018&data type =processed&recipient name=smart+media
	https://www.fec.gov/data/disbursements/?committee 
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	18
	 FFEC.gov, Search of Disbursements to iMGE from John James for Senate, Inc. in 2019-2020, 

	. 
	id=C00651208&two year transaction period=2020&data type =processed&recipient name=imge
	https://www.fec.gov/data/disbursements/?committee 


	regarding the application of any provision of Federal or state law to its work for Client. Contractor acknowledges that Client will not coordinate its activities with any candidate, candidate’s committee, or political party committee. To that end, Contractor shall implement appropriate internal safeguards to ensure that Services rendered to Client pursuant to this Agreement shall not be coordinated with any candidate, candidate’s committee, or political party committee.”
	19 

	The Commission provides safe harbor from coordination violations when an entity has a firewall in Per their contractual obligation, iMGE has an internal firewall policy in place to protect confidential client information and prevent illegal coordination. 
	place.
	20 


	IV. 
	IV. 
	No Facts, Just Speculation 

	The entire Complaint submitted by American Democracy Legal Fund lacks substance and relies solely on false speculation and innuendo from an article published by a beltway gossip column— an article which, incidentally, clearly states that all activities by Ms. Sachs, Better Future Michigan and Based upon the foregoing, we respectfully ask the Commission to dismiss the Complaint and close the file. 
	the Committee are legal.
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	Respectfully submitted, 
	Figure
	Robert Avers Jessica Brouckaert 
	Counsel to Victoria Sachs & Better Future Michigan 
	Better Future Michigan obtained permission from iMGE to release this provision of their confidential contract to the Commission. 11 C.F.R. § 109.21(h). Lachlan Marchay, Shady, Cozy and Legal: How a Top GOP Recruit is Getting His Dark-Money Cash, The Daily Beast (Feb. 28, 2020), . 
	19 
	20 
	21 
	https://www.thedailybeast.com/how-a-top-gop-recruit-is-getting-his-dark-money-cash
	https://www.thedailybeast.com/how-a-top-gop-recruit-is-getting-his-dark-money-cash
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	MUR: 7716 
	MUR: 7716 
	DATE COMPLAINT FILED: March 9, 2020 DATE OF NOTIFICATIONS: March 12, 2020 LAST RESPONSE RECEIVED:  April 2, 2020 DATE ACTIVATED: April 14, 2020 
	Figure

	EXPIRATION OF SOL:  June 1, 2024 (Earliest) December 24, 2024 (Latest) ELECTION CYCLE: 2020 
	Michigan Democratic Party 
	John James for Senate, Inc. and Timothy Caughlin in 
	his official capacity as treasurer  John James Better Future Michigan Victoria Sachs 
	52 U.S.C. § 30118(a) 52 U.S.C. § 30125(e)(1)(A) 11 C.F.R. § 109.21 
	11 C.F.R. § 300.2(c)(2) 
	25 INTERNAL REPORTS CHECKED: Disclosure Reports 26 27 FEDERAL AGENCIES CHECKED: None 28 29 I. INTRODUCTION 
	30 The Complaints in these matters allege that Better Future Michigan, Inc. (“BFM”), a non31 profit corporation, made prohibited in-kind contributions to John James and John James for 32 Senate, Inc. and Timothy Caughlin in his official capacity as Treasurer (the “Committee”), in 33 violation of the Federal Election Campaign Act of l97l as amended (“the Act”).  The Complaints 34 allege that within a month of leaving her employment with the Committee in May 2019, Victoria 35 Sachs became Executive Director o
	-

	MURs 7686, 7714 and 7716 (John James for Senate, Inc., et al.) First General Counsel’s Report Page 3 of 15 
	1 as his agent, directly or indirectly established, financed, maintained or controlled (“EFMC’d”) 2 BFM.3 The Respondents deny that the advertisements satisfy the Commission’s standards for 4 coordinated communications because they do not satisfy the conduct prong.  Further, 5 Respondents deny that the Committee had any involvement, directly or indirectly through Sachs, 6 in the establishment of BFM. 7 As discussed below, there is insufficient information to support the allegations that BFM 8 made communica
	2 

	10 Commission:  (1) dismiss the allegation that BFM made, and James and the Committee accepted, 11 a prohibited in-kind contribution in violation of 52 U.S.C. § 30118(a); and (2) dismiss the 12 allegation that James, the Committee, BFM, and Sachs violated 52 U.S.C. § 30125(e)(1) by 13 soliciting, receiving, directing, transferring, or spending funds prohibited under the Act in 14 connection with an election for federal office. 15 II. FACTUAL BACKGROUND 16 On June 6, 2019, James declared his 2020 candidacy f
	3
	4 

	MURs 7686, 7714 and 7716 (John James for Senate, Inc., et al.) First General Counsel’s Report Page 4 of 15 
	1 In 2018, James also ran for U.S. Senate in Michigan against Senator Debbie Stabenow 2 and designated the Committee as his principal campaign committee.  Sachs was James’s 3 campaign manager for his 2018 candidacy.  After James lost the election, Sachs began serving 4 James as an independent contractor in January 2019 to “assist with 2018 vendor issues, 2018 5 donor maintenance, and Mr. James [sic] 2020 testing-the-waters process to decide whether to run 6 for office again, and if so, for what office.”  Sa
	5
	6
	7
	8 

	10 The next month, Sachs became the first Executive Director of BFM, which was 11 incorporated on June 12, 2019, as a section 501(c)(4) organization established under the Internal 12 Revenue Code.  According to its Articles of Incorporation, BFM’s purpose is “to educate and 13 engage the public on the need for leadership committed to taking action to secure a better future 
	9

	See John James for Senate Inc., Amended Statement of Organization, FEC Form 1 (Oct. 4, 2018); John James, Amended Statement of Candidacy, FEC Form 2 (June 6, 2018). 
	5 

	MUR 7686 John James and John James for Senate, Inc. Resp. at 3 (Feb. 19, 2020) (“MUR 7686 James Resp.”); see also MUR 7714 James Resp. at 2; MUR 7716 James Resp. at 1-2; MUR 7686 Victoria Sachs and Better Future Michigan Resp. at 2 (Apr. 2, 2020) (“MUR 7686 BFM Resp.”); MUR 7714 Victoria Sachs and Better Future Michigan Resp. at 2 (Apr. 2, 2020) (“MUR 7714 BFM Resp.”); MUR 7716 Victoria Sachs and Better Future Michigan Resp. at 2 (Apr. 2, 2020) (“MUR 7716 BFM Resp.”). 
	6 

	MUR 7686 James Resp. at 3; see also MUR 7714 James Resp. at 2; MUR 7716 James Resp. at 1-2; MUR 7686 BFM Resp. at 2; MUR 7714 BFM Resp. at 2; MUR 7716 BFM Resp. at 2; John James for Senate, Inc., Amended 2019 July Quarterly Report at 347 (Aug. 21, 2019). 
	7 

	MUR 7686 Compl. at 6; MUR 7716 Compl. at 3; MUR 7686 James Resp. at 3; see also MUR 7714 James Resp. at 2; MUR 7716 James Resp. at 1-2; MUR 7686 BFM Resp. at 2; MUR 7714 BFM Resp. at 2; MUR 7716 BFM Resp. at 2. 
	8 

	MURs 7686, 7714 and 7716 (John James for Senate, Inc., et al.) First General Counsel’s Report Page 5 of 15 
	1 through strong national security, and increased economic and educational opportunities with the 
	2 objective of ensuring everyone the opportunity to achieve the American Dream.”
	10 

	3 The Complaints and Responses identify three advertisements paid for by BFM.  The 
	4 Complaints focus on “Eliminate,” which ran on Facebook from August 7-12, 2019 (within 120 
	11

	5  The Responses cite two additional 
	days of Sachs’s departure from the Committee).
	12

	6 advertisements – “Falling in Line” and “Radical Washington Liberals” – that BFM states it 
	13
	14

	7 
	publicly distributed in December 2019 (more than 120 days after Sachs’s departure).
	15 

	8 Relying on a Daily Beast article, the Complaint in MUR 7714 alleges that the Committee 
	9  First, the article 
	and BFM used some of the same vendors – IMGE and Smart Media Group.
	16

	10 notes that James’s largest vendor during the 2020 cycle is IMGE, a digital consulting firm.  The 
	Better Future Michigan, Articles of Incorporation (June 12, 2019), available at .  We also note the existence of Better Future MI Fund, a similarly named independent expenditure-only political committee (“IEOPC”).  See Statement of Organization, FEC Form 1 (Oct. 31, 2019).  We analyze the issues under the assumption that the relevant organization is the 501(c)(4), as the Complaint alleges and the records support.  See infra nn. 11-14.  
	10 
	TYPE=3
	https://cofs.lara.state mi.us/CorpWeb/CorpSearch/CorpSearchFormList.aspx?SEARCH 


	Better Future Michigan, Eliminate, FACEBOOK AD LIBRARY (Aug. 7-12, 2019), . 
	11 
	https://www.facebook.com/ads/library/?id=2470707176327256
	https://www.facebook.com/ads/library/?id=2470707176327256


	MUR 7686 Compl. at 5-6; see also MUR 7716 Compl. at 4.; see also Ads from Better Future Michigan, FACEBOOK,  (last accessed Sept. 22, 2020) (“Facebook Ad Library”). 
	12 
	https://bit.ly/2yQqiAi
	https://bit.ly/2yQqiAi


	Better Future Michigan, Falling in Line, YOUTUBE (Dec. 10, 2019), . 
	13 
	https://www.youtube.com/watch?v=pfAv5r4trHE&feature=youtu.be
	https://www.youtube.com/watch?v=pfAv5r4trHE&feature=youtu.be


	Better Future Michigan, Radical Washington Liberals, FACEBOOK AD LIBRARY (Dec. 17-23, 2019), . 
	14 
	https://www.facebook.com/ads/library/?id=1009141209419973
	https://www.facebook.com/ads/library/?id=1009141209419973


	MUR 7686 BFM Resp. at 2; MUR 7714 BFM Resp. at 2; MUR 7716 BFM Resp. at 2; see also Facebook Ad Library. BFM stated that it “disseminated” “Falling in Line,” which was posted to BFM’s YouTube page on December 10, 2019.  See MUR 7686 BFM Resp. at 2; MUR 7714 BFM Resp. at 2; MUR 7716 BFM Resp. at 2. Although “Falling in Line” does not appear in either BFM’s Facebook Ad Library or in the Google Transparency Report, as of August 4, 2020, the “pinned” tweet on BFM’s account was to an article dedicated to BFM’s r
	15 
	https://twitter.com/BetterFutureMI/status/1204846944851578881?s=20
	https://twitter.com/BetterFutureMI/status/1204846944851578881?s=20

	/
	https://dailycaller.com/2019/12/11/2020-liberal-groups-better-future-michigan


	See MUR 7714 Compl. at 1-2. 
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	1 article states that BFM used IMGE to create its website and “[h]ours after [The Daily Beast 2 journalist] asked the James campaign about that particular case of apparent vendor overlap, 3 BFM’s website registration data was scrubbed of fingerprints tying it to IMGE.” Second, the 4 Complaint alleges an overlap because the Committee used Smart Media Group to place its ads in 5 2018, and BFM used Del Cielo Media, a subsidiary of Smart Media group, to place its ads.6 In response, BFM and the Committee both ad
	17
	18 
	19

	10 Committee has disbursed $ to the firm though July 15, 2020. Both respondents 11 contend that IMGE used a firewall policy to prevent its work from being shared with other 12 13 As to Smart Media Group and its subsidiary Del Cielo Media (“Del Cielo”), the 14 Committee acknowledges that it used Smart Media Group for ad placements, but states that its 
	728,566.39
	20
	clients and provided excerpts of the firewall policy from their respective contracts.
	21 

	Id. (quoting from The Daily Beast Article). 
	17 

	MUR 7714 Compl. at 1. 
	18 

	MUR 7714 BFM Resp. at 7. A case study on IMGE’s website profiles work done for “a c4 that cares about economic freedom [and] wanted to build a strong, state-wide network of activists who were passionate about free-market health care.”  See Build a Statewide Network of Issue Advocates, IMGE, (last visited Aug. 4, 2020).  The page, which features multiple images reading “Medicare for All,” states that the services provided included IMGE “us[ing] an interstitial ad network to catch locals online and drive them
	19 
	a-statewide-network-of-issue-advocates/ 
	https://imge.com/case-study/build
	-


	MUR 7714 James Resp. at 2; John James for Senate, Inc., Amended 2019 July Quarterly Report at 335 (Aug. 21, 2019) (showing disbursements to IMGE LLC beginning June 5, 2019); John James for Senate, Inc., 2020 Pre-Primary Report at 603 (July 23, 2020) (showing disbursements to IMGE as late as July 15, 2020); John James for Senate, Inc., 2019-2020 Disbursements to IMGE, 
	20 

	. 
	type=processed&committee id=C00651208&recipient name=IMGE &two year transaction period=2020
	https://www.fec.gov/data/disbursements/?data 


	MUR 7714 James Resp. at 2, 5-6; MUR 7714 BFM Resp. at 7-8. 
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	1  BFM 2 acknowledges that it currently uses Del Cielo for ad 3 III. LEGAL ANALYSIS 4 A. The Available Information Is Insufficient to Support Finding Reason to 
	contract ended after the 2018 election, more than 120 days before BFM incorporated.
	22
	placement.
	23 

	5 Believe That Respondents Made Coordinated Communications  6 Corporations are prohibited from making contributions to candidates and their authorized 7 committees, and federal candidates and their authorized committees may not knowingly accept 8 such   When a person makes an expenditure in cooperation, consultation, or in 
	24
	contributions.
	25

	9 concert with, or at the request or suggestion of, a candidate or the authorized committee or their 10 agents, it is treated as an in-kind 11 Under the Commission’s regulations, a communication is “coordinated” with a candidate, 12 an authorized committee, a political party committee, or agent thereof, and is treated as an in13 kind contribution, if the communication satisfies a three-prong test: (1) it is paid for, partly or 14 entirely, by a person other than the candidate, authorized committee, politica
	contribution.
	26 
	-
	and (3) it satisfies at least one of the “conduct standards” at 11 C.F.R. § 109.21(d).
	27
	coordinated.
	28 

	MUR 7714 James Resp. at 2; see also John James for Senate, Inc., 2018 Post-General Report at 856 (Jan. 24, 2019). MUR 7714 BFM Resp. at 2, 6. 52 U.S.C. § 30118(a); 11 C.F.R. § 114.2(b). 52 U.S.C. § 30118(a). 
	22 
	23 
	24 
	25 

	Id. § 30116(a)(7)(B); 11 C.F.R. § 109.20; see also Buckley v. Valeo, 424 U.S. 1, 46-47 (1976). 11 C.F.R. § 109.21(a); see also id. § 109.21(b) (describing in-kind treatment and reporting of coordinated communications).  
	26 
	27 

	Id. § 109.21(a); see also Coordinated and Independent Expenditures, 68 Fed. Reg. 421, 453 (Jan. 3, 2003) (Explanation and Justification) (“E&J”). 
	28 
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	1 The three advertisements in question satisfy the first prong because BFM, not James or 2 the Committee, paid for the ads.  However, they do not appear to constitute coordinated 3 communications because they do not meet any of the conduct standards set forth at section 4   The “conduct” prong will be satisfied if:  (1) the communication was created, 5 produced, or distributed at the request or suggestion of a candidate or his campaign; (2) the 6 candidate or his campaign was materially involved in decision
	109.21(d).
	29

	10 or used material information gained from past work with the candidate to create, produce, or 11 distribute the communication; (5) the payor employed a former employee or independent 12 contractor of the candidate who used or conveyed material information about the campaign’s 13 plans, projects, activities or needs, or used material information gained from past work with the 14 candidate to create, produce, or distribute the communication; or (6) the payor republished 15 campaign 16 The Complaints allege 
	material.
	30 
	Committee.
	31 

	We do not analyze whether the advertisements meet the content standards because they do not appear to satisfy any of the conduct standards, as explained below. 
	29 

	See 11 C.F.R. § 109.21(d); see also Factual & Legal Analysis at 6, MUR 6660 (Angus King for 
	30 

	U.S. Senate Campaign et al) (“F&LA”); F&LA at 5, MUR 6337 (Jay Riemersma for Congress Campaign Committee); F&LA at 5, MUR 5999 (Freedom’s Watch, Inc.). 
	MUR 7686 Compl. at 6-7; MUR 7714 Compl. at 1-2; see also MUR 7716 Compl. at 4. 
	31 
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	1 1. 2 Under the “former employee or independent contractor standard,” the conduct prong may 3 be satisfied if: (1) the payor employed a person who had been an employee or independent 4 contractor of the candidate’s authorized committee during the previous 120 days; and (2) that 5 former employee or independent contractor conveyed to the payor material information about the 6 campaign’s plans, projects, activities or needs, or used information gained from past work with 7 the candidate that was material to 
	Former Employee or Independent Contractor 
	communication.
	32

	10 which was the only ad of the three in question disseminated in the 120 days after Sachs left the 11 12 Regarding the second part of the standard, the Commission has explained that “campaign 13 information must be both current and proprietary (that is, non-public) to be subject to the 14 coordinated communications regulation.”  Similarly, when creating the standard, the 15 Commission noted “much of the information gained working for candidates during primary races 16 becomes largely irrelevant for general
	Committee.
	33 
	34
	35 

	11 C.F.R. § 109.21(d)(5). 
	32 

	Respondents assert that Sachs’s last day with the Committee was May 3, 2019. See MUR 7686 James Resp. at 3.  According to the Facebook Ad Library, BFM distributed “Eliminate” on August 7, 2019. Coordinated Communications Explanation & Justification, 75 Fed. Reg. 55,947, 55,959 (Sept. 15, 2010). Coordinated Communications Explanation & Justification, 71 Fed. Reg. 33,190, 33,205 (June 8, 2006). 
	33 
	34 
	35 
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	1 opponent – Debbie Stabenow, not Gary Peters – suggesting that whatever Sachs may have 2 learned from her work in the 2018 race would have less value for the 2020 race.  Although Sachs 3 also advised James while he was testing the waters for his 2020 campaign, there is insufficient 4 information to support finding reason to believe that any non-public information she may have 5 had about the Committee’s plans was actually material to the creation, development, or 6 distribution of “Eliminate.” 7 Instead, t
	-
	 36 

	10  A 
	where the allegations of coordinated conduct are similarly speculative and lacked support.
	37

	11 review of the available information does not support a finding that Sachs used non-public 
	12 information in providing services to James and that that same information was material to the 
	13 creation, production, or distribution of “Eliminate.”  
	14 2. 15 The “common vendor” conduct standard is satisfied if all of the following are true: 16 (1) the person paying for the communication employs a commercial vendor to “create, produce, 
	Common Vendor 
	38

	MUR 7686 Compl. at 6 (emphasis added). 
	36 

	Cf. F&LA at 8-9, MUR 6358 (Jaime for Congress) (finding no reason to believe where available information did not indicate that campaign or its agents requested or suggested that third party organization “create the ad, participated in any discussion about the ad on behalf of the Committee, were materially involved in its creation or dissemination as Committee agents, or otherwise informed [organization] about the campaign’s plans, projects, activities or needs.”), F&LA at 5-6, MUR 5999 (NRCC, et al.) (findi
	37 

	“Commercial vendor” means any persons providing goods or services to a candidate or political committee whose usual and normal business involves the sale, rental, lease or provision of those goods or services.  11 C.F.R. § 116.1(c). 
	38 
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	1 or distribute” the communication; (2) the vendor has provided certain delineated services to the 2 recipient of the contribution during the 120 days preceding the communication; and (3) the 3 vendor conveys non-public information about the campaign’s “plans, projects, activities, or 4 needs,” or services previously provided to the campaign by the vendor, and that information is 5  Under a “safe 6 harbor” provision, the common vendor conduct standard is not satisfied if a commercial vendor 7 has establishe
	material to the creation, production, or distribution of the communication.
	39
	shared.
	40 

	10 communications through Smart Media Group and Del Cielo.  Even assuming that the parent firm 11 and its subsidiary are a “common vendor,” their work does not satisfy the second part of the 12 standard: providing certain delineated services to the Committee during the 120 days preceding 13 BFM’s   Smart Media Group stopped providing services to the Committee more 14 than 120 days before BFM began using Del 15 IMGE, on the other hand, did provide qualifying services to the Committee within 120 16 days of al
	advertisements.
	41
	Cielo.
	42 

	Id. § 109.21(d)(4)(i)-(iii). 
	39 

	Id. § 109.21(h).  A firewall policy satisfies this safe harbor if it (1) is designed and implemented to prohibit the flow of information between employees or consultants providing services for the person paying for the communication and those employees or consultants currently or previously providing services to the candidate who is clearly identified in the communication, or that candidate’s authorized committee, the candidate’s opponent, the opponent’s authorized committee or a political party committee; 
	40 

	See Id. § 109.21(d)(4)(ii). 
	41 

	MUR 7714 James Resp. at 2; MUR 7714 BFM Resp. at 2, 6; see also John James for Senate, Inc., 2018 Post-General Report at 856 (Jan. 24, 2019). 
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	1 placements since James announced his candidacy in June 2019, and during that time, BFM 2 hired IMGE to build its   There is no information in the record, however, that the first 3 part of the common vendor standard is satisfied: there is no allegation that IMGE “create[d], 4 produce[d], or distribute[d]” any of BFM’s three advertisements, and we are not aware of any 5 such 6 In addition, the Complaint does not allege that IMGE conveyed material non-public 7 information about the Committee’s plans, project
	43
	website.
	44
	information.
	45 
	46

	10 such facts are insufficient to satisfy this element of the conduct   The Commission has 
	prong.
	47

	11 explained that “the mere presence of a common vendor” does not result in a presumption of 
	12   Thus, the available information indicates that the common vendor conduct 
	coordination.
	48

	13 standard has not been satisfied. 
	14 Because the record does not support a finding that the conduct standard is satisfied for 
	15 any of the advertisements in question, we recommend that the Commission dismiss the allegation 
	MUR 7714 James Resp. at 2; John James for Senate, Inc., Amended 2019 July Quarterly Report at 335 (Aug. 21, 2019) (showing disbursements to IMGE LLC beginning June 5, 2019); John James for Senate, Inc., 2020 Pre-Primary Report at 603 (July 23, 2020) (showing disbursements to IMGE as late as July 15, 2020); see 11 C.F.R. § 109.21(d)(4)(ii)(A) (“Development of media strategy, including the selection or purchasing of advertising slots”). 
	43 

	MUR 7714 BFM Resp. at 7. Respondents also rebut the allegation by invoking the safe-harbor provision and pointing to IMGE’s internal firewall policy found in the entities’ contracts with the consulting firm.  MUR 7714 James Resp. at 5; MUR 7714 BFM Resp. at 2-3, 7-8.  We note that Respondents did not provide copies of the actual signed contracts or of IMGE’s firewall policy. 
	44 

	See 11 C.F.R. § 109.21(d)(4)(i); MUR 7714 Compl. at 1-2. 
	45 

	See 11 C.F.R. § 109.21(d)(4)(iii). 
	46 

	See F&LA at 9, MUR 6477 (Huey, et al.) (finding no reason to believe that common vendor standard was satisfied where there was no information indicating that common vendor “used or conveyed information material to the creation, production, or distribution of the communication”). 
	47 

	Coordinated & Independent Expenditures, 68 Fed. Reg. 421, 437 (Jan. 3, 2003). 
	48 
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	1 that Respondents made or accepted a prohibited in-kind contribution in violation of 52 U.S.C. 2 § 30118(a).3 B. There Is Insufficient Information to Support a Reason to Believe Finding 
	 49 

	4 That Respondents Violated the Act’s Soft-Money Provisions 5 The Complaint in MUR 7716 alleges that James, through his agent, Sachs, established 6 BFM to raise and spend non-federal funds to support his   The Complaint asserts that 
	election.
	50

	7 “[i]t is nearly impossible” to believe Sachs acted of her own accord, and not as an agent of 8 James, in helping to establish BFM because: (1) she went from the Committee directly to BFM 9 just a few weeks later; and (2) BFM promptly ran negative advertisements featuring Gary Peters, 
	10 the incumbent senator and James’s 
	opponent.
	51 

	11 The Act prohibits a candidate, an agent thereof, or an entity directly or indirectly 
	12 established, financed, maintained or controlled by or acting on behalf of a candidate from 
	13 soliciting, receiving, directing, transferring, or spending funds in connection with a federal 
	14 election that do not comply with the limits, prohibitions, and reporting requirements of the Act.
	52 

	15 Commission regulations provide that an agent is “any person who has actual authority, either 
	16 express or implied,” to solicit, receive, direct, transfer, or spend funds in connection with any 
	17 
	election.
	53 


	In addition, none of the remaining conduct standards appear to be satisfied.  The available information does not indicate that BFM created, produced, or distributed the relevant ads at the request or suggestion of James or the Committee.  Further, the record does not indicate that James or the Committee were materially involved in or had a substantial discussion with BFM to create, produce, or distribute the ads, or that BFM republished the Committee’s campaign material. 
	49 

	MUR 7716 Compl. at 1. 
	50 

	See id. at 4. 
	51 

	52 U.S.C. § 30125(e)(1)(A).  
	52 

	11 C.F.R. § 300.2(b)(3). 
	53 
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	1 Here, the record does not contain sufficient information to support a reasonable inference 2 that Sachs continued to serve as James’s agent after she terminated her independent contractor 3 relationship with him in May 2019.  According to the Committee’s 2019 July Quarterly Report, 4 Sachs received her last payment from the Committee on May 3, 2019, and Respondents contend 5 that she stopped providing services to James and the Committee at or before that time.6 Although the Complaints suggest that Sachs c
	54 

	10 insufficient to create a reasonable inference that James gave Sachs actual authority, express or 11 12 Accordingly, we recommend that the Commission dismiss the allegations that 13 Respondents violated 52 U.S.C. § 30125(e)(1) by soliciting, receiving, directing, transferring, or 14 spending funds prohibited under the Act in connection with an election for federal office. 15 IV. RECOMMENDATIONS 
	implied, to solicit, receive, direct, transfer, or spend funds to support his election.
	55 

	16 
	17 
	17 
	17 
	1. Dismiss the allegation that Better Future Michigan made a prohibited in-kind 18 contribution in violation of 52 U.S.C. § 30118(a); 19 

	20 
	20 
	2. Dismiss the allegation that John James, John James for Senate, and Timothy Caughlin 21 in his official capacity as treasurer accepted or received a prohibited in-kind 


	John James for Senate, Inc., Amended 2019 July Quarterly Report at 347 (Aug. 21, 2019); MUR 7686 James Resp. at 3; see also MUR 7714 James Resp. at 2; MUR 7716 James Resp. at 1-2; MUR 7686 BFM Resp. at 2; MUR 7714 BFM Resp. at 2; MUR 7716 BFM Resp. at 2. 
	54 

	See F&LA at 6, MUR 7288 (DNC) (requiring specific information that individual was acting on behalf of principal); Definitions of “Agent” for BCRA Regulations on Non-Federal Funds or Soft Money and Coordinated and Independent Expenditures, 71 Fed. Reg. 4,975, 4,978 n.6 (Jan. 31, 2006) (quoting Final Rules and Explanation and Justification for Prohibited Excessive Contributions: Non-Federal Funds or Soft Money, 67 Fed. Reg. 49,064, 49,083 (July 29, 2002)) (“‘Specifically, it is not enough that there is some r
	55 
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	1 contribution in violation of 52 U.S.C. § 30118(a); 2 
	3 
	3 
	3 
	3. Dismiss the allegation that Better Future Michigan and Victoria Sachs violated 4 52 U.S.C. § 30125(e)(1) by soliciting, receiving, directing, transferring, or spending 5 funds prohibited under the Act in connection with an election for federal office;  6 

	7 
	7 
	4. Dismiss the allegation that John James, John James for Senate, and Timothy Caughlin 8 in his official capacity as treasurer violated 52 U.S.C. § 30125(e)(1) by soliciting, 9 receiving, directing, transferring, or spending funds prohibited under the Act in 


	10 connection with an election for federal office; 11 
	12 
	12 
	12 
	5. Approve the attached Factual and Legal Analysis; 13 

	14 
	14 
	6. Approve the appropriate letters; and 15 

	16 
	16 
	7. Close the file. 17 18 19 Lisa J. Stevenson 20       Acting General Counsel 21 22 Charles Kitcher 23       Acting Associate General Counsel for Enforcement 
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	Figure
	10 11 I. INTRODUCTION 12 The Complaints in these matters allege that Better Future Michigan, Inc. (“BFM”), a non13 profit corporation, made prohibited in-kind contributions to John James and John James for 14 Senate, Inc. and Timothy Caughlin in his official capacity as Treasurer (the “Committee”), in 15 violation of the Federal Election Campaign Act of l97l as amended (“the Act”).  The Complaints 16 allege that within a month of leaving her employment with the Committee in May 2019, Victoria 17 Sachs becam
	-
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	MUR 7716 Compl. at 3-5. 
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	MURs 7686, 7714 and 7716 (John James for Senate, Inc., et al.) Factual & Legal Analysis 
	Figure
	Page 2 of 13 1 James’s agent when she became BFM’s Executive Director.  Thus, the Commission: 2 (1) dismisses the allegation that BFM made, and James and the Committee accepted, a prohibited 3 in-kind contribution in violation of 52 U.S.C. § 30118(a); and (2) dismisses the allegation that 4 James, the Committee, BFM, and Sachs violated 52 U.S.C. § 30125(e)(1) by soliciting, 5 receiving, directing, transferring, or spending funds prohibited under the Act in connection with 6 an election for federal office. 7
	2
	3 
	4 
	5 

	MUR 7714 James Resp. at 2; MUR 7716 John James and John James for Senate, Inc. Resp. at 2 (Apr. 1, 2020) (“MUR 7716 James Resp.”); John James, Amended Statement of Candidacy, FEC Form 2 (Sept. 11, 2020). 
	2 

	See John James for Senate Inc., Amended Statement of Organization, FEC Form 1 (Oct. 4, 2018); John James, Amended Statement of Candidacy, FEC Form 2 (June 6, 2018). 
	4 

	MUR 7686 John James and John James for Senate, Inc. Resp. at 3 (Feb. 19, 2020) (“MUR 7686 James Resp.”); see also MUR 7714 James Resp. at 2; MUR 7716 James Resp. at 1-2; MUR 7686 Victoria Sachs and Better Future Michigan Resp. at 2 (Apr. 2, 2020) (“MUR 7686 BFM Resp.”); MUR 7714 Victoria Sachs and Better Future Michigan Resp. at 2 (Apr. 2, 2020) (“MUR 7714 BFM Resp.”); MUR 7716 Victoria Sachs and Better Future Michigan Resp. at 2 (Apr. 2, 2020) (“MUR 7716 BFM Resp.”). 
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	Figure
	Page 3 of 13 1 Committee on May 3, 2019.While the Complaints allege that Sachs served the Committee for 2 the entire month of May, Respondents contend that Sachs’s independent contractor relationship 3 with the Committee concluded the same day she received final payment.4 The next month, Sachs became the first Executive Director of BFM, which was 5 incorporated on June 12, 2019, as a section 501(c)(4) organization established under the Internal 6 Revenue Code.  According to its Articles of Incorporation, BF
	6 
	7 
	8
	9 
	10
	days of Sachs’s departure from the Committee).
	11 

	MUR 7686 James Resp. at 3; see also MUR 7714 James Resp. at 2; MUR 7716 James Resp. at 1-2; MUR 7686 BFM Resp. at 2; MUR 7714 BFM Resp. at 2; MUR 7716 BFM Resp. at 2; John James for Senate, Inc., Amended 2019 July Quarterly Report at 347 (Aug. 21, 2019). 
	6 

	MUR 7686 Compl. at 6; MUR 7716 Compl. at 3; MUR 7686 James Resp. at 3; see also MUR 7714 James Resp. at 2; MUR 7716 James Resp. at 1-2; MUR 7686 BFM Resp. at 2; MUR 7714 BFM Resp. at 2; MUR 7716 BFM Resp. at 2. 
	7 

	Better Future Michigan, Articles of Incorporation (June 12, 2019), available at . We also note the existence of Better Future MI Fund, a similarly named independent expenditure-only political committee (“IEOPC”). See Statement of Organization, FEC Form 1 (Oct. 31, 2019). We analyze the issues under the assumption that the relevant organization is the 501(c)(4), as the Complaint alleges and the records support. See infra nn. 11-14. 
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	Better Future Michigan, Eliminate, FACEBOOK AD LIBRARY (Aug. 7-12, 2019), . 
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	MUR 7686 Compl. at 5-6; see also MUR 7716 Compl. at 4.; see also Ads from Better Future Michigan, FACEBOOK, (last accessed Sept. 22, 2020) (“Facebook Ad Library”). 
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	Page 4 of 13 1 advertisements – “Falling in Line”and “Radical Washington Liberals” – that BFM states it 2 3 Relying on a Daily Beast article, the Complaint in MUR 7714 alleges that the Committee 4 and BFM used some of the same vendors – First, the article 5 notes that James’s largest vendor during the 2020 cycle is IMGE, a digital consulting firm.  The 6 article states that BFM used IMGE to create its website and “[h]ours after [The Daily Beast 7 journalist] asked the James campaign about that particular ca
	12 
	13
	publicly distributed in December 2019 (more than 120 days after Sachs’s departure).
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	IMGE and Smart Media Group.
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	MUR 7686 BFM Resp. at 2; MUR 7714 BFM Resp. at 2; MUR 7716 BFM Resp. at 2; see also Facebook Ad Library. BFM stated that it “disseminated” “Falling in Line,” which was posted to BFM’s YouTube page on December 10, 2019. See MUR 7686 BFM Resp. at 2; MUR 7714 BFM Resp. at 2; MUR 7716 BFM Resp. at 2. Although “Falling in Line” does not appear in either BFM’s Facebook Ad Library or in the Google Transparency Report, as of August 4, 2020, the “pinned” tweet on BFM’s account was to an article dedicated to BFM’s re
	14 
	https://twitter.com/BetterFutureMI/status/1204846944851578881?s=20 
	https://twitter.com/BetterFutureMI/status/1204846944851578881?s=20 

	/
	https://dailycaller.com/2019/12/11/2020-liberal-groups-better-future-michigan


	See MUR 7714 Compl. at 1-2. 
	15 

	Id. (quoting from The Daily Beast Article). 
	16 

	MUR 7714 Compl. at 1. 
	17 

	MUR 7714 BFM Resp. at 7. A case study on IMGE’s website profiles work done for “a c4 that cares about economic freedom [and] wanted to build a strong, state-wide network of activists who were passionate about free-market health care.” See Build a Statewide Network of Issue Advocates, IMGE, 
	18 
	-
	https://imge.com/case-study/build
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	Page 5 of 13 1 for “media buying services” shortly before James announced his candidacy; since then, the 2   Both respondents 3 contend that IMGE used a firewall policy to prevent its work from being shared with other 4 5 As to Smart Media Group and its subsidiary Del Cielo Media (“Del Cielo”), the 6 Committee acknowledges that it used Smart Media Group for ad placements, but states that its 7 BFM 8 9 III. LEGAL ANALYSIS 
	Committee has disbursed $728,566.39 to the firm though July 15, 2020.
	19
	clients and provided excerpts of the firewall policy from their respective contracts.
	20 
	contract ended after the 2018 election, more than 120 days before BFM incorporated.
	21 
	acknowledges that it currently uses Del Cielo for ad placement.
	22 

	MUR 7716 Compl. at 3-5. 
	MUR 7716 Compl. at 3-5. 
	2 


	MUR 7714 James Resp. at 2; MUR 7716 John James and John James for Senate, Inc. Resp. at 2 (Apr. 1, 2020) (“MUR 7716 James Resp.”); John James, Amended Statement of Candidacy, FEC Form 2 (Sept. 11, 2020). John James for Senate, Inc., Statement of Organization, FEC Form 1 (May 4, 2020). 
	MUR 7714 James Resp. at 2; MUR 7716 John James and John James for Senate, Inc. Resp. at 2 (Apr. 1, 2020) (“MUR 7716 James Resp.”); John James, Amended Statement of Candidacy, FEC Form 2 (Sept. 11, 2020). John James for Senate, Inc., Statement of Organization, FEC Form 1 (May 4, 2020). 
	3 
	4 


	MUR 7686 BFM Resp. at 2; see also MUR 7714 BFM Resp. at 2; MUR 7716 BFM Resp. at. 2. 
	MUR 7686 BFM Resp. at 2; see also MUR 7714 BFM Resp. at 2; MUR 7716 BFM Resp. at. 2. 
	9 


	John James for Senate, Inc., Statement of Organization, FEC Form 1 (May 4, 2020).  
	John James for Senate, Inc., Statement of Organization, FEC Form 1 (May 4, 2020).  
	3 


	MUR 7686 BFM Resp. at 2; see also MUR 7714 BFM Resp. at 2; MUR 7716 BFM Resp. at. 2. 
	MUR 7686 BFM Resp. at 2; see also MUR 7714 BFM Resp. at 2; MUR 7716 BFM Resp. at. 2. 
	8 



	10 A. The Available Information Is Insufficient to Support Finding Reason to 11 Believe That Respondents Made Coordinated Communications 12 Corporations are prohibited from making contributions to candidates and their authorized 
	10 A. The Available Information Is Insufficient to Support Finding Reason to 11 Believe That Respondents Made Coordinated Communications 12 Corporations are prohibited from making contributions to candidates and their authorized 
	13 committees, and federal candidates and their authorized committees may not knowingly accept 14 such   When a person makes an expenditure in cooperation, consultation, or in 
	23
	contributions.
	24

	(last visited Aug. 4, 2020). The page, which features multiple images reading “Medicare for All,” states that the services provided included IMGE “us[ing] an interstitial ad network to catch locals online and drive them directly to an action center where they could contact their senator.”  Id. IMGE reports that it “drove over 11,000 contacts to a U.S. Senator’s office from their constituents on health care policy, despite there being no urgent legislation on the topic.” Id. 
	a-statewide-network-of-issue-advocates/ 

	MUR 7714 James Resp. at 2; John James for Senate, Inc., Amended 2019 July Quarterly Report at 335 (Aug. 21, 2019) (showing disbursements to IMGE LLC beginning June 5, 2019); John James for Senate, Inc., 2020 Pre-Primary Report at 603 (July 23, 2020) (showing disbursements to IMGE as late as July 15, 2020); John James for Senate, Inc., 2019-2020 Disbursements to IMGE, 
	19 

	. 
	type=processed&committee id=C00651208&recipient name=IMGE &two year transaction period=2020
	https://www.fec.gov/data/disbursements/?data 


	MUR 7714 James Resp. at 2, 5-6; MUR 7714 BFM Resp. at 7-8. MUR 7714 James Resp. at 2; see also John James for Senate, Inc., 2018 Post-General Report at 856 (Jan. 24, 2019). 
	20 
	21 

	MUR 7714 BFM Resp. at 2, 6. 52 U.S.C. § 30118(a); 11 C.F.R. § 114.2(b). 52 U.S.C. § 30118(a). 
	22 
	23 
	24 
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	Page 6 of 13 1 concert with, or at the request or suggestion of, a candidate or the authorized committee or their 2 3 Under the Commission’s regulations, a communication is “coordinated” with a candidate, 4 an authorized committee, a political party committee, or agent thereof, and is treated as an in5 kind contribution, if the communication satisfies a three-prong test: (1) it is paid for, partly or 6 entirely, by a person other than the candidate, authorized committee, political party committee, 7 or agen
	agents, it is treated as an in-kind contribution.
	25 
	-
	at 11 C.F.R. § 109.21(d).
	26 
	prongs must be satisfied for a communication to be considered coordinated.
	27 
	109.21(d).
	28 

	Id. § 30116(a)(7)(B); 11 C.F.R. § 109.20; see also Buckley v. Valeo, 424 U.S. 1, 46-47 (1976). 
	25 

	11 C.F.R. § 109.21(a); see also id. § 109.21(b) (describing in-kind treatment and reporting of coordinated communications). 
	26 

	Id. § 109.21(a); see also Coordinated and Independent Expenditures, 68 Fed. Reg. 421, 453 (Jan. 3, 2003) (Explanation and Justification) (“E&J”). 
	27 

	We do not analyze whether the advertisements meet the content standards because they do not appear to satisfy any of the conduct standards, as explained below. 
	28 
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	Page 7 of 13 1 or used material information gained from past work with the candidate to create, produce, or 2 distribute the communication; (5) the payor employed a former employee or independent 3 contractor of the candidate who used or conveyed material information about the campaign’s 4 plans, projects, activities or needs, or used material information gained from past work with the 5 candidate to create, produce, or distribute the communication; or (6) the payor republished 6 7 The Complaints allege tha
	campaign material.
	29 
	common vendors with the Committee.
	30 

	10 1. 11 Under the “former employee or independent contractor standard,” the conduct prong may 12 be satisfied if: (1) the payor employed a person who had been an employee or independent 13 contractor of the candidate’s authorized committee during the previous 120 days; and (2) that 14 former employee or independent contractor conveyed to the payor material information about the 15 campaign’s plans, projects, activities or needs, or used information gained from past work with 16 the candidate that The 17 fi
	Former Employee or Independent Contractor 
	was material to creating, producing, or distributing the communication.
	31 

	See 11 C.F.R. § 109.21(d); see also Factual & Legal Analysis at 6, MUR 6660 (Angus King for 
	29 

	U.S. Senate Campaign et al) (“F&LA”); F&LA at 5, MUR 6337 (Jay Riemersma for Congress Campaign Committee); F&LA at 5, MUR 5999 (Freedom’s Watch, Inc.). 
	MUR 7686 Compl. at 6-7; MUR 7714 Compl. at 1-2; see also MUR 7716 Compl. at 4. 11 C.F.R. § 109.21(d)(5). 
	30 
	31 
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	Page 8 of 13 1 which was the only ad of the three in question disseminated in the 120 days after Sachs left the 2 3 Regarding the second part of the standard, the Commission has explained that “campaign 4 information must be both current and proprietary (that is, non-public) to be subject to the 5 coordinated communications regulation.”Similarly, when creating the standard, the 6 Commission noted “much of the information gained working for candidates during primary races 7 becomes largely irrelevant for gen
	Committee.
	32 
	33 
	34 
	-
	35 

	Respondents assert that Sachs’s last day with the Committee was May 3, 2019. See MUR 7686 James Resp. at 3.  According to the Facebook Ad Library, BFM distributed “Eliminate” on August 7, 2019. Coordinated Communications Explanation & Justification, 75 Fed. Reg. 55,947, 55,959 (Sept. 15, 2010). Coordinated Communications Explanation & Justification, 71 Fed. Reg. 33,190, 33,205 (June 8, 2006). MUR 7686 Compl. at 6 (emphasis added). 
	32 
	33 
	34 
	35 
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	1  A 
	where the allegations of coordinated conduct are similarly speculative and lacked support.
	36

	2 review of the available information does not support a finding that Sachs used non-public 
	3 information in providing services to James and that that same information was material to the 
	4 creation, production, or distribution of “Eliminate.” 
	5 2. 6 The “common vendor” conduct standard is satisfied if all of the following are true: 7 (1) the person paying for the communication employs a commercial vendorto “create, 8 produce, or distribute” the communication; (2) the vendor has provided certain delineated 9 services to the recipient of the contribution during the 120 days preceding the communication; 
	Common Vendor 
	37 

	10 and (3) the vendor conveys non-public information about the campaign’s “plans, projects, 11 activities, or needs,” or services previously provided to the campaign by the vendor, and that 12 13 Under a “safe harbor” provision, the common vendor conduct standard is not satisfied if a 14 commercial vendor has established and implemented a written firewall policy that meets certain 15 
	information is material to the creation, production, or distribution of the communication.
	38 
	requirements, so long as material information is not shared.
	39 

	Cf. F&LA at 8-9, MUR 6358 (Jaime for Congress) (finding no reason to believe where available information did not indicate that campaign or its agents requested or suggested that third party organization “create the ad, participated in any discussion about the ad on behalf of the Committee, were materially involved in its creation or dissemination as Committee agents, or otherwise informed [organization] about the campaign’s plans, projects, activities or needs.”), F&LA at 5-6, MUR 5999 (NRCC, et al.) (findi
	36 

	“Commercial vendor” means any persons providing goods or services to a candidate or political committee whose usual and normal business involves the sale, rental, lease or provision of those goods or services.  11 C.F.R. § 116.1(c). 
	37 

	Id. § 109.21(d)(4)(i)-(iii). 
	38 

	Id. § 109.21(h).  A firewall policy satisfies this safe harbor if it (1) is designed and implemented to prohibit the flow of information between employees or consultants providing services for the person paying for the 
	39 
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	Page 10 of 13 1 The information does not support a finding that the Committee and BFM coordinated 2 communications through Smart Media Group and Del Cielo.  Even assuming that the parent firm 3 and its subsidiary are a “common vendor,” their work does not satisfy the second part of the 4 standard: providing certain delineated services to the Committee during the 120 days preceding 5   Smart Media Group stopped providing services to the Committee 6 7 IMGE, on the other hand, did provide qualifying services t
	BFM’s advertisements.
	40
	more than 120 days before BFM began using Del Cielo.
	41 
	42
	hired IMGE to build its website.
	43
	information.
	44 

	communication and those employees or consultants currently or previously providing services to the candidate who is clearly identified in the communication, or that candidate’s authorized committee, the candidate’s opponent, the opponent’s authorized committee or a political party committee; and (2) is described in a written policy distributed to all relevant employees, consultants and clients. Id. § 109.21(h)(1)-(2). This safe harbor does not apply if specific information indicates that, despite the firewa
	See Id. § 109.21(d)(4)(ii). 
	40 

	MUR 7714 James Resp. at 2; MUR 7714 BFM Resp. at 2, 6; see also John James for Senate, Inc., 2018 Post-General Report at 856 (Jan. 24, 2019). 
	41 

	MUR 7714 James Resp. at 2; John James for Senate, Inc., Amended 2019 July Quarterly Report at 335 (Aug. 21, 2019) (showing disbursements to IMGE LLC beginning June 5, 2019); John James for Senate, Inc., 2020 Pre-Primary Report at 603 (July 23, 2020) (showing disbursements to IMGE as late as July 15, 2020); see 11 C.F.R. § 109.21(d)(4)(ii)(A) (“Development of media strategy, including the selection or purchasing of advertising slots”). 
	42 

	MUR 7714 BFM Resp. at 7. Respondents also rebut the allegation by invoking the safe-harbor provision and pointing to IMGE’s internal firewall policy found in the entities’ contracts with the consulting firm. MUR 7714 James Resp. at 5; MUR 7714 BFM Resp. at 2-3, 7-8.  We note that Respondents did not provide copies of the actual signed contracts or of IMGE’s firewall policy. 
	43 

	See 11 C.F.R. § 109.21(d)(4)(i); MUR 7714 Compl. at 1-2. 
	44 
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	Page 11 of 13 1 In addition, the Complaint does not allege that IMGE conveyed material non-public 2 information about the Committee’s plans, projects, activities, or needs to create, produce, or 3 distribute the communications paid for by BFM.And we are not aware of any.  Rather, the 4 Complaint relies on the fact the Committee and BFM used IMGE within the same 120 days, but 5   The Commission has 6 explained that “the mere presence of a common vendor” does not result in a presumption of 7   Thus, the avail
	45 
	such facts are insufficient to satisfy this element of the conduct prong.
	46
	coordination.
	47
	48 

	12 B. There Is Insufficient Information to Support a Reason to Believe Finding 13 That Respondents Violated the Act’s Soft-Money Provisions 14 The Complaint in MUR 7716 alleges that James, through his agent, Sachs, established 
	15 The Complaint asserts that 16 “[i]t is nearly impossible” to believe Sachs acted of her own accord, and not as an agent of 17 James, in helping to establish BFM because: (1) she went from the Committee directly to BFM 
	BFM to raise and spend non-federal funds to support his election.
	49 

	See 11 C.F.R. § 109.21(d)(4)(iii). 
	45 

	See F&LA at 9, MUR 6477 (Huey, et al.) (finding no reason to believe that common vendor standard was satisfied where there was no information indicating that common vendor “used or conveyed information material to the creation, production, or distribution of the communication”). 
	46 

	Coordinated & Independent Expenditures, 68 Fed. Reg. 421, 437 (Jan. 3, 2003). 
	47 

	In addition, none of the remaining conduct standards appear to be satisfied.  The available information does not indicate that BFM created, produced, or distributed the relevant ads at the request or suggestion of James or the Committee.  Further, the record does not indicate that James or the Committee were materially involved in or had a substantial discussion with BFM to create, produce, or distribute the ads, or that BFM republished the Committee’s campaign material. 
	48 

	MUR 7716 Compl. at 1. 
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	Page 12 of 13 1 just a few weeks later; and (2) BFM promptly ran negative advertisements featuring Gary Peters, 2 3 The Act prohibits a candidate, an agent thereof, or an entity directly or indirectly 4 established, financed, maintained or controlled by or acting on behalf of a candidate from 5 soliciting, receiving, directing, transferring, or spending funds in connection with a federal 6 election that do not comply with the limits, prohibitions, and reporting requirements of the Act.7 Commission regulatio
	the incumbent senator and James’s opponent.
	50 
	51 
	election.
	52 
	53 

	See id. at 4. 52 U.S.C. § 30125(e)(1)(A). 11 C.F.R. § 300.2(b)(3). John James for Senate, Inc., Amended 2019 July Quarterly Report at 347 (Aug. 21, 2019); MUR 7686 
	50 
	51 
	52 
	53 

	James Resp. at 3; see also MUR 7714 James Resp. at 2; MUR 7716 James Resp. at 1-2; MUR 7686 BFM Resp. at 
	2; MUR 7714 BFM Resp. at 2; MUR 7716 BFM Resp. at 2. 
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	Page 13 of 13 1 insufficient to create a reasonable inference that James gave Sachs actual authority, express or 2 3 Accordingly, the Commission dismisses the allegations that Respondents violated 52 4 U.S.C. § 30125(e)(1) by soliciting, receiving, directing, transferring, or spending funds 5 prohibited under the Act in connection with an election for federal office. 
	implied, to solicit, receive, direct, transfer, or spend funds to support his election.
	54 

	See F&LA at 6, MUR 7288 (DNC) (requiring specific information that individual was acting on behalf of principal); Definitions of “Agent” for BCRA Regulations on Non-Federal Funds or Soft Money and Coordinated and Independent Expenditures, 71 Fed. Reg. 4,975, 4,978 n.6 (Jan. 31, 2006) (quoting Final Rules and Explanation and Justification for Prohibited Excessive Contributions: Non-Federal Funds or Soft Money, 67 Fed. Reg. 49,064, 49,083 (July 29, 2002)) (“‘Specifically, it is not enough that there is some r
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	BEFORE THE FEDERAL ELECTION COMMISSION 
	In the Matter of 
	In the Matter of 
	In the Matter of 
	) 

	TR
	) 
	MURs 7686, 7714 and 7716 

	John James for Senate, Inc. and Timothy 
	John James for Senate, Inc. and Timothy 
	) 

	Caughlin in his official capacity as 
	Caughlin in his official capacity as 
	) 

	treasurer; John James; Better Future 
	treasurer; John James; Better Future 
	) 

	Michigan; Victoria Sachs 
	Michigan; Victoria Sachs 
	) 


	CERTIFICATION 
	CERTIFICATION 

	I, Vicktoria J. Allen, recording secretary of the Federal Election Commission executive 
	session, do hereby certify that on March 08, 2022, the Commission took the following actions in 
	the above-captioned matter:  
	1. Decided by a vote of 6-0 to: 
	a. 
	a. 
	a. 
	Dismiss the allegation that Better Future Michigan made a prohibited in-kind contribution in violation of 52 U.S.C.   § 30118(a). 

	b. 
	b. 
	Dismiss the allegation that John James, John James for Senate, and Timothy Caughlin in his official capacity as treasurer accepted or received a prohibited in-kind contribution in violation of 52 U.S.C. § 30118(a). 

	c. 
	c. 
	Dismiss the allegation that Better Future Michigan and Victoria Sachs violated 52 U.S.C. § 30125(e)(1) by soliciting, receiving, directing, transferring, or spending funds prohibited under the Act in connection with an election for federal office. 

	d. 
	d. 
	Dismiss the allegation that John James, John James for Senate, and Timothy Caughlin in his official capacity as treasurer violated 52 U.S.C. § 30125(e)(1) by soliciting, receiving, directing,  transferring, or spending funds prohibited under the Act in connection with an election for federal office. 

	e. 
	e. 
	Approve the appropriate letters. 


	Federal Election Commission Page 2 Certification for MURs 7686, 7714, and 7716 March 8, 2022 
	Commissioners Broussard, Cooksey, Dickerson, Trainor, Walther, and Weintraub voted 
	affirmatively for the decision. 
	2. Failed by a vote of 3-3 to: Approve the Factual and Legal Analysis, as recommended in the First General Counsel’s Report dated September 25, 2020. 
	Commissioners Cooksey, Dickerson, and Trainor voted affirmatively for the motion.  Commissioners Broussard, Walther, and Weintraub dissented. 
	3. Decided by a vote of 6-0 to: Close the file. 
	Commissioners Broussard, Cooksey, Dickerson, Trainor, Walther, and Weintraub voted affirmatively for the decision. 
	March 11, 2022 Date 
	Attest: 
	Digitally signed by Vicktoria J Allen
	Figure


	Vicktoria J Allen 
	Vicktoria J Allen 
	Date:  17:28:07 -05'00' 
	2022.03.11

	Vicktoria J. Allen Acting Deputy Secretary of the Commission 
	Vicktoria J. Allen Acting Deputy Secretary of the Commission 
	FEDERAL ELECTION COMMISSION Washington, DC 20463 

	Figure
	March 16, 2022 

	CERTIFIED MAIL RETURN RECEIPT REQUESTED 
	CERTIFIED MAIL RETURN RECEIPT REQUESTED 
	CERTIFIED MAIL RETURN RECEIPT REQUESTED 

	Brad Woodhouse American Democracy Legal Fund 455 Massachusetts Avenue, NW Washington, DC 20001 
	RE: MUR 7714 
	Dear Mr. Woodhouse: 
	The Federal Election Commission has considered the allegations contained in your complaint dated March 2, 2020, and on the basis of the information contained in the complaint and responses as well as publicly available information, voted to dismiss the allegations that Better Future Michigan, John James, and John James for Senate and Timothy Caughlin in his official capacity as treasurer violated 52 U.S.C. § 30118(a) by making or accepting prohibited in-kind contributions.  Accordingly, on March 8, 2022, th
	Documents related to the case will be placed on the public record within 30 days.  See Disclosure of Certain Documents in Enforcement and Other Matters, 81 Fed. Reg. 50,702 (Aug. 2, 2016), effective September 1, 2016. A Statement of Reasons may follow. 
	The Federal Election Campaign Act allows a complainant to seek judicial review of the Commission's dismissal of this action. See 52 U.S.C. § 30109(a)(8).  If you have any questions, please contact me at (202) 694-1530. 
	Sincerely, 
	Lisa J. Stevenson Acting General Counsel 
	Figure
	BY: Jin Lee Acting Assistant General Counsel 
	Figure

	FEDERAL ELECTION COMMISSION 
	FEDERAL ELECTION COMMISSION 
	Washington, D.C.  20463 
	March 16, 2022 

	VIA ELECTRONIC MAIL 
	VIA ELECTRONIC MAIL 
	VIA ELECTRONIC MAIL 

	Robert L. Avers, Esq. Jessica Brouckaert, Esq. Dickinson Wright PLLC 350 S. Main Street, Suite 300 Ann Arbor, MI 48104-2131 
	Ravers@dickinsonwright.com 

	RE: MURs 7686, 7714, 7716 Better Future Michigan Victoria Sachs 
	Dear Mr. Avers and Ms. Brouckaert: 
	On January 29 and March 12, 2020, the Federal Election Commission notified your clients, Better Future Michigan and Victoria Sachs, of complaints alleging violations of certain sections of the Federal Election Campaign Act of 1971, as amended.  On March 8, 2022, the Commission, on the basis of the information contained in the complaint and responses as well as other publicly available information, dismissed the allegations that Better Future Michigan violated 52 U.S.C. § 30118(a) and that Better Future Mich
	U.S.C. § 30125(e)(1).  Accordingly, the Commission closed its file in this matter. 
	Documents related to the case will be placed on the public record within 30 days.  See Disclosure of Certain Documents in Enforcement and Other Matters, 81 Fed. Reg. 50,702 (Aug. 2, 2016).  A Statement of Reasons may follow. 
	If you have any questions, please contact me at (202) 694-1530. 
	Jin Lee Acting Assistant General Counsel 
	Sincerely, 
	Figure

	Figure

	FEDERAL ELECTION COMMISSION 
	FEDERAL ELECTION COMMISSION 
	Washington, D.C.  20463 
	March 16, 2022 

	VIA ELECTRONIC MAIL 
	VIA ELECTRONIC MAIL 
	VIA ELECTRONIC MAIL 

	Charles Spies, Esq. Dickinson Wright PLLC International Square 1825 Eye Street, N.W., Suite 900 Washington, D.C. 20006 
	Cspies@dickinsonwright.com 

	RE: MURs 7686, 7714, 7716 
	John James 
	John James for Senate, Inc. 
	Dear Mr. Spies: 
	On January 29 and March 12, 2020, the Federal Election Commission notified your clients, John James and John James for Senate, Inc. and Timothy Caughlin in his official capacity as treasurer (“Committee”), of complaints alleging violations of certain sections of the Federal Election Campaign Act of 1971, as amended.  On March 8, 2022, the Commission, on the basis of the information contained in the complaint and responses as well as other publicly available information, dismissed the allegations that James 
	U.S.C. §§ 30118(a) and 30125(e)(1).  Accordingly, the Commission closed its file in this matter. 
	Documents related to the case will be placed on the public record within 30 days.  See Disclosure of Certain Documents in Enforcement and Other Matters, 81 Fed. Reg. 50,702 (Aug. 2, 2016).  A Statement of Reasons may follow. 
	If you have any questions, please contact me at (202) 694-1530. 
	Sincerely, 
	Jin Lee Acting Assistant General Counsel 







