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SANDLER REIFF LAMB 
ROSENSTEIN & BIRKENSTOCK, P.C. 

 

 
March 30, 2020 

 
 
Federal Election Commission   
Office of Complaints Examination and Legal Administration 
Attn: Kathryn Ross, Paralegal 
1050 First Street, NE 
Washington, D.C. 20463 
 
 

Re: MUR 7700 
 
 
Ms. Ross: 
 

The undersigned serves as counsel to VoteVets, a “PAC with Non-Contribution Account” 
registered with the Commission, C00418897.  This letter responds on behalf of VoteVets to the 
Commission’s notification of a complaint from the Campaign Legal Center (the “Complaint”) 
alleging that VoteVets violated the Federal Election Campaign Act (the “Act”) and Federal 
Election Commission (the “Commission”) regulations. 

 
As described below, the allegations made in the Complaint are baseless and not 

supported by any facts whatsoever.  The Complaint makes one core allegation, regarding a 
television advertisement run by VoteVets – that VoteVets “coordinated” (as defined in 
Commission rules and precedent) the advertisement with former Presidential candidate Pete 
Buttigieg and his campaign committee, Pete for America (collectively “Buttigieg”).1   

 
The Complaint’s allegations are based on a tweet sent by a member of Buttigieg’s senior 

staff, which it claims is a “request or suggestion” for VoteVets to engage in independent 
expenditures: 

 
Pete’s military experience and closing message from Iowa work everywhere 
especially in Nevada where it’s critical they see this on the air through the 
caucus.2 

 
 

 
1 Allegations that are specific to Pete for America are not addressed in this response. 
 
2 Michael Halle (@mhalle), Twitter (February 5, 2020), available at 
https://twitter.com/mhalle/status/1225150172893630464 (last accessed March 30, 2020). 
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The Complaint’s allegation rings false.  While VoteVets did engage in a television 
advertising after the tweet in question was sent (referred to as the “Advertisement”), Mr. Halle’s 
tweet was not material to VoteVets’ decision-making in any way.3  VoteVets had previously 
engaged in substantially similar communications to its Advertisement, even before Mr. Halle’s 
tweet.  As a sophisticated political organization with over a decade of work in politics, VoteVets 
simply did not need a campaign to tell it how to conduct its advertising – VoteVets, using its 
own expertise, messaging, and targeting, created the Advertisement. 

 
Compounding this, Commission precedent is clear that a public request or suggestion 

cannot meet the “conduct standard” in 11 C.F.R. § 109.21.  The Commission should find no 
reason to believe that VoteVets committed any violation, and close the file. 

 
 

1. The Advertisement does not meet the criteria for a “coordinated communication” 
under 11 C.F.R. § 109.21. 

 
a. “Coordinated Communications” 

 
Under the FEC’s rules, a “coordinated communication” and an in-kind contribution 

results when a communication meets all of the following criteria: 
 
I. [Public Communication] the communication is a “public communication” – a 

paid medium;4 
 
 

II. [Third Party] the communication is paid for by a third party (other than that 
candidate or party);  

 
 
III. [Content Standard] it contains certain content;  

 
 
IV. [Conduct Standard] was produced as a result of certain conduct; and  

 
 
V. [Safe Harbor] is not protected by a safe harbor, such as a firewall.5 

 
 

 
3 The Advertisement in question is titled “Sunrise”, and can be found at 
https://www.youtube.com/watch?v=x4Rjf47Ssig (last accessed March 30, 2020). 
 
4 52 U.S.C. § 30101(22); 11 C.F.R. §§ 100.26 (definition of “public communication”, spacing added), 
100.27 (definition of “mass mailing”), 100.28 (definition of “telephone bank”). 
 
5 See 11 C.F.R. § 109.21. 
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The Advertisement is a “public communication,” as it was disseminated on television.  
VoteVets is “a person other than that candidate, authorized committee, or political party 
committee” under 11 C.F.R. § 109.21(a)(1).  The Advertisement expressly advocates for 
Buttigieg’s election. 

 
However, the Advertisement does not meet the FEC’s conduct standard – as Mr. Halle’s 

tweet was not material to VoteVets’ dissemination of the Advertisement.  While there is no 
specific exemption for a public “request or suggestion” as there are in other parts of the 
Commission’s coordination rule, Commission precedent and the Office of General Counsel’s 
opinions clearly indicate that a public “request or suggestion” does not meet the conduct 
standard.  As such, the Advertisement is not a “coordinated communication,” and is not an in-
kind contribution to Buttigieg. 

 
 

b. Analysis of Content Standard 
 

i. Overview 
 

Under the FEC’s rules, only certain communications can be considered coordinated: 
 

a) [Electioneering Communications] television, satellite, or radio Advertisement 
that mention a clearly identified candidate within 30 days of a primary or 60 days 
of a general election;6 

 
 

b) [Reference Test] Public Communications that reference candidates or parties – 
for House or Senate, within 90 days of their primary or general election, or 
nominating convention or caucus. 7 

 
 

c) [Express Advocacy] Public Communications that contain express advocacy, or 
the functional equivalent of express advocacy for a candidate at any time;8 or 

 
6 11 C.F.R. § 100.29 (definition of “electioneering communication”) 
 
7 11 C.F.R. § 109.21(c)(4). 
 
8 11 C.F.R. § 109.21(c)(3), (c)(5).  It should be noted that the Commission previously provided a 
definition of “functional equivalent of express advocacy” in its electioneering communications 
regulations, but removed this regulation in 2015.  See 76 Fed. Reg. 80814 – 80815.   
 
Therefore, there is no statutory or regulatory definition of the “functional equivalent of express advocacy” 
such that the regulated community can discern between the Commission’s definition of “express 
advocacy” and section (c)(5), which appears to derive from the Commission’s deleted regulation.  See 11 
C.F.R. § 114.15 (effective December 26, 2007 to January 26, 2015); 75 Fed. Reg. 55952 – 55957.  
 
Given this, our analysis in this response is solely confined to the Commission’s regulatory guidance 
found in 11 C.F.R. § 100.22 and related opinions. 
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d) [Republication of Candidate Materials] Public Communications that 
disseminate, or republish campaign materials prepared by a candidate.9 

 
 
The Advertisement expressly advocates for Buttigieg’s election – and clearly meets the 

content standard. 
 
 

c. Analysis of Conduct Standard 
 

Despite this – there is not the requisite conduct to find a “coordination communication.”  
In order to find a “coordinated communication,” Buttigieg and VoteVets would have been 
required to engage in certain conduct: 

 
a) [Request or Suggestion] Buttigieg would have needed to request or suggest that 

VoteVets engage in a communication meeting the content standards, as described 
at length below. 

 
 

b) [Material Involvement] Buttigieg would have needed to have material 
involvement in the communication.  There is an exception from this prong if the 
“information material to the creation, production, or distribution of the 
communication was obtained from a publicly available source.” 
 
 

c) [Substantial Discussion] Buttigieg and VoteVets would have needed to engage in 
substantial discussions regarding the communication.  There is an exception from 
this prong if “information material to the creation, production, or distribution of 
the communication was obtained from a publicly available source.” 
 
 

d) [Common Vendor and Former Campaign Employees] Use of a common vendor 
between VoteVets and Buttigieg working on the communication, or a former 
employee of Buttigieg worked on VoteVets’ communication. 
 
 

e) [Republication of Candidate Materials], solely based on the conduct standards as 
above.10 

 
 

None of these conduct standards are met in this situation – there was simply no 
coordination nor involvement by Buttigieg in VoteVets’ Advertisement.  From this, the 

 
9 11 C.F.R. § 109.21(c). 
 
10 11 C.F.R. § 109.21(d).  
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Complaint hangs its hat on “request or suggestion”, claiming that the tweet in question 
specifically asked VoteVets to engage in activity like the Advertisement. 

 
This is not so.  The FEC has previously found that a website posting cannot “request or 

suggest” particular activity from a viewer, making the Complaint’s assertions in this area hollow.  
The Office of General Counsel stated in its analysis of MUR 6821 that:  

 
The Commission has expressly stated, however, that a communication resulting 
from a general request to the public or the use of publicly available information, 
including information contained on a candidate's campaign website, does not 
satisfy the conduct standards.11 

 
 
This case precisely matches the Office of General Counsel’s analysis – the intent of Mr. 

Halle’s general request to the public is irrelevant.  VoteVets did not communicate with Buttigieg 
in any way regarding the tweet, and was in no way involved in Mr. Halle’s tweeting.  VoteVets 
found out about the tweet the way that others did – by seeing it publicly on Twitter. 

 
Acting independently – without any discussion or consultation with the campaign, 

devising its own messages and selecting its own audiences – VoteVets created the Advertisement 
to be run in Nevada to support Buttigieg.  While VoteVets did become aware of the Tweet sent 
by Mr. Halle, that Tweet did not influence VoteVets’ in any way, including their decision to run 
the Advertisement, or the timing, content or targeting of the Advertisement. 

 
VoteVets had previously run independent advertising highlighting Buttigieg’s military 

service, primarily in the form of two television advertisements.12  Both of these advertisements 
highlighted Buttigieg’s military service and a message of unity, weeks before Mr. Halle tweeted.  
The Complaint’s reliance on Mr. Halle’s tweet directing VoteVets to focus on “Pete’s military 
experience’ and the unity-focused ‘closing message from Iowa” is misplaced, as VoteVets was 
already engaged in that type of messaging. 

 

 
11 See, e.g., FEC MUR 6821 (Shaheen for Senate), First General Counsel’s Report at 8-9 (January 21, 
2015) citing Coordinated and Independent Expenditures, 68 Fed. Reg. 421,432 (Jan. 3, 2003) 
(explanation and justification); Coordinated Communications, 71 Fed. Reg. 33,190, 33,205 (Jun. 8, 2006) 
(explanation arid justification), at https://www.fec.gov/files/legal/murs/6821/15044382919.pdf (last 
accessed March 30, 2020). 
 
12 See VoteVets, YouTube: 
 

  “Together” (January 22, 2020) (run 12 days before the Iowa caucus), at 
https://www.youtube.com/watch?v=YBm9o0dlohg; 
 

 “Divided America” (February 5, 2020), (run 6 days before the New Hampshire primary, 2 days 
after the Iowa caucus), at https://www.youtube.com/watch?v=poYRx77IaOs (last accessed March 
30, 2020). 
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The Advertisement is substantially similar to the previous two television advertisements 
disseminated by VoteVets – featuring a local veteran and/or discussing Buttigieg’s military 
service and unifying vision for the country. 
 

On the Complaint’s discussion of the timing of the Advertisement – at the time of the 
Advertisement, Nevada was the next state to vote in the Democratic Party’s nominating process.  
VoteVets simply did not need to be told by a campaign official’s public tweet or by anyone else, 
to know that the organization should start running ads in Nevada after New Hampshire voted in 
its primary election.  Mr. Halle’s tweet was not material to VoteVets’ messaging, targeting, or 
spending in any way. 

 
The Office of General Counsel’s analysis in MUR 6849 on the subject is persuasive (of 

note, the FEC dismissed the allegations in this matter 6-0) – that similarities in theme, 
promotion, and messaging between candidates and third-parties spending to their benefit do not 
in and of themselves give rise to “coordination”: 

 
“Although there are similarities in the themes and words used in the Tiahrt 
campaign website and the radio advertisement, under the circumstances 
presented here, such similarity does not on its own sufficiently show that the 
content of the radio advertisement was coordinated.   
 
Because the information on Tiahrt's website was publicly available, KRG did not 
necessarily need to discuss its own advertisement with Tiahrt in order to include 
similar themes in its own advertisement and thus, absent other information, the 
similarities alone do not sufficiently establish that the conduct prong is met.” 13 

 
13 FEC MUR 6849 (Kansans for Tiahrt), First General Counsel’s Report at 7-8 (May 13, 2015) at 
https://www.fec.gov/files/legal/murs/6849/15044385448.pdf; Vote (December 23, 2015) at 
https://www.fec.gov/files/legal/murs/6849/15044385470.pdf.  
 
See also, as cited in FEC MUR 6357 (American Crossroads), Statement of Reasons of Commissioners 
McGahn, Petersen, and Hunter (February 22, 2012), at 
https://www.fec.gov/files/legal/murs/6357/12044312281.pdf: 
 

 MUR 2272 (American Medical Association). Statement of Reasons, Commissioner Josefiak (“the 
regulations do not convert independent expenditures for those communications into contributions 
based upon a similarity or even identity of themes within the campaign effort.  Ideas and 
information can come from many sources, and their commonality is of itself insufficient to 
demonstrate either coordination or copying”), pages 216-240 (June 26, 1987), at 
https://www.fec.gov/files/legal/murs/2272.pdf; 
 

 MUR 2766 (Auto Dealers and Drivers for Free Trade PAC), Statement of Reasons of 
Commissioner Josefiak (“A generalized observance of ‘similarity’ in advertising by a candidate's 
campaign and an independent expenditure effort should not be the starting point for analysis or 
the primary basis for finding a violation, nor should it solely create an inference of coordination. 
The practical reality is that an intelligently planned independent expenditure effort will always 
employ similar themes and issues, or attack the same weaknesses of the opponent, as the 

MUR770000089



7 

 The Office of General Counsel found the same in MUR 6821:  
 

“[T]he alleged similarities of the two communications at issue and their rough 
temporal proximity do not give rise to a reasonable inference that any of the 
conduct standards were satisfied under the facts presented here, particularly 
where no other information indicating that the Respondents engaged in any of the 
activities outlined in the relevant conduct standards.”14 

 
 

As Commissioners Mason, Smith, and Toner stated in MUR 5369, it is “common sense” 
that VoteVets would both engage in advertising precisely like Mr. Halle’s tweet – in Nevada, 
focusing on Buttigieg’s military experience as it had previously. 

 
VoteVets – a sophisticated political organization which has been in existence for well 

over a decade – used its independent expertise and judgment to produce its Advertisement, and 
did not otherwise communicate or “coordinate” its Advertisement with Buttigieg.  The 
Complaint has presented no facts to the contrary. 
 

Any similarities between VoteVets’ Advertisement and Mr. Halle’s Tweet do not in and 
of themselves give rise to a finding of “coordination,” and the Complaint presents no evidence 
that VoteVets coordinated its Advertisements with Buttigieg – likely because it does not exist.  
VoteVets was already engaged in the type of messaging referenced in Mr. Halle’s tweet – and as 
such it was in no way material to VoteVets’ spending.  To be sure, Mr. Halle’s tweet had no 
influence in the timing, targeting, or amount of funds spent by VoteVets in Nevada (or any in 
any other state with respect to independent spending to support Buttigieg).   

 
From this, the FEC should find that VoteVets did not “coordinate” its Advertisement with 

Buttigieg. 
 
 
 
 
 

 
campaign of the beneficiary candidate”), pages 243-269 (June 13, 1990), at 
https://www.fec.gov/files/legal/murs/2766.pdf; 
 

 MUR 5369 (Rhode Island Republican Party), Statement for the Record, Commissioners Mason, 
Smith, and Toner (“[it is] reasonably attributed to the common sense conclusion that most parties 
and candidates will be addressing a defined set of campaign issues in their advertising. The 
Commission has no legal basis to assign a legal consequence to these similarities without specific 
evidence of prior coordination”) (August 15, 2003), at 
https://www.fec.gov/files/legal/murs/5369/000001A1.pdf (last accessed March 30, 2020). 

 
14 FEC MUR 6821 (Shaheen for Senate), First General Counsel’s Report at 8-9 (January 21, 2015), at 
https://www.fec.gov/files/legal/murs/6821/15044382919.pdf (last accessed March 30, 2020). 
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2. The Commission should dismiss the Complaint and close the file.  

A complaint is required to allege facts that give rise to a violation of the Act or 
Commission regulations. 15 As the Complaint does not do so – and only speculates and assumes 
wrongdoing on the part of VoteVets – we request that the Commission determine that there is no 
reason to believe that VoteVets committed any violation alleged in the Complaint, and close the 
file in this matter.

Sincerely,

Neil Reiff

David Mitrani

Counsel for VoteVets Action Fund

15 See FEC MUR 7135 (Donald J. Trump for President, et. al.), Statement of Reasons of Commissions 
Hunter and Petersen at fn 31 (September 6, 2018, spacing for clarity), citing MURs 6296, 6056, 5467 
(“We have on multiple occasions shown that the reason to believe standard found at 52 U.S.C. § 
30109(a)(2) means more than merely a reason to suspect. 

See, e.g., MUR 6296 (Buck for Colorado), Statement of Reasons of Vice-Chair Caroline C. 
Hunter and Commissioners Donald F. McGahn and Matthew S. Petersen at 7 ("[T]he Act's 
complaint requirements and limits on Commission investigative authority serve no purpose if the 
Commission proceeds anytime it can imagine a scenario under which a violation may have 
occurred."). . .

MUR 5467 (Michael Moore), First Gen. Counsel's Rpt. at 5 ("Purely speculative charges, 
especially when accompanied by a direct refutation, do not form an adequate basis to find reason 
to believe that a violation of the [Act] has occurred."); see also FEC v. Machinists Non-Partisan 
Political League, 655 F.2d 380,388 (D.C. Cir. 1981) ("[M]ere 'official curiosity' will not suffice 
as the basis for FEC investigations"); id. at 387 (distinguishing the Commission from other 
administrative agencies that are "vested with broad duties to gather and compile information and 
to conduct periodic investigations concerning business practices .... the FEC has no such roving 
statutory functions”), available at https://eqs.fec.gov/eqsdocsMUR/7135_2.pdf (last accessed 
March 30, 2020).
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FEDERAL ELECTION COMMISSION
Washington, DC 20463

Statement of Designation of Counsel 
Provide one form for each Respondent/Witness 

Note:  You May E-Mail Form to:  CELA@fec.gov

CASE:__________________

Name of Counsel: ________________________________________________________ 

Firm:___________________________________________________________________ 

Address:________________________________________________________________ 

_______________________________________________________________________ 

Telephone:   (_______)__________________ Fax: (_______)_____________________ 

The above named individual and/or firm is hereby designated as my counsel and is 
authorized to receive any notifications and other communications from the Commission 
and to act on my behalf before the Commission. 

____________ ______________________________                       _____________ 
Date                           Signature                                  Title 

RESPONDENT: _________________________________________________________   
   (Committee Name/Company Name/Individual Named In Notification Letter)                                                             

MAILING ADDRESS:
________________________________________________________________________ 

________________________________________________________________________

Telephone:(H):___________________________    (W): _________________________

This form relates to a Federal Election Commission matter that is subject to the confidentiality 
provisions of 52 U.S.C. § 30109(a)(12)(A).  This section prohibits making public any notification or 
investigation conducted by the Federal Election Commission without the express written consent of 
the person receiving the notification or the person with respect to whom the  investigation is made.

1/2/2020 CFO

ore the Commission. 

________________ _________________

7700
Neil Reiff and David Mitrani

Sandler Reiff Lamb Rosenstein & Birkenstock, P.C.
1090 Vermont Ave, NW, Suite 750

Washington, DC 20005
202 479-1111 202 479-1115

VoteVets (C00418897)

PO Box 11293

Portland, OR 97211

646-415-8429
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