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April 12, 2023
VIA EMAIL: Kenneth Sealls (ksealls@fec.gov, cela@fec.gov)

Federal Election Commission
Washington, DC 20463

Re:  MUR 7690
PacMar Technologies LLC, f/k/a Navatek, LLC

Dear Mr. Kenneth Sealls:

Our law firm represents PacMar Technologies LLC f/k/a Martin Defense Group, LLC f/k/a
Navatek LLC (“PacMar” or the “Company”) and Steven Loui. This letter is sent to you in
response to the Federal Election Commission’s (“FEC”) letter to the Company, dated March 7,
2023 (the “Notice Letter”), regarding the FEC’s investigation of a complaint filed by the
Campaign Legal Center and Margaret Christ on February 3, 2020 (the “CLC Complaint”),
alleging violations of the Federal Election Campaign Act of 1971, as amended (the “Act”).

The Notice Letter states that the FEC’s investigation of the CLC Complaint centers on
contributions made to 1820 PAC and Collins for Senate through the Society of Young Women
Scientists and Engineers LLC (“SYWSE”) and other individuals in a scheme perpetrated by the
Company’s former vice president and manager, Martin Kao, his wife Tiffany Lam, and Mr. Kao’s
cohorts, Clifford Chen and Lawrence Kahele Lum Kee (as further defined below, “Kao’s
Campaign Finance Fraud Scheme”). Kao’s Campaign Finance Fraud Scheme is also the subject
of a federal criminal indictment against Mr. Kao, Mr. Chen, and Mr. Lum Kee in United States v.
Martin Kao, 1 :22-c1-00048-CJN (D.D.C.) (the “Campaign Finance Fraud Indictment”). As
noted in your letter, Mr. Kao recently entered a guilty plea in response to the Campaign Finance
Fraud Indictment.
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The Notice Letter states that the FEC isinvestigating whether the Company should be held
responsible under the Act for Kao’s Campaign Finance Fraud Scheme due to the fact that Mr. Kao
and his cohorts, Mrs. Lam, Mr. Chen, and Mr. Lum Kee, improperly used the Company’ s funds to
make illegal contributions to 1820 PAC and Collin for Senate. The Notice Letter invites the
Company to submit information to the FEC in response to the FEC’ sinvestigation of those issues.

PacMar appreciates the opportunity to respond to the FEC' sinvestigation of Mr. Kao’sand
his cohort’s wrongdoing and to correct any misunderstandings the FEC may have regarding
PacMar’ s participation in Mr. Kao’'s misconduct.

This letter provides judicially confirmed background facts and explains the egregious
wrongs Mr. Kao committed against PacMar, its employees, and Steven Loui in the course of
carrying out his Campaign Finance Fraud Scheme. This letter also details the harm and damages
inflicted on PacMar as aresult of Mr. Kao's criminal schemes and the various ways PacMar and
Mr. Loui, who were not involved in Mr. Kao’s schemes, have helped to right those egregious
wrongs and assist the government, where possible, in bringing Mr. Kao to justice.

After reviewing this information in detail, we are confident the FEC will conclude, as
others already have, that PacMar was not a participant in any of Mr. Kao’s wrongdoing, but was
in fact avictim of hisvarious criminal schemes, including his Campaign Finance Fraud Scheme.

For these reasons, as further explained below, PacMar respectfully asserts that the FEC
should find and recommend to the Commission that there is no reason to believe or conclude that
PacMar violated any provision of the Act.

I RELEVANT FACTUAL BACKGROUND
A. History of PacMar and Mr. Loui’ s Businesses

Mr. Loui received his B.S. in Engineering from Stanford University in 1972 and, after
graduating, returned to Hawaii in 1972 to take over operations for Pacific Marine & Supply
Company, Ltd. (“Pacific Marine”), which isaship-repair company founded in 1944 by hisfather,
who unexpectedly passed away in 1969. Under Mr. Loui’s leadership, Pacific Marine is now the
largest commercial ship-repair and dry-docking company in Hawaii.

In addition to successfully operating and managing Pacific Marine for over 50 years, Mr.
Loui expanded it and created and managed over 20 of its subsidiaries and related entities. Mr.
Loui also helped create proprietary software and hardware used to design, model, and test
advanced ship hull forms and related systems for the U.S. Navy and the commercial market. This
includes but is not limited to: a control system on high-speed crafts used by Navy SEALsto help
small boats handle more smoothly in rough waters; the Navatek ETM® SLED Entrapment Tunnel
Monohull, which is capable of extended duration (24+ hours) operations with high payload
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capacity (2.5 tons) and high-speed transit (35+ knots) to operational areas, the Navatek 11m
ETM® SLED, which is part of Genera Dynamics Robotic Systems ASW Mission Module USV
designed to be carried aboard Littoral Combat Ships,; and the Navatek Aft Lifting Body (ALB),
which is Navatek’ s advanced underwater lifting body R& D program that was partially funded by
the Office of Naval Research, and which greatly reduces shock from pounding and slamming,
thereby mitigating crew injuries.

In addition, Mr. Loui is the inventor of over a dozen patented boats and ships, novel hull
forms, and marine equipment. He used these advanced technologiesin Hawaii to design and build
technology demonstrators as well as tour, research, ferry, commercial fishing, and recreational
boats for Hawaii applications. Many of his semi-submerged Small Waterplane Area Twin Hull
(SWATH) Ships, Lifting Body Ships, and Planing Hulls for Rough Seas have received
international recognition, and many companies have been licensed to build these designs.

PacMar Technologies LLC was originally created in the 1970s under the name “Navatek
Ltd.” (“Navatek”). Sinceitsformation, PacMar’s focus has been on devel oping advanced ships
to improve passenger ride quality, reduce operator injury, and improve hull efficiency. These
engineering capabilities quickly led to innovations in hydrodynamic simulations, novel hull form
designs, cutting edge motion control systems, and advanced marine prototype fabrication and
testing. PacMar has since grown into a diversified technology company with a national presence,
leading the way in research, engineering, design, and innovation.

B. Mr. Kao Assumed Control of the Company in March 2019 Through Deceit

Mr. Kao joined Navatek (now PacMar) in 2008, several decades after the Company had
been formed and successfully operating. Mr. Kao's deceit began at hiring, where he falsely
represented orally, and on his résumeé, that he held law degrees from UCLA and NYU. Not until
2021, asaresult of subpoenasissued to these institutions, did PacMar and Mr. Loui first learn that
Mr. Kao falsified both degrees. It was only through his deceit that Mr. Kao initially received an
opportunity to work at Navatek.

In or around August 2018, after forty years at the helm of the Company, Mr. Loui decided
to step away from the day-to-day management of the Company. He believed that he had found a
worthy successor in Mr. Kao, whom he believed would keep the Company prospering and would
take care of itsemployees. Consequently, Mr. Loui relinquished hisrole as President and CEO to
Mr. Kao, while retaining his role as Chairman and his ownership interest in the Company. From
March 2019 onward, Mr. Loui (through PacMar's member, Navatek Capital, Inc. (“NCI"))
became a passive member in the Company, with the day-to-day management of the Company
assumed by Mr. Kao. When he relinquished control over the Company in 2019, Mr. Loui left a
sizeable amount of funds ($2.5M) in the Company.
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After assuming control of the Company’s day-to-day operations in March 2019, Mr. Kao
made three critical employment changesthat allowed him compl ete control of the Company’ sday-
to-day finances by installing individuals personally loyal to him: (1) he hired Clifford Chen on
January 18, 2019, and then replaced CFO Susan Matsuura, a Navatek employee for forty years,
with Clifford Chen on August 15, 2019, later terminating Ms. Matsuura on October 31, 2019; (2)
he hired Kahele Lum Kee on May 13, 2019, and then immediately fired Controller Kacey Lock, a
loyal employee for eleven years (and who, in her position as Controller, wrote the Company
checks), and replaced her with the newly-hired Lum Kee on May 17, 2019; and (3) hereplaced IT
Manager Mitchel Kagawa, a Navatek employee for twenty-five years, with his brother-in-law,
Chris ("*Todd”) Lam. See Declaration of Steven Loui (“Loui Declaration”) attached as
Attachment “B”.

The significance of these changes cannot be overstated—all three individuals (Messrs.
Kao, Chen, and Lum Kee) executed Kao's Campaign Finance Fraud Scheme that is the subject of
both the CLC Complaint and the Campaign Finance Fraud Indictment. And, as discussed in the
following section, the trio’'s campaign finance fraud started on August 18, 2019, almost
immediately after both Matsuura and Lock had been removed.

C. Immediately After Removing L ock and M atsuur a from the Company, Messrs.
Kao, Chen, and Lum Kee Immediately Executed Their Campaign Finance
Fraud Scheme Between August 18, 2019, and August 19, 2020

All of the illegal campaign contributions that are the subject of the Campaign Finance
Fraud Indictment against Messrs. Kao, Chen, and Lum Kee aswell asthe CLC Complaint relating
totheir illegal donationsto the SY WSE, were executed between August 18, 2019, and August 19,
2020. Asexplained above, Mr. Kao was able to execute these illegal donations starting in August
18, 2019, only after he had removed Ms. Matsuura and Ms. Lock from their respective positions
as CFO and Controller of the Company and replaced them with Mr. Chen and Mr. Lum Kee.

Specifically, between November 26, 2019, and December 27, 2019, Mr. Kao, with the help
of Mr. Chen and Mr. Lum Kee, made an illegal $150,000 campaign contribution from the
Company to 1820 PAC through an elaborate scheme by Mr. Kao and his wife, Tiffany (aka
“Jennifer”) Lam, whereby they formed a limited liability company, the SYWSE, to steal money
from the Company and move it through SY WSE to 1820 PAC.
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Likewise, between August 30, 2019, and August 19, 2020, Mr. Kao, with the assistance of
Mr. Chen and Lum Kee, made a series of illegal campaign contributions to various federal
candidates with the Company’s funds.

Asdiscussed below in subparts E and J of this section, Mr. Kao’ swithdrawals of Company
funds for campaign contributions violated the Company’s long-standing policies, were without
authorization, and have been judicialy determined to constitute theft and embezzlement of the
Company’ sfunds. Accordingly, the Company has been awarded damages against Mr. Kao for the
entire amount of each contribution. See 1 1.J.4., infra (citing Arbitration Award at 74, awarding
the Company $1,513.83 for SYWSE expenses and $190,587.76 for fraudulent campaign
contributions due to the fact that those amounts had been fraudulently withdrawn from the
Company’ s accounts).

D. The Company and Mr. Loui Did Not Participatein Messrs. Kao's, Chen’s, and
Lum Kee's Campaign Finance Fraud Scheme

The Company is a separate legal entity, distinct from Mr. Kao and his reckless, fraudul ent
conduct, which imperiled the welfare of each Company employee as well as the smaller interest
of NCI. The employees were the people whose work Mr. Kao had relied upon to build his own
wealth within the Company. Except for Mr. Chen and Mr. Lum Kee (who were both directly
involved in and aided Mr. Kao's criminal schemes and were seemingly hired by Mr. Kao to aid
and abet his criminality), most or all of PacMar’s other employees had no knowledge or means to
know of Mr. Kao’s actions and were in no position to moderate or control his actions.

Indeed, in the separate, paralel Hawaii DOJ criminal case against Mr. Kao concerning his
Paycheck Protection Program (“PPP”) fraud (the “Hawaii Criminal Case’), it was Mr. Loui who
reported Mr. Kao’s Coronavirus Aid, Relief, and Economic Security (“CARES’) Act fraud
scheme to federal prosecutors after reading in the Honolulu Star-Advertiser that the Company had
received one of the largest PPP loans in the State and that a subsidiary of the Company had also
received a second PPP loan. See Loui Declaration (Attachment B). Mr. Loui knew the Company
did not have enough employees to obtain a PPP loan of that size and that the second PPP loan was
improper, so heimmediately took steps to report Mr. Kao’' sfraud to law enforcement, participated
in the investigation to ensure Mr. Kao was held responsible for his actions, and initiated
proceedings to have Mr. Kao removed from the Company. |d. Mr. Kao’'s outrageous illegal
conduct—defrauding a taxpayer program intended to help those in need—caused seriousfinancial
and reputational harm to the Company, especially in the minds of its customers, government
officials, and its more than 125 employees.
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All of these factual determinations regarding Mr. Kao's and his cohort’s isolated
misconduct, including the numerous harms they perpetrated on the Company, were confirmed by
the arbitrator in the Arbitration Award (discussed below) and were judicially confirmed by the
Circuit Court for the First Circuit of Hawaii. See Arbitration Award at 38-42; see also Order
Confirming Arbitration Award, atrue and correct copy of which is attached as Attachment “C” .

E. The Company and Mr. Loui Could Not Reasonably Have Prevented Messrs.
Kao's, Chen’s, and Lum Kee's Campaign Finance Fraud Scheme

As discussed above, except for Mr. Chen and Mr. Lum Kee, most or al of PacMar’s other
employees would have had no knowledge or means to know of Mr. Kao’s actions and were in no
position to moderate or control his actions.

Indeed, because the Company is so heavily reliant on federa contracting and is keenly
aware of the laws prohibiting the Company from making federal campaign contributions, the
Company’s long-standing policy has aways been that federal campaign contributions by or
through the Company are strictly prohibited. See Loui Declaration (Attachment B). At all times
prior to Mr. Kao’ s assuming managerial dutiesin 2018, the Company’ s funds had never been used
to make federal campaign contributions. 1d.

In the years leading up to Mr. Kao’ s appointment as the manager of the Company in 2019,
Ms. Matsuura and Ms. Lock oversaw the Company’s checks and accounting and were acutely
aware of the external and internal prohibition on federal campaign contributions by the Company.
Knowing that either of them would have flagged any proposed federal campaign contributions
using Company funds, Mr. Kao immediately replaced them. By August 2019, and only a few
months after being appointed manager in March 2019, Mr. Kao had taken full control of the
Company’ s finances with the assistance of Mr. Chen and Mr. Lum Kee, and the trio proceeded to
steal the Company’ s funds and executed the illegal payments that are the subject of the Campaign
Finance Fraud Indictment and CLC Complaint.

. OO
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At al times prior to Mr. Kao’ s assuming management of the Company in 2018, and at all
times since Mr. Kao’'s removal and Mr. Daniel Brunk’s appointment in November 2020, the
Company has abided by its policy of prohibiting federal campaign violations through the
Company, directly or indirectly. Id. Within two weeks of removing Mr. Kao and replacing him
with Mr. Brunk, PacMar implemented a Code of Conduct, which included language reinforcing
the Company’s long-standing policy against the use of any Company funds as political
contributions. A true and correct copy of the Code of Conduct is attached as Attachment “D”;

see also Declaration of Daniel Brunk (“Brunk Declaration™), atrue and correct copy of whichis
attached as Attachment “E” .

G. The Immediate Actions of Mr. Loui (through NCI) and PacMar to Remove
Kao and Save the Company’s Business and Employees

In late September 2020, upon learning about the criminal acts perpetrated by Mr. Kao, as
detailed in the Hawaii PPP Indictment, PacMar and Mr. Loui immediately took legal action to
remove Mr. Kao as the manager and CEO of the Company, to dissociate Mr. Kao as a member-
owner of the Company, and to seek damages in the courts. Compounding the exigent
circumstances facing the Company, the federal government soon thereafter debarred Mr. Kao asa
federal contractor on October 23, 2020, jeopardizing PacMar’s ability to maintain and secure
federal contracts because of Mr. Kao's affiliations with the Company. See Brunk Declaration
(Attachment E).
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PacMar’s and NCI’sfiled alawsuit against Mr. Kao on November 9, 2020, and Mr. Kao
was thereafter immediately removed as the manager and CEO of the Company on November 20,
2020, replaced by Daniel Brunk, who took over as CEO and manager of PacMar following 30
years as asubmarine officer inthe U.S. Navy.! Mr. Kao’sremoval, and Mr. Brunk’ s appointments
to replace him, were all due to the immediate and extraordinary efforts of PacMar and Mr. Loui
(through NCI), al of which were accomplished only eleven days after the Complaint was filed.
See Arbitration Award, at 66.

At the same time Mr. Kao was removed as manager and CEO of the Company, Mr. Loui
and PacMar also removed the few individual s hired by Mr. Kao who had aided him (including Mr.
Chen and Mr. Lum Kee), and continued to cooperate with the government, this time from within
the Company Mr. Loui had built.

Based on documents and information discovered during the course of discovery in the civil
case, NCI, PacMar, and Mr. Loui discovered that Mr. Kao, Mr. Chen, and Mr. Lum Kee had
committed not only PPP fraud but also political fraud in violation of various federal criminal
campaign laws. See Loui Declaration (Attachment B).

NCI’s and PacMar’s claims against Mr. Kao were submitted to arbitration pursuant to the
terms of PacMar’ s then-existing Operating Agreement. Accordingly, on May 4, 2021, two days
prior to the DOJ s May 6, 2021, Campaign Finance Fraud Indictment, NCI filed its Arbitration
Demand against Mr. Kao, asserting PPP and campaign finance fraud and seeking Mr. Kao's
immediate and permanent dissociation as a member-owner of the Company and associated
damages. A true and correct copy of NCI’s Arbitration Demand and PacMar’s Cross-Claim
against Mr. Kao are attached as Attachments“G” and “H”, respectively.

1 Mr. Brunk’s final assignment was as the Navy Assistant to the Defense Advanced Research
Projects Agency (DARPA) Director. Whilein the Navy, he commanded the fast attack submarine
USS HELENA (SSN 725) and was executive officer of the ballistic missile submarine USS
NEVADA (SSBN 733). He deployed to the Western Pacific, the Northern Atlantic, and the
Mediterranean Sea, and completed three Strategic Ballistic Missile Submarine Deterrent Patrols.
Previous assignments include Chief of Naval Operations Staff for Operations, Plans, and Strategy,
Deputy Director of the Farragut Technical Analysis Center at the Office of Naval Intelligence,
Special Navy Assistant with the Joint Chiefs of Staff Intelligence Directorate, Nuclear Submarine
Officer with the Pacific Fleet Nuclear Propulsion Examination Board, and Company Officer at the
U.S. Naval Academy.
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Mr. Kao vigorously opposed and challenged NCI's and PacMar’s efforts to disassociate
his membership interest in the Company and the damages sought against him by PacMar and NCI
for the millions of dollars in harm caused by his criminality and ongoing ownership affiliation.
The arbitration took place from September 27 - October 7, 2021 (the “Arbitration”), before
arbitrator Jerry M. Hiatt (the “Arbitrator”).

On November 23, 2021, the Arbitrator issued hisruling (the“ Arbitration Award”), atrue
and correct copy of which is attached as Attachment “A”. Because of Mr. Kao’s wrongful and
unauthorized misconduct, including but not limited to the Campaign Finance Fraud Scheme and
numerous thefts of Company assets, the Arbitration Award dissociated (removed) Mr. Kao as a
member-owner of PacMar, thereby terminating all of hisremaining affiliations with the Company,
and awarded against him over $2.2 million in special damages, over $4.5 million in punitive
damages, and over $2.7 million in attorneys' fees and costs. See Arbitration Award at 99.

H. Independent Federal Suspension and Debarment Officials Have Determined
Mr. Kao’'s Removal from the Company Was Sufficient to Allow the Company
toMaintain Its Security Clearanceand Continue Contracting with the Feder al
Government

After athorough investigation, and based on theisolated and unilateral nature of Mr. Kao’s
gross misconduct as well as the Company’s expertise and decades-long history as a respected
federal contractor, federal and state debarment officials concluded that Mr. Kao's debarment and
removal from the Company were sufficient remedies and have allowed the Company to continue
contracting with the federal government. See Brunk Declaration (Attachment E).

The Company changed its name from Martin Defense Group to PacMar Technologies in
2022 with renewed pride, motivation, and excitement. After two years of unfair association with
Mr. Kao and his criminality, the Company’s management and employees again see a bright and
promising future ahead, much as they did in the decades prior to Mr. Kao' s brief tenure. See Loui
Declaration (Attachment B). The Company continues its efforts to restore itself to the position it
occupied before Mr. Kao victimized it and, to that end, has brought a civil RICO case against Mr.
Kao and his confederates, although it is unclear whether they will ever be able to repay the
Company for the harm they caused.

l. After the Arbitration Award, the Company Installed a Board of Advisorsto
Help Prevent Future I solated Misconduct

After obtaining the Arbitration Award and permanently removing Mr. Kao as a member-
owner of the Company, the Company immediately installed aboard of advisorsto institute greater
oversight over all facets of the Company’s business. Among other purposes, the Company’s
installation of the board of advisors servesto ensure comprehensive oversight over the Company’s
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day-to-day operations and to insulate the Company from isolated misconduct by senior personnel.
See Loui Declaration (Attachment B).

J. The Independent Arbitrator and Circuit Court Specifically Found that
PacMar Wasa Victim of Martin Kao's Fraud and Artifice

1. Kao's Campaign Finance Fraud Was Unauthorized and Constituted
Theft and Embezzlement of Company Funds

The Arbitrator expressly determined in the Arbitration Award that Kao's Campaign
Finance Fraud Scheme, including but not limited to hisimproper scheme diverting Company funds
to SYWSE, were unauthorized by the Company, breached his fiduciary duties to the
Company, constituted conversion of the Company’s assets and embezzlement of the
Company’sfunds, and unjustly enriched Mr. Kao.

In the Arbitration Award, the Arbitrator specifically addressed the CLC Complaint to the
FEC as further evidence of Kao’s unauthorized misconduct and harm caused to the Company:

Mr. Kao’'s conduct in orchestrating and condoning straw donor
contributions through his family members, the Company's
employees, and their family members was in violation of 52 U.S.C.
§ 30122 and was done to circumvent the prohibition on
contributions by federal contractorsunder 52 U.S.C. 8 30119, which
Mr. Kao also violated. . . .

For each of the above reasons, the Arbitrator makes the same
Findings and Award independently asto the events discussed in this
section which were made in the CPB Findings discussed previously.

See Arbitration Award at 32, 42.

2. Kao's Campaign Finance Fraud Could Not Have Been Prevented by
the Company When It Occurred

The Arbitrator specifically rejected? Kao's argument that his misconduct primarily harmed
himself and not the Company:

[Kao] correctly notesthat [his] conduct did the most direct economic
damage to his own interest in the Company—~because he was the
99% owner of the Company. However, the Arbitrator finds first,

2 As noted above, the Arbitrator incorporated by reference the Central Pacific Bank (“CPB”)
Findingsin relation to Kao’s Campaign Finance Fraud Scheme. See Arbitration Award at 42.



MUR769000157

Federal Election Commission
c/o Mr. Kenneth Sedlls
April 12, 2023

Page 11

that this is not a valid legal defense to Mr. Kao’s conduct, and
second, that it omits any recognition by Mr. Kao that the
Company isa separatelegal entity and that hisreckless conduct
in perpetuating this fraud imperiled the income and welfar e of
the many employees of the Company, as well as the smaller
interest of NCI.

Of cour se, the employees wer e the people whose work Mr. Kao
had relied upon to build his own wealth within the Company.
Except for Mr. Lum Kee and Mr. Chen (who both aided Mr.
Kao), the vast majority of these employees would have had no
knowledge of Mr. Kao's actions and were in_no _position to
moder ate or_control those actions.

* k%

The Arbitrator finds specifically that Mr. Kao’'s conduct fell
well outsidethe businessjudgment ruleand also well outsidethe
standard of hisduty asaprudent manager of the Company and
also well outside any other express, or implied, term in the OA,
or any applicable statute, or other law . . ..

See Arbitration Award at 27-28 (emphasis added).

3. Mr. Kao's Campaign Finance Fraud Har med the Company

The Arbitrator determined that Mr. Kao’ s fraudulent misconduct, including his Campaign
Finance Fraud Scheme, caused significant harm to the Company and imperiled its business as a
long-time valued federal contractor:

The Arbitrator finds that Mr. Kao’s conduct led to the departure of
many key employees and it also imperiled the ability of the
Company to obtain further contracts and to survive. Mr. Kao's
conduct also subjected both Mr. Kao and the Company to a federa
criminal investigation.

Id. at 27.

Mr. Kao’ s unauthorized and gross misconduct, and the damage his misconduct caused the
Company in a very short period of time, were factual findings made by the Arbitrator in his
Arbitration Award:
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[T]his matter has al of the “earmarks of exceptional
blameworthiness,” id. which justify a substantial award of punitive
damages.

* k% %

Mr. Kao’'s misconduct thus deserves a suitable response, both to
punish him and as an example to otherswho may consider engaging
in similar misconduct.

Id. at 81-82.
The Arbitration Award further elaborates:

Theoveral pattern of Mr. Kao’ s conduct here was clearly egregious,
intentional, and motivated by greed, as well as a misplaced and
unearned sense of entitlement—all of which were harnessed to a
selfish, corrupt and ego-driven personality. In a very short time
after Mr. Kao obtained his 99% interest in the future profits of
the Company, this toxic mixture of his qualities enveloped and
virtually destroyed a productive local company, one which
previously had a good reputation, one which had been car efully
built by many years of hard and productive work.

Id. at 82 (emphasis added). The harm Mr. Kao caused the Company and its employees, and the
fact that Mr. Kao’ s misconduct was distinct from the Company itself, which for decades had been
a productive company doing significant government contract work, were considerations the
Arbitrator made in hisruling:

[Mr. Kao's] defensesreflect a complete lack of appreciation by
Mr. Kao of the harm that was caused to the Company as a legal
entity distinct from Mr. Kao, as well as the harm caused to all
of its employees—who could reasonably expect that the Company
for which they worked would comply with the law and with normal
and prudent standards in the conduct of its business.

Id. (emphasis added). The significant risk and jeopardy that Mr. Kao’s gross misconduct caused
the Company, including the exodus of key employees, was also determined as a matter of fact in
the Arbitration Award:

The Company hasdemonstrated, and Kao hasnot rebutted, that
there has already been a large loss of key employees from the
Company, with the threat that other employees may also leave.
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... Theloss of such key employees posesan obviousthreat tothe
survival of the Company and there has been remedy identified
in the event the Motion was granted which would serve to
effectively remediatethat threat. Thusan earlier resolution of this
matter appears to be in the interest of the Company’s ability to
survive, aswell asin the best interests of those employees who have
not already left the Company.

Id. at 5-6 (emphasisadded). Finally, the harm Mr. Kao caused to the Company’ s existing business
interests due to his gross misconduct and ongoing membership interest in the Company, including
the Company’s ability to secure vital government contracts that are the lifeblood of its business,
was factually determined in the Arbitration Award as grounds for hisimmediate dissociation from
the Company:

Mr. Kao's association with the Company has created doubt
concer ning the Company’ sability to maintain current contracts
and obtain new contracts from government sources. . . . The
economicviability and per hapsthesurvival, of the Company are
uncertain if it cannot continue existing business with the
government and/or cannot obtain new business from the
government. A more prompt resolution of this matter will serveto
end that uncertainty. A less prompt resolution will extend that
uncertainty.

Id. at 6 (emphasis added).

4. The Company Was Awarded Damages Against Mr. Kao for All
Amounts Unlawfully Taken by Him from the Company for |llegal
Campaign Contributions

Finaly, and importantly, as a consequence of Mr. Kao's campaign finance fraud, the
Arbitrator awarded the Company damages against Mr. Kao in the amount of each and every
campaign finance fraudulent withdrawal made by Mr. Kao from the Company’s accounts,
including but not limited to the SYWSE fraud. See Arbitration Award at 74 (awarding the
Company $1,513.83 for SY WSE expenses and $190,587.76 for fraudulent campaign contributions
dueto thefact that those amounts had been fraudul ently withdrawn from the Company’ s accounts).
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1. THE FEC SHOULD RECOMMEND AGAINST FINDING THAT PACMAR IS
RESPONSIBLE FOR MR. KAO’S CAMPAIGN FINANCE VIOLATIONS

A. PacMar Did Not Authorize Kao's Campaign Finance Fraud and Could Not
Have Prevented It

Asdiscussed above, it has been judicially determined by both the Arbitrator and the Circuit
Court that PacMar did not authorize Mr. Kao's Campaign Finance Fraud Scheme. Not only did
PacMar not authorize Mr. Kao’ sand his cohort’ sillegal campaign contributions, but the Company
also was the victim of his scheme.

Among other judicialy confirmed facts which prove this are the following:
1 Mr. Kao'sillegal acts were not the Company’ s acts (see Arbitration Award at 82);

2. Mr. Kao'sillegal acts were in violation of his obligations to the Company and in
violation of the Company’s Operating Agreement (seeid. at 27-28, 42-51); and

3. Company personnel could not have controlled or prevented Mr. Kao’'s and his
cohort’s misconduct (seeid. at 27-28).

3 For the sake of efficiency and to avoid redundancy with the attachments enclosed herein, the
enclosuresto PacMar’ s Victim Restitution Request have been omitted from Attachment I, but are
available upon request.
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Indeed, as discussed above, it has aways been long-standing Company policy that
campaign contributions cannot be reimbursed or funded by the Company, since doing so would
violate the Act, among other issues. See  |.E., supra. In order to prevent oversight of the
Company’ sfinances, including campaign contributions, Mr. Kao fired the key Company personnel
who had previously overseen and ensured compliance with the Company’ s long-standing policies
on campaign contributions and replaced them with Mr. Chen and Mr. Lum Kee, who executed Mr.
Kao' s various frauds, including the subject campaign finance fraud in violation of the Company’s
policies. See {1.B-C., supra. Inother words, Mr. Kao acted alone, with only his criminal cohorts,
in devising his Campaign Finance Fraud Scheme. The Company clearly did not authorize his acts
and was, in fact, the victim of his criminal conduct.

Therefore, when analyzing Mr. Kao’s Campaign Finance Fraud Scheme, and whether the
Company should be held responsible for Mr. Kao' s fraudulent misconduct under the Act, the FEC
should acknowledge what the Arbitrator, the Hawaii Circuit Courts, and the DOJ already have—
that Mr. Kao'sillegal acts were expressly prohibited by long-standing Company policy, were not
authorized by the Company, and were not preventable by Company personnel.

B. PacM ar Wasthe Victim of Mr. Kao's Campaign Finance Fraud and Has Been
Awarded Damages Against Him for Each of His Illegal Campaign Finance
Contributions

As discussed above, it has aso been judicially determined by both the Arbitrator and the
Hawaii Circuit Court that PacMar was the victim of Mr. Kao’s Campaign Finance Fraud Scheme,
was substantially harmed by his illegality in numerous ways, and was awarded damages against
him for the amounts stolen by Mr. Kao from the Company to make the illegal campaign finance
contributions.

Among other judicialy confirmed facts which prove this are the following:

1. Mr. Kao's misconduct led to the departure of many key employees at the Company
and imperiled the ability of the Company to obtain further federal contracts necessary to survive
(see Arbitration Award at 5-6);

2. Mr. Kao's misconduct nearly destroyed a productive local company, which
previously had a good reputation and had been carefully built by years of hard and productive
work (see Arbitration Award at 82); and

3. Theillegal campaign finance contributions of Mr. Kao and his cohorts constituted
theft and embezzlement of Company funds and entitled the Company to an award for damages
against Kao for all illegal campaign finance contributions he orchestrated through the Company,
including but not limited to those through SY WSE (see Arbitration Award at 37, 42, 51, 74).
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Therefore, when analyzing Mr. Kao’s Campaign Finance Fraud Scheme, and whether the
Company should be held responsible for Mr. Kao's fraud under the Act, the FEC should also
recognize, asthe Arbitrator and Hawaii Circuit Courts previously have, that Mr. Kao'sillegal acts
harmed the Company and that Mr. Kao’'s use of Company funds to make illegal campaign
contributions constituted theft by Mr. Kao for which the Company has been awarded damages
against him.

C. PacMar Took Effortsto Remediate Mr. Kao'sWrongdoing | mmediately upon
L earning of His Misconduct

Upon learning of Mr. Kao's PPP and Campaign Finance Fraud Scheme fraud, PacMar
undertook immediate efforts to remediate Mr. Kao’ swrongdoing. These effortsincluded but were
not limited to the following prompt actions that PacMar undertook to ultimately save the Company
and protect the welfare of its more than 125 employees:

1 Approximately one month after Mr. Kao’'s PPP Indictment, PacMar immediately
sued Mr. Kao in November 2020, and, within two weeks, Mr. Kao was removed as manager, CEO,
and President of the Company (see 11.G., supra).

2. PacMar replaced Mr. Kao with Daniel Brunk, a high ranking submarine officer in
the U.S. Navy for 30 years, who remains at the helm and has been instrumental in guiding the
Company through the turmoil and financial harm Mr. Kao caused to the Company (see Arbitration
Award at 61).

3. Within two weeks of removing Mr. Kao and replacing him with Mr. Brunk, PacMar
implemented a Code of Conduct, which included language reinforcing the Company’s long-
standing policy against the use of any Company funds as political contributions (see Code of
Conduct at 4);

4, While the Arbitration was pending to formally remove Mr. Kao as an owner of the
Company, PacMar had Mr. Kao's voting shares judicially placed in a trust, exercisable by Mr.
Brunk (see Arbitration Award at 6, 29, 67);

5. PacMar prevailed in the Arbitration to have Mr. Kao permanently dissociated from
the Company (see Arbitration Award at 83).

6. As discussed in the next section, PacMar cooperated at all times with the DOJ in
itsinvestigation of Mr. Kao’'swrongdoing (see T 1.F., supra; 111.D., infra).

Therefore, when analyzing Mr. Kao’s Campaign Finance Fraud Scheme, and whether the
Company should be held responsible for Mr. Kao's fraud under the Act, the FEC should further
recognize, as the Arbitrator and Hawaii Circuit Courts already have, the prompt and aggressive
efforts made by the Company and Mr. Loui upon learning of Mr. Kao’'s fraud and the acts taken
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by the Company and Mr. Loui to immediately remove Messrs. Kao, Chen, and Lum Kee from the
Company.

E. The DOJ’s Prosecution of Mr. Kao and His Cohorts Adeguately Satisfies the
Goals of Justice

Inlight of all of the above, and after interviewing Company personnel and investigating all
of the underlying facts and taking into account Mr. Kao's isolated and unauthorized misconduct
and the significant harm he caused the Company, the DOJ elected in both the PPP fraud and the
subject Campaign Finance Fraud matters to prosecute the individuals responsible for the
perpetrating fraud, not the Company. The DOJ' s decision satisfies the goals of justice, holding
accountable those responsible for the misconduct and not needlessly punishing an innocent
Company and its more than 125 employees who played no part in the fraud and were, in fact,
victimized by it.

A court considers “the need to deter and punish serious violations of the [Election Act].”
F.E.C. v. Craig for U.S Senate, 70 F.Supp.3d 82, 97 (D.D.C. 2014). In Craig, the FEC argued
that “the purpose of acivil penalty is*to punish culpableindividuals,’ not just to ‘ restore the status
quo.”” Id. a 100 (quoting Tull v. United States, 481 U.S. 412, 422 (1987)) (emphasis added).

Therefore, when analyzing Mr. Kao's Campaign Finance Fraud Scheme, and whether the
Company should be held responsible for Mr. Kao's fraud under the Act, the FEC should finally
recognize that the goals of justice to address Messrs. Kao, Chen, and Lum Kee's Campaign
Finance Fraud Scheme are already being properly addressed and adequately served through the
DOJ s Campaign Finance Indictment. To go further, and punish the Company and its employees,


https://F.Supp.3d
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despite all of the foregoing evidence establishing that neither the Company nor its employees
played any role in the misconduct and were in fact victimized by it, would be senseless and serve
no legitimate purpose because the goals of justice are already being achieved.

III. CONCLUSION

For all of the foregoing reasons, PacMar respectfully asserts that there is no reason to
believe that the Company has violated the Act. Accordingly, the Office of General Counsel should
recommend to the FEC that there is no good cause to further investigate the Company or otherwise
hold it responsible for the campaign finance violations and other misconduct committed by Mr.
Kao and his cohorts. PacMar further respectfully submits that the FEC should dismiss the CLC
Complaint relative to PacMar and, if an investigation into Mr. Kao has not already been initiated,
limit the scope of the FEC’s inquiry to Mr. Kao and his confederates as the DOJ has now done in
its three criminal actions against him.

Very truly yours,

DAVID M. LOUIE
JESSE W. SCHIEL
for
KOBAYASHI SUGITA & GODA, LLP

Ce: Client

Enclosures:  Attachment “A” (Arbitration Award)
Attachment “B” (Loui Declaration)
Attachment “C” (Circuit Court Confirmation Order)
Attachment “D" (Code of Conduct)
Attachment “E” (Brunk Declaration)
Attachment “F” (Hawaii PPP Indictment)
Attachment “G” (NCI’s Arbitration Demand)
Attachment “H” (PacMar’s Cross-Claim against Kao)
Attachment “[" (PacMar’s Victim Restitution Request)
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FINAL AWARD

1. INTRODUCTION

By agreement of Claimant NAVATECK CAPITAL INC. (*NCI”), Respondent MARTIN
KAO (*Mr. Kao™) and Nominal Respondent MARTIN DEFENSE GROUP, LLC (*MDG” or the
“Company”)', Jerry M. Hiatt (the “Arbitrator”) was duly appointed to serve as the Arbitrator for
this matter. Also by agreement of the Parties, this arbitration was administered by Dispute
Prevention and Resolution Inc. (“DPR™) pursuant to DPR’s rules.

The arbitration hearings were held in this matter on an expedited schedule pursuant to the
requirements of Section 12.22 of the applicable operating agreement (“OA”). See NC1-202, The
required time frame to complete the arbitration was amended by agreement of the Parties at various
times during the proceedings. The arbitration heatings were held over seven days via Zoom video
conferences from September 27 through October 1. 2021,and on October 5, 2021 and October 7,
2021 (all hearing days collectively referred to herein as the “Hearing”).

During the Hearing, the Parties were afforded a full and fair opportunity for examination
and cross-examination of all witnesses, introduction of relevant exhibits and submission of
arguments and legal authorities in support of their respective claims, counterclaims, cross claims,
defenses and all related positions.

The Parties collectively called fifteen witnesses to testify. All witnesses sought to be called
at the Hearing by each Party were allowed to be called.

NCI offered Exhibits NCI-1 — NCI-598, Mr. Kao offered Exhibits KAO-1 - KAO-123.
MDG offered Exhibits MDG-1 - MDG-241.2 All of these exhibits which were offered in evidence
by each Party were stipulated to be authentic and were further stipulated to be received in evidence
subject to being given the weight the Arbitrator deemed appropriate. See Volume 7 of the
transcript at page 1359, line 19 to page 1360, line 172
1L THE PARTIES’ CLAIMS AND THEIR COUNSEL

The disputes heard involved claims by NCI against Mr. Kao and MDG., NCI brought its

claims individually and derivatively on behalf of MDG. MDG also brought its own claims against

' NCI1, MDG and Mr. Kao referred to herein singularly as a “Party" or collectively as the “Parties”.

* All references to exhibits herein shall cite to the Party’s name, the number of the exhibit and the page number(s) of
the exhibit, as applicable., i.e. NCI-1, pp.___ .

* All references to the Hearing transeripts herein shall cite to the volume, page “p.” and line(s).
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Mr. Kao. Mr. Kao also asserted counterclaims against NCI and MDG. There were also various
cross claims between and among the Parties. The claims, counterclaims, cross claims and all
defenses thereto (together hereafter the “Disputes™) are fully set forth in the Parties’ pleadings
which were filed herein, but, in general, the Disputes related to allegations by MDG and NCI that
Mr. Kao had improperly obtained, and attempted to obtain, various Paycheck Protection Plan
(“PPP”) loans under the Cares Act (“PPP Loans”) and that Mr, Kao had engaged in other
misconduct that damaged MDG and NCI. Mr. Kao’s counterclaims and cross claims related to
various matters, including MDG’s failure to indemnify Mr. Kao from the above claims and MDG’s
alleged failure to properly account for Mr, Kao’s interest in MDG and to return an alleged
$300,000 overpayment which Mr. Kao made to MDG.

In these arbitration proceedings, the Parties were professionally and competently
represented by their respective counsel. David Louie (“Mr. Louie™) and Jesse W. Schiel (“Mr.
Schiel™) and the firm of Kobayashi Sugita and Goda (“KSG Firm”) represented NCI during the
hearing. Messrs. Louie and Schiel conducted the examinations during the Hearing. MDG was
represented by Peter Starn (“Mr. Starn™), Douglas S. Chin (“Mr. Chin”), Robert J. Brown (“Mr.
Brown”) and Eric S. Robinson (“Mr. Robinson™) and the firm of Starn O*Toole, Marcus & Fisher
(“SOME&F Firm”), as well as Vernon Woo (Mr. Woo0”). Messrs, Chin, Brown and Robinson
conducted the examinations during the Hearing. Mr. Kao was represented initially by Michael
Green (“Mr. Green”) and Glenn Uesugi (“Mr. Uesugi™) of the firm of Michael J. Green &
Associates, Inc. LLP (“Green Firm™), together with Philip Inglima (“Mr. Inglima™) and Nathaniel
Wood (“Mr. Wood”) of the firm of Crowel & Moring LLP (“C&M Firm”). By the
(unnumbered) stipulation and order dated July 6, 2021, these firms withdrew in favor of Keith
Kiuchi (“Mr. Kiuchi”) and Michael Okazaki (“Mr. Okazaki™), Chuck Choi (*Mr. Choi™) and
Allison Ito (“Ms. Ito”) of the firm of Choi & Ito (*Choi Ito Firm™). Mr. Kiuchi conducted the
examinations during the Hearing.

Except for brief periods, Mr. Kao was personally present during the Hearing. The current
CEO of MDG, Daniel Brunk, (“Mr. Brunk™) was also personally present. The principal of NCI,
Steven Loui (“Mr. Loui”) was also personally present. Both Mr. Brunk and Mr. Loui were called
to testify in the proceedings, Mr. Kao asserted his state and federal constitutional rights not to
testify throughout the discovery and the proceedings, and he re-confirmed his decision in that
regard al the beginning of the last day of the Hearing on October 7,2021. V.7, 1359:19-1360:17.
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Mr. Kao was not called as a witness by any Party to the Arbitration,
IT. PROCEDURAL BACKGROUND, STIPULATIONS AND AGREEMENTS

Over the course of the proceedings, the Parties entered into various written stipulations and
orders related to the conduct of the proceedings. Other agreements and stipulations were placed
on the record during the proceedings. Each such stipulation and agreement was relied upon by the
Arbitrator in the conduct of these proceedings and is incorporated by reference as a part of this
arbitration award (“Award™). In addition, various orders were also issued as to which the Parties
did not stipulate. There were fifteen numbered written orders and one un-numbered written order
(noted above, regarding the withdrawal and substitution of counsel for Mr. Kao) entered in this
matter prior to the Hearing, which are summarized below for ease of reference.

A, Order #1

Order #1, dated May 24, 2021 (“Order #1), set the original hearing dates and all pre-hearing
disclosures, briefing and discovery deadlines. Many of these dates were later modified by
agreement of the Parties. Order #1 also noted, at Section X. A. that:

A. Arbitrator’s Disclosures. The Parties and their respective counsel
have reviewed the Arbitrator's disclosures made to date and are
unaware of any matter that should be disclosed which has not been
disclosed and all parties waive any objections to the service of the
Arbitrator in this case based on the disclosures made to date.

See Order #1 at Section X A.

This agreement regarding disclosures and the service of the Arbitrator was updated and
reiterated on the record at the conclusion of the evidentiary portion of the hearings. V.7, 1409.1-
12. In addition, at that time Mr. Kao, Mr. Loui and Mr, Brunk each agreed that Mr. Kao, NCI and
MDG had each been fully and fairly represented throughout the Hearing by their tespective counsel
and that each of them had had an opportunity to present all witnesses and all evidence which they
respectively desired to present. V.7, 1406:4-1407:23.

Order #1 also provided at Section X. B. that:

B. Applicable Rules. The Arbitration shall proceed pursuvant to
Hawaii’s Uniform Arbitration Act, Chapter 658A of the Hawaii
Revised Statutes (the “Arbitration Act”); provided, however, that
when Arbitration Act is silent, the published DPR Arbitration Rules
shall apply.

See Order #1 at Section X.B.
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27 Keating and other cascs addressing the same, or similar, topics
indicate that the final decision about a stay in circumstances such as these,
where there is a civil case and a pending criminal matter, is within the
discretion of the court or arbitrator. Kao cited to various Hawai'i cases for
the proposition that, “This court has chosen to interpret the self-
incrimination provisions of the Hawai‘i Constitution in a manner
independent of and broader than found in the federal court's Fifth
Amendment jurisprudence.” Citing to State v. Strong, 2010 Haw. LEXIS
124, *57, State v. Valera, 74 Haw. 424, 434, 848 P.2d 376, 380 (1993) and
State v. Santiago, 53 Haw. 254, 492 P.2d 657 (1971) (See Motion at p. 12).
The Arbitrator has reviewed these and the other cases cited by the Parties.
Here, the Parties’ respective counsel all agreed during the hearing, that the
Keating analysis remained applicable and that, based on the Keating
analysis, “the final decision about a stay... was within the discretion of the
Court or Arbhitrator”. (See Hearing Transcript (“Tr.”) p. 55:20 56:13.

See Order #4 at pp. 2-3.

The Arbitrator then weighed all five of the Keating factors and ultimately denied the
Motion to Stay. In denying the Motion to Stay, the Arbitrator noted that the procedural history of
this matter and the conduct of the Parties required that it proceed within the rather expedited time
frame imposed by the Parties” contract for arbitration. The reasoning in that portion of Order #4

is set out below, as follows:

4, Upon consideration and analysis of the Keating Factors, on balance,
the Arbitrator has determined, in his discretion, that the Keating Factots
weigh against granting the Motion.

5. The first of the Keating Factors is the interest of the Claimant in
proceeding expeditiously with this litigation and the potential prejudice to
the Claimant of a delay.

6. The Arbitrator finds that the Claimant has made an adequate case that
substantial prejudice would more likely than not result from a stay, including
the following specific forms of prejudice:

a. The Company has demonstrated, and Kao has not rebutted,
that there has already been a large loss of key employees
from the Company, with the threat that other employees may
also leave. The Arbitrator notes that, as a practical matter, it
is not odd or unusual that lay people confronted with the
circumstances of this case might find that a position in
another company is better suited to them and/or their
families” interests. The loss of such key employees poses an
obvious threat to the survival of the Company and there has
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I13.  The Arbitrator takes note that the Parties were previously involved
in the Circuit Court Proceedings before the Hon, Judge Gary Chang (*“Judge
Chang™) related to substantially the same issues which were later submitted
to this arbitration and, that it was Kao who, on March 1{}, 2021, moved
for a stay (“First Stay Motion”) suspending the Circuit Cour(
Proceedings in order to assert his right to arbitration under the
Company’s governing Operating Agreement (“Agreement”) in this
proceeding.

4. In making the First Stay Motion in order to litigate those issues in
this arbitration, Kao cited to Section 12.22 of the Agreement in support
of his position that the issues were required to be submitted to
arbitration.

15 Thereafter, on March 30, 2021 the partics entered into a
“STIPULATION AND ORDER TO (1) REFER MATTER TO
VOLUNTARY SETTLEMENT CONFERENCE; AND (2) STAY
PROCEEDINGS PENDING ALTERNATIVE DISPUTE
RESOLUTION.” (“First Stipulation™) which provided inter alia that;
L
3, If the Parties are unable to fully resolve all of their claims at such
settlement conference, the Parties shall submit any and all claims
asserted in the Complaint and/or Crossclaim and any
affirmative  defenses and/or counterclaims to binding
arbitration pursuant to section 12,22 of the Operating
Agreement

4. The Parties jointly request and the Court hereby orders that this
proceeding shall be stayed for all purposes except those noted
specifically below:

A

See First Stipulation (emphasis supplied).

16.  The First Stipulation was signed and entered as an order by Judge
Chang on April 1,2021.

7.  Section 12.22 of the Agreement provides, in relevant part, that an
award must be entered within 120 days of the commencement of the
arbitration, as follows:

The parties hereby agree that the single arbitrator shall be selected by the
parties from a list submitted to them by DPR. If the parties cannot agree
upon a single arbitrator, each party shall alternate striking the name of one
arbitrator from a list of no more than nine (9) potential arbitrators until a
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single arbitrator remains, The arbitration shall be conducted in such a
manner that the decision will be rendered no more than one hundred
twenty (120) days after the submission of the dispute to DPR.

See Agreement at Section 12.22 (emphasis supplied).

18. Thereafter, on April 26, 2021, in accordance with the Agreement, the

Parties engaged in mediation by way of a settlement conference with the Court in

an attempt to settle their dispute.

9. Thereafter, on May 6, 2021, Kao was indicted by a Federal Grand
Jury in the criminal matter that is at issue in this Motion.

20. On May 14, 2021, the Arbitrator was advised that he was confirmed
by agreement of the Parties and on May 17, 2021, the Parties participated
before the Arbitrator in a lengthy pre- arbitration hearing conference in this
matter during which all dates for this arbitration were firm set, including
discovery, motions and witness disclosure deadlines. Those dates are
included in the “Order 1” previously filed herein. The Parties thus not only
contemplated, but committed, to an aggressive schedule in order to prepare
for the hearing on the merits in this Arbitration which is currently set ta
commence on July 21, 2021, with post hearing briefing scheduled to be
completed no later than August 1, 2021, all so that an award may be
provided to the Parties within the requirements of Section 12.22 of the
Agreement by no later than September 1, 2021.

21. At the pre-arbitration hearing conference on May 17, 2021, there
was no request by Kao for a stay of the kind that is reflected in the Motion.
After inquiry by the Arbitrator as to whether the Parties would be amenable
to stipulating to a more relaxed schedule, Kao’s counsel did specifically
request that the proceedings be extended by a month or so for the
convenience of all the parties. The Fifth amendment issue was not raised as
a reason for that request. However, after inquiry by the Arbitrator to the
respective counsel for the other Parties the other Parties declined 1o agree
to any such extension. The Arbitrator noted first, that the time in which the
Arbitrator was required to issue a ruling was mandated by Section 12.22 of
the Agreement and that time limitation could not be extended by the
Arbitrator absent a written agreement to do so by all of the Parties, and
second, that the Arbitrator had been advised by Dispute Prevention and
Resolution of Hawai’i (“DPR”) in connection with his retention that the
Parties required this deadline to be met.

224 Thereafter, the Motion was filed by Kao on May 24, 2021.

e g
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23.  Thereafter, on or about May 25, 2021, Kao signed the agreement for
arbitration of this matter that is on record with DPR. This agreement has
also been signed by all other parties and by the Arbitrator.

24, The timing of the Motion in relation to the events noted above is
relevant in weighing the third Keating Factor,

25.  The Arbitrator finds that therc has already becen a substantial
investment of time, effort, and money by the Parties in litigating the Circuit
Court Proceedings and that the Circuit Court Proceedings were stipulated
to be stayed by the Parties and ordered to be stayed by Judge Chang in
reliance upon the Parties’ stipulation and on the assumption that this
arbitration would proceed to resolve the relevant issues under the terms of
Section 12.22 of the Agreement. Following the stay of the Circuit Court
Proceedings, the work product of that case was largely stipulated to be used
in this arbitration, so that the dispute could more seamlessly move forward
to a resolution, Significant additional discovery and other preparation has
already occurred in this arbitration in order to prepare for the expedited
hearings scheduled for July.

26.  The Arbitrator finds that granting the requested stay would
necessarily exceed the time period required for a decision under Section
12.22 of the Agreement and that this in turn would materially prejudice NCI
and the Company because, (since arbitration is a creature of contract, as
agreed by the Parties’ counsel during the hearing, See Tr. p. 61; 4-62:23),
the Arbitrator would likely then be deprived of jurisdiction to proceed in
this matter upon the expiration of the stay sought by the Motion. This
problem was discussed at some length during the hearing on the Motion
(See Tr, 63:2-73:19), Alter inquiry of the Parties prior to the hearing on the
Motion no case could be found similar to the current scenario involving a
pending civil arbitration which is being conducted under a contractually
imposed time limit to complete and where there was also a pending criminal
case involving the same core facts.

27.  Kao’s counsel advised the Arbitrator and the Parties by letter dated
May 25, 2021 that the criminal trial in Hawai’i based on the current
indictments here will not occur until at least April 18, 2022, i.e. about 7.5
months after the award in this matter is now due pursuant to the Parties’
existing Agreement. The Arbitrator was advised that Kao also apparently
faces a further potential indictments in another jurisdiction. If so, any trial
date related thereto is also uncertain. If a stay were granted in this matter, it
is very unclear to the Arbitrator how long the stay would have to be effective
in order for it to end after these trials were completed. It is similarly unclear
whether any such stay would need to cover any period of any appeal related
to any of these criminal proceedings. The Arbitrator finds that these factors
create a high level of uncertainty about when these proceedings could
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resume if the Motion were to be granted and even if the Arbitrator’s
concerns about continued jurisdiction were somehow resolyed.

28. The Arbitrator finds that, if the Motion was granted , the efforts of
the Parties spent to date would not be entirely wasted, but that such a stay
would likely have an enormous negative impact on the current momentum
and progress of preparing the case for the hearing on the merits.

29.  Therefore, the Arbitrator finds that the third Keating Factor weighs
in favor of NCI and the Company and against granting the Motion.

30.  The fourth Keating Factor is the interests of persons who are not
partics to the civil litigation,

31. With respect to this Factor, the Arbitrator has considered the
interests of Company’s employees, and it appears that the continuation of
this matter is having a detrimental impact on those employees.

32,  Therefore, the Arbitrator finds that the fourth Keating Factor weighs
in favor of NCI and the Company and against granting the Motion.

33.  The fifth Kearing Factor is the interest of the public in pending ciyil
and criminal litigation.

34,  The Arbitrator assigns the least weight to this factor as the public is
not directly involved in the civil litigation, but to the extent the public does
have an interest, the Arbitrator finds that the fifth Keating Factor of public
interest weighs in favor of proceeding with the arbitration and against
granting the Motion.

35.  Inaddition, and as a separate and independent basis for denying the
Motion, the Arbitrator notes that Hawai‘i has adopted and applied the
principal of judicial estoppel, also known as equitable estoppel, (see, e.g.,
Rosa v. CW.J Contractors, Ltd., 664 P.2d 745 (1983) and that granting the
stay sought here would be inconsistent with that body of established
Hawai‘i case law.

36,  In summary, the Arbitrator finds, after consideration and weighing
all five of the Keating Factors, and all of the Hawai‘i case law cited by Kao,
and other applicable law, that the balance of whether a stay should be
granted weighs against Kao and in favor of proceeding with the arbitration.

See Order #4 at pp. 3-11 (emphasis supplied).

E.

Order #5, dated June 6, 2021 (*Order #57), granted in part and denied in part Mr, Kao’s

Order #5

motion to quash certain subpoenas.
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F. Order #6

Stipulation and Order #6, dated June 7, 2021 (“Order #6™), extended various pre-hearing
deadlines by agreement of the Parties.

G. Order #7

Stipulation and Order #7 also dated June 7, 2021 (“Order #7”), extended the pre-hearing
deadline for all Parties to produce documents.

H. Order #8

Stipulation and Order #8, dated lune 14, 2021 (“Order #8"), amended Order #I and
extended various pre-hearing and post-hearing deadlines by agreement of the Parties. As of that
time, the agreed hearing date had been extended to the period of September 27 through October 1,
2021, and the Award was then due by November 1, 2021,

IR Order dated July 26, 2021 (Unnumbered)

The unnumbered Order, dated July 6, 2021 (*July 6, 2021 Order”), provided for the
withdrawal of Messrs. Green and Uesugi and the Green Firm, as well as Messrs. Inglima and Wood
and the C&M Firm, as to the representation of Mr. Kao and for the appearance of Mr. Kiuchi and
the Choi & Ito Firm, Ms, Ito and Mr. Okazaki, to represent Mr. Kao. This Order was consented
to by Mr, Kao. Before issuing the July 6, 2021 Order, the Arbitrator noted upon it that “All existing
dates for this matter remain in effect unless altered by agreetnent and all existing stipulations
remain binding unless zltered by agreement,”

J. Order #9

Otder #9, dated August 26, 2021 (“Order #97), provided for the sharing of documents and
information with Mr. Kao’s criminal defense counsel, for various scheduling issues related to
pending discovery motions and to a motion by Mr. Kao to disqualify certain opposing counsel.

K. Order #10

Order #10, dated September 6, 2021 (“Order #10%), denied Mr. Kao’s mation to disqualify
Mt. Woo and the SO Firm, as well as Steven Rinesmith (“Mr. Rinesmith”). That motion was heard
on August 16, 2021, after very extensive briefing, and it also presented arguments as to whether
the Arbitrator had jurisdiction to decide disqualification issues. The reasoning in Order #10 relates
to the merits and is set out below, as follows:

5, The Arbitrator finds and/or concludes that the Arbitrator has
jurisdiction to decide the matters raised in the Motion brought by Kao as a
matter of law and by agreement of the Parties, (or these reasons:




MUR769000180



MUR769000181



14,

153

18.

MUR769000182

The Arbitrator finds Kao is a highly sophisticated client who
understands the difference and distinction between interacting with
attorneys in his individual capacity and in his corporate capacity as
then-Manager of the Company.

The evidence does not show that Kao believed Woo and/or the Starn
Firm represented Kao in his individual capacity; furthermore, such
a belief would not be objectively reasonable.

Upon review of the evidence, the Arbitrator does not see a showing
by Kao that any of the specific matters allegedly disclosed to Woo
by Kao, when Kao was seeking counsel, was disclosed in Kao’s
individual capacity.

Accordingly, no fiduciary obligations or implied attorney-client
relationships were created by the divulgence of confidential
information by Kao in his individual capacity.

For these reasons, Kao has failed to meet his burden of proving by
a preponderance of the evidence the existence of a prior attorney-
client relationship between Kao in his individual capacity and Woo
and/or the Starn Firm; ACCORDINGLY, THE MOTION IS
DENIED as to Woo and the Starn Firm,

As to Rinesmith, the issue is moot because Rinesmith is not counsel
of record for NCI or any party in this arbitration matter;
ACCORDINGLY, THE MOTION IS DENIED as to Rinesmith.

See Order #10 at pp. 3-7.
L. Order #11

Order #11, dated September 5, 2021 (“Order #117), denied MDG’s motion to compel

legally sufficient responses to MDG’s discovery requested of Mr. Kao.
M.  Order #12

Order #12, dated September 6, 2021 (“Order #12"), granted in part and denied without
prejudice in part MDG’s Motion to Determine the Admissibility of Martin Kao's Purported
Privileged Documents in the Custody, Possession and Control of Martin Defense Group, LLC fka

Navatek LLC. As Order #12 dealt with claims of privilege as to key evidentiary documents,

relevant portions are set out below, as follows:

1.

The 113 documents at issue (Pocuments) are identified in Exhibit 1

that is attached to the Motion.
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2 The Documents came into the possession, custody, and control of
the Company because the Documents were on the Company's computer and
e-mail systems.

3. The Arbitrator finds that the Documents are authentic.

4, At all relevant times, the Company maintained policies governing
the use of the Company’s computer systems and e-mail.

B These policies governing the use of the Company’s computer
systems and e-mail were set forth in the Company’s Employee Handbook
(Handbeok), in the section titled, “Electronic Mail and Internet Usage.”
These include but are not limited to the following:

a. “Computers, computer files, electronic communications systems,
internet access, and software furnished to employees are Company
property intended to be used solely for business purposes ... To
ensure compliance with this policy, computer, e-mail, and internet
usage may be monitored.”

b. “The system should be treated like other shared filing systems and
the Company reserves the right to access the contents of e-mail
communications at all times, with or without notice, for any
purpose.”

c. “All e~mail messages are Company records. The contents of e-
mail, properly obtained for legitimate business purposes, may be
disclosed within the Company without your permission. Therefore,
you should not assume that messages are confidential.”

d. “The Company reserves the right to access and disclose as
necessary all messages sent over it e-mail system, without regard to
content, Since your personal messages can be access by Company
managenment without prior notice, you should not use e-mail to
transmit any messages you would not want read by a third party.”

6. To invoke attorney-client privilege, it is the burden of the party
asserting it to establish that the communication occurred (1) where legal
advice of any kind is sought, (2) from a professional legal adviser in his
capacity as such, (3) the communications relating to that purpose, (4) made
in confidence (5) by the client, (6) are at his instance permanently protected
(7) from disclosure by himself or by the legal adviser, (8) except that the
protection may be waived.” Sapp v. Wong, 62 Haw. 34, 38, 609 P.2d 137,
140 (1980) (citing Wigmore, EVIDENCE, § 2292 (Mc Naughton rev. 1961).

15
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7. Attorney-client privilege may be waived by the voluntary disclosure
of privileged information to third parties. Haw. R. Evid. S11.

8. Where a third party is present during attorney-client
communications, or where no attorney-client relationship exists, there may
not be any privileged communication, Metzler Contracting LLC v.
Stephens, 642 F.Supp. 2d, 1192, 1203 (D.Haw. 2009).

9, [n determining whether privilege has been waived, the focal point
should be the holder’s disclosure of privileged communications to someone
outside the relationship, not the holder’s intent to waive the privilege. State
v. Moses, 107 Hawai‘i 282, 292, 112 P.3d 768, 778 (App. 2005).

10.  For communications to be protected by attorney-client privilege, a
client must have a subjective expectation of confidentiality and that
expectation must be reasonable. State v. Soto, 84 Hawai‘i 229, 241, 933
P.2d 66, 78 (1997).

11.  In the context of e-mails and files stored on company computers,
whether an expectation of confidentiality is reasonable turns on whether a
client’s expectation of privacy is rcasonable. In re Asia Global Crossing,
Lid., 322 B.R, 247 (Bankr. S.D.N.Y. 2005). Here:

a. The Handbook prohibits the use of Company e-mail for
personal or objectionable uses.

b. The Handbook explicitly and repeatedly warns that
Company e-mail may be monitored.

B The Handbook explicitly and repeatedly warns that third
parties may access e- mails.

d. Kao, the Company’s then-Manager and a highly
sophisticated party, had actual and constructive notice of the policies
contained in the Handbook.

12.  The Arbitrator finds, under the circumstances set forth here and the
written briefing and exhibits, that the Documents are not privileged, or in
the alternative, that the protection afforded by the attorney-client privilege
has been waived.

I3,  The steps taken by the Company are sufficient to make them
Company documents.
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14, The Arbitrator finds that Kao was then-Manager of the Company
and a highly sophisticated party. Kao was particularly susceptible to the
Handbook being enforced against him.

15, Kao did not have a reasonable expectation of privacy while using
the Company’s e-mail.

16,  Even if attorney-client privilege did exist regarding certain
Documents, the privilege was further waived by Kao’s disclosure to third
parties, including but not limited to, Clifford Chen, Lawrence “Kahele”
Lum Kee, Duke Hartman, Lori Bofman, Andy Winer, employees of Pacific
Shipyards, Bank of America/Merrill Lynch, and/or Central Pacific Bank.

17, The Arbitrator at this time is not ruling on whether any of the
Documents are admissible during the arbitration based upon the crime-fraud
exception. Any and all other objections beyond authenticity and privilege
are reserved.

See Order #12 at pp. 2-5.

N. Order #13

Order #13, dated September 8, 2021 (“Order #13”), denied MDG’s motion to compel Mr.
Kao to provide legally sufficient answers to MDG’s deposition questions and, in the alternative,
to dismiss Mzr. Kao’s cross-claims. Order #13 provided in relevant part that, “As with Order No.
11, the Arbitrator will not test the limits of the privilege against self-incrimination as asserted in
response to the deposition questions,”

0. Order #14

Stipulation and Order #14, dated October 5, 2021 (“Order #147), covered various discovery
agreements and also included stipulations that all experts’ reports would be admitted into evidence
in lieu of the direct examination of the Parties’ respective experts and that all documents offered
in evidence by all Parties in the matter were to be deemed authentic with other objections reserved.

P. Order #15

Stipulation and Order #15, dated October 5, 2021 (“Order #15”), further modified Orders
#1 and #8 to revise various briefing dates and also the date on which the Award was due.
Modifications of these due dates were again revised by further stipulation during the Hearing itself.
Pursuant to Order #1 at pages 8 and 9, the Award was originally to be due on or before September
1,2021. In various agreements over the course of the proceedings, this time was extended. Order
#15 contemplated that the Award would be due 30 days after the final brief was submitted, possibly

around November 22, 2021, Thereafter, a further agreement between the Parties, which was then

17
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confirmed on the record, extended the due date for the Award herein to November 29, 2021. V.7,
1483:15-1484:23.

Q. Further Agreements and Orders

In the course of the proceedings before the Arbitrator, the Parties entered into other
stipulated agreeiments covering various items and are subject to various court orders, all as shown
by the record. These included, but were not limited to, each of the following:

1. The Arbitrator notes that on March 30, 2021 the STIPULATION AND
ORDER TO (1) REFER MATTER TO VOLUNTARY SETTLEMENT CONFERENCE; AND
(2) STAY PROCEEDINGS PENDING ALTERNATIVE DISPUTE RESOLUTION was signed
by all Parties and by Judge Chang and that this effectively served to enforce the agreement of the

Parties to arbitrate. It provided inter alia that;
& % %
3. If the Parties are unable to fully resolve all of their claims at such
settlement conference, the Parties shall submit any and all claims
asserted in the Complaint and/or Crossclaim and any
affirmative defenses and/or counterclaims to binding
arbifration pursuant to section 12,22 of the Operating
Agreement

4. The Parties jointly request and the Court hereby orders that this
proceeding shall be stayed for all purposes except those noted
specifically below:

Thus, first, the Arbitrator finds that this is the law of this case and that the Award rendered
herein is provided pursuant to this law of the case., Second, the Award is provided independently
pursuant to the authority provided under the OA. Third, the Award is provided independently
pursuant to the separate agreement of the Parties to proceed pursuant to arbitration under DPR’s
rules.

2. The Parties were given options as to the form of the Award and the Parties
stipulated that the Arbitrator should issue a detailed and reasoned Award.

3. The Parties agreed that all sides had made some claims and raised some
defenses under contract theories and that all sides were seeking their respective attorneys’ fees
based on those claims and defenses. All Parties thereafter submitted claims for their respective
attorneys’ fees.

4, The Parties agreed that the damages sought by both NCI and MDG were

identical, except for their respective claims for attomeys ‘fees and costs. V.3, 644:22-645:25.
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This matter having proceeded in arbitration through pre-hearing proceedings, discovery
and evidentiary hearings, the Arbitrator will address the claims on the merits and related issues
raised in this matter below:

VII. THE DISPUTES*

The claims made herein were contained in (1) NCIU's May 4, 2021 Demand for Arbitration
(“NCI’s Arbitration Demand™); (2) MDG’s May 19, 2021 Counterclaim against NCI and its Cross
Claim against Mr. Kao (*MDG’s Counterclaim and Cross Claim™); (3) Mr. Kao’s May 19, 2021
Counterclaim against NCI (“Mr. Kao’s Counterclaim™); and (4) Mr. Kao’s May 19, 2021 Cross
Claim against MDG (“Mr. Kao’s Cross Claim”), and those documents control.

[n summary, NCI's Arbitration Demand (see NCI-383) asserted claims against Mr. Kao as
follows: (1) Count I, Breach of Fiduciary Duties; (2) Count [1, Breach of Operating Agreement;
(3) Count 11 [sic], Gross Mismanagement; (4) Count 1L, Fraud; (5) Count IV, Embezzlement; (6)
Count V, Conversion; (7) Count VI, Unjust Entichment; (8) Count VI [sic], Civil Conspiracy; (9)
Count VII, Indemnities; (10) Count VIII, Declaratory Judgment (Dissociation); and (I1) Count
IX, Accounting,

In summary, MDG’s Cross Claim (see NCI-387) asserted claims against Mr, Kao as
follows; (1) Count I, Breach of Fiduciaty Duty; (2) Count II, Gross Negligence; (3) Count III,
Declaratory Relief — Dissociation; (4) Count 1V, Declaratory Relief — NEWCO Agreements; (5)
Count V, Indemnification; (6) Count VI, Contribution; and (7) Count VII, Uyemura v. Wick
Claim.

NCI’s Count IX claim against MDG for an accounting and MDG’s counterclaims against
NCI, were both dismissed by stipulation without prejudice on September 20, 2021, prior to the
Hearing.

In summary, Mr, Kao's Counterclaim against NCI (see NCI-400) sought a declaratory
ruling that: (1) NCI does not have authority under the OA, or otherwise, to unilaterally expel and
disassociate Mr. Kao from the Company; (2) any purported action to that effect is null and void;

(3) Sections 6.2(e), 8.2 and 8.3 of the OA are unenforceable against Mr, Kao; and (4) MDG may

+ Portions of this Award are taken from various Party's post-hearing briefs where the Arbitrator
accepts the points that were provided in the relevant brief. In many instances, these excerpts from
the various Parties’ briefs have also been further edited by the Arbitrator so that the Arbitrator’s
findings are accurately reflected.
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The Claimant in this case, NCI, was formed by Mr. Loui on June 14, 2018 and NCI was
the sole owner of Navatek LLC. The Articles of Incorporation for NCI were attached as Appendix
C to NCI’s first post-closing briet (“NCIPCB1™).

NCI continued to own 100% of Navatek LLC until August 31, 2018, See NCI-199.
Around that time, Mr. Loui decided that he wanted to step away from the Company, He believed
that he had found a worthy successor in Mr. Kao, whom he hoped would keep the Company
prospering and would take care of its employees., V.4, §571:20-853:16. Thus, Mr. Loui started
negotiations with Mr. Kao for him to become that successor.

B. The Execution and Terms of the OA

Mr, Loui eventually made the decision to turn the Company over to Mr. Kao, giving him
a 99% interest in future profits and also control of 99% of the membership interest in the Company,
Mr. Kao was not required to, and did not, pay any cash for his 99% interest, because he was entitled
to a 99% share only as to all future profits and he would have to work to make such profits a reality.
Afier various agreed transfers of assets, Mr. Loui (through NCI) retained a capital account in the
Company valued at $2,500,000 on the Company’s books, along with NCI's own 1% interest in
future profits, See NCI-197 and NCI-199.

Although Mr, Kao put no money into the Company to obtain his interest, Michael
Schmicker (“Mr. Schmicker™), who was then an employee of the Company, and who is also the
brother-in-law of Mr. Loui, testified that Mr. Kao represented to Mr. Schmicker, as well as to other
employees at the Company, that Mr, Kao had put $1,000,000 of his own money into the company,
V.4, 896:22-25. Atsome point after Mr. Kac obtained his interest in Navatek LLC, the Company
changed its name to Martin Defense Group—referred to herein as MDG.

Mr. Rinesmith was the attorney who assisted Mr. Loui in this transaction. Mr. Rinesmith
testified that over the course of approximately six months, the OA for the Company was negotiated
at arms-length between NCI and Mr. Kao. V.6, 1297:12-22. Mr. Kao was advised by Mr,
Rinesmith and Mr, Loui that he could hire his own attorney, V7, 1368;3-16, and V.1, 53:22-24.

During the time that Mr. Kao was employed by the Company, Mr. Kao had falsely
represented orally, and in a written resume, that he held law degrees from both UCLA and NYU.
See NCI-210 at NCI000089 (indicating that Mr. Kao had an LLM from NYU School of Law and
a JD from UCLA School of Law), NCI-402 at 000020 (“Kao was never a student at the NYU
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School of Law.”), and NCI-001 at 000008 (after a “thorough secarch” for records of Mr. Kao's
attendance at UCLA School of Law, “no such records were found.”),

In the negotiations related to the OA, Mr. Kao told Mr. Loui that he was acting as his own
attorney. V.1, 54:1-55:3. Mr. Kao also conveyed that point to Mr, Rinesmith. V.6, 1341:16-
1342:17. Mr. Schmicker was also advised by Mr. Kao that Mr. Kao had a law degree, V.4, §96.12-
21. Mr. Ota, the internal accountant for the Company, also testified that he was advised by Mr.
Kao that Mr. Kao had a law degree, V.4. 815:9-17.

Mr. Kao did engage his friend and colleague, Clifford Chen (“Mr. Chen”), who did hold a
law degree, to represent Mr, Kao during the negotiation of the OA. V.6, 1296:1-10. During this
period of negotiation, two redline drafts containing edits to the OA were made. See NCI-597 and
NCI-598.

On March 1, 2019, NCI and Mr. Kao, as the sole members of the Company, executed the
OA which dealt with the ownership and management of the Company. See NCI-202. At that time,
NCI maintained all of the equity (over $2.5M) through its capital account in the Company while
Mr. Kao had none. Mr. Loui testified that the reason for this ownership structure was because NCI
was leaving over $2.5M in assets in the Company, while Mr. Kao was not putting any money into
the Company. V.4, 853:17-20. Pursuant to the terms of the OA, Mr. Kao thereafter held a 99%
voting interest in the Company, and Mr. Kao served as the sole manager of Company from March
1, 2019 (see NCI-202 at p. 65) until November 19, 2020.

At the time of the Hearing in this matter, Mr. Loui gave various testimony as to the value
of the entire Company. Atone point, Mr. Loui said it was “..,worth about a million™ and at another
that it was “...worth zero”. V.1, 221:1]-25. At another point, Mr. Loui indicated that, if the
Company were to be sold, he would “like to get” at least $ 8.6 million for the Company in order
to recoup his capital and expenses. V.4, 876:6-878:18. Throughout the Hearing, NCI's and
MDG’s counsel took the position that the value of the Company was not relevant and was not an
issue to be decided by the Arbitrator. See e.g., V.4, 720:18 — 746:4.

Mr. Loui was clearly very disappointed in the path the Company had taken under Mr. Kae’s
leadership. Mr. Loui testified that he was committed to continuing the Company to make up for
Mr. Kao’s poor leadership in the interests of its long-term cmployees. V.4, 8§72:4-873:24. M.
Loui noted that he had no plans to bankrupt the Company, that he planned to continue it, that there

was a pipeline of possible future work in the amount of $150,000.000 in proposals which were
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heing negotiated at the time of the Hearing, and that the Company had recently been awarded a
new $55,000,000 contract., V.1, 226:17- 227:7 and V.4, 874:18-23. Mr. Loui also confirmed that
the Company’s gross sales were approximately $32,000,000 for the current year. V.1, 228:4-10.
Mr. Brunk confirmed that Mr, Loui was being paid his severance at $450,000 per year at the time
of the Hearing (payments which were scheduled to end this year), that Mr. Brunk was receiving
$300,000 in annual salary, and that while serving as Manager, Mr. Kao has been paid his annual
compensation by way of distributions in the total amount of $480,000 annually. V.3, 647:17-
642:19.

The Arbitrator noted on the first day of the Hearing that the economic effect of a
dissociation of Mr. Kao would be that Mr. Kao's entire interest in the Company would pass to Mr.
Loui’s company, NCL, and the Parties were asked to explain the economic effect of the dissociation
remedy which had been requested in their respective briefs. V.1, 228:18-229:12.

IX. SUMMARY OF THE EVIDENCE AND RELATED AWARD FINDINGS AS TO
LIABILITY AND RELEVANT DEFENSES

Both MDG and NCI alleged that Mr. Kao wrongfully sought and obtained PPP Loans and
engaged in other misconduct which justifies the relief they have respectively requested. To the
extent liability is found to exist in this matter, MDG and NCI have agreed that the damages each
seeks are identical (except for their respective claims for attorneys’ fees and costs), that these
damages may thus not be duplicated in any Award, and that any damages recovered properly flow
only to the Company, rather than NCI. V.3, 644.:22-646.25.

A. AWARD FINDING #2 REGARDING DERIVATIVE CLAIMS AND
CLAIMS THAT ARE MOOT

The Arbitrator agrees with, and accepts, the agreement hetween MDG and NCI referenced
in the preceding paragraph and finds that any damages recovered (as opposed to any attorneys’
fees and costs) must flow only to MDG under the applicable law regarding derivative claims. The
claims of MDG and NCI will thus be discussed together as is appropriate when a derivative claim
is made on behalf of a Company.

For the same reason all claims by NCI against MDG and all claims by MDG against NC]I
are found to be moot at this point. Similarly, the Cross Claim by MDG against Mr. Kao for
indemnification (Count V) and for contribution (Count VI) as to any damages MDG must pay to

NCI are both also found to be moot at this point ,
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itself was false on its face because [Mr. Kao is] claiming employees that didn’t exist”); V.5,
[088:4-18 (CPB’s understanding of the CPB Summary was that it was for “2019 employees
because of the way this document was titled.”).

The Arbitrator finds that it was uncontroverted at the end of the Hearing that the Office
Expansion Pool employees and payroll amounts were simply not in existence in 2019, Cf, KAO-
6 at CPB-000001-111 (2019 ADP 9415s).

The Arbitrator finds that Mr. Kao’s misstatements were knowing and intentional because
he personally edited the CPB Summary, and he directed Mr. Lum Kee on how to “fudge” the
numbers. See NCI-130 and NCI-172. Mr. Kao confirmed his knowledge, before submitting the
CPB PPP Application, that the Office Expansion Pool employees were not actual employees on
April 3, 2020, when he stated: "maybe we should add another row for group health costs for the

‘pools,’ Just use the same ~% us the actual 941 guys.” See NCI-172 (emphasis supplied). Mr.

Lum Kee acknowledged as much to CPB in July, 2020, stating: “our ‘office expansion pool’
labor/fringe costs is based on the employees (salavied and hourly wage) fo a single cost proposal
for our new South Carolina office.” See KAO-6 at CPB-000144 (emphasis supplied). Thus, Mr.
Kao clearly and knowingly devised a scheme to defraud CPB by means of mistepresentations in a
writing (i.e., the CPB PPP Application) and then transmitted that to CPB to execute his fraudulent
scheme, in apparent violation of 18 U.S.C. §1343. This viclation occurred on the date the CPB
PPP Application was submitted--April 3, 2020.

In the KPCBI1, Mr. Kao essentially argued that CPB should have caught the false claims
that Mr. Kao made to achieve this fraud. Howevet, the Arbitrator finds that fraud, which is not
caught by bank personnel who are acting in good faith in a time of national crisis, is simply not a
legal defense to Mr. Kao’s own intentional misconduct in creating that fraud in the first place.
This is especially true in this context, where the PPP Loan program was rolled out quickly and
without training and was designed to be quickly funded, all to aid businesses so that their payrolls
were met.

Mr. Kao also argued that payroll amounts similar to the loan amount were in fact expended
by the Company over the next year, however, this period is well outside the PPP Loan forgiveness
period and so the Arbitrator finds that this is also no defense 1o Mr. Kao’s fraudulent conduct,

Mr. Kao also argued that he did not “hide™ that there was an “office expansion pool”,

However, the Arbitrator first finds the terms “Office Expansion Pool” to be deliberately ambiguous
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and that use of this language helped effectuate the fraud. Second, the Arbitrator also finds that Mr,
Kao clearly knew that any use of the PPP proceeds to fund expansion was improper, since the PPP*
Loans were designed to preserve the jobs of then existing employees at a time of national crisis.

Based on the record here, the Arbitrator also finds that Mr. Kao knew that the Company
was completely ineligible for any PPP Loans (rom the outset because, as a federal contractor, the
Company’s payroll was not threatened by COVID because its payroll was guaranteed to continue
to be funded under the Company’s existing federal contracts. Thus, Mr. Kao's effort to obtain
PPP Loans for this purpose was (raudulent from its inception and thus particularly egregious.

The Arbitrator also finds that Mr, Kao's signature was on all relevant loan applications and
other documents in evidence for each of the loans in question, that the authenticity of his signature
was not disputed at any point in these proceedings and was specifically confirmed by Mr, Brunk,
(V.3, 646: 4-21), and that these documents were all received in evidence, subject to the Arbitrator’s
discretion to determine their weight, and pursuant to the Parties’ stipulation as to their authenticity,
as noted previously.

In summary, the Arbitrator finds that Mr. Kao's certifications concerning the truthfulness
and accuracy of the information provided in the CPB PPP Application, and in all supporting
documents and forms, were clearly known by him to be false when they were made and were thus
fraudulent.

The KPCBI1 correctly notes that Mr. Kao’s conduct did the most direct economic damage
to his own interest in the Company--because he was the 99% owner of the Company. However,
the Arbitrator finds first, that this is not a valid legal defense to Mr. Kao’s conduct, and second,
that it omits any recognition by Mr. Kao that the Company is a separate legal entity and that his
reckless conduct in perpetuating this fraud imperiled the income and welfare of the many
employees of the Company, as well as the smaller interest of NCI. Of course, the employees were
the people whose work Mr. Kao had relied upon to build his own wealth within the Company.
Except for Mr. Lum Kee and Mr. Chen (who both aided Mr, Kao), the vast majority of these
employees would have had no knowledge of Mr. Kao’s actions and were in no position to moderate
or control those actions.

The Arbitrator finds that Mr, Kao’s conduct led to the departure of many key employees
and it also imperiled the ability of the Company to obtain further contracts and to survive. Mr.

Kao's conduct also subjected both Mr. Kao and the Company to a federal criminal investigation.
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For all the above reasons, the Arbitrator finds and awards (based solcly on the CPB lLoan
issues discussed in this section of the Award) as follows :

L Mr. Kao is liable to MDG under the following Counts of MDG’s Cross Claim
against Mr. Kao: (1) Count I, Breach of Fiduciary Duty; (2) Count I1, Gross Negligence; (3) Count
I, Declaratory Relief — Dissociation; and (4) Count VII, Uyemura v. Wick Claim.,

2 MDG's Counts V, for Indemnification and Count VI for Contribution are both moot
for the reasons previously stated.

E MDG’s Cross Claim for Count 1V, Declaratory Relief — NEWCO Agreements will
be discussed in a later section of the Award.

4. Mr. Kao is liable to NCI under the following Counts of NCI's Claim: (1) Count I,
Breach of Fiduciary Duties; (2) Count II, Breach of Operating Agreement; (3) Count I [sic], Gross
Mismanagement; (4) Count 111, Fraud; (5) Count VI, Civil Conspiracy; (7) Count VII, Indemnities;
(8) Count VIII, Declaratory Judgment (Dissociation).

i NCI’s claims at Count IV, Embezzlement, Count V, Conversion and Count VI,
Unjust Enrichment will be discussed in a later section of the Award.

b. NCI's claim at Count [X for an Accounting is moot for the reasons previously
stated.

7. Mr. Kao’s Cross Claim against MDG asserted statutory indemnity as to these
claims and that claim is hereby denied. The Arbitrator finds specifically that Mr. Kao’s conduct
fell well outside the business judgment rule and also well outside the standard of his duty as a
prudent manager of the Company and also well outside any other express, or implied, term in the
OA, or any applicable statute, or other law, which might otherwise provide for indemnity of Mr,
Kao.

8. As to the claim by Mr. Kao that he should have been provided Directors and
Officers insurance, or other similar insurance coverage, by the Company for the claims made
against Mr. Kao in this matter, and/or that the Company should have filed a claim against Pacific
Marine (a non-party affiliate) for having failed to provide that coverage to Mr. Kao (V.7, 1402),
the Arbitrator finds that it was Mr. Kao’s own responsibility, as the Manager of the Company, to

determine what insurance was necessary, what risks that insurance would cover and to then obtain

that insurance if Mr. Kao felt it was needed. Based on the record at the Hearing, the Arbitrator

was made aware that Mr. Kao tendered the claims against him here to the carrier who did provide
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coverage to the Company and that this carrier declined coverage. V.7, 1387:8-1388:2 and KAO-
23 (the denial letter from the carrier). This denial is not surprising to the Arbitrator given Mr.,
Kao’s conduct. The Arbitrator further finds that Mr. Kao has not met his burden to show that any
carrier could have been found, at the relevant time and for a reasonable cost, who would have
provided coverage for the egregious conduct of Mr. Kao, which is the subject of the claims
involved here.

0. As to Mr. Kao’s Cross Claims 2 through 5 related to the alleged $300,000
overpayment of loans, those will be discussed in a later section of the Award.

10. As to Mr. Kao’s Cross Claim 6, for an accounting of Mr. Kao’s capital account;
and Claim 7, for a declaratory ruling that mirrors Mr. Kao’s one count claim against NCI, the
Arbitrator makes the same findings for MDG which are made below in the discussion of the same
counterclaims against NCI.

11, Mr. Kao’s Counterclaim against NCI sought the following declaratory rulings.

Each is determined based solely as to the CPB Loan issues discussed in this section of the Award.

a. The Arbitrator finds that as to Counterclaim (1) NCI does not have authority

under the OA, or otherwise, to unilaterally expel and disassociate Mr. Kao from the Company.
Instead, that requires judicial action, or in this case, action by the Arbitrator because of the Parties’
agreements to submit the matter to arbitration.

b. The Arbitrator finds as to Counterclaim (2) that any purported previous
unilateral action to dissociate Mr. Kao is therefore nulf and void.

g\ The Arbitrator denies Mr, Kao’s Counterclaim (3) that Sections 6.2(e), 8.2
and 8.3 of the OA are generally unenforceable against Mr. Kao, however, in a later section of this
Award, the Arbitrator will discuss and rule upon how the OA is to be construed in light of the
Parties” conduct and the terms of the Voting Trust Agreement (“VTA”).

d. The Arbitrator grants Mr, Kao’s Counterclaim (4) that MDG may not take
any adverse action against Mr. Kao resulting from NCI's allegedly wrongful attempts to
disassociate him from the Company. However, the Arbitrator notes that this issue appears to be
moot because it is found below that dissociation shall be effective on the date of issuance of this
Award.

2. Astothe requests by MDG and by NCI for the relief of dissociation of Mr. Kao
from the Company, the Arbitrator finds that Mr. Kao is dissociated from the Company effective
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conducted as if the parties were strangers, so that no conflict of interest arises. Arm’s-Length
Transaction, BLACK’S LAW DICTIONARY (1 1th ed. 2019).

During the Hearing, the Arbitrator specifically inquired of the Parties as to whether Mr,
Kao’s use of the Company’s funds to pay for certain personal expenses and/or for improper
distributions were no longer items of damage because they had already been reclassified by the
Company to reduce his capital account balance. V.4, 778:8-780:8 and V.4, 756:9-15 (observing
that net income increases capital account balances, while distributions decrease capital account
balances). The Parties were each asked to, and then chose to, submit supplemental bricfs to the
Arbitrator in an effort to clarify that issue. The specific damages claimed and allowed will be
addressed further below.

The Arbitrator notes that MDG did appear to concede in MDGPCBI that some expenses
and/or distributions originally claimed as damages may have already been accounted for by
reducing Mr. Kao's capital account balance, as reflected on the most recent K-1 issued to him,
MDG also appears to concede that the Arbitrator must determine the amount of damages and also
which capital account calculation applies in this case in order to resolve these issues:

Though some expenses and/or disiributions may already have the effect
of reducing Kao's capital account balance, as reflected on a particulor K-
I,...” MDG highlights what occurred because: (1) they are illustrative of
Kao’s repeated acts of self-dealing and therefore support the Company’s
claims for breaches of fiduciary duties, dissociation, and punitive damages;
(2) a matching 1% distribution was not made to NCI, which is a breach of
§§ 4.1 and 8.1(e) of the Operating Agreement; and (3) the effect these items
have on Kao’s capital account, if such a valuation is required, would
depend on the date of Kao’s capital account valuation (e.g., if Kao’s
capital account was valued using the 2019 K-1, expenses and distributions
that occurred in 2020 and 2021 had nof had the effect of reducing Kao’s
capital account because they occurred after the date of the 2019 K-1),
Once a determination is made concerning the amount of damages owed by
Kao and when he was dissociated (which may be relevant to capital account
valuation}, damages that already reduced Kao’s capifal account can be
identified and excluded from a damages award.”

See MDGPCBI at p. 18 (emphasis supplicd).
This portion of the Award therefore tracks those transactions, but without addressing
whether or not they are still outstanding as recoverable damages because they have already been

offset against Mr. Kao's capital account.
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Company must either pay the $2,000,000, or defend against a claim for it, then the Company is
frec to make a claim for all resulting damages against Mr, Kao in an appropriate future proceeding.

7. Improper Efforts By Mr, Kao to Create the MDG NEWCO
Agreements

On or about September 29, 2020, Mr. Kao executed a series of agreements related to MDG
NEWCO, LLC (*MDG NEWCO") on behalf of himself and the Company. See NCI-530, NCI-
531, NCI-532 and NCI-533. Section 5.4 of the OA limits the authority of the Management
Committee--i.e,, Mr, Kao--from taking an action without the unanimous written consent of all
Members: (i) in contravention of the OA; (ii) to authorize or ratify any acts or transactions which
would violate the duty of loyalty owed to the Company; (iii) to engage in any transaction between
Mr. Kao and an affiliate which may not be at arm’s length; and/or (iv) to compromise an obligation
of a Member to make a contribution ot return money or other property paid or distributed in
violation of the OA. See NCI-202 at NCI000043 (§ 5.4(c)-(d), (f)-(g))

HRS § 428-404 likewise requires the consent of all members to authorize any act or
transaction that would violate the duty of loyalty and/or to “sell[], leas[e], exchang[e], or otherwise
dispos[e] of all, or substantially all, of the company’s property with or without goodwill.” See
HRS § 428-404(c)(2), (12).

No consent from My, Loui was obtained for the MDG NEWCO agreements that were
contemplated and the planning for them and drafting of the agreements were intentionally done by
Mr, Kao in secret from him.

On the final day of the Hearing, Mr. Kao’s counsel represented that “NEWCO was formed
but the transaction never went through. So the assets are still with MDG. They are not with
NEWCQO. . .. it was never a deal that was consummated.” V.7, 1458:5-14. In response, the
Arbitrator stated, “I’m going to regard that as a stipulation that that count, that Mr, Kao is not
claiming the benefit of the NEWCO ftransactions[,]” to which Mr. Kao’s counsel confirmed
“No[,]” that Mr. Kao was not claiming the benefit. V.7, 1458:15-18.

The Arbitrator finds that Mr. Kao’s attempt to assign all, or substantially all, of the
Company’s property to MDG NEWCO, was an additional breach of his fiduciary duty of loyalty.
See, e.g., Patin v. Ferguson, 115 So, 3d 1204, 1210 (La. Ct. App. 2013) (finding a breach of
fiduciary duty where member transferred all or substantially all of the company’s property). The

Arbitrator also finds that these efforts to secretly transfer the company to Mr. Kao constitute
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Defendant Kao's pre-arbitration brief requests, for the first time,
that any damages awarded against him be simply offset against his capital ‘
account. This belated request, which was never made anywhere within i
his Crossclaim or Counterclaim, must be rejected, ’

First, as explained thoroughly above, the purchase of Defendant
Kao’s distributional interest has not occurred and, pursuant to HRS §428-
603(a)(2)(B) and 701(a)(2), and Section 8.2(d) of the Operating Agreement,
will not oceur until December 31, 2117 unless the Company elects at some
point to redeem his distributional interest before then. This right is not only
contractual, it’s statutory.

Therefore, since the purchase of Defendant Kao’s distributional
interest has not yet been triggered and may not be triggered for another |
96 vears, there is no basis whatsoever for the Arbitrator to honor his '

request fo simply “offset” any damages awarded against him against
his_capital account. Doing so would run afoul of both Hawaii’s LLC
Statute and the Operating Agreement, as it would require that the
Arbitrator first order the Company’s premature purchase of his
distributional interest upon his dissociation in clear violation of HRS
§428-603(a)(2)(B) and Section 8.2(d) of the Operating Agreement.

Second, the Company is entitled to damages, costs, and liabilities
incurred as a result of Defendant Kao’s breach under Section 8.2(c) of the
Operating Agreement. Nowhere in Section 8.2, or anywhere else in the
Operating Agreement or Hawaii’s LLC Statute for a specified term
LLC, as here, does it allow a breaching/dissociated member to simply
offset the damages award against his capital account.

The only valid way the Arbitrator could order the purchase of
Defendant Kao's distributional interest in his ruling is if the Arbitrator
somehow finds that the Company already elected to invoke Section 8.3.
However, both the Company and Defendant Kao have maintained that this
has not occurred (Defendant Kao arguing that Section 8.3 is unenforceable
altogether, and the Company stating that the election has not been imade). If
the election is somehow inferred based on NCI's May 1, 2021 action
letter, then, as stated above, the last filed partnership return as of that
date was indisputably Defendant Kao’s 2019 K-1, in which case any
damages must be offset against his $1,604,097.00 capital account stated
in his 2019 return. 11See Exhibit 201.

See NCIPCBI at p 38-39 (emphasis supplied).
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MDG’s original position on the issue was more nuanced and seemed to concede that certain
items of claimed damages have already been setoff against Mr. Kao’s capital account. MDG

stated:

Though some expenses and/or distributions may already have the effect
of reducing Kao’s capital account balance, as reflected on a particular
K-1, the Company nevertheless highlights what occurred because: (1) they
are illustrative of Kao's repeated acts of self-dealing and therefore support
the Company’s claims for breaches of fiduciary duties, dissociation, and
punitive damages; (2) a matching 1% distribution was not made to NCI,
which is a breach of §§ 4.1 and 8.1(e) of the Operating Agreement; and (3)
the effect these items have on Kao’s capital account, if such a valuation
is required, would depend on the dafe of Kao’s capital account ‘
valuation (e.g., if Kao’s capital account was valued using the 2019 K-1,

expenses and distributions that occurred in 2020 and 2021 had not had

the effect of reducing Kao’s eapital account because they occurred affer

the date of the 2019 K-1). Once a determination is made concerning the

amount of damages owed by Kao and when he was dissociated (which
may be relevant to capital account valuation), damages that already

reduced Kao’s capital account can be identified and excluded from a
damages award,

The below self-dealing transactions are extensively detailed in MDG-225
and MDG- 2254 and contain more than 1,250 pin citations to the record. '
MDG-225’s pin citations thoroughly detail the supporting records and
substantiation for the transactions contained therein, including receipts, !
invoices, checks, account statements, and general ledger entries. :
Additionally, to the extent particular transactions contained in MDG-
225 have been incurred but not yet paid (e.g., NCI-535, NCI-537, NCI-
538) the transaction is still a liability that the Company must pay. 1

See MDGPCB] at pp.18-19 (emphasis supplied).
2. Subsequent Filings
Because of the importance of the setoff issue, the Parties were advised during the Hearing |

lo brief it fully. This request followed the testimony of Mr, Ota, during the fourth day of the

Hearing. Mr. Ota is a CPA and also holds a UH law degree. He is the current in-house CPA for
MDG. He had discussed MDG-225, which provides a very detailed and cross-referenced list of
the amounts in question. The Arbitrator’s request was as follows:

BY THE ARBITRATOR: Q. Okay. So a few follow-up. Mr. Ota, I'm
looking at MDG-225 which is this long thing. Do you have that in {ront of
you

A. Now [ do, yes.
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THE ARBITRATOR: There are categories of I’ll call them amounts here.
And the amount for the $2,000,000 and these other amounts I'm just going,
to kind of note this for all counsel. I'm confused at this point about in
the broad categories which amounts are still being claimed as damages.
Just as an exemplar there was recent testimony in your examination,
Mr. Ota, of some amounts that came back from the law firms where
the retainers had been charged. Now, kind of coming into today I was
under the impression that perhaps those amounts were claimed as
damages. There’s some testimony now that they’ve been returned. |
think that 225 is a useful grid for me. I’ve got a lot of notes on it already,
about the claims. ’m totally open still about what’s out there. But I would
like counsel to use this exhibit in their briefs to tell me a couple of simple
things. What’s claimed and what’s been returned if anything. And

what’s deducted from the capital account already that may be reflected
in_this exhibit. And what has not been.

V.4, 812:23-814:25 (emphasis supplied).

Mr. Kao set out his view of the setoff issue in considerable detail in KPCB1 and claimed
that all, or most, of the damage amounts had already been setoff against his capital account.
Despite the Arbitrator’s request made above, MDG and NCI's first post-closing briefs failed to
provide clarity on what exact amounts, if any, had already been setoff against Mr. Kao’s capital
account,

So, by way of the Arbitrator’s email to the Parties dated October 30, 2021, the Arbitrator
invited the Parties to provide more clarity on this issue, if they wished, as follows:

All,
I [sic] reviewing the briefs on the merits 1 have noted the very wide
disagreement between the parties as to whether the claimed amounts owed
are still owed. In the Kau [sic] brief at p 29- 41 Mr. Kau [sic] argues that
the amounts noted have already been deducted from his most recent capital
account. In MDG and NCI’s briefs these amounts are obviously still being
claimed.

In order to allow the parties to clarify why their positions on this point are
the subject of this significant disagreement I will accept further short briefs
solely on this issue. These briefs should address the reasons for the
parties’ differing views on only this point—i.e. whether the damages
being claimed have already been satisfied by adjustments to Mr. Kao’s
capital account or some other form of repayment to MDG. 1 remind
the parties that the evidentiary portion of this matter is now closed, thus
your briefs are strictly limited to arguments about and citations to the
material that is already in the existing record.

n
N
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The patties are free to provide this further material, or not, as they wish. If
one or more parties elect to file nothing further then I will resolve any
questions based on the materials already on file in this matter. If all or
some of you wish to submit such briefs then they are due to me by email
no later than 4 pm on Friday November 5th and are limited to 10 pages per
party plus any exhibits that are already in the record.

Submission of such briefs will not enlarge the current deadline of 11/29 for
issuance of the award in this matter.

Thanks to all of you for your kind assistance,
Aloha,
Jerry
See the Arbitrator’s October 30, 2021 email to Counsel (emphasis supplied).

In response, the Parties all then submitted additional briefs on November 5, 2021, (These
will be referred to as *MDGPCB2", “NCIPCB2” and “KPCB2" respectively). The MDG and NCI
briefs asserted that all claimed damages were still due and both disputed the notion that any
amounts due had already been deducted from Mr. Kao’s capital account. However neither
provided details of the transactions raised by Mr. Kao which purported to show the setoffs. Mr.
Kao's brief argued that various entries he attached showed transactions where setoffs had already
been taken against his capital account.

On the same day these supplemental briefs were received, MDG’s counsel submitted a
letter dated November 3, 2021 from its accounting firm, Acuity LLP (“Accuity Letter”). Mr.
Kiuchi objected to the Acuity Letter being considered in an email on November 9, 2021. On
November 9, 2021, the Arbitrator responded to all parties that neither the Acuity letter nor M.
Kiuchi’s response to it, were evidence and neither would be considered by the Arbitrator because
briefing and evidence in the matter had been closed,

The Arbitrator does find that the 2020 K-1 filed with the IRS and provided to Mr. Kao was
created based on the best available information at the time it was filed based on the testimony to
that effect from Mr. Ota during the Hearing.

3. Applicable Law Regarding the Arbitrator’s Discretion as to Setoff

In light of the Parties’ diverse positions, the Arbitrator will first address whether setoff is

an issue upon which the Arbitrator has authority to rule.

The arbilration agreement in this case contained in the OA provides, in relevant part, that;
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12,22 Mediation and Arbitration. The parties, at the option of any party,
to try in good faith to settle any difference arising out of or relating to the
terms or conditions or subject matter of this agreement by mediation and
that, if agreement cannot be reached by mediation, to submit the
difference to binding arbitration. Any arbitration shall be conducted in
accordance with the rules for Arbitration of Disputes of the Dispute
Prevention and Resolution, Inc. (“DPR™) or its successor, The award of the
arbitrator shall be final and binding, judgment upon the award may be
entered in any court having jurisdiction thereof. This procedure shall be
the exclusive means of settling any disputes that may arise under this
agreement. All fees and expenses of the arbitrator and all other expenses of
the arbitration, except for the fees and expenses of each party’s attorneys
and witnesses, shall be shared equally by the parties thereto.

The arbitration shall be conducted in such 2 manner that the decision will
be rendered no more than 120 days after the submission of the dispute to
DPR.

12.23 Waiver. Any term or provision of this agreement may be waived by
the time for performance may be extended by the party or parties entitled to
the benefit thereof.

See NCI-202 at paragraphs 12.22 and 12.23, emphasis supplied in part,

Here the grant of authority to the Arbitrator under the OA is clearly unlimited, covering
“any difference arising out of or relating to the terms or conditions or subject matter of this
agreement”.

Further, the OA provides no express restriction against setoff, or any other equitable or
legal remedy, though it clearly does include express limitations on the time allowed for the
proceeding. Had such limitation on setoff been agreeable to the parties it could have been included
as well.

DPR’s Rules also provide broad authority to the Arbitrator as follows:

Unless the parties' agreement provides otherwise, the Arbitrator(s) must
determine all issues submitted to arbitration by the parties and may grant

any and all remedies that the Arbitrator(s) determine to be just and
appropriate under the law.

Rule 30 of the Arbitration Rules, Procedures & Protocols of Dispute Prevention &
Resolution, Inc. (“DPR Rule 30™) (emphasis supplied),

This grant of broad authority under DPR Rule 30 is completely consistent with Hawai'i’s

version of the Unifornm Arbitration Act, which provides, in relevant part, that:




MUR769000226

[A]n arbitrator may order such vemedies us the arbitrator considers just

and appropriate under the circumstances of the arbitration proceeding.

The fact that such a remedy could not or would not be granted by the court

is not a ground for refusing to confirm an award under section 658A-22 or

for vacating an award under section 658A-23.
HRS § 658A-21(c) (emphasis supplied).

Moreover, beyond the language of the applicable agreement, the applicable rule, and the

applicable arbitration statute, the Supreme Court of Hawai'i has recently re-stated that:

....because of the legislative policy to encourage arbitration and thereby
discourage litigation, arbitraters have broad discretion in resolving the
dispute. Upon submission of an issue, the arbitrator has authority to
determine the entire question, including the legal construction of terms of
a contract or lease, as well as the disputed facts,

Matter of Hawai'i State Tchrs. Ass'n, 140 Haw. 381, 391, 400 P.3d 582, 592 (2017) (quoting
Schmidt v. Pac. Benefit Servs., Inc., 113 Hawai‘i 161, 165-66, 150 P.3d 810, 814-15 (2006)).
(emphasis supplied),

Finally, other courts have come to similar results--including in cases closely analogous to
this one involving LLC agreements. Arbitrators acting under an agreement conferring broad
discretion to craft an appropriate remedy have repeatedly been found not to exceed their powers
when they construe the terms of a contract, or other agreements, to achieve an equitable result.
See, e.g., The Spaulding LLC v. Miller, 250 Ariz, 383, 480 P.3d 651, 655 (Ariz. Ct. App. 2020)
(Arbitrator did not exceed his powers under arbitration clause in limited liability company's
operating agreement when he awarded member 8.6% interest in real property previously owned
by LLC, rather than 8.6% interest in LLC itself, after ruling in favor of member on claims relating
to managing member's transfer of property to his own companies without member's knowledge:
membet's pre-arbitration statement asserted that damages in case were the value of member's share
in the property, LLC had no value at the time of arbitration because its only asset had been the
property that managing member had transferred to his own companies, and arbitrator was
authorized under arbitration group's rules to grant any relief deemed just and equitable within

scope of parties' agreement).’

3 See also. Cohen v. TNP 2008 Participating Notes Prograni, LLC, 243 Cal. Rpir. 3d 340, 368 (Cal.App.5" 2019)
(Arbitrator acted within his powers under arbitration agreement, which stated that rules and procedures of arbitration
association would apply in any arbitration, by determining that unclean hands doctrine precluded law firm retirement
plan from recovering damages against real estate investinent company and its parent company for breach of
promissory notes; terms of arbitration agreement did not limit arbitrator's power to fashion equitable remedy,
arbitration association rule provided that arbitrator could grant any remedy he deemed just and equitable); Gueyffier
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4. Setoff Is Appropriate Here
After considering the Parties’ respective positions in light of the rules, statute and case law
cited above, and based on the entire record in this matter, the Arbitrator makes the following
findings on the above issues related to setoff:

l. Pursuant to the express agreement of the Parties and the rules and law cited
abave, the Arbitrator clearly has the authority to apply the doctrine of setoff in this matter,

2 Contrary to the position stated in NCIPCBI, setoff was specifically plead
by Mr. Kao as an affirmative defense in his Answer to the claim of NClI filed herein at page 4, §17,
and in the same paragraph in his cross claim against MDG. The issue was also raised and very
thoroughly litigated during the Hearing and was fully briefed by the Parties (twice) following the
Hearing.

3, The OA here makes no mention of setoft and certainly contains no term
barring its application. The same is true of the LLC statute. The Arbitrator thus finds that setoff
is not barred in these circumstances either under the OA, or by the LLC statute. The Arbitrator
also notes the testimony by Mr. Rinesmith that the long term buyout terms for the Units on
dissociation were not discussed during the negotiations for the OA, V.6, [1337.

4. The Arbitrator finds that the cases cited by NCI and MDG do not involve
facts similar enough to those at issue here to change the reasoning for this finding—i.e. the cases
cited do not involve a claim for dissociation of a member of an LLC against whom the company

has current substantial monetary claims which may be wholly, or partially, setoff against that

v. A Swinmiers, Lid,, 184 P.3d 739, 744 (Cal. 2008) (Arbitrator did not exceed his powers by interpreting retail
franchise contract to allow for equitable excusal of the notice-and-cure condition, even though contract included
explicit no-medification clause limiting arbifral powers to “modify or change™ the parties’ agreement, where contract
did not unambigueusly prohibit arbitrator [roin excusing performance of a contractual condition where arbitrator
concluded performance would have been an idle act); Barclays Cap, Inc. v, Urguidi, 786 F, App'x 970, 972 (11th Cir,
2019) (Arbitration award did not exceed authority of arbitration panel, in granting former employees' request for
declaration that any amount due to employer under promissory notes was subject to equitable setoff so they owed
nothing under notes, which provided that employees' continued employment was material condition of loans and that,
if their employment ended for any reason, unpaid principal and interest would become immediately due and payable;
although panel provided no written reasons for award, panel acknowledged notes and concluded that employees were
not liable to pay, given circumstances, from which reasonable inference could be made that panel agreed with
employees' position that employer's unilateral change to material conditions of their employment rendered notes
unenforceable); Neighbors Const. Co. v. Woodland Park at Soldier Creek, LLC, 48 Kan. App. 2d 33, 46, 284 P.3d
1057, 1068 (2012) (rejecting appellant’s argument that arbitrator exceeded his powers by deleting terms in the
contract, rewriting the contract fo delete a liquidated damages provision, rewriting lien release provisions under the
contract, and rewriting the contract to “change its very essence™).
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¥ The Arbitrator also finds that, in the portion of MDGPCBI at pp,18-19,
which was quoted above, MDG contemplates possibly making further adjustments to Mr. Kao's
capital account following issuance of the Award in this matter. It is clear from the testimony of
Mr. Ota, and the Arbitrator hereby finds, that the 2020 K-~1 provided to Mr, Kao was based on the
best available information at the time. The Arbitrator also hereby finds that this degree of certainty
meets the preponderance of the evidence standard applicable to this issue in this matter and that il
is sufficient for purposes of this Arbitration for at least the following three reasons:

a. IFirst, the Arbitrator is required to make a final and binding decision
based on the evidence now before him--not some unspecified possible future adjustment of the
relevant accounts--especially where the Parties note that the Arbitrator’s decision is needed in
order to properly adjust those accounts as to the matters at issue in this case.

b. Second, an expedited decision based on the current record is
required in order to comply with the shortened time frame mandated and agreed to by the Parties
under section 12.22 of the OA.

c. Third, a stay of these proceedings was denied at the request of NCI
and MDG so that they could obtain timely relief regarding dissociation. This balancing of needs
precludes deciding some issues now while delaying decisions on others that are inextricably
intertwined with the issues that NCI and MDG wish to have decided now.

8. The Arbitrator next finds that, in all the time since the date of the VTA,
MDG’s new management, headed by Mr. Brunk, has been responsible for, and has controlled, the
accounting treatment and tax preparations for the Company. Thus, the Arbitrator expects that
MDG has treated its accounts properly since that time. Accordingly, the Arbitrator gives much
greater weight to the accuracy of the current accounts than those maintained under Mr, Kao’s
leadership.

9. The Arbitrator next notes that in the portion of their brief quoted above,
even NCI discusses the concept of offset--provided that the offset is against Mr, Kao’s earlier and
much lower 2019 capital account balance. Obviously, if the concept is acceptable then, it should
be applied to whatever K-1 is found to apply under the evidence. NCI also discusses the concept
of offset being employed by the Treasury in the following passage. Certainly, if offset would be
appropriate in this instance to favor MDG, then it ought to be appropriate here as well.

At this time it is uncertain whether the DOJ will transfer the $2 million to
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the Treasury for purposes of applying against the amounts owed by the
Company to the Treasury (who has taken over collection for the
CPB/Radius PPP loans). Arbitration Transcript, Volume 3 (Testimony of
D. Brunk) at 570:6-22. The DOJ could elect to keep the money to satisfy
penalties awarded against Defendant Kao in the criminal case, or it could
instead elect to transfer the $2 million to the Treasury, which may offset
amounts owed to the Treasury on the PPP loans. See id at 507:7-17,
570:6-22.

See NCIPCB! at p. 36 (emphasis supplied).

10.  The Arbitrator also cannot divorce this question from the overall landscape

of the case. If any amount awarded as damages herein were not offset against Mr. Kao’s capital
account to the extent appropriate, then the Award and a later judgment would issue against him
for the tull amount of the Award--yet Mr. Kao would not have access, for an indeterminate time,
to funds due him from the Company which might substantially reduce that obligation.

Indeed, if one accepts the suggestion by NCI in the portion of their brief quoted above then
Mr. Kao could be denied access to those funds at NCI’s sole discretion for the next 96 years--
during which time he (or his estate) would have the status of an unauthorized assignee of his 99%
interest, i.e., he or his estate would still technically own the interest, because it would not yet have
been paid for, though they could not vote that interest.

Simultaneously with taking the above position, both NCI and MDG have expressed their
fervent wish that Mr, Kao be completely dissociated from the Company as soon as possible,
explaining that this reliefis necessary for the good of the Company in terms of its ability to contract
with the government free of the taint of any relationship with Mr. Kao and in order to retain valued
employees. This passage from the NCIPCBI1 brief is illustrative of that sentiment:

As explained in detail in NCI's Pre-Arbitration Brief (Appendix A) and in
Steven Shaw’s expert report (Exhibit 390), MDG's ability to remain
eligible to compete for new federal contracts is in serious jeopardy due
to Defendant Kao’s ongoing disputed ownership of MDG while being
the subject of civil and criminal fraud claims, the Indictment filed
against him, and the FBI’s criminal probe for illegal campaign
contributions, among other wrongdoing. See also Arbitration Transcript,
Volume 2 (Testimony of Steven Shaw) at 288-22-291:1.

See NCIPCB1 at p. 21 (emphasis supplied).

The Arbitrator finds that this position constitutes an irreconcilable contrast with the request

by NCI and MDG that Mr. Kao be dissociated, but remain unpaid, for his LLC interests, which he

would still technically own, though in a highly circumscribed manner, for the foreseeable future.
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For all of the reasons evident in the record, including those noted above, the Arbitrator
finds that a setoff of the damages awarded herein against the present value of Mr. Kao's capital
account is appropriate and will be allowed here. The Arbitrator further finds that failing to do so
would lead to a cumbersome, impractical, inequitable and unjust result.

To the extent that opposing arguments have been made that have not been specifically

addressed above, those are hereby denied.

B, AWARD FINDING #11 REGARDING WHETHER THE 2019 OR 2020 K-1
APPLIES TO ANY SETOFF

1. The Parties’ Positions
a. NCI’s And MDG’s Positions
The OA references the value at which Mr, Kao’s interest would be purchased as the
amount shown for his capital account on the most recent K-1 prior to his dissociation. See NCI-
202 at  8.3. NCI and MDG argue that Mr. Kao’s dissociation occurred automatically at the time
he committed the wrongful events discussed pteviously and that this in turn dictates that the 2019
K-1 is the operative document.

To support this timing, NCI and MDG argue that Mr. Kao received notice of the
dissociation by being served with the civil complaint filed against him herein. Counsel for NCI
acknowledged during the Hearing that no other form of notice, for example by a demand letter,
had been provided. V.6, 1327-1328.

These arguments are summarized in the NCIPCB1 as follows:

Sections 8.1 and 8.2 of the Operating Agreement provide for the
removal of any member who breaches a material covenant
contained in the Operating Agreement:

Covenant Not to Breach. Each Member hereby covenants and agrees that
the Members have entered into this Agreement based on their mutual
expectation that all Members will continue as Members and carry out the
duties and obligations undertaken by them hereunder and that, except with
the consent of the Members, cach Member hereby covenants and agrees as
follows:

(e) Not to commit a breach of any material covenant contained in
this Agreement or default on any material obligation provided for in this
Agreement if such breach or default continues for thirty (30) days after
the date such Member has been given notice of such breach or default
by the Management Committce or any other Member,
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Therefore, the December 9, 2020 effective dissociation date is
appropriate given that Defendant Kao was given notice of his breaches
of the Operating Agreement through the filing of the Civil Complaint
on November 9, 2020. Exhibit 394. The Civil Complaint contains
numerous allegations putting Defendant Kao on notice of his breaches and
requesting his dissociation. Exhibit 394, at 8-13, 20-21. And Defendant
Kao failed to cure his breach within thirty days pursuant to Section 8.1(e),
resulting in his automatic dissociation on December 9, 2020 under Section
8.2(a).

See NCIPCBI at p. 28 (emphasis supplied).
b. Mr. Kao’s Position
By contrast, Mr. Kao argues in his briel that dissociation can only occur as of the date of
this Award and that this dictates that the 2020 K-1 would apply to value Mr, Kao’s capital account,
(In some places cited below from KPCBI, the Arbitrator has edited these portions for brevity
where indicated by asterisks).

1. The date of dissociation can be no earlier than the dafe of the
award.

MDG and NCI claim that violation of Section 5.5 of the Operating
Agreement is a member breach under Section 8.1 of the Operating
Agreement. NCI has claimed that its Complaint filed on November 9, 2020,
was the “written notice” required under Section 8.1(e) of the Operating
Agreement. They claim that December 9, 2020—the 30" day after the
“written notice™—is the date of the breach became effective.

NCI claims that dissociation occurred on that same date.

* ¥ ok
2, NCI is incorrect about the dissociation date

However, this “immediate dissociation” was waived by NCL
Section 12.23 of the Operating Agreement provides: “Any term or provision
of this Agreement may be waived, or the time for its performance may be
extended, by the party or parties entitled to the benefit thereof.”

NCI's Complaint sought judicial dissociation, not a determination
that Mr, Kao had been automatically dissociated pursuant to “written
notice™:

102. A dispute exists between Plaintiff and Defendant Kao with
regard to NCI’s and Company’s right to have Defendant Kao immediately
enjoined from serving as manager, and ultimately replaced as a managet
and member of Company based on the terms of Company’s Operating
Agreement and Hawaii’s LLC Statute.
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See Exhibit NCI-394 at § 102, NCI filed its TRO motion the same
day as the Complaint. (Exhibit NCI-417). [t sought the following relief,
consistent with an action for judicial dissociation:

Defendant Kao be disassociated as the controlling voting-member
of the Company pursuant to HRS Section 428-601(5), due to his
conduct in using the Company to commit criminal bank fraud and
money laundering, and breaching his fiduciary obligations to the
Company and NCI, all in violation of the Operating Agreement and
Hawaii statute . . . .

Exhibit NCI-417. Section HRS 428-601(5), which is the statutory authority
referenced by NCI, provides the procedure for judicial dissociation:

“A member is dissociated from a limited liability company upon the
oceurrence of any of the following events:

(5) On application by the company or another member, the
member’s expulsion by judicial determination because the member:

(A) Engaged in wrongful conduct that adversely and materially

affected the company’s business; ...

(See Haw, Rev. Stat, Ann. § 428-601(5) (emphasis added). NCI was clearly

seeking judicial dissociation. Judicial dissociation is effective “upon the
occurrence” of the judicial determination of dissociation.

NCI is also estopped from arguing that dissociation occurred
“automatically.,” NCI agreed not to seek an immediate decision on
dissociation. On November 20, 2020, before any determination was made,
the parties entered into a First Stipulation and Order regarding the TRO.
See Exhibit NCI-371. The First Stipulation and Order was essentially a
standstill agreement for 100 days, ending on February 28, 2021. See Exhibit
NCI-371 at pdf 2. The stipulation provided in part as follows:

During the pendency of this Agreement, and except in the event of a
mutually agreed upon 100% vote of their membership interests in the
Company, NCI and Kao agree not to: a. Vote or exercise their ownership
interests in the Company, including but not limited to the provisions in
Section 6.2(e) of the Navatek LLC Operating Agreement.

Exhibit NCI-371, at § 2. The parties agreed that Mr. Kao would voluntarily
resign as manager of the Company, and that Dan Brunk would be appointed
CEO and Manager, effective immediately. fd. at §§1.a, 1.b. The parties
also agreed to suspend active litigation for 100 days while they explored
possible settlement. /d. at 2. A letter appointing Mr. Brunk as Manager and
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NCI filed its arbitration demand on May 4, 2021, See Exhibit NCI-
383. In its demand, NCI concocted an argument asserting that once Mr,
IKao resigned as the manager in favor of Mr. Brunk, Steven Loui became
the sole voting member. Completely ignoring how such an argument is
incompatible with the court-approved VTA, NCI asserted: “On or about
May 1, 2021, NCI executed an Action by Consent to Confirm the
Dissociation Of Martin Kao due to his numerous and indisputable breaches
of the Operating Agreement and applicable laws.” Mr. Brunk, who holds
the majority voting rights, did not vote to dissociate Martin Kao.

Section 5.1 of the VTA describes its duration. See Exhibit NCI-381,
at 11/37). It ends on dissolution of the Company or upon the occurrence of
one of two other events that involve the US Navy Acquisition Integrity
Office. None of these events has occurred.

Furthermore, dissociation of Mr. Kao cannot be an arbitrary event.
The Internal Revenue Code provided specific rules and guidance
concerning the dissociation of « Member whereby a partnership becomes a
“Single Member LLC” after dissociation,

A domestic LLC with at least two members is classified as a
partnership for federal income tax purposes unless it files Form 8832 and
elects to be treated as a corporation. For income tax purposes, an LLC with
only one member is treated as an entity disregarded as separate from its
owner, unless it files Form 8832 and affirmatively clects to be treated as a
corporation.https://www.irs gov/businesses/small-businesses-self-
employed/single-member-limited-liability-companies. The Company filed
a partnership return for the entirety of 2020. Mr. Kao has not and cannot be
dissociated under the date and manner argued by NCI and MDG.
Dissociation, if it occurs, will occur no sooner than the date of the Award.

The alleged action to dissociate can be found at Exhibit NCI-554. It
is a self-serving, disingenuous, and patently absurd document. Mr. Loui
asserts Martin Kao is dissociated “no later than this April 30, 2021, but
Dan Brunk never signed the document.

Mr. Loui displays near contempt for the VTA approved by the
Court, even though his lawyers approved it and the Company benefited
from it as the VTA paved the way for the revalidation of the Company’s
FCL and tens of millions of dollars in new work.

There is zero evidence that the parties treated the VTA as no longer
in effect because NCI had stripped away Mr. Kao’s voting rights through a

secret dissociation.
* kR ¥
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Operating Agreement.” Now they want to hedge and claim the decision to
redeem can be made later, if at all.

NCI and the Company should not be allowed to play “fast and loose”
with their legal positions. The rush to arbitration was premised entirely on
the imminent danger posed to the Company by having to disclose that Mr.
Kao has an ownership interest in the Company.

Under the Operating Agreement, Mr, KKao is considered an owner
unless his units are redeemed,

Units or Unit’ means an ownership interest in the Company
representing a Capital Contribution of $1.00 or other such denomination as
may be set by the Management Committee, including any and all benefits
to which the holder of such Units may be entitled as provided in this
Agreement, together with all obligations of such Person to comply with the
terms and provisions of this Agreement,

‘Unit Holder’ means any Person who owns a Unit either as a
Member, an Assignee or by operation of law.

See Exhibit NCI-202 at 20 (emphasis added). The Operating Agreement
states that the dissociated member “shall become an Assignee....” Id. at7,
An *Assignee is a term of art under the Operating Agreement. ““Assignee”
shall mean an owner of Units which is not a Member.” Id. at |5 (emphasis
added).”

See KPCBI at pp. 23-29 (emphasis in original except as noted above).
2. Findings that the 2020 K-1 Applies to Setoff

The Arbitrator makes the following findings:

1, The Arbitrator finds, based on the entire record of this matter, including the points
noted above, that the 2020 K-1 shall be applied for purposes of this case to establish Mr. Kao’s
capital account and any offsets theteto for the damages he has caused to NCI and/or MDG, The
Arbitrator finds that the agreed amount of Mr. Kao’s capital account shown on this K-1 is
$4,019,368.

Although this finding is based on the entire record, the Arbitrator particularly highlights
the following considerations which underly his decision.

2. While the final accounting by the Company may still be in flux, the 2020 K-1 is
clearly the latest official statement of the capital account for Mr. Kao. Moreover, it ties into the

requirements for dissociation valuation under the OA and it presumably reflects whatever value
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was added during Mr, Kao's term with the Company. In a sea of competing claims and
counterclaims, the Arbitrator finds that this value is most appropriate given the damages which
will be assessed against Mr, Kao.

3. The VTA was executed after the OA and contains a combined integration and
interpretation clause which specifically references the OA and which states as follows:

In the event of any conflict or inconsistericy between this Agreement and
the LLC Agreement, this Agreement shall control.”

See NCI-381, § 6.1 (emphasis supplied).
4. The VTA retained very substantial rights by Mr. Kaa in his LLC units. He

essentially gave up nothing except the right to vote those units, as well as any right to visit the
Company premises or contact its employees while the VI'A was in effect. For examples of his
retained rights, see, e.g, 11 2.3 f) and g), which respectively specifically include preventing at f)
“...reclassifving or altering the rights powers or preferences of any existing securities...” and at

2) “.. . redeeming or approving the transfer of any Units or other ownership interests..."

8 The Atbitrator finds that if the OA were interpreted so as to have allowed
dissociation and loss of Mr, Kao’s units after the VTA was executed, then the OA and the VTA
would be completely and irreconcilably inconsistent in this area, The Arbitrator further finds that,
when construed together, the most reasonable and logical interpretation of the two agreements is
that, as of the time the VTA was executed, Mr. Kao had not been dissociated and could not be
dissociated till the matter was ruled upon by the court or by the Arbitrator.

6. Based on the evidence from the Hearing, obtaining the VTA was critical to the
Company’s survival at the time it was entered into because it could demonstrate to the relevant
authorities that Mr. Kao no longer controlled the management of the Company. The Arbitrator
notes that the VTA thus conferred very substantial and immediate benefits to the Company, which
it then adroitly utilized to survive in the interim--albeit at the price of leaving Mr, Kao's ownership
of his units in place until these proceedings could be completed.

y The VTA was dated prior to the unilateral attempt to dissociate Mr. Kao by M.
[.oui which was executed on May 1, 2021 to be effective as of April 30, 2021. See NCI-554, The
Arbitrator again notes that NCI has conceded that this attempt was not effective, and the Arbitrator
has agreed that this attempt at dissociation was ineffective. In that context, if the complete
dissociation of Mr. Kao was desired at the time of the execution of the VTA it could have been,

and should have been, included as a part of that agreement.
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However, this plainly did not occur at that point, and the Arbitrator finds it to be quite
understandable that the Parties did not reach agreement on that issue at that time as this matter was
then being hotly contested and the most important task from the Company’s perspective was likely
to distance Mr. Kao as much as possible and thereby try to save the Company. Conversely, Mr.
Kao was likely trying to retain as much control of his equity interest as he could in the
circumstances,

8. During the recent Hearing of this matter, the Company did provide Mr. Kao with
a K-1 for 2020 which contained an updated valuation of his capital account. In the circumstances
of this case, the Arbitrator finds that NCI and MDG cannot have it both ways, i.e., they cannot
provide assurances to Mr. Kao in order to obtain critical cooperation from him under the VTA,
which expressly preserved Mr, Kao’s status as a unit owner, but then insist that dissociation had
actually occurred at an earlier point in time which effectively contradicts those same assurances.
In support of this finding, the Arbitrator adopts the basic chronology and reasoning noted above
from Mr. Kao’s brief (absent the hyperbole and argument).

5 In addition, the Arbitrator finds that, on this record, NCI and MDG are equitably
and judicially estopped from taking this position under applicable Hawai‘i case law, see, e.g., Rosa
v. CWJ Contractors, Ltd., 664 P.2d 745 (1983), even though it has been creatively and zealously
advocated by their counsel on behalf of their respective clients. This finding is made in light of
the points noted above and because the Arbitrator finds that, on this record, a rather clear choice
was made to pursue a judicial path (now an arbitral path) to the dissociation remedy and that
process is only now being completed after a full hearing.

10.  In order to weigh the effect of the relief sought on the Parties, the Arbitrator
inquired during the Hearing about the effects of the dissociation. It was confirmed by Mr,
Rinesmith in his testimony that, after the dissociation was completed, the Company would then be
effectively 100% owned by Mr. Loui through Navatek Capital rather than the 1% interest he
currently holds after having effectively sold the company to Mr. Kao.

Q. So only Mr. Steven Loui, Mr. Steven Loui then becomes
effective 100 percent owner of this LLC?
A. Through Navatek Capital, yes.

V.6, 1345:7-9: See generally Mr, Rinesmith’s testimony at .6 p. 1342:22-1345:19.
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already deducted all or a portion of that amount from Mr. Kao’s capital account as reported on his
2020 K-1.
3. Special Damages Already Deducted From Mr, Kao’s Capital Account
MDG's position in the MDGPCB2 included this statement:

An award of damages for amounts which previously reduced Kao’s
capital account is an appropriate and fair return of the Company’s

roperty back to itself and is vital to its liguidity and profitability goin

forward. The same is true for the $2 million note receivable which, in the
words of Kao’s counsel: “Kao has never suggested that he would fail to
repay this amount and remains intent on doing so.” KAO-89 at
KAO_000001.

The Arbitrator regards the above as a further, albeit tacit, admission that some amounts
claimed by MDG/NCI as damages were already deducted from Mr. Kao's capital account.
However, in their supplemental post-closing briefs neither MDG nor NCI provided a clear
schedule showing what those amounts were--despite the Arbitratot’s two requests to do so as
previously noted above. As a result, the Arbitrator was left to work through Mr. Kao's claims
that virtually all of the claimed damages had already been “baked into™ his capital and try to
decipher which of those claims should be sustained.

The Arbitrator has thus decided to credit those claims where Mr. Kao produced exhibits or
testimony showing a reduction of his capital account for the item of damage in question and the
Arbitrator rejects those claims where Mr. Kao alleges that the item is an expense which the
Company took, or must have taken, or will likely take, in the future. Mr. Kao has argued that the
expenses of the LLC will ultimately mostly affect his capital account, but the Arbitrator was
seeking a list of those items which have clearly already affected his capital account and finds the
other claims by Mr. Kao to be speculative.

Using that approach and based on the evidence summarized below from portions of pages
3-8 of the KPCB2, the Arbitrator finds that the damages which have already been deducted are as
follows (The comments of the Arbitrator are found below each referenced section of the KPCB2):

A. IMPROPER DISTRIBUTIONS OF $495.000.

The $495,000 claimed by MDG for “improper distributions” were all
reflected as distributions to Mr. Kao. See Exhibit NCI-569. Mr, Kao was
therefore already charged for these items, whether from his 2019 capital
account or his 2020 capital account, As shown in Exhibit MDG-154;
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paid out over the ten year term referenced in the OA. Thus, the amount of $1,986,490 is the
amount against which all other damages due from Mr, Kao shall be setoff. When the remaining
special damages are offset against this sum, then the remaining unpaid value of Mr. Kao’s 2020
capital account is $1,137.522.62 ($1,986,490 - $848,967.38 = $1,137,522.62).

D, AWARD FINDING #13 REGARDING CLAIMS FOR ACCOUNTING

Mr. Kao’s request for an accounting is hereby denied. This is based on the entire record
herein, including but not limited to the following considerations:

1. Mr. Kao is 2 CPA and had the ability to access, through the discovery process, all
relevant financial records of the Company. In addition, while he was in control of the Company,
he had access to all relevant financial records. He thus should have been in a position to obtain
any financial information in the course of these proceedings and to present any irregularities in the
Arbitration for an appropriate and timely determination, To the extent he did so, those claims have
all been ruled upon abaove.

2. Now that Mr. Kao is dissociated and has had his capital account credited against
the damages due, the Arbitrator sees no need f{or a further accounting--because all the claims Mr.
Kao presented have now been ruled upon.

3. By this ruling, the Arbitrator is not attempting to foreclose any lawful request for
an accounting that may arise in the future based on new facts which affect Mr. Kao--such as any
amendments to the financials, K-1"s, or other tax filings that have a future effect on him and which
were not before the Arbitrator in these proceedings. To that extent, this ruling is without prejudice
as to any such matters for all of the Parties. However, to be very clear, anything that could have

been brought up in these proceedings by any Party, including Mr. Kao, is intended to be fully

and finally resolved by this Award and, as to such matters, this denial of an accounting is with
prejudice,

E. AWARD FINDING #14 REGARDING CLAIMS FOR PUNITIVE
DAMAGES

The Arbitrator has considered the purpose of punitive damages, the facts of this case, the
harm done to the Company and NCI by Mr. Kao’s conduct, the harm done to the employees of
MDG and the truly shocking misuse of this country’s tax dollars shown on this record to fund Mr.
Kao's reckless fraud.

In particular, the Arbitrator has noted the pervasive, intentional and manipulative conduct

of Mr. Kao as he perpetuated his pattern of fraud and the greed which infused his plans. His greed
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is all the more clear because he is a person who had benefitted from a good education, one wha
had demonstrated professional knowledge in his area of accounting and thus one who should have
had an acute awareness of his own financial misconduct. Mr. Kao had experienced considerable
success and earned a high income from his history of legitimate work for his prior accounting firm
and then for MDG. 1t is thus hard to fathom why Mr. Kao would gamble all of these advantages
in order to perpetuate this obvious series of frauds.

After review of the applicable case law, including Exxon Shipping Co. v. Baker, 554 US
471, 128 S, Ct. 2605, 171 L. Ed. 2d 570 (Supreme Court, 2008), the Arbitrator finds that this matter
has all of the “earmarks of exceptional blameworthiness”, id. which justify a substantial award of
punitive damages. These have already been detailed in the record of this case and summarized
above. The Arbitrator thus finds that an award of punitive damages against Mr. Kao is hoth
justified and appropriate in this matter,

In fixing the amount which is appropriate here, the Arbitrator is aware that the record
indicates Mr. Kao personally valued his net worth at $40,500,000 as of March 4, 2019 and
$77,936,764 as of September 14, 2020, via signed personal financial statements. See MDG-241
and MDG-240, The Arbitrator notes that, given Mr, Kao’s history of pervasive fraud, those
statements may well have been grossly exaggerated--but they are Mr. Kao’s own documents and
they are useful for these reasons: (1) they reflect Mr. Kao’s own valuation of his net worth (which
he then submitted to CPB with the understanding that they would rely upon it; and (2) they are
somewhat probative of how Mr, Kao personally valued the gains he received from MDG during
his tenure as Manager and CEO.

The Arbitrator thus finds that punitive damages in an amount equal to two times the gross
special damages of $2,268,805.40, which were caused by Mr. Kao’s conduct here are conservative
and appropriate on these facts, This results in a total punitive award against Mr. Kao, and in favor
of MDG, in the amount of $4,537,610.80.

In coming to this amount, the Arbitrator notes first that Mr. Kao did not act to expose his
own wrong-doing, nor did he take any steps to correct it until he was discovered.

The Arbitrator also notes that the set-offs made above to his capital account for the damages
he has caused were not voluntarily offered by him before the harm he caused was discovered and
were only possible before this Award was entered because new and neutral management was in

charge of MDG fo make these adjustments.
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multiple existing and pending multi-million dollar federal contracts. Based on the record noted
previously, the Company was capable of paying executive compensation to Mr. Loui, Mr. Brunk
and Mr. Kao of approximately $1.2 million over the past year. Although Mr. Loui testified at one
point that the Company was worthless, or worth only $1 million, a prudent business person does
not normally expend over $4 million in attorneys’ fees and costs in order to preserye a $1 million
asset--much less one that is worth nothing. For these reasons and based upon the other evidence
in this record, the Arbitrator finds that the value of the transfer of Mr. Kao’s 99% interest in the
Company to NCI pursuant to the dissociation relief provided herein is worth in excess of $10
million and that the combined amount in controversy in this matter, before any award of attorneys’
fees and costs is therelore in excess of $16.8 million.

& Based on that finding, should the 25% limitation under HRS § 607-14 later
be found to be relevant to this matter, the limit on reasonable attorneys’ fees is found to be, at a
minimum, $4.2 million.

4, Based upon the holding in Uyemura v. Wick. 57 Haw. 102, 551 P.2d 171(1976) and
the terms of the OA cited previously, the Arbitrator finds that MDG and NCI are also entitled to
recover reasonable attorneys’ fees and costs expended for the efforts to repair the harm done by
Mr, Kao.

5. The Arbitrator also finds that, per the terms of the OA at section 12.22 quoted
previously, all Parties have agreed to equally share the costs of the arbitration and the Arbitrator,
Those costs are to be paid equally, as assessed by DPR. However other reasonable costs, which
were not incurred for the Arbitration or DPR, will be awarded (o the extent as set forth below.

6. The Arbitrator further finds that, although Mr, Kao prevailed on some issues, he is
not the prevailing party on the main claims in this matter and is thus not entitled to recover his
altorneys’ fees or costs.

7. In MDG’s Memorandum in Support of their Motion for Attorneys’ Fees and Costs
filed herein on October 18, 2021 (“MDG Fee Motion™), MDG sought attorneys’ fees and costs for
work by the following four law firms: the SOM&F Firm, Buckley LLP (“Buckley Firm”),
Covinglon & Burling LLP (“Covington Firm”), and attorney Vernon Woo (*Woo™).

8, Mr. Kao filed his Memorandum in Opposition to the MDG Fee Motion on October
25, 2021 (“KAOMIOI™). All of the arguments made in the KAOMIOI have heen carefully

considered in making the findings on these issues in this Award.
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the Parties would agree to pay their respective counsel at the rates those counsel respectively
charged in order to assist in obtaining the best chance to obtain their respective desired results.

b. However, Mr, Kao was obviously not consulted as to the representation
agreements entered into by MD@, ot NCI and the task of the Arbitrator when these attorneys”’ fees
and costs are sought to be recovered from the losing party, i.e. Mr. Kao, is to determine whether
the attorney’s fees and costs incurred were reasonable and necessary for the case and also whether
they were reasonable in this jurisdiction. These points were made forcefully in both the
KAOMIO! and KAOMIO2. These factors usually mean that the party seeking to recover
attorneys’ fees and costs recovers less than they may have chosen to expend, so it should come as
no surprise that this is the result here,

G The Arbitrator also notes that it is the burden of the movant in cach case to
meet the preponderance standard in showing that the attorneys® fees and costs were reasonable and
necessary. To meet that burden, the Arbitrator must be able to review the work done, the time
incurred for the same and all other charges incurred. Within this general framework, the MDG
Fee Motion and the NCI Fee Motion will be addressed below. The MDG Fee Motion will be
discussed first.

14.  Attorneys’ Fees and Costs Claimed by and Awarded to MDG

As to the MDG Fee Motion, the Arbitrator has reviewed the total request for attorneys’
fees and costs and finds that the amounts requested therein should be reduced by the following
factors:

a. The Arbitrator finds that the hourly rates billed by the SOM&F Firm and by
Woo, both for attorneys and paralegal work, are reasonable for this jurisdiction given the
experience and reputation of the counsel involved.

b. The Arbitrator finds that the hourly rates of the billing entities for the
Buckley Firm and Covington Firm are quite far above those of highly skilled and experienced
Hawai‘i counsel. For example, the Covington Firm partners billed at rates from $841.50 to
$1,233.00 per hour and the associates were billed from $504 to $765 per hour. The Buckley Firm’s
rates werc comparable, The Arbitrator does not doubt the professional abilities of the Buckley
Firm and Covington Firm billing entities concerned, but finds that rates comparable to those in
Hawai'‘i are most appropriate when taxing attorneys’ fees in a case between Hawai‘i parties that

was litigated in Hawai‘i and which arose based primarily on conduct that primarily occurred in
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Hawai‘i. Accordingly, the Buckley Firm’s and Covington Firm's hourly rates have been uniformly
adjusted downwards by 40%, after having made various further adjustments, which are each noted
below. This results in the highest hourly rate at the Buckley Firm being $684 for Mr. Christopher
Witeck and the highest houtly rate at the Covington being $§739 tfor Mr. Repke. For comparison
purposes, the hourly rates for Mr. Starn, Mr. Chin and Mr, Woo are $600, $550 and $450
respectively. Thus, mainland counsel are still being provided a significant premium for their time
over the most experienced Hawai‘i counsel involved for MDG in this matter.

c. The next adjustment for the Buckley and Covington Firms relates to various
entities who were billed at different rates for different periods in the submissions (see e.g., Mr.
Hays at the Buckley Firm at both $310 and $325 hourly rates, and Mr. Wagner at the Covington
Firm at both $841.50 and $877.50 hourly rates). For all those entities, the lower rate will be the
starting point for the 40% reduction. All of these billing entities were identified in the MDG Fee
Motion at pp. 17, 18 and 21.

d. The next adjustment for the Buckley Firm relates to the portion of Exhibit
| attached to the MDG Fee Motion and referenced at § 4 of the Declaration of Preston Burton
(“Burton Declaration™) filed with the MDG Fee Motion. This is a 329 page summary of the time
incurred by each billing entity for each firm assisting MDG. Pages 1-56 of that summary cover
the time of the Buckley Firm. Upon reviewing Exhibit 1, the Arbitrator noted that each of the
three other firms’ time entries, though redacted for material claimed to be privileged, left un-
redacted sufficient information for the Arbitrator to make reasonably fair determination as to what
general tasks were worked on for each day that time was billed. Regrettably, there was no similar
time description for virtually all of the Buckley Firm entities time throughout pages 1 through 55.
Instead, virtually all of this information was completely redacted, i.e., blacked out. On page 56, a
small amount of very general information was provided by each of the seven Buckley Firm entries
made for the few days between September 28, 2021 and September 30, 2021,

The Arbitrator specifically advised the Parties’ counsel in the course of the proceedings
that any time must be described in order to be considered for an award of attorney’s fees, as
follows:

...But I want to know very clearly on what basis any attorneys fees are
claimed. I'll want to see a record that they are not duplicative. That they are
reasonable. That the hourly rates are community rates. That kind of thing.
I want to see detailed time descriptions of whatever atforneys fees are
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as efficiently as reasonably possible and without being duplicative between and among the thirty-
seven billing entities and the four firms involved. Again, a client who wants and can afford the
best representation can certainly agree to bear such costs, However, whether such costs can be
passed on to the losing side as “reasonable and necessary” is a different question and the one that
must be answered here. The Arbitrator does find that the combined number of billing entities for
the SOM&F firm, the Buckley Firm and the Covington Firm is unreasonable to pass on in the
context of the fees sought here.

h. The Arbitrator is also aware that the damages sought by MDG and NCI
were stipulated to be identical and that, even though NCI and MDG started the case as apparent
adversaries based on the initial pleading, these two entities ended up pursuing the same essential
goals at the time of the Hearing, The Arbitrator finds that it is not reasonable to place the entire
cost of these two Parties” attorneys’ fees on Mr. Kao when the two prevailing Parties sought and
obtained essentially identical relief. However, the Arbitrator notes that since MDG and NCI
started as adversaries, their work was not duplicated in that phase and that in the later phase when
they were cooperating, the Arbitrator observed that many tasks and witnesses were reasonably
divided between the MDG team and the NCI teams and were then effectively handled by one and
not the other, These facts have been factored into the Arbitrator’s decision,

In order to address each of the factors noted above reasonably (i.e., the number of billing
entities and the duplicative work towards the same goal by NCI and MDG) the Arbitrator finds
that reducing the fees requested by the MDG team by a flat 20% as to all firms involved for MDG
is reasonable and appropriate (For the Buckley Firm, the 20% here is in addition to the 30%
reduction discussed above). As to MDG, the net award will be shown in the chart below after the
discussion of allowed costs.

i As to the Costs claimed by MDG, the detail for those costs is found in
Exhibit 3 to the MDG Fee Motion which starts on page 382 of that filing and the Arbitrator finds
as follows:

v GET is found not to be a permissible recovery on top of the
attorneys’ fees awarded, as it is not referred to as specifically recoverable either in the statute, or
pursuant to OA §f 8.2 (c) or 12.18 or 12.22, which are the main contract terms allowing for fee
recovery. The Arbitrator also notes that GET was sought by the SOM&F Firm and Woo for MDG,
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and also by the KSG Firm for NCI--but not by the Buckley Firm or by the Covington Firm, thus
this treatment makes that claim for GET equal as to each firm involved.

2, The Arbitrator does not find it reasonable to claim for the categories
of “conference calls”, “messenger services”, “Westlaw research charges™ or “Staff Support.” In
the Arbitrator's experience, these are frequently not billable in Hawai‘i and legal research is often
obtained at flat subscription rates by the law firm, The Arbitrator does note that there were
extensive submissions of transcripts as exhibits by all sides and occasionally to impeach a
witnesses during the arbitration and that these transcripts were necessary for the Arbitrator to
prepare the Award. Thus, the costs for transcripts are allowed for both MDG and NCI.

By As to the copying costs claimed of $22,088.67, the maximum charge
normally allowed in Hawaii is 10 cents per page, however there was no page number detail in the
information supplied 1o see if that rate was used. Obviously, however, many copies were made
and used in this matter, so the Arbitrator will allow 50% of the sum claimed or $11,044.34, an
amount which would cover 111,000 printed copies.

4, The Arbitrator is concerned about the lack of detail for the large
charges for “e-discovery™ which are shown on Exhibit 3 by the Buckley Firm, often over $30,000
per month. These charges lack any detail about what exactly was done for each such charge.
However, it is clear that massive e-discovery was required and was done consisting of the
approximately 4.5 million documents, so the Arbitrator will allow this cost to be recovered.

S As to other costs for DPR’s administration and the Arbitrator’s fees,
the Arbitrator finds that these costs are (o be shared between the Parties and are thus not allowable,
based on v 12.22 of the OA. However, these do not appeat to be called out in the MDG Fee Motion
and so will not be discussed further here.

After each of the above hourly rate reductions and other adjustments are made for the MDG
attorneys’ fees and costs discussed above, the Arbitrator finds that the following attorneys® fees
and costs are reasonable and were necessary {or this matter and they are awarded as noted in the
chart below, The total attorneys’ fees awarded to MDG are $1,327,504.18 and the total costs
awarded to MDG are: $280,542.72 for a total award of attorneys’ fecs and costs of $1,608,046.90.
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MDG ATTORNEYS’ FEES:

ATTORNEY

1. SOM&F FIRM

Peler Starn

Douglas Chin

Christina Ohira

Norman Cheng

Paul Sato

Robert Brown

Eric Robinson

Matthew Kollinger
Lauren Kagawa

Nicole Kim

Elizabeth Spradlin
Denise Arestad-Asuncion
Subtotal:

Less 20% Reduction of Subtotal
TOTAL SOM&F FIRM

2. WOO FIRM

Vernon Woo Subtotal

Less 20% Reduction of Subtotal
TOTAL WOO FIRM:

3. BUCKLEY FIRM (#1)
Preston Button

Ben Hayes

Bree Murphy

Jackson Hagen

Kaina Sainvil

Subtoftal

Less 50% Reduction of Subtotal;

TOTAL BUCKLEY FIRM (#1)
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HOURLY RATE

$600.00
$550.00
$350.00
$395.00
$400.00
$295.00
$175.00
$175.00
$190.00
$150.00
$60.00
$150.00

$450.00

$585.00
$186.00
$567.00
$285.00
$162.00
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HOURS  TOTAL AMOUNT
657.80 $394,680.00
512.50 $281,875.00

1.10 $385.00
0.80 $316.00
5.00 $2,000.00
350.70 $103,456.50
1,177.40 $206,045.00
18.90 $3,307.50
1.80 $342.00
29.90 $4,485.00
4.70 $282.00
417.90 $62.685.00
3,178.50 $1,059,859.00
($211.971.80)

$847,887.20

205.75 $92,587.50
($18.517.50)

$74,070.00

8.70 $5,089.50
11.00 $2,046.00
1.00 $567.00
5.70 $1,624.50
78.20 $12.668.40
104.60 $21,995.40
($10.997.70)

$10,997.70




4. BUCKLEY FIRM (#2)
Patricia Beaubrun-Reese
Preston Burton

John Georgievski

Jackson Hagen

Ben Hayes

Alyssa Helfer

Gage Javier

Erica Johnson

Richard Jolly

Katherine Katz

Lane Kauder

Hank Lindsley

Bree Murphy

Okey Oji

Angela Parr

Kaina Sainvil

K. Viet

Christopher Witeck

Buckley Firm (#2) Subtotal:
Less 50% Reduction of Subtotal:
TOTAL BUCKLEY FIRM (#2)

5. COVINGTON FIRM
Michael Wagner

Heather L. Finstuen

Tyler D. Evans

Thomas E, Repke

Terra W. Fulham

Victoria A, Barnard

Subtotal:

Less 20% Reduction of Subtotal
TOTAL COVINGTON FIRM
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$129.00
$585.00
$129.00
$285.00
$186.00
$285.00
$129.00
$210.00
$285.00
$567.00
$285.00
$129.00
$567.00
$129.00
$129.00
$162.00
$162.00
$684.00

$504.90
$483.30
$526.50
$715.50
$459.00
$302.40

04

34.90
276.30
2,40
553.80
54.00
37.80
40.90
32.90
27.90
15.00
19.00
92.30
127.50
109.80
20.60
202.40
3.20
1.00
1651.70

172.80
[.80
3.00
7.10
74.20
96.00
354.90

$4,502.10
$161,635.50
$309.60
$157,833.00
$10,044.00
$10,773.00
$5,276.10
$6,909.00
$7,951.50
$8,505.00
$5,415.00
$11,906.70
$72,292.50
$14,164.20
$2,657.40
$55,138.50
$518.40
$684.00

$536,515.50

268.257.75
$268,257.75

$87,246.72
$869.94
$1,579.50
$5,080.05
$34,057.80

$29.030.40

$157,864.41

31,572.88
$126,291.53




MUR769000263



MUR769000264



MUR769000265



MUR769000266



MUR769000267



MUR769000268



000000000000

ATTACHMENT B



MUR769000270

DECLARATION OF STEVEN C.H. LOUI

I, STEVEN C.H. LOUI, declare and aver as follows:

1. | am over 18 years of age, am competent to make this declaration, and do so based
upon personal knowledge, unless otherwise stated.

2. | am making this declaration in response to the Federal Election Commission’s
(“FEC?”) letter to PacMar Technologies LLC (“PacMar” or the “Company”), dated March 7,
2023 (the “Notice Letter”), regarding the FEC’s investigation of a complaint filed by the
Campaign Legal Center and Margaret Christ on February 3, 2020 (the “CLC Complaint™).

3. | hold the positions of Chairman, President, and Sole Director of Navatek Capital,
Inc. (""NCI'"). NCI is now (after Martin Kao’s dissociation in November 2021) the sole member
of PacMar Technologies LLC, fka Martin Defense Group, LLC, fka Navatek LLC, fka Navatek,
Ltd. (hereinafter “PacMar” or the “Company”).

4. | received a B.S. in Engineering from Stanford University in 1972 and, after
graduating, returned to Hawaii in 1972 to take over operations for Pacific Marine & Supply
Company, Ltd. (“Pacific Marine”), which is a ship-repair company founded in 1944 by my
father, who unexpectedly passed away in 1969. Under my leadership, Pacific Marine is now the
largest commercial ship repair and dry-docking company in Hawaii.

5. In addition to successfully operating and managing Pacific Marine for over 50
years, | expanded it and created and managed over 20 of its subsidiaries and related entities. |
also helped create proprietary software and hardware used to design, model, and test advanced
ship hull forms and related systems for the U.S. Navy and the commercial market. This includes
but is not limited to: a control system on high-speed crafts used by Navy SEALS to help small

boats handle more smoothly in rough waters; the Navatek ETM® SLED Entrapment Tunnel

999 Bishop Street, Suite 2600, Honolulu, HI 96813 | Tel: 808-535-5700 | Fax: 808-535-5799 | www.ksglaw.com | jws@ksglaw.com
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Monohull, which is capable of extended duration (24+ hours) operations with high payload
capacity (2.5 tons) and high-speed transit (35+ knots) to operational areas; the Navatek 11m
ETM® SLED, which is part of General Dynamics Robotic Systems ASW Mission Module USV
designed to be carried aboard Littoral Combat Ships; and the Navatek Aft Lifting Body (ALB),
which is Navatek’s advanced underwater lifting body R&D program that was partially funded by
the Office of Naval Research, and which greatly reduces shock from pounding and slamming,
thereby mitigating crew injuries.

6. | am also the inventor of over a dozen patented boats and ships, novel hull forms,
and marine equipment. | used these advanced technologies in Hawaii to design and build
technology demonstrators, tour, research, ferry, commercial fishing, and recreational boats for
Hawaii applications. Many of my semi-submerged Small Waterplane Area Twin Hull
(SWATH) Ships, Lifting Body Ships, and Planing Hulls for Rough Seas have received
international recognition, and many companies have been licensed to build these designs.

7. PacMar was originally created in the 1970s under the name “Navatek Ltd.”
(“Navatek™). Since its formation, PacMar’s focus has been on developing advanced ships to
improve passenger ride quality, reduce operator injury, and improve hull efficiency. These
engineering capabilities quickly led to innovations in hydrodynamic simulations, novel hull form
designs, cutting edge motion control systems, and advanced marine prototype fabrication and
testing. PacMar has since grown into a diversified technology company with a national
presence, leading the way in research, engineering, design, and innovation.

8. In or around August 2018, after forty years at the helm of the Company, | decided

to step away from the day-to-day management of the Company. At that time, | believed that |
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had found a worthy successor in Mr. Kao, whom | believed would keep the Company prospering
and would take care of its employees. Consequently, I relinquished my roles as President and
CEO, while retaining my role as Chairman and my ownership interest (capital account) in the
Company. From March 2019 onward, | (through PacMar’s member, NCI) became a passive
member in the Company, with the day-to-day management of the Company assumed by Mr.
Kao.

9. Almost immediately after assuming control of the Company’s day-to-day
operations, Mr. Kao effected three primary employment changes with respect to the Company’s
financial services division. First, Mr. Kao hired Clifford Chen on January 18, 2019, made him
the CFO on August 15, 2019, and terminated the previous CFO, Susan Matsuura, who had been
with the Company for over 40 years, on October 31, 2019. Second, Mr. Kao hired Kahele Lum
Kee on May 13, 2019 and, four days later, terminated Controller Kacey Lock, who had been with
the company for over 10 years, and replaced her with Mr. Lum Kee. The Controller of the
Company writes the Company checks. Third, Mr. Kao replaced IT Manager Mitchel Kagawa,
who had been with the company for 25 years, with his own brother-in-law, Chris Lam.

10.  After reading in the Star Advertiser that the Company had received one of the
largest Paycheck Protection Program (“PPP”) loans in the State and that a subsidiary of the
Company had also received a PPP loan, | contacted federal prosecutors. | knew that the
Company did not have enough employees to qualify for a PPP loan of that size and that the
second PPP was improper, so | reported Mr. Kao’s fraud under the Coronavirus Aid, Relief, and
Economic Security Act to law enforcement. | participated in the investigation into Mr. Kao’s

PPP fraud to ensure he was held responsible for his actions, and I later initiated a civil action to
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have Mr. Kao removed from the Company, in part, as a result of this criminal misconduct. Mr.
Kao’s conduct was not just illegal. It was outrageous—defrauding a taxpayer program intended
to help those in need—and caused serious financial and reputational harm to the Company in the
minds of our customers, government officials, and our more than 125 employees.

11.  The Company is heavily reliant on federal contracting and is prohibited by law
from making federal campaign contributions. For these reasons, the Company has had a long-
standing policy strictly prohibiting federal campaign contributions by or through the Company.
At all times prior to Mr. Kao’s assuming control of the Company’s day-to-day operations, and at

all times since his removal, the Company has abided by its policy of prohibiting Company funds

from use as federal campaign contributions.

13. In late September 2020, upon learning about the criminal acts perpetrated by Mr.
Kao, as detailed in the Hawaii PPP Indictment, | immediately took legal action to remove Mr.
Kao as the Manager and Chief Executive Officer of the Company, to dissociate Mr. Kao as a

member-owner of the Company, and to seek damages in the courts.
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14.  Within two weeks of my taking legal action to remove Mr. Kao and save the
Company, Mr. Kao was removed as manager, CEO, and Vice-President of the Company.

15.  The Company replaced Mr. Kao with Daniel Brunk, a high ranking submarine
officer in the U.S. Navy for 30 years, who remains at the helm and has been instrumental in
guiding the Company through the turmoil and financial harm Mr. Kao caused to the Company.

16. At the same time Mr. Kao was removed as manager and CEO of the Company,
the Company and | also terminated the employments of the Mr. Chen and Mr. Lum Kee, who
had aided Mr. Kao in his criminal endeavors. Since that time, the Company and | have
continued to cooperate with the government, but this time from within the Company | built.

17. It was during the course of discovery in the Company’s civil action against Mr.
Kao that the Company and | discovered that Mr. Kao had committed not only PPP fraud but also
campaign finance fraud.

18. Upon learning of Mr. Kao’s campaign finance fraud, the Company included Mr.
Kao’s and his cohort’s campaign finance fraud in the Arbitration Demand as further evidence of
Mr. Kao’s breaches of fiduciary duties, fraud, theft, embezzlement, and gross mismanagement,
and seeking damages against Mr. Kao for all of the illegal campaign contributions he improperly
made using the Company’s funds.

19.  The Company changed its name from Martin Defense Group to PacMar
Technologies in 2022. We did so with renewed pride, motivation, and excitement. After two
years of unfair association with Mr. Kao and his criminality, the Company’s management and
employees once again see a bright and promising future ahead, much as they did in the decades

prior to Mr. Kao’s brief tenure. The Company continues its efforts to restore itself to the
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position it occupied before Mr. Kao victimized it and. to that end, has brought the civil RICO
action against Mr. Kao and his confederates. That said, | am unsure whether the Company will
ever be able to recover from Mr. Kao all the monies he stole, but | am confident that we will be
able to recover trom the reputational damage he caused.

20.  After obtaining the Arbitration Award and permanently removing Mr, Kao as a
member-owner of the Company, the Company immediately installed a board of advisors
(“Board™). In key part. the Board’s role is to provide better supervision of all facets of the
Company’s business, to ensure comprehensive oversight of the Company’s day-to-day
operations, and to insulate the Company moving forward against misconduct committed by
senior personnel or other bad actors.

[ declare under penalty of law that the foregoing is true and correct.

Dated: Honolulu, Hawaii, April /7. 2023,

STEVEN C.H. LOUI
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KOBAYASHI SUGITA & GODA, LLP

DAVID M. LOUIE 2162
JESSE W. SCHIEL 7995
NICHOLAS R. MONLUX 9309

First Hawaiian Center

999 Bishop Street, Suite 2600
Honolulu, Hawai‘i 96813
Telephone: (808) 535-5700
Facsimile: (808) 535-5799

Electronically Filed
FIRST CIRCUIT
1CCV-20-0001511
27-APR-2022
08:23 AM

Dkt. 439 FOF

Email: dml@ksglaw.com; jws@ksglaw.com; nrm@ksglaw.com

Attorneys for Plaintiff

NAVATEK CAPITAL INC., individually and derivatively
on behalf of Nominal Defendant MARTIN DEFENSE

GROUP, LLC, fka NAVATEK LLC

IN THE CIRCUIT COURT OF THE FIRST CIRCUIT

STATE OF HAWAI‘I

NAVATEK CAPITAL INC, individually and
derivatively on behalf of Nominal Defendant
MARTIN DEFENSE GROUP, LLC, fka
NAVATEK LLC

Plaintiff,
VS.
MARTIN KAO; JOHN DOES 1-10; JANE
DOES 1-10; DOE PARTNERSHIPS 1-5;
DOE CORPORATIONS 1-10; DOE
ENTITIES 1-10; and DOE
GOVERNMENTAL UNITS 1-10,
Defendants,

and

MARTIN DEFENSE GROUP, LLC, fka
NAVATEK LLC

Nominal Defendant.

CIVIL NO. 1CCV-20-0001511 GWBC
(Contract)

FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER GRANTING
PLAINTIFF NAVATEK CAPITAL INC.,
INDIVIDUALLY AND DERIVATIVELY ON
BEHALF OF NOMINAL DEFENDANT
MARTIN DEFENSE GROUP, LLC, FKA
NAVATEK LLC’S MOTION TO
CONFIRM ARBITRATION AWARD

Hearing

Date: January 11, 2022

Time: 1:30 p.m.

Judge: Honorable Gary W.B. Chang

No Trial Date Set

PLEASE NOTE CHANGES
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FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER GRANTING
PLAINTIFF NAVATEK CAPITAL INC., INDIVIDUALLY AND
DERIVATIVELY ON BEHALF OF NOMINAL DEFENDANT
MARTIN DEFENSE GROUP, LLC, fka NAVATEK LLC’S
MOTION TO CONFIRM ARBITRATION AWARD

Plaintiff NAVATEK CAPITAL, INC., individually and derivatively on behalf of
Nominal Defendant MARTIN DEFENSE GROUP, LLC, fka NAVATEK LLC’s (“NCI”),
Motion to Confirm Arbitration Award (“Motion to Confirm”) came on for hearing before the
Honorable Gary W.B. Chang on January 11, 2022 at 1:30 p.m.. David M. Louie, Jesse W.
Schiel, and Nick R. Monlux appeared on behalf of NCI, Keith M. Kiuchi and Michael A. Ozaki
appeared on behalf of Defendant MARTIN KAO (“Kao”), and Douglas S. Chin, Vernon Y.T.
Woo, Peter Starn, and Eric Robinson appeared on behalf of Defendant MARTIN DEFENSE
GROUP, LLC, fka NAVATEK LLC (“MDG”).

The Court, having heard arguments of counsel, having reviewed NCI’s Motion to
Confirm, MDG’s Joinder to the Motion to Confirm filed herein on December 9, 2021 (“MDG’s
Joinder”), Kao’s Memorandum in Opposition to the Motion to Confirm and MDG’s Joinder
filed herein on January 3, 2022 (“Kao’s MI10O”), NCI’s Reply Memorandum in Support of the
Motion to Confirm filed herein on January 6, 2022, MDG’s Reply Memorandum in Support of
the Motion to Confirm and MDG’s Joinder filed herein on January 6, 2022 (collectively, the
“Pleadings”), and the affidavits, exhibits and other evidence submitted by each of the parties
hereto, and good cause appearing therefore, makes the following Findings of Fact, Conclusions
of Law, and issues this Order GRANTING NCI’s Motion to Confirm as follows:

FINDINGS OF FACT AND CONCLUSIONS OF LAW
The Court finds the following facts, and in applying the applicable law to such factual

findings, makes the following conclusions of law. To the extent that any findings of fact as
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stated may also be deemed to be conclusions of law, they shall also be considered conclusions of
law; similarly, to the extent that any conclusions of law as stated may be deemed findings of fact,
they shall also be considered finds of fact.

FINDINGS OF FACT

1. On November 9, 2020, NCI filed the underlying Complaint herein against
defendant Kao and nominal defendant MDG.

2. On March 30, 2021 NCI, Kao, and MDG entered into a “Stipulation And Order
To (1) Refer Matter To Voluntary Settlement Conference; And (2) Stay Proceedings Pending
Alternative Dispute Resolution”, which stipulation was entered herein on April 1, 2021 (the
“First Stipulation”).

3. The First Stipulation stated as follows: “If the Parties are unable to fully resolve
all of their claims at such settlement conference, the Parties shall submit any and all claims
asserted in the Complaint and/or Crossclaim and any affirmative defenses and/or counterclaims
to binding arbitration pursuant to section 12.22 of the Operating Agreement.”

4. On May 4, 2021, NCI submitted a Demand for Arbitration with Dispute
Prevention & Resolution (the “Arbitration”), which demand was attached as Exhibit “B” to the
Motion to Confirm (“NCI’s Arbitration Demand”).

5. On May 19, 2021, MDG filed a Counterclaim against NCI and a Cross-Claim
against Defendant Kao in the Arbitration, which was attached as Exhibit “C” to the Motion to
Confirm (“MDG’s Counterclaim and Cross Claim”).

6. On May 19, 2021, Kao filed a Counterclaim against NCI and a Cross-Claim

against MDG in the Arbitration (“Kao’s Counterclaim” and “Kao’s Cross-Claim”, and,
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collectively the NCI’s Arbitration Demand and MDG’s Counterclaim and Cross-Claim, the
“Arbitration Claims”).

7. By agreement of NCI, MDG, and Kao, Jerry M. Hiatt (the “Arbitrator”) was
duly appointed to serve as the Arbitrator for the Arbitration to decide the parties’ Arbitration
Claims.

8. The Arbitration hearing was held, via Zoom, on September 27, 28, 29, 30, and
October 1, 5, and 7 (the “Hearing”).

9. The Arbitrator heard seven days of testimony from approximately fifteen
witnesses and received hundreds of exhibits.

10.  On November 23, 2021, the Arbitrator issued his final award in the Arbitration
(the “Final Award”) concerning the parties’ Arbitration Claims, which Final Award was
attached to the Motion to Confirm but filed under seal as Exhibits “E”! (redacted) and “F”
(unredacted), respectively.

11.  Among other rulings, the Arbitrator’s Final Award concluded that Kao was
dissociated from MDG effective as of the date of the Final Award.

12.  The Arbitrator’s Final Award included a monetary Total Final Award of
$9,532,109.82 against Kao.

13.  The Arbitrator’s Final Award also applied credits in favor of Kao for the value of
his Capital Account with MDG and setoffs, reducing the Total Final Award by the amount of

$3,406,328.02.

! Pursuant to the Court’s December 8, 2021 Order Granting Part and Denying in Part NCI’s Ex
Parte Motion to File Exhibit “E” & “F” to the Motion to Confirm under Seal, the redacted Final
Award (Exhibit “E”) was filed herein on December 9, 2021.
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14. The Arbitrator’s “Total Final Award Still Due” from Kao to MDG totaled
$6,125,781.80.

15.  In addition, the Arbitrator’s Final Award awarded prejudgment interest in favor of
MDG and against Kao at the statutory rate of ten percent (10%) on the $6,125,781.80 Total Final
Award Still Due based on the Arbitrator’s findings and Mr. Kao’s pattern of conduct and fraud
(“Prejudgment Interest”), commencing as of the date of entry of the Final Award.

16. It is undisputed that the Final Award was made in good faith by the Arbitrator.

17. At the January 11, 2022 hearing on the Motion to Confirm, this Court took the
motion under advisement and stated that it will issue its decision and order on the Motion to
Confirm on February 21, 2022 or on the date the Court disposes of any timely filed motion to
vacate the Final Award, whichever is later.

18. On February 18, 2022, Kao timely filed "DEFENDANT/ RESPONDENT

MARTIN KAO'S MOTION TO VACATE ARBITRATION AWARD" (“Kao’s Motion to

Vacate”).
19. No other motions to vacate, modify, or correct the Final Award were timely filed
by any of the parties.

20. On April 27, 2022, this Court entered an order denying Kao’s Motion to Vacate.

CONCLUSIONS OF LAW

1. Section 658A-22 of the Hawaii Revised Statutes governs orders confirming

arbitration awards, and provides as follows:

After a party to an arbitration proceeding receives notice of an award, the party may
make a motion to the court for an order confirming the award at which time the court
shall issue a confirming order unless the award is modified or corrected pursuant to
section 658A-20 or 658A-24 or 1s vacated pursuant to section 658 A-23.

5
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2. In deciding the Motion to Confirm, this Court does not weigh the merits of the
Final Award.
3. The Court, having already denied Kao’s Motion to Vacate, concludes that there is

no basis to modify, correct, or vacate the Final Award under Hawaii law.

4. The Court concludes that the Final Award, having been made in good faith by the
Arbitrator, and there being no basis to modify, correct or vacate the Final Award, is binding and
conclusive upon the parties.

5. HRS Section 658A-25(a) governs final judgments in conformity with orders
confirming arbitration awards and provides that “[u]pon granting an order confirming, vacating
without directing a rehearing, modifying, or correcting an award, the court shall enter a judgment
in conformity therewith. The judgment may be recorded, docketed, and enforced as any other
judgment in a civil action.”

ORDER

Based on the Court’s Findings of Fact and Conclusions of Law, it is hereby ORDERED,
ADJUDGED AND DECREED that:

1. The Motion to Confirm is GRANTED and the Final Award is confirmed.

2. This Court expressly directs that, pursuant to HRS Section 658A-25(a), judgment
shall be entered on the Final Award in conformity therewith, which shall include: (a)
confirmation that Martin Kao was dissociated from MDG effective as of November 23, 2021, the
date of the Final Award; and (b) a monetary judgment in the amount of $6,125,781.80 in favor of
MDG, and against Martin Kao, with prejudgment interest thereon in favor of MDG commencing

from the date of the Final Award.
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DATED: Honolulu, Hawaii, April 27 . 2022.

T
P
i ¥

/sl Gary W. B. Chang (/\l@/'

JUDGE OF THE ABOVE-ENTITLED COURT

NAVATEK CAPITAL INC, individually and derivatively on behalf of Nominal Defendant
MARTIN DEFENSE GROUP, LLC, tka NAVATEK LLC vs. MARTIN KAO, et al. and MARTIN
DEFENSE GROUP, LLC, fka NAVATEK LLC; Civil No. CCV-20-0001511 GWBC; FINDINGS
OF FACT, CONCLUSIONS OF LAW AND ORDER GRANTING PLAINTIFF NAVATEK
CAPITAL INC., INDIVIDUALLY AND DERIVATIVELY ON BEHALF OF NOMINAL
DEFENDANT MARTIN DEFENSE GROUP, LLC, FKA NAVATEK LLC’S MOTION TO
CONFIRM ARBITRATION AWARD
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Foreword: A Note from the Chief Executive Officer

Dear colleagues:

At Martin Defense Group, LLC ("MDG?”). our business is federal contracting. From the
bidding process to the management of a project through final completion, contracting with any
governmental agency is a complex and highly regulated process. We must conduct our business
to avoid even the appearance of impropriety. This company-wide commitment is critical not
only because the risks of non-compliance are significant (including civil and criminal fines,
penalties, or debarment), but also because it is the right thing to do.

Our Code of Business Conduct and Ethics (*Code™) provides guidance on carrying out
daily activities in accordance with MDG’s values, as well as in compliance with the letter and
spirit of applicable laws and ethical principles. The Code highlights ethics and compliance
requirements that are unique to our government business and provides important guidance on
ensuring compliance with these requirements. All MDG employees are expected to do the right
thing, every day, and all employees must follow our Code.

It is also important to remember that the precise regulatory and contractual obligations
and requirements imposed on MDG may vary from project to project. It is not possible for the
Code to address every requirement that may apply to a given project, but we should all be
familiar with the specific requirements applicable to the projects on which we work.

We all share responsibility for ensuring compliance, and [ encourage and expect that all
MDG employees will speak up if they have a question or encounter a situation that does not
seem right. MDG does not tolerate retaliation against any employee who in good faith reports an
ethical or legal concern.

Regards,

DIBut

Daniel Brunk
Chief Executive Officer

Martin Defense Group, LLC
Confidential & Proprietary Information
Subject to 18 U.S.C. § 1905 and Exemptions to FOIA
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l. Introduction

Martin Defense Group, LLC (“MDG” or “Company”) is committed to promoting the highest
standards of ethical business conduct and compliance with applicable laws, rules, and
regulations. As part of this commitment, the Company has adopted this Code of Business
Conduct and Ethics (“Code”) to set expectations and provide guidance applicable to every
MDG employee, officer, and director.

Our reputation is essential to the success of the Company and its employees, and the standards in
this Code are the foundation upon which that reputation rests. Although this Code includes
specific rules for a variety of subjects, at its core the Code is based on three fundamental
principles:

e We must be honest in all of our activities.
e We must abide by the laws, including the terms of our contracts.
e We must not ignore misconduct.

It is critical that each employee, officer, and director always ask the question: “Am I doing the
right thing in the right way?” When answering that question, it is usually helpful to ask
yourself whether your behavior is something you would like to see published in a newspaper or
explained to a family member. If you have any doubts about that, or about whether something
is lawful or consistent with this Code, you should stop and seek guidance as described in this
Code.

Every employee, officer, and director is required to read this Code, sign it, and to comply with
its terms. If you have any questions, please contact either you supervisor, management, or the
Ethics and Compliance Officer (“ECO”). As described in Section 111, questions also may be
submitted anonymously through the company’s Ethics Hotline.

1. Standards of Ethical Conduct
A. Understand the Legal and Regulatory Requirements

It is essential that you know and understand the legal and regulatory requirements that apply to
our business and to your specific area of responsibility. While you are not expected to have
complete mastery of these laws, rules, and regulations, you are expected to be able to recognize
situations that require you to consult with others to determine the appropriate course of action. If
you have a question in the area of legal compliance, you should approach your supervisor or the
ECO immediately.

B. Accurate Representations to the Government and Other Customers

The Company expects that all individuals will make accurate representations and certifications
on its behalf, including in oral and written communications. This requirement extends to both

affirmative representations and certifications as well as to implicit representations. Every time
an employee stamps, initials, or signs a document, he or she is representing to the recipient that

2
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the document is accurate and the underlying work was performed in accordance with the
requirements. It is a breach of this Code to make any misrepresentations to any customer, and
such misrepresentation may constitute a violation of law if the ultimate customer is the
government. The Company’s policy is always to provide information that is as complete and
accurate as possible. No employee shall knowingly record or use false data.

C. Conflicts of Interest

MDG employees must avoid any relationship or activity that might impair, or even appear to
impair, the ability to make objective and fair decisions when performing their jobs. A conflict of
interest occurs when a personal interest interferes in any way (or even appears or could
reasonably be expected to interfere) with the interests of MDG as a whole. We expect our
personnel to avoid actual or apparent conflicts of interest between their personal and professional
relationships. For example, a full-time employee’s primary work obligation is to MDG.
Personnel may not do work for or business with any competitor or potential competitor without
approval from the CEO or the ECO. Other outside activities, such as a second job or self-
employment, must be kept entirely separate from employment with MDG.

In evaluating whether an actual or contemplated activity may involve a conflict of interest, you
should consider:

e Whether the activity would appear improper to an outsider;

e Whether the activity could interfere with your job performance or the Company’s
performance;

e The potential impact of the activity on MDG’s business relationships, including
relationships with customers, partners, suppliers, and service providers.

If an employee is unsure whether an activity involves a conflict of interest, the employee should
seek advice from his or her supervisor, or the Company’s ECO.

D. Organizational Conflicts of Interest

Public contracting agencies often prohibit companies from serving in conflicting roles and have
adopted rules to prevent so-called “organizational conflicts of interest.” We must avoid or
mitigate (where approved) organizational conflicts of interest that affect the Company’s ability to
act impartially and in the best interest of the government agency involved when performing
under a government contract. These types of conflicts can arise if: (1) the Company or
Company personnel participate in the development of a statement of work for a procurement on
which we intend to compete (excluding circumstances in which a government agency seeks
industry comment or participation); (2) a statement of work requires us or our partners to
evaluate or assess work performed by the Company or its partners on a government contract; or
(3) the Company gains access to non-public proprietary information from its performance of a
government contract that may give us an unfair business advantage in another procurement
(excluding traditional incumbent advantages). We must take appropriate steps to recognize and
avoid organizational conflicts of interest and must seek advice from the ECO or management if
any such concerns arise.

Martin Defense Group, LLC
Confidential & Proprietary Information
Subject to 18 U.S.C. § 1905 and Exemptions to FOIA
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E. Political Contributions

The company does not make contributions or payments that could be considered a contribution to
a political party or candidate, or to intermediary organizations such as political action
committees. You are free to exercise your right to make personal political contributions within
legal limits. You should not make these contributions in a way that might appear to be an
endorsement or contribution by MDG. The Company will not reimburse you for any political
contribution.

F. Competition and Fair Dealing

We strive to compete vigorously and to earn business through superior work, not through
unethical or illegal business practices. Accordingly, all personnel should be aware of the
following limitations.

Improper Conduct. No employee may through improper means acquire proprietary or
source selection information from others, possess trade secret information, or induce
disclosure of confidential information. If you have obtained information of this variety
by mistake, or if you have any questions about the legality of future actions, you must
consult your supervisor, the ECO, or Company management.

Maintain Integrity. You are expected to deal fairly and honestly with MDG’s
customers, partners, suppliers, service providers, employees, and anyone else with
whom you have contact in the course of performing your duties to MDG. The making
of false or misleading statements about the Company’s competitors is prohibited by this
Code, inconsistent with MDG’s reputation for integrity, and harmful to MDG’s
business. You may not take unfair advantage of anyone through manipulation,
concealment, abuse of privileged information, misuse of confidential information,
misrepresentation of material facts, or any other unfair business practice.

Favoritism Is Prohibited. Employees involved in procurement have a special
responsibility to adhere to principles of fair competition in the purchase of products
and services by selecting suppliers based exclusively on typical commercial
considerations, such as quality, cost, availability, service, and reputation. Such
employees must award orders, contracts and commitment to suppliers of goods or
services without favoritism. Company business of this nature must be conducted
strictly on the basis of merit.

G. Gifts, Bribery, Gratuities, Kickbacks, and Conduct Giving Rise to the Appearance

of Impropriety

MDG is committed to earning business on the merits of its services. We do not tolerate bribery,
gratuities, kickbacks, improper gifts, or any other conduct giving rise to the appearance of
impropriety. In particular, MDG forbids payments or exchanges of any kind to any person either
to improperly obtain unfair business advantage in selling goods and services or to advance our

4
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interests with government authorities. We must not offer or provide gifts that, if accepted, would
violate these restrictions. A gift is defined broadly and includes anything of value, including any
gratuity, favor, discount, entertainment, hospitality, loan, forbearance, training or other item of
monetary value, whether provided in kind or through reimbursement, including meals.

To the extent you wish to give a gift to any government employee, business partner, or potential
business partner, you must first receive advance approval from the ECO, CFO or CEO. This
applies regardless of whether gifts are provided directly or in-kind.

MDG does not tolerate any behavior that gives rise to the appearance of impropriety, even if no
impropriety has taken place. Thus when interacting with public officials, all personnel should
ask themselves: “How would this look to a third party?” If you think a third party would
suspect something is improper, then you should stop and immediately seek guidance from your
supervisor or the ECO.

H. Lawsuits and Legal Proceedings

When the Company is or may be involved in litigation, special rules apply. You must contact
your supervisor or the ECO immediately if you receive a court order, court-issued document, or
any kind of notice of a potential or pending lawsuit, legal proceeding, or investigation.

l. Corporate Opportunities

Employees, officers, and directors may not compete with MDG, or take personal advantage of
business opportunities that MDG might want to pursue. Employees are prohibited from taking
for themselves personally opportunities that are discovered through the use of corporate
property, information, or position.

J. Maintenance of Records

MDG is committed to maintaining the integrity of our records. Our corporate and business
records, including all supporting entries to our books of account, must be completed
honestly, accurately, and understandably. Records must be retained or destroyed according
to the Company’s document retention policies or procedures then in effect.

As a government contractor, MDG may be required to maintain records pursuant to contract
clauses and applicable laws. All personnel must be aware of and abide by these
recordkeeping requirements.

K. Confidentiality

Integral to MDG’s business success is the Company’s protection of confidential
proprietary information, as well as nonpublic information entrusted to us by employees,
customers, and other business partners. Employees must abide by the following
requirements.

Martin Defense Group, LLC
Confidential & Proprietary Information
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e Confidential Information. Confidential information includes all non-public
information that might be useful to competitors or harmful to MDG or its
customers if disclosed, including business, marketing, product and service plans,
business and pricing strategies, financial information, forecasts, product
architecture, non-distributed source code, engineering ideas, designs, databases,
salary and personnel information, customer and supplier lists, and other similar
information.

e Maintain Confidentiality. We cannot protect our confidential information without
your help. Anyone who has had access to confidential Company information
must keep it confidential at all times and use it only for Company purposes, both
while working for MDG and after employment ends. You are required to observe
the provisions of any other specific policy regarding privacy and confidential
information that we may adopt from time to time.

e Certain Disclosures. Neither the confidentiality provision contained in this Code,
nor confidentiality provisions contained in any existing employment or contract
with the Company, shall be construed to prohibit or otherwise restrict you from
lawfully reporting waste, fraud, or abuse to a designated investigative or law
enforcement representative of a federal department or agency authorized to receive
such information under the procurement.

L. Protection of Company Assets

All personnel are expected to protect MDG’s assets and ensure their efficient use for legitimate
business purposes.

M. Protection of Government-Furnished Property

All personnel are expected to protect any government-furnished property and to ensure its
efficient use for legitimate business purposes.

N. Media Contacts and Public Communications

It is our policy to disclose material information concerning MDG to the public only in
accordance with the instructions of management. Only those individuals designated as
official spokespersons by Company management may address media or other public questions
regarding financial or other business matters.

0. Environmental, Health and Safety Standards

MDG is committed to providing a safe and healthy work environment. All personnel must act
consistently with that commitment and are required to comply with all applicable company
safety rules and all environmental, health, and safety laws.

Martin Defense Group, LLC
Confidential & Proprietary Information
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P. Work Relationships and Equal Employment Opportunity

No employee will give or receive any special consideration to the conditions of employment of
another employee due to family or personal relationships. The Company will employ persons
and make employment related decisions without regard to an individual’s race, color, religion,
sex, age, creed, national origin, citizenship, ancestry, marital status, sexual orientation, gender
identity, disability, medical condition, military or veteran status, or any other characteristic
protected by law.

All employees, officers, and directors are also responsible for conducting themselves so that
their actions are not considered sexually harassing, demeaning, or intimidating in any way.
This can include any conduct that involves the use of email, the internet, or other forms of
electronic communication.

Q. Domestic Sourcing Requirements

Public agencies may require the Company to use only domestic products, or to avoid certain
types of foreign products. When these sourcing limitations apply, we only provide products
from permitted countries.

I1l.  Compliance Program
A. Ethics & Compliance Officer and Training Program

MDG is committed to ensuring that all personnel comply with this Code. To that end, the
Company has created the position of Ethics & Compliance Officer, who will (a) serve as a
source for personnel to report suspected violations of the Code; (b) monitor Company
compliance with the Code; (c) consider edits or updates to the Code; (d) conduct training for
Company personnel at least twice per year regarding select topics in the Code; and (e)
investigate reported violations of this Code.

As of December 2020, the ECO is Eric Schiff. He can be contacted at eric@mdefensegroup.com.

B. Reporting Violations of the Code

One person’s actions (or inaction) can devastate MDG or its personnel. For that reason, you are
required to report known or suspected violations of the Code or laws to your immediate
supervisor, the ECO, or through the company’s compliance hotline, discussed in more detail
below. Failure to report such events constitute a violation of this Code.

Reports will be kept confidential to the maximum extent possible. To ensure the opportunity for
fully confidential reporting under this Code, and to the extent you feel uncomfortable reporting
an event directly to the ECO or management, the Company encourages you to send tips or to
report violations to the Company’s compliance hotline. The hotline allows for 24/7, anonymous
reporting through our hotline provider, Lighthouse Services, LLC. You may contact Lighthouse
through its website, its reporting application, its phone number or its email address. Contact
details are below:

Martin Defense Group, LLC
Confidential & Proprietary Information
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(Company is in process with establishing a contract with Lighthouse Services, LLC. The
specific contact information will be included in an updated version of this document.)

All issues will be treated seriously, and the Company will follow up on them quickly, discreetly,
and without bias.

If the Company’s investigation of a report indicates that a violation of this Code has probably
occurred, we will take such action as we believe to be appropriate under the circumstances. If we
determine that an employee is responsible for a Code violation, he or she will be subject to
disciplinary action up to, and including, termination of employment for cause and, in appropriate
cases, civil action or referral for criminal prosecution. Appropriate action may also be taken to
deter any future Code violations.

C. No Retaliation for Reporting Potential Violations

MDG strictly prohibits any retaliation against anyone reporting a concern or violation. If you
believe that anyone is experiencing any kind of retaliation, you must report that violation
immediately.

D. Mandatory Disclosure

For certain types of federally funded contracts, the United States Government requires that
contractors disclose evidence of noncompliance or misconduct in certain circumstances. As a
responsible contracting partner, MDG will make timely disclosures, in writing, to the appropriate
government officials whenever it becomes aware of credible evidence of certain types of
wrongdoing or offenses relating to a federally funded contract. MDG similarly will disclose to
the agency Contracting Officer credible evidence of any significant overpayment related to a
federally funded contract or subcontract. Failure to comply with this rule could subject the
Company and individuals involved to potential suspension or debarment from government
contracting, among other consequences.

Martin Defense Group, LLC
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Martin Defense Group, LLC

Code of Business Conduct and Ethics — Employee Acknowledgement

I have reviewed Martin Defense Group LLC’s Code of Business Conduct and Ethics (the “Code”). |
agree to comply with Martin Defense Group’s Code as a condition of my employment. | understand that
I may be disciplined, including termination, if I fail to comply with the Code.

Employee Signature Date

Print Name

Martin Defense Group, LLC
Confidential & Proprietary Information
Subject to 18 U.S.C. § 1905 and Exemptions to FOIA
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DECLARATION OF DANIEL J. BRUNK

I, DANIEL J. BRUNK, declare and aver as follows:

1. [ am over 18 years of age, am competent to make this declaration, and do so based
upon personal knowledge, unless otherwise stated.

2. I am making this declaration in response to the Federal Election Commission’s
(“FEC”) letter to PacMar Technologies LLC (“PacMar” or the “Company”), dated March 7, 2023
(the “Notice Letter”), regarding the FEC’s investigation of a complaint filed by the Campaign
Legal Center and Margaret Christ on February 3, 2020 (the “CLC Complaint”).

3. On November 20, 2020, I accepted the appointment replacing Martin Kao as the
new Chief Executive Officer and Manager of the Company (then Martin Defense Group, LLC)
and have acted in this capacity to this day.

4. Upon accepting my appointments in November 2020, I immediately engaged the
Navy and Defense Advanced Research Projects Agency, who were in the process of considering
suspending and debarring the Company as a result of Mr. Kao’s criminal conduct. Mr. Kao had
been suspended as a federal contractor in his individual capacity on October 23, 2020, and the
Navy official who had suspended Mr. Kao had the discretion to extend the suspension to the
Company because of its affiliation with Mr. Kao. If the Company had been suspended, it would
have been temporarily unable to bid on or receive new federal contracts, extensions, or options.
Debarment would have made the temporary measures permanent.

5. Fortunately, after a thorough investigation, and based on the isolated and unilateral
nature of Mr. Kao’s gross misconduct as well as the Company’s expertise and decades-long history
as a respected federal contractor, both federal and state debarment officials decided not to suspend

or debar the Company, thereby allowing the Company to continue contracting with the federal
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government. The officials uniformly concluded that removal of Mr. Kao from the Company and
debarment of Mr. Kao as a federal contractor were adequate remedies.

6. Within two weeks of replacing Martin Kao as CEQO, I also implemented a Code of
Conduct at the Company. This Code of Conduct includes language reinforcing the Company’s
long-standing policy prohibiting the use of Company funds for federal political contributions. I
have supplied a true and correct copy of this Code of Conduct to be enclosed with the Company’s
response to the FEC’s Notice Letter.

7. At all times since my appointments in November 2020 as the manager and chief
executive of the Company, and per the long-standing prohibitions in the Company’s Code of
Conduct, no Company funds have been used for federal political contributions.

I declare under penalty of law that the foregoing is true and correct.

Dated: Honolulu, Hawaii, April 40, 2023.

/s/ Daniel J. Brunk 04/2%

DANIEL J. BRUNK
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ORIGINAL

JUDITH A. PHILIPS DANIEL S. KAHN
Acting United States Attorney Acting Chief, Fraud Section
District of Hawaii Criminal Division, U.S. Dept. of Justice
CRAIG S. NOLAN THOMAS J. TYNAN
Assistant U.S. Attorney Trial Attorney
Room 6100, PJKK Federal Building U.S. Dept. of Justice
300 Ala Moana Blvd. Criminal Division, Fraud Section
Honolulu, Hawaii 96850 1400 New York Avenue, N.W.
Telephone: (808) 541-2850 Washington, D.C. 20005
Facsimile: (808) 541-2958 Telephone: (202) 768-1136
E-mail: Craig.Nolan@usdoj.gov E-mail: Thomas.Tynan@usdoj.gov
Attorneys for Plaintiff FILED IN THE
UNITED STATES OF AMERICA  UNITED STATES DISTRICT COURT
DISTRICT OF HAWAI|
IN THE UNITED STATES DISTRICT COURT MAY 06 2021 an

% at Mociockand Pmif

FOR THE DISTRICT OF HAWAII MICHELLE RYNNE, CLERK

UNITED STATES OF AMERICA, ) crR.No, ClR21-00 061JA0

)
Plaintiff, ) [18 U.S.C. §§ 1343 and 1957]
)
VS. )
)
MARTIN KAQ, )
)
Defendant. )
INDICTMENT
The Grand Jury charges:
I/
/!
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General Allegations

At all times relevant to this Indictment:

The Defendant and the Navatek Entities

1. MARTIN KAO, the defendant, was a resident of Honolulu, Hawaii.
KAO owned 99% of Navatek LLC, and served as its Chief Executive Officer.

2. Navatek LLC was a research, engineering, design, and innovations
company that specialized in novel systems for the Department of Defense
(“DOD”) and other partners in academia and other scientific fields. Nearly all of
Navatek LLC’s revenue was from the DOD. On or about July 27, 2020, Navatek
LLC changed its name to Martin Defense Group, LLC.

3.  Navatek LLC was the sole member and manager of Navatek CFD
Technologies LLC, Navatek Lifting Body Technologies LLC, Navatek Alternative
Energy Technologies LL.C, and Navatek SHC LLC (collectively, the “Navatek
Subsidiaries”). In effect, these entities were subsidiaries of Navatek LLC.

The Small Business Administration and the CARES Act

4.  The United States Small Business Administration (“SBA”) was an
executive-branch agency of the United States government that provided support to
entrepreneurs and small businesses. The mission of the SBA was to maintain and

strengthen the nation’s economy by enabling the establishment and viability of
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small businesses and by assisting in the economic recovery of communities after
disasters.

5.  The SBA enabled and provided for loans through banks, credit unions,
and other lenders that had government-backed guarantees. The SBA also provided
direct loans.

6. In or about March 2020, the Coronavirus Aid, Relief, and Economic
Security (“CARES”) Act was enacted to provide emergency financial assistance to
the millions of Americans suffering negative economic effects caused by the
COVID-19 pandemic. The CARES Act established several new programs and
provided for expansion of others, including programs created and administered by
the SBA.

The Paycheck Protection Program

7.  One source of relief provided by the CARES Act was the
authorization of up to $349 billion in forgivable loans to small businesses for job
retention and certain other expenses, through a program referred to as the Paycheck
Protection Program (“PPP”). In or about April 2020, Congress authorized over
$300 billion in additional PPP funding.

8.  In order to obtain a PPP loan, a qualifying business was required to
submit a PPP loan application, which was signed by an authorized representative

of the business. The PPP loan application required the business (through its

3
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authorized representative) to acknowledge the program rules and make specified
affirmative certifications in order to be eligible to obtain the PPP loan. In the PPP
loan application, the loan applicant was required to state, among other things, its:
(i) average monthly payroll expenses; and (ii) number of employees. These figures
were used to calculate the amount of money the small business was eligible to
receive under the PPP. In addition, businesses applying for a PPP loan were
required to provide documentation supporting their payroll expenses.

9. A PPP loan application was required to be processed by a
participating lender, such as a financial institution. If a PPP loan application was
approved, the lender funded the PPP loan using its own moneys, which were 100%
guaranteed by the SBA. Data from the application, including information about
the borrower, the total amount of the loan, and the listed number of employees,
was transmitted by the lender to the SBA in the course of processing the loan.

10. PPP loan proceeds were required to be used by the business for
specified permissible business expenses, including payroll costs, interest on
mortgages, rent, and utilities.

Relevant Financial Institutions

11. Bank 1 was a Hawaii-based community bank. Bank 1 was an

approved SBA lender and participated as a lender in the PPP, Navatek LLC

maintained an account at Bank 1.
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12.  Bank 2 was a mainland-based bank focused on online banking
services. Bank 2 was an approved SBA lender and participated as a lender in the
PPP. Neither KAO nor Navatek LLC maintained accounts at Bank 2.

13. Bank 3 was a Hawaii-based regional bank. Bank 3 was an approved
SBA lender and participated as a lender in the PPP. KAO maintained a personal
account at Bank 3.

14, Bank 4 was a mainland-based national bank. KAO and Navatek LLC
maintained investment accounts at Bank 4.

Counts 1-3
Wire Fraud
(18 U.S.C. § 1343)

15. The allegations contained in Paragraphs 1 through 14 of this
Indictment are hereby realleged and incorporated by reference.

16. From in or around March 2020 to in or around July 2020, within the
District of Hawaii and elsewhere, MARTIN KAO, the defendant, knowingly
devised and intended to devise a scheme and artifice to defraud and to obtain
money and property from the PPP and its participating lenders by means of
materially false and fraudulent pretenses, representations, and promises, and
transmitted and caused to be transmitted by means of interstate wire, writings,

signs, signals, pictures, and sounds for the purpose of executing such scheme and

artifice.
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The Purpose of KAO's Scheme to Defraud

17.  In devising the scheme, KAQ’s purpose was to obtain money for
which KAO, Navatek LLC, and the Navatek Subsidiaries were not eligible to
receive under the PPP by submitting and causing to be submitted false and
fraudulent PPP loan applications and representations to Bank 1, Bank 2, and Bank
3. As aresult of the scheme, KAO fraudulently obtained more than $12.8 million
in PPP funds for his companies and transferred approximately $2 million of those
PPP funds to himself for his personal benefit.

KAQO's Scheme to Defraud
In furtherance of KAQO’s scheme to defraud:
KAQ’s PPP Loan Application to Bank 1

18.  On or about April 3, 2020, KAO submitted and caused to be
submitted to Bank 1 a PPP loan application in the name and tax identification
number of Navatek LLC signed by KAO seeking the maximum amount of $10
million in PPP funds and containing materially false and fraudulent representations
as to average monthly payroll, number of employees, and ownership of or common
management with any other business (hereinafter, the “Bank 1 PPP loan
application™).

19. Inthe Bank 1 PPP loan application, KAO falsely and fraudulently

stated that Navatek LL.C had an average monthly payroll of $4,072,000. KAO’s
6
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then well knew, Navatek LLC and the Navatek Subsidiaries, including Navatek
CFD Technologies LLC, had previously received the Bank 1 PPP loan based on an
average monthly payroll that included the average monthly payroll stated in the
Bank 2 PPP loan application that KAO submitted.

30. Inthe Bank 2 PPP loan application, KAO falsely and fraudulently
stated that Navatek CFD Technologies LLC had 140 employees. KAO’s
representation was false and fraudulent because, as KAO then well knew, Navatek
CFD Technologies LLC employed during calendar year 2019 approximately 40
employees. KAQ’s representation was also false and fraudulent because, as KAO
then well knew, Navatek LLC and the Navatek Subsidiaries, including Navatek
CFD Technologies LLC, had previously received the Bank 1 PPP loan based on a
stated number of employees that included the 140 employees stated in the Bank 2
PPP loan application that KAO submitted.

31. Inthe Bank 2 PPP loan application, KAQ falsely and fraudulently
responded “No” to Question 3 that asked: “Is the Applicant or any owner of the
Applicant an owner of any other business, or have common management with, any
other business?” KAQ’s response was false and fraudulent because, as KAO then
well knew, KAO owned and managed the Navatek Subsidiaries, including Navatek
CFD Technologies LLC, through his ownership and control of Navatek LLC. By

responding falsely, KAO avoided listing all such businesses and describing the

10
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representation was false and fraudulent because, as KAO then well knew, for the
calendar year of 2019, Navatek LLC and the Navatek Subsidiaries had a combined
average monthly payroll of approximately $829,385, as calculated by Navatek
personnel.

20. Inthe Bank 1 PPP loan application, KAQ falsely and fraudulently
stated that Navatek LLC had 490 employees. KAQ’s representation was false and
fraudulent because, as KAQO then well knew, Navatek LL.C and the Navatek
Subsidiaries collectively employed during calendar year 2019 approximately 140
employees.

21. Inthe Bank 1 PPP loan application, KAO falsely and fraudulently
responded “No” to Question 3 that asked: “Is the Applicant or any owner of the
Applicant an owner of any other business, or have common management with, any
other business?” KAQ’s response was false and fraudulent because, as KAO then
well knew, KAO owned and managed the Navatek Subsidiaries through his
ownership and control of Navatek LLC. By responding falsely and fraudulently,
KAOQ avoided listing all such businesses and describing the relationship of the
businesses, as required for an affirmative response to Question 3.

22. Inthe Bank 1 PPP loan application, KAO falsely and fraudulently
certified that, from February 15, 2020 to December 31, 2020, Navatek LLC “has

not and will not receive another loan under the [PPP].”

7
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23. Inthe Bank 1 PPP loan application, KAO falsely and fraudulently
certified “that the information provided in this application and the information
provided in all supporting documents and forms is true and accurate in all material
respects.”

24.  In support of the Bank 1 PPP loan application, KAO submitted and
caused to be submitted a false and fraudulent spreadsheet used to calculate the
applicant’s (Navatek LL.C’s) average monthly payroll and number of employees
that, as KAO then well knew, included costs for employees that did not exist and
were not eligible for inclusion.

25. From in or around April 2020 to in or around July 2020, KAO made
additional false and fraudulent representations to Bank 1 in support of the Bank |
PPP loan application. KAO intended these representations to pressure Bank 1 into
quickly and without scrutiny approving the Bank 1 PPP loan application and to
conceal the scheme.

26. By no later than April 18, 2020, Bank 1 issued and funded the
requested PPP loan by depositing $10 million into Navatek LLC’s business
checking account (XXXXXXXX9145) at Bank 1.

KAQ’s PPP Loan Application to Bank 2
27.  On or about April 20, 2020, KAO submitted and caused to be

submitted to Bank 2 a PPP loan application in the name and tax identification

8
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number of Navatek CFD Technologies LLC signed by KAO seeking $2,841,490 in
PPP funds and containing materially false and fraudulent representations as to
average monthly payroll, number of employees, and ownership of or common
management with any other business (hereinafter the “Bank 2 PPP loan
application”).

28. In an email accompanying the Bank 2 PPP loan application, KAO
falsely and fraudulently stated to a President of Bank 2: “[W]e did submit an
application with a local Hawaii bank for a completely separate company, and that
is the one that got fumbled.” KAQO’s representation in the email was false and
fraudulent because, as KAO then well knew, the PPP application to which he
referred in the email had been approved and funded by Bank 1, and the applicant
for the Bank 1 PPP loan was not a “completely separate company.” In fact, the
applicant for the first PPP loan was Navatek LLC, the entity that owned Navatek
CFD Technologies LLC.

29. Inthe Bank 2 PPP loan application, KAO falsely and fraudulently
stated that Navatek CFD Technologies LLC had an average monthly payroll of
$1,136,596. KAO’s representation was false and fraudulent because, as KAO then
well knew, for the calendar year of 2019, Navatek CFD Technologies LLC had an
average monthly payroll of approximately $276,450, as calculated by Navatek

personnel. KAQ’s representation was also false and fraudulent because, as KAO

9
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relationship of the businesses as required for an affirmative response to Question 3,
and thereby avoided the possibility that Bank 2 and the SBA would determine that
Navatek CFD Technologies LLC was not eligible for a PPP loan due to the Bank 1
PPP loan to Navatek LLC.

| 32. Inthe Bank 2 PPP loan application, KAO falsely and fraudulently
certified that, from February 15, 2020 to December 31, 2020, Navatek CFD
Technologies LLC “has not and will not receive another loan under the [PPP].”
KAQ’s representation was false and fraudulent because, as KAO then well knew,
Navatek CFD Technologies LLC had approximately two days earlier received the
Bank 1 PPP loan in the amount of $10 million in the name of Navatek LLC.

33. Inthe Bank 2 PPP loan application, KAO falsely and fraudulently
certified “that the information provided in this application and the information
provided in all supporting documents and forms is true and accurate in all material
respects.”

34, From in or around April 2020 to in or around July 2020, KAO made
additional false and fraudulent representations to Bank 2 and others in support of
the Bank 2 PPP loan application and to conceal the scheme.

35. On or about May 6, 2020, Bank 2 issued and funded the requested
PPP loan by depositing $2,841,490 into Navatek LLC’s account

(XXXXXXXX9145) at Bank 1.
11
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36.  On or about May 4, 2020, after Bank 2’s approval of the PPP loan
application and funding of the Bank 2 PPP loan, KAO altered the previously-
submitted, fully-executed promissory note for the Bank 2 PPP loan by deleting all
references to the PPP. KAO then provided the altered note to others to conceal his
scheme to defraud.

KAQ’s PPP Loan Application to Bank 3

37. Onorabout April 21, 2020, KAO submitted and caused to be
submitted to Bank 3 a PPP loan application in the name and tax identification
number of Navatek SHC LLC signed by KAO seeking $2,852,839 in PPP funds
and containing materially false and fraudulent representations as to average
monthly payroll, number of employees, and ownership of or common management
with any other business (hereinafter the “Bank 3 PPP loan application”).

38. In an email accompanying the Bank 3 PPP loan application, KAO
falsely and fraudulently stated to a Vice President of Bank 3:

As we discussed, we dropped the ball with timing and process the first

time. Our entire company structure is complicated to say the least. With

operations/offices/employees and entities all over the country, we

really got confused on how to apply. Long story...short...we

discussed with SBA and figured it out...too late. We'll [sic] here is

hopefully our second chance. The SHC Entity is our (Salaries Hawaii

Company) entity. We are applying under that entity alone and told that

is the way to correctly do it. So the application is correct and all

calculation have been reviewed to eliminate all salary amounts in
excess of $100K.

12
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KAQ’s representations in the email were false and fraudulent because, as KAO
then well knew, the PPP loan application to which he referred in the email had
been approved and funded by Bank 1.

39. Inthe Bank 3 PPP loan application, KAQO falsely and fraudulently
stated that Navatek SHC LLC had an average monthly payroll of $1,141,136.
KAOQ’s representation was false and fraudulent because, as KAO then well knew,
for the calendar year of 2019 and through the application date, Navatek SHC LLC
had no payroll. KAQ’s representation was also false and fraudulent because, as
KAO then well knew, Navatek LLC and the Navatek Subsidiaries had previously
received the Bank 1 PPP loan based on an average monthly payroll that included
the average monthly payroll stated in the Bank 3 PPP loan application that KAO
submitted.

40. In the Bank 3 PPP loan application, KAO falsely and fraudulently
stated that Navatek SHC LLC had 140 employees. KAQO’s representation was
false and fraudulent because, as KAQ then well knew, Navatek SHC LLC had no
employees during calendar year 2019 and through the application date. KAQO’s
representation was also false and fraudulent because, as KAO then well knew,
Navatek LLC and the Navatek Subsidiaries had previously received the Bank |
PPP loan based on a stated number of employees that included the 140 employees

stated in the Bank 3 PPP loan application that KAO submitted.
13
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41. Inthe Bank 3 PPP loan application, KAQO falsely and fraudulently
responded “No” to Question 3 that asked: “Is the Applicant or any owner of the
Applicant an owner of any other business, or have common management with, any
other business?” KAQ’s response was false and fraudulent because, as KAO then
well knew, KAO owned and managed the Navatek Subsidiaries, including Navatek
SHC LLC, through his ownership and control of Navatek LLC. By responding
falsely, KAO initially avoided listing all such businesses and describing the
relationship of the businesses as required for an affirmative response to Question 3,
and thereby initially avoided the possibility that Bank 3 and the SBA would
determine that Navatek SHC LLC was not eligible for a PPP loan due to the Bank
1 PPP loan to Navatek LLC.

42. Inthe Bank 3 PPP loan application, KAO falsely and fraudulently
certified that, from February 15, 2020 to December 31, 2020, Navatek SHC LLC
“has not and will not receive another loan under the [PPP].” KAQ’s certification
was false and fraudulent because, as KAO then well knew, Navatek SHC LLC had
approximately three days earlier received the Bank 1 PPP loan in the name of
Navatek LLC.

43. Inthe Bank 3 PPP loan application, KAO falsely and fraudulently

certified “that the information provided in this application and the information

14
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provided in all supporting documents and forms is true and accurate in all material
respects.”

44.  From in or around April 2020 to in or around July 2020, KAO made
additional false and fraudulent statements to Bank 3 in support of the Bank 3 PPP
loan application, false and fraudulent representations and certifications in revised
submissions of the Bank 3 PPP loan application, and false and fraudulent
statements to Bank 3 and others to conceal the scheme.

45.  After a Vice President at Bank 3 informed KAO that Navatek SHC
LLC’s tax identification number was different from those stated on payroll forms
submitted in support of the loan application, KAO falsely and fraudulently stated
in an email to the Vice President: “[T]he varying entities have employees, but all
payroll is ‘cleared’ through SHC (Salaries Hawaii Company, LLC).” KAQO's
statement was false and fraudulent because, as KAO then well knew, payroll was
not “cleared” through Navatek SHC LLC. In response to KAQO’s email, the Vice
President instructed KAO to submit applications in the names of the entities that
paid the employees.

46. After KAO submitted revised Bank 3 PPP loan applications in the
names and tax identification numbers of Navatek LLC and Navatek CFD
Technologies LLC, Bank 3 determined through SBA systems that each of those

two entities had already been approved for a PPP loan. When so advised by the
15
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Bank 3 Vice President, KAO falsely and fraudulently stated in an email to the Vice
President on or about April 29, 2020: “After much a do [sic] last night and this
morning, we have made no progress on getting to the bottom of this and with SBA
on getting the actual approval notifications or numbers.” KAO then abandoned his
efforts to obtain additional PPP loans from Bank 3.
The Interstate Wires

47. Inexecuting the scheme, KAO transmitted and caused to be

transmitted by means of interstate wire, writings, signs, signals, pictures, and

sounds for the purpose of executing such scheme and artifice, as set forth below:

Count | Approximate Date | Description

1 04/03/2020 Submission of a PPP Application to Bank 1 via
Internet Portal

2 04/20/2020 Submission of a PPP Application to Bank 2 via
Email

3 04/21/2020 Submission of a PPP Application to Bank 3 via
Email

All in violation of Title 18, United States Code, Sections 1343 and 2.
Counts 4-8
Money Laundering
(18 U.S.C. § 1957)
48. The allegations contained in Paragraphs 1 through 47 of this
Indictment are hereby realleged and incorporated by reference.

49.  On or about the dates set forth below, within the District of Hawaii

and elsewhere, MARTIN KAO, the defendant, knowingly engaged and attempted
16
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to engage in the following monetary transactions by, through, and to a financial

institution, affecting interstate and foreign commerce, in criminally derived

property of a value greater than $10,000, namely the transfer of funds from Bank 1

account number XXXXXX9145, such property having been derived from a

specified unlawful activity, namely Wire Fraud, in violation of Title 18, United

States Code, Section 1343, as set forth below:

Count | Approximate | Description of Disposition of Funds | Transaction
Date Transaction Amount

4 04/21/2020 Check no. 31029 | Deposited into Bank 4 | $2,000,000
payable to account no. XXX-
Navatek LLC X3506

5 04/22/2020 Check no. 30986 | Deposited into Bank 4 | $2,000,000
payable to account no. XXX-
MARTIN KAO X2641

6 04/29/2020 Check no. 31124 | Deposited into Bank 4 | $3,000,000
payable to account no. XXX-
Navatek LLC X3506

7 05/07/2020 Check no. 31127 | Deposited into Bank 4 | $3,000,000
payable to account no. XXX-
Navatek LLC X3506

8 05/18/2020 Check no. 31249 | Deposited into Bank 3 | $20,200
payable to account no. XX-
MARTIN KAO XX1787

All in violation of Title 18, United States Code, Sections 1957 and 2.

First Forfeiture Notice

50. The allegations contained in all paragraphs of Counts 1 and 2 of this

Indictment are hereby realleged and incorporated by reference for the purpose of

17
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noticing forfeitures pursuant to Title 18, United States Code, Section 981(a)(1)(C),
and Title 28, United States Code, Section 2461(c).

51. The United States hereby gives notice to the defendant that, upon
conviction of the offenses charged in Counts 1 and 2 of this Indictment, the
government will seek forfeiture, in accordance with Title 18, United States Code,
Section 981(a)(1)(C), and Title 28, United States Code, Section 2461(c), of any
and all property, real or personal, that constitutes or is derived from proceeds
traceable to the violations of Title 18, United States Code, Section 1343, alleged in
Counts 1 and 2 of this Indictment, including but not limited to a sum of money
equal to at least $12,841,490 in United States currency.

52. Ifby any act or omission of the defendant, any of the property subject
to forfeiture described in the preceding paragraph herein:

a. cannot be located upon the exercise of due diligence;
b. has been transferred or sold to, or deposited with, a third party;
c.. has been placed beyond the jurisdiction of the court;
d. has been substantially diminished in value; or
e. has been commingled with other property which cannot be divided
without difficulty,
the United States of America will be entitled to the forfeiture of substitute property

up to the value of the property described above in the preceding paragraph,

18
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pursuant to Title 21, United States Code, Section 853(p), as incorporated by Title
28, United States Code, Section 2461(c).

Second Forfeiture Notice

53. The allegations contained in all paragraphs of Counts 4 through 8 of
this Indictment are realleged and incorporated by reference for the purpose of
noticing forfeitures pursuant to Title 18, United States Code, Section 982.

54. The United States hereby gives notice to the defendant that, upon
conviction of the offenses charged in Counts 4 through 8 of this Indictment, the
government will seek forfeiture, in accordance with Title 18, United States Code,
Section 982(a)(1), of any and all property, real or personal, involved in the
violations of Title 18, United States Code, Section 1957, alleged in Counts 4
through 8 of this Indictment, and all property traceable to such property.

55. If by any act or omission of defendant, any of the property subject to
forfeiture described in the preceding paragraph herein:

a, cannot be located upon the exercise of due diligence;

b. has been transferred or sold to, or deposited with, a third party;

c. has been placed beyond the jurisdiction of the court;

d. has been substantially diminished in value; or

e. has been commingled with other property which cannot be divided

without difficulty,
19
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the United States of America will be entitled to forfeiture of substitute property up
to the value of the property described above in the preceding paragraph, pursuant
to Title 21, United States Code, Section 853(p), as incorporated by Title 18, United
States Code, Section 982(b)(1).
DATED: May 6, 2021, at Honolulu, Hawaii.
A TRUE BILL

/s/ Foreperson

FOREPERSON, GRAND JURY

Il

JUDITH A. PHILIPS
Acting United States Attorney
District of Hawaii

(3, A4

CRAIG S. N LAN
Assistant U. S Attorney

DANIEL S. KAHN

Acting Chief, Fraud Section
Criminal Division

U.S. Department of Justice
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Trial Attorney
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DEMAND FOR ARBITRATION

Claimant NAVATEK CAPITAL INC,, individually and derivatively on behalf of Nominal
Respondent MARTIN DEFENSE GROUP, LLC, fka NAVATEK LLC, by and through its
attorneys Kobayashi Sugita & Goda, LLP, submits this demand for arbitration against Respondent
MARTIN KAO and Nominal Respondent MARTIN DEFENSE GROUP, fka NAVATEK LLC
alleges and avers as follows:

A. PARTIES

1, Claimant NAVATEK CAPITAL INC. (“NCI”), individually and derivatively on
behalf of Nominal Respondent MARTIN DEFENSE GROUP, LLC, fka NAVATEK LLC, is, and
was at all times relevant herein, a Hawaii corporation doing business in the State of Hawaii.

2. Nominal Respondent MARTIN DEFENSE GROUP, LLC, fka NAVATEK LLC
(“Company”) is, and was at all times relevant herein, a Hawaii limited liability company doing
business in the State of Hawalii.

i Respondent MARTIN KAO ("Respondent Kao"), is, and was at all times relevant
herein, a resident of the State of Hawaii.

4. Respondent Kao at all relevant times held a majority voting membership interest in
Company, but only owned an approximate thirty-nine percent (39%) of all the ownership interest
in Company as of December 31, 2019, was also the sole manager of Company, and at all relevant
times herein was acting as the sole member-manager of Company.

8; NCI was at all times relevant a minority one percent (1%) owner of the profits and
losses of the Company, but held a sixty-one percent majority interest in the capital of the Company,

and at all relevant times herein was not participating in the management or control of the Company.
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6. NCI has confributed substantial sums of money to the Company and has a
substantial capital account in the Company, in excess of $2,500,000.

B. RESPONDENT KAO’S OWNERSHIP, MANAGEMENT AND FIDUCIARY
DUTIES OWED TO COMPANY

() Respondent Kao began working at Company in 2008 (then “Navatek, Ltd.”).

8. On or about August 31, 2018, Navatek Ltd. converted to “Navatek, LLC” as a
limited liability company under Hawaii law pursuant to articles of conversion filed with the
Department of Commerce and Consumer Affairs (“DCCA”).

9. At all relevant times until March 1, 2019, NCI owned 100% of the Company (being
Navatek Ltd. until August 31, 2018).

10.  On March 1, 2019, NCI transferred 99% of the future profits and losses of the
Company to Respondent Kao, maintaining a 1% interest in future profits and losses in the
Company. At the time of the transfer, NCI's capital account in the Company was $2,577,320 and
Respondent Kao's capital account was zero.

11, NCI continues fo hold its capital account to this day, which capital account has
increased to $2,596,808 as of December 31, 2019 by allocations of income to the capital account,
and holds nearly all of the Company’s capital and future capital risk in the Company.

12.  Incontrast to NCI, Respondent Kao held only $1,604,098 of the Company’s capital
account as of December 31, 2019, and has a relatively inconsequential stake in the Company’s
future capital risk as Respondent Kao has made significant withdrawals from the Company in
2020,

13.  OnMarch 1,2019, NCI and Respondent Kao, being the sole members of Company,
executed an operating agreement (the “Operating Agreement”) concerning the ownership and

management of Navatek, among other operating matters.
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14, On July 27, 2020, Respondent Kao filed Articles of Amendment to Change Limited
Liability Company Name with the DCCA, changing the name of the Company from Navatek LLC
to The Martin Group, LLC (the “Company Name Change”).

Iy From March 1, 2019 until November 19, 2021 (the “Relevant Period”),
Respondent Kao held a ninety-nine percent (99%) voting interest in the Company, and was the
sole manager of Company pursuant to the terms of Operating Agreement.

16. By reason of his position as a member, manager, and fiduciary of Company during
the Relevant Period, and because of his ability to control the business and affairs of the Company,
Respondent Kao owed Company and its members fiduciary obligations of good faith, loyalty and
care, and was required to use his utmost ability to control and manage the Company in a fair, just,
honest and equitable manner. Respondent Kao was required to act in furtherance of the best
interests of Company and its members and not in furtherance of his, or any other individual or
entity’s, personal interest or benefit.

17.  As the manager of Company during the Relevant Period, Respondent Kao owed to
the Company and its members the fiduciary duty to exercise good faith and diligence in the
administration of the Company’s affairs and in the use and preservation of its property and assets,
and the highest obligations of fair dealing.

18.  To faithfully discharge his duties, Respondent Kao was required during the
Relevant Period to exercise reasonable and prudent supervision over the management, policies,
practices and controls of the Company. By virtue of such duties, Respondent Kao was required

to, among other things:
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a. Exercise good faith to ensure that the affairs of the Company were
conducted in an efficient, business-like manner so as to make it possible to provide the
highest quality performance of the Company’s business;

b. Exercise good faith to ensure that the Company was operated in a diligent,
honest and prudent manner and complied with all applicable federal, state and foreign laws,
rules, regulations and requirements, and all contractual obligations, including acting only
within the scope of his legal authority;

C. Exercise good faith in preparing and/or supervising the preparation, filing
and/or dissemination of financial statements, audits, reports, employment, accounting, or
other information required by law, and in examining and evaluating any reports, filings,
submissions, or examinations, audits, or other employment or financial information
concerning the Company; and

d. Refrain from unduly benefiting himself and other Company insiders or third
parties at the expense of the Company.

19, Section 5.5 of Company’s Operating Agreement states that “Bach Manager shall
perform his duties as a Manager in good faith, in the best interests of the Company, and with such
care as an ordinarily prudent person in a like position would use under similar circumstances.”

20.  Section 6.5 of the Company’s Operating Agreement expressly acknowledges that
NCI at all times relevant has been a passive member in the Company and has not participated in
the management of the Company, stating that “[the] Members acknowledge that Navatek Capital
Ine. holds its interest as a passive investment and will not participate in the management and

control of the Company except as specifically permitted by this Agreement.”
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21 Section 8.1 of the Company’s Operating Agreement provides that cach member in
the Company shall carry out their duties and obligations and will not “(c) Transfer Iall or any
portion of'its Units in the Company in violation of [the Operating Agreement]... [or] (¢) commit a
breach of any material covenant contained in [the Operating Agreement]....”

22, Pursuant to HRS Section 428-409(h)(3), Respondent Kao, as the member-manager
of the Company during the Relevant Period who exerciscd the rights of a manager in the
management of the Company’s business pursuant to the Operating Agreement, was held to the
same standards of conduct required of a member in subsections (b) to (f) of HRS Section 428-409.

23.  Respondent Kao’s duties to the Company and NCI during the Relevant Period
under HRS Section 428-409(h)(3) included, but were not limited, the nonwaivable duty of loyalty
contained in HRS Section 428-409(b) to (1) account to the Company and to hold as trustee for it
any property, profit, or benefit derived by Respondent Kao in the conduct of the Company’s
business or derived from a use by Respondent Kao of the Company's property, including the
appropriation of a Company’s opportunity, (2) refrain from dealing with the Company in the
conduct of the Company's business as or on behalf of a party having an interest adverse to the
Company, and (3) refrain from competing with the Company in the conduct of the Company's
business.

24,  Respondent Kao’s duties to the Company and NCI during the Relevant Period
under HRS Section 428-409(h)(3) also included, but were not limited to, the duty of care contained
in HRS Section 428-409(c) to refrain from engaging in grossly negligent or reckless conduct,

intentional misconduct, or a knowing violation of law.
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25, Respondent Kao's duties to the Company and NCI during the Relevant period
under HRS Section 428-409(h)(3) further included, but were not limited, the duty of good faith
and fair dealing contained in HRS Section 428-409(d).

26. Sections 8.1 and 8.2 of the Operating Agreement provide for the removal of any
member who breaches a material covenant contained in the Operating Agreement.

27. - Section 4.1 of the Operating Agreement provides:

4.1 Distributions. Except in the event of dissolution and winding up, the
Company shall make distributions of its Distributable Cash, if any, at
such times as determined by the Management Committee, in its

reasonable discretion, ninety-nine percent (99%) to Martin Kao and one
percent (1%) to Navatek Capital Inc.

28,  Section 5.4 of the Operating Agreement, in relevant part, provides:
5.4. Limitation = on Authority of the Management Committec.
Notwithstanding any other provision of this Agreement, the Management

Committee shall not take any action in connection with any of the following
matters without the unanimous written consent signed by the Members:

¢)  Any act in contravention of this [Operating] Agrecment; [and]

() Any transaction between the Company and any Member,
Manager or affiliate which may not be an arm’s length transaction[. ]

C. RESPONDENT KAO’S PPP LOAN FRAUD

29, During the Relevant Period, Respondent Kao knowingly and fraudulently used the
Company as his personal vehicle to commit federal bank fraud and money laundering in
connection with the CARES Act Paycheck Protection Program (“PPP Program”), which conduct
included, among other things, Respondent Kao making knowing false misrepresentations in
Company’s federal loan applications to various financial institutions under the PPP Program and
improperly using ill-gotten loan proceeds from the PPP Program for his personal use, all in

violation of Title 18 United States Code Sections (“U.S.C.”) 1344 and 1957.
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30.  OnJuly 23, 2020, NCT’s principal, upon learning indirectly through a news article
about the Company being one of the largest loan recipients of the PPP loan program in Hawaii,
raised concerns to Respondent Kao about whether Respondent Kao had misrepresented the
Company’s payroll and related information in its loan applications under the PPP Program and
requested that Respondent Kao provide NCI with copies of the Company’s loan applications under
the PPP Program in order to verify the accuracy of the information and representations made by
Respondent Kao therein,

31.  Respondent Kao, who is a certified public accountant and has asserted that he holds
a law degree, dismissed NCI’s concerns regarding the Company’s loans under the PPP Program,
claiming that he had done everything in conformance with his advisors, and refused to provide
NCI with any of the Company’s loan applications under the PPP Program.

32.  On September 29, 2020, the United States Department of Justice (the “DOJ”) filed
a criminal complaint against Respondent Kao, MAG.NO. 20-01208-WRP (the “Criminal
Complaint”), charging Mr. Kao with “Bank Fraud, in violation of 18 U.S.C. § 1344, and Money
Laundering, in violation of 18 U.S.C. § 1957.”

33.  Respondent Kao knowingly misused the Company to defraud the United States
Government out of millions of dollars through a scheme whereby Respondent Kao purposefully
misrepresented the Company’s staff and payroll figures in order to fraudulently obtain inflated
(and partially forgivable) PPP loans from the United States government under the PPP Program.

34,  Respondent Kao first fraudulently obtained a $10,000,000 PPP loan, being the
maximum loan amount allowable under the PPP Program, from Central Pacific Bank (“CPB”)
through false pretenses, misrepresentations, and false documentation in violation of federal bank

frand and money laundering statutes.
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35.  Despite being statutorily prohibited from doing so, Respondent Kao next sought
and unlawfully obtained a second $2,841,490 PPP loan from Radius Bank through the same false
pretenses, misrepresentations, and false documentation used to fraudulently obtain the
$10,000,000 PPP loan from CPB, while also lying in the application about whether the Company
had previously applied for or obtained a PPP loan.

36,  Unsatistied with defrauding the government out of $12,841,490 in loans under the
PPP Program, Respondent Kao fraudulently sought a third $2,852,839 PPP loan, this time from
First Hawaiian Bank, through the same lies and deception, which fortunately failed when FHB
discovered the Company’s prior PPP loan with CPB.

37.  According to the DOJ’s Criminal Complaint, “[d]uring the spring of 2020, KAO
fraudulently obtained more than $12.8 million in Paycheck Protection Program (“PPP”) funds on
behalf of his company, NAVATEK, LLC (now known as MARTIN DEFENSE GROUP,
LLC)....After committing the fraud, KAO transferred approximately $2 million to himself.”

38. In Count 1 of the Criminal Complaint, the DOJ alleges that Kao “knowingly
executed and attempted to execute a scheme and artifice to obtain moneys, funds, credits, assets,
securities, and other property owned by, and under the custody and control of, a financial
institution, by means of false and fraudulent pretenses, representations, and promises, namely the
preparation and submission of materially false documents and statements to Central Pacific Bank
in the application process for a CARES Act Paycheck Protection Program loan of approximately
$10,000,000.”

39.  InCount 2 ofthe Criminal Complaint, the DOJ further alleges that Kao “knowingly
executed and attempted to execute a scheme and artifice to obtain moneys, funds, credits, assets,

securities, and other property owned by, and under the custody and control of, a financial
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institution, by means of false and fraudulent pretenses, representations, and promises, namely the

preparation and submission of materially false documents and statements to Radius Bank in the

application process for a CARES Act Paycheck Protection Program loan of approximately
$2,841,490.”

40. In Counts 3-7 of the Criminal Complaint, the DOJ alleges that Kao “knowingly
engaged and attempted to engage in [a series of] monetary transactions by, through, and to a
financial institution, affecting interstate and foreign commerce, in criminally derived property of
a value greater than $10,000...such property having been derived from a specified unlawful
activity, namely Bank Fraud, in violation of Title 18, United States Code, Sections 1344(2).”

41,  The DOJ’s Criminal Complaint seeks, among other things, the forfeiture of federal
loan proceeds fraudulently obtained by Respondent Kao and/or the Company under the PPP
Program, and criminal sanctions against Respondent Kao as a consequence of his asserted bank
fraud under 18 U.S.C. Section 1344 and money laundering under 18 U.S.C. Section 1957.

42, All of the foregoing actions of Respondent Kao pertaining to the PPP loans and
Criminal Complaint were conducted without NCI's knowledge or consent, were fraudulent,
intentional, malicious, and were in violation of federal and state laws, the Operating Agreement,
and Respondent Kao’s nonwaivable fiduciary duties owed to the Company and NCI.

D. RESPONDENT KAO’S OVER §7 MILLION IN THEFTS FROM THE COMPANY
AND NCI, AND NUMEROUS BREACHES OF FIDUCIARY DUTIES OWED TO
COMPANY AND NCI
43.  Allof ﬂle actions of Respondent Kao set forth below were fraudulent, intentional,

malicious, and in violation of federal and state laws, the Operating Agreement, and Respondent

Kao's nonwaivable fiduciary duties owed to the Company and NCL
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AT LEAST $2.974,838.02 IN NON-ARMS LENGTH TRANSACTIONS

44,  Respondent Kao paid retainers to several law firms on his behalf from Company
funds in connection with his personal criminal and civil cases and investigations, of which
$974.838.02 remains unrecovered by the Company (the “Retainers”). The Retainers include,
without limitation:

a, A retainer of$350,000.00 paid on or about October 13 and October 27,
2020 to Michael Jay Green & Associates, the entirety of which is still
unrecovered by the Company;

b. A retainer of $450,000.00 paid on or about October 22, 2020 to
Troutman Pepper Hamilton Sanders LLP, of which $124,838.02 is still
unrecovered by the Company; and

C. A retainer of $500,000.00 paid in or around November 2020 to Crowell
& Moring LLP, the entirety of which is still unrecovered by the
Company.

45.  The Retainers constituted transactions between the Company and Respondent Kao
that were not at arm’s length. Accordingly, as manager, Respondent Kao lacked the authority to
approve the Retainers without the unanimous written consent of all members.

46,  NCI, as the other voting member, did not provide its written consent for Respondent
Kao to pay the Retainers using the Company’s funds.

47, On or about April 20, 2020, Respondent Kao caused the Company to lend him
$2,000,000.00 as a “account receivable” (the “$2M Account Receivable”), which is due on
demand to the Company.

48, In an email, Respondent Kao instructed Lum Kee:
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Those idiots are stupid beyond belief. 1 decided to move forward on
buying a place. BofA now needs to see a balance in my personal account
for at least the entire purchase price in order to give me the funds letter
to make the offer (just the Martin Kao account). Why the entire amount
and not net of the loan is beyond me. I told that fool it’s just semantics
and he could move from any of my other accounts, even the Navatek
account. ..issue the letter and then move the funds back. I’'m still waiting
for him to get back to me on that. But just in case, can you deposit $2M
from CPB into my personal Merrill account tomorrow. Once BofA issues
the letter I'll move it to the Navatek account. Maybe just book to some
kind of suspense account for a few days. Once all BofA funds the NY
home, we fk’n bail from Merrill and BofA. That’s it. . . .

49,  The $2M Note Receivable was an unauthotized, non-arms length transaction, and
NCI did not provide its written consent for Respondent Kao to receive the $2M Note Receivable.

AT LEAST $445.000.00 IN UNLAWFUL “DISTRIBUTIONS”

50.  Respondent Kao also withdrew $445,000.00 in monies from the Company, couched
as “distributions” to himself, without making a corresponding distribution to NCI (the “Unlawful
Distributions™), all in contravention of the Operating Agreement. The Unlawful Distributions
include, without limitation:

a. At least $325,000.00 distributed to Respondent Kao in or around
December 2019;

b. At least $120,000.00 distributed to Respondent Kao in or around
February 2020; and

& Other Unmatched Distributions to be proven at trial.

AT LEAST $184,150.00 IN UNLAWEFUL “POLITICAL CONTRIBUTIONS”

51.  The Company is a federal contractor subject to federal campaign finance laws and
regulations. Under 52 U.S.C. §§ 30119 and 30122, the Company is prohibited from making

contributions to federal campaigns and from making contributions in the name of another person.
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52.  Respondent Kao made and caused to be made multiple contributions to federal
campaigns using the Company’s funds through a scheme using American Express credit cards in
the total amount of $184,150.00 (the “Unlawful Political Contributions”). The Unlawful
Political Contributions include, without limitation:

a, Contributions in the name of Respondent Kao for $34,500,00 in 2019
and $42,650.00 in 2020 for a total of $77,150.00;

b. Contributions in the name of Respondent Kao’s wife, Tiffany Lam for
$26,200.00 in 2019 and $36,600.00 in 2020 for a total of $62,800.00;

C: Contributions in the name of former Company Chief Financial Officer,
Clifford Chen for $5,600.00 in 2019 and $11,600.00 in 2020 for a total
of $17,200.00; and

d. Contributions in the name of former MDG Controller, Lawrence Kahele
Lum Kee (“Lum Kee”) for $12,600.00 in 2019 and $14,400.00 in 2020
for a total of $27,000.00.

AT LEAST $255,822.42 IN KAO’S UNLAWFUL PERSONAL EXPENSES
AND ALTER-EGOS

53.  Respondent Kao used Company funds for alter-ego foundations which funded his,
his family’s, and his co-conspirator’s personal expenses.

54.  Upon information and belief, in or around 2019, Respondent Kao caused the
Company to pay approximately $110,625.00 into his alter-ego foundation, the Marty and Mickey
Foundation, which monies were later used for his, his family’s, and his co-conspirator’s personal
expenses.

55.  Upon information and belief, Respondent Kao also caused the Company to pay
approximately $58,625 to another of his alter-ego foundations, Navatek Foundation, which monies

were also later used for various personal expenses.
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56,  Respondent Kao spent approximately $78,640.80 on other personal expenses,
including airfare for his family, startup costs and legal fees for his charitable foundations, expenses
relating to personal assets, and social outings, all from the Company’s accounts.

57.  Upon information and belief, Respondent Kao also spent approximately $7.931.62
of the Company’s monies to pay a law firm in Taiwan, Tsar and Tsui Law Firm, for legal services
related to Respondent Kao’s property in Taiwan valued at $24,000,000.00.

58. None of these expenses were authorized under the terms of the Operating
Agreement, and NCI did not authorize or consent to these personal expenditures from the
Company’s funds.

AT LEAST $3.145,000.00 IN INDEMNITY OBLIGATIONS

59.  In the event of a member’s breach, Section 8.2(c) of the Operating Agreement
provides that the “breaching member” is liable to the Company for all “damages, without
requirement of a prior accounting, to the Company for all costs and liabilitics that the Company or
any Member may incur as a result of the Breach.”

60.  As aresult of Respondent Kao's foregoing breaches of the Operating agreement,
the Company and NCI have incurred, and continue to incur, damages in addition to the foregoing
amounts totaling at least $3.145,000.00, including, without limitation:

a. $109,000.00 and counting in legal fees and expenses for an interim Chief Financial
Officer;

b. $2,000,000.00 and counting in legal fees and expenses incurred by the Company in
responding to the various civil, criminal, and debarment proceedings all arising
from Respondent Kao’s foregoing misconduct;

c. $1,000,000.00 and counting in legal fees and expenses incurred by NCT;
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d. $36,000,00 in crisis communication services incurred by a public relations firm;
and
e. Other fees and expenses to be proven at trial.

E. RESPONDENT KAO’S REMOVAL AS MANAGER & CEO, FEDERAL
DEBARMENT, AND DISSOCIATION FROM THE COMPANY

61.  The Company is a federal contractor subject to various Federal Acquisition
Regulations (“FAR”) requirements. The Company currently employs approximately 150 people
located in Honolulu, Hawai'i and in offices in the mainland U.S. Tts primary source of revenue
comes from contracts with the United States Navy (“Navy”) and the Defense Advanced Research
Projects Agency (“DARPA”), With respect to the Company’s solvency and general operations,
its current contracts with the Nayy and DARPA and ability to compete for future contracts with
the federal government are critical to maintaining the Company’s viability,

62.  Due to the federal Criminal Complaint filed against Respondent Kao, the Navy
Suspending & Debarring Official (“SDO”), who has authority to handle suspension and debarment
matters concerning the Company on behalf of the federal government, suspended Respondent Kao
in his individual capacity from all federal contracts. Moreover, under federal debarment
regulations, i.e., 48 CFR § 9.406-1(b) and 48 CFR § 9.403, the SDO has discretion to extend its
suspension and debarment decisions to include affiliates of Respondent Kao, including the
Company.

63. By letter dated November 19, 2020, Respondent Kao voluntarily withdrew as the
manager and chief executive officer (“CEO”) of the Company and appointed Daniel Brunk as the
replacement manager and CEQO of the Company,

64. By letter dated November 20, 2020, Mr. Brunk accepted his appointments as

manager and CEO of the Company and presently serves the Company in both capacities.
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65.  Section 6.2(e) of the Operating Agreement provides that NCI automatically
becomes the sole voting member of the Company in the event Respondent Kao is no longer the
manager of the Company. Accordingly, as of November 19, 2021, NCI became the sole voting
member of the Company.

66.  Section 8.2(a) of the Operating Agreement mandates that a breaching member
“shall immediately be disassociated and thereby cease to be a Member, [and] shall have no further
power to act as a Member of the Company....”

67. On or about May 1, 2021, NCI executed an Action by Consent to Confirm the
Dissociation Of Martin Kao due to his numerous and indisputable breaches of the Operating
Agreement and applicable laws. Therefore, Respondent Kao has ceased being a member of the
Company whose rights became automatically limited to those of an Assignee as if he were the
recipient of a prohibited Transfer of his Units under the Operating Agreement.

F. DERIVATIVE AND DEMAND FUTILITY ALLEGATIONS

68. NCI brings this action derivatively, in part, in the right and for the benefit of
Company to redress injuries suffered, and to be suffered, by Company and NCI as a direct result of
Respondent Kao’s numerous breaches of his fiduciary duties to the Company and NCI.

69. NCI is a member of Company, was a member of Company at the time of the
wrongdoing alleged herein, and has been a member of Company continuously since that time.

70. NCI will adequately and fairly represent the interests of Company in enforcing and
prosecuting its rights.

i Except as to NCI's indemnity claim against the Company, Company is named as a
nominal respondent in this case solely in a derivative capacity. Prosecution of this action is in the

best interests of the Company.
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Y e Respondent Kao’s wrongful acts complained of herein subject, and will continue
to subject, the Company to continuing harm because the adverse consequences of his actions are
unresolved and millions of stolen monies uncollected,

18 Throughout the relevant period, the wrongful acts complained of herein show
multiple breaches by Respondent Kao of his fiduciary duties of loyalty, due care and oversight of
Company.

74. NCI has not made any demand on the Company 1o institute this action since making
a demand on the Company to enforce an indemnity against the Company would be a futile and

useless act.
[N

COUNT I g
(Derivative and Direct — Breach of Fiduciary Duties)

R i NCI incorporates the foregoing paragraphs as if fully set forth herein.

76. Respondent Kao owed fiduciary duties to both Company and NCI, including the
duties of good faith, loyalty, due care, and to refrain from self-dealing,

717. Respondent Kao breached said fiduciary duties through the actions described
herein. By reason of his fiduciary relationships, Respondent Kao owed and owes Company and
NCI the highest obligation of good faith, fair dealing, loyalty, and due care.

78. As a direct and proximate result of Respondent Kao’s breaches of his fiduciary
obligations, Company and NCI have sustained significant damages, which includes but is not
limited to damages described herein as well as damages to NCI’s brand, reputation, and the possible
depletion of NCI’s capital account in Company. As a result of the misconduct alleged herein,
Respondent Kao is liable to the Company and NCI in amounts to be proven at trial,

79. The breach of fiduciary duties by Respondent Kao further entitles Company and

NCI to disgorge from Respondent Kao all improperly procured funds.
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COUNT II
(Breach of Operating Agreement — Derivative and Direct)

80, NCI incorporates by reference all foregoing paragraphs as if fully set forth herein.

81. Under § 4.1 of the Operating Agreement, Respondent Kao was obligated at all
relevant times to make a proportional distribution to NCI for each and every distribution made to
himself.

82. Respondent Kao repeatedly failed to make and failed to cause to be made such
distributions to NCI.

83. As a member-manager, Respondent Kao was required to refrain from engaging in
fransactions with the Company that were not at arm’s length without the unanimous written consent
of the Company’s members.

84, Respondent Kao repeatedly engaged in transactions with the Company that were not
at arm’s length and without the unanimous written consent of the members.

85. As a direct and proximate result, the Company and NCI have been damaged by
Respondent Kao's breach of the Operating Agreement in amounts to be proven at trial.

COUNT 11
(Derivative — Gross Mismanagement)

86. NClI incorporates the foregoing paragraphs as if fully set forth herein.

87. By his actions alleged herein, Rcépondent Kao abandoned and abdicated his
responsibilities and fiduciary duties with regard to prudently managing the assets and business of
Company in a manner consistent with the requirements under the Operating Agreement and
applicable federal and state laws.

88. As a direct and proximate result of Respondent Kao’s gross mismanagement and

breaches of duty alleged herein, Company has sustained significant damages.
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89. As aresult of his misconduct and breaches of his duties alleged herein, Respondent
Kao is liable to the Company. Any profits or ill-gotten gains realized from Respondent Kao’s
mismanagement of Company should be held in constructive trust pending further order of the

arbitrator.

COUNT 111
(Derivative and Direct — Fraud)

90. NCI incorporates the foregoing paragraphs as if fully set forth herein.

91, By his actions alleged herein, Respondent Kao, as a member-manager of Company,
willfully engaged in fraudulent conduct that has adversely and materially affected Company and
NCI by, among other conduct: (a) using the C-ompariy as a vehicle to submit and obtain fraudulent
loan applications under the PPP Program in violation of federal laws, resulting in his criminal
indictment pertaining to over $12,000,000 in loans obtained under the name of the Company; (b)
withdrawing millions of dollars from the Company’s operating bank account for his personal use;
(c) engaging in the aforementioned self-dealing transactions; and (d) attempting to transfer the
assets of the Company to a third-party without consideration, and without notice to and consent by
NCI as a voting member of the Company.

92. The foregoing actions by Respondent Kao were willful, wanton, malicious, and/or
done with gross and reckless indifference to the law and his fiduciary duties owed to the Company
and NCI.

93. As a direct and proximate result, NCI and the Company have been damaged by
Respondent Kao’s fraud in amounts to be proven at trial, which includes but is not limited to
damages to NCI's brand, reputation, and the possible depletion of NCI’s capital account in

Company.
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COUNT IV
(Direct and Derivative - Embezzlement)

94. NCI incorporates by reference all foregoing paragraphs as if fully set forth herein,

0s. Respondent Kao, as a former member andmanager, acted as an agent of the
Company.
96. As the Company’s agent during all relevant times, Respondent Kao had access to

the Company’s property, including its funds.

97. Respondent Kao intentionally and fraudulently converted the Company's funds as
his own,
98, As a direct and proximate result of Respondent Kao’s actions, the Company and

NCI have been damaged in an amount to be proven at trial,

COUNT V
(Direct and Derivative - Conversion)

99, NCI incorporates by reference all foregoing paragraphs as if fully set forth herein.

100.  Respondent Kao paid the Retainers to several law firms from Company funds in
connection with his various criminal and civil cases.

101.  Respondent Kao paid the Retainer’s from the Company’s funds despite the fact that
the Operating Agreement does not indemnify Respondent Kao for any of the conduct asserted in
the various criminal and civil cases.

102.  Respondent Kao caused the Political Contributions to be made using Company
funds.

103.  Respondent Kao caused the Company to loan him the $2M Note Receivable in

connection with Respondent Kao’s personal purchase of real property.
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104.  Respondent Kao made other personal loans to himself from the Company’s
accounts.

105.  Respondent Kao also spent in excess of $200,000.00 on personal expenses,
including airfare for his family, startup costs and legal fees for his charitable foundations, personal
properties, and social outings, all from the Company’s accounts.

106.  Respondent Kao did so without the unanimous written consent of the Company’s
members, including NCL

107, By these acts, Respondent Kao assumed ownership of the Company’s property.

108.  Respondent Kao used the converted property for his own personal use and
beneficial enjoyment.

109. The Company has demanded repayment of certain converted funds from
Respondent Kao.

110. Respondcnt Kao has failed to repay the demanded converted amounts.

COUNT VI
(Derivative and Direct — Unjust Enrichment)

111, NCI incorporates the foregoing paragraphs as if fully set forth herein.

112. By his wrongful acts and omissions, Respondent Kao was nnjustly enriched at the
expense of and to the detriment of Company and NCI.

113, NCI, as a member of Company, seeks restitution from Respondent Kao, and seeks
an order of the arbitrator disgorging all profits, benefits, and other compensation obtained by

Respondent Kao through his wrongful conduct and fiduciary breaches.
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COUNT VI
(Civil Conspiracy)

114.  NClincorporates by reference all foregoing paragraphs as if fully set forth herein.

115, Through combined and concerted action, Defendant Kao and one or more of the
doe defendants, as discovery will reveal, conspired to accomplish criminal and/or unlawful
purposes, and/or other purposes by eriminal and/or unlawful means, including, without limitation,
the allegations set forth in the foregoing paragraphs. NCI will seek leave to amend this Complaint
to allege the true names of the doe respondents and describe their activities, responsibilities and/or
capacities when the same is ascertained.

116,  Asadirect and proximate result, the Company and NCI were damaged in an amount
to be proven at trial.

COUNT VII
(Derivative and Direct — Indemnities)

117.  NClincorporates the foregoing paragraphs as if fully set forth herein.

118.  Under the Operating Agreement, the Company and NCI are indemnified and held
harmless from any liability or loss incurred by reason of any act performed by a breaching member.

119.  As an entity that can only act through its manager, Company is without fault and is
merely vicariously, constructively, derivatively or technically liable for the wrongful acts of
Respondent Kao.

120.  Respondent Kao is at fault as a result of engaging in a wrongful course of conduct
which resulted in damage to Company and NCIL.

121. NCI and Company are entitled to be indemnified by Respondent Kao for all

damages arising out of or in connection with his improper conduct and breaches of fiduciary duties.
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122.  NCl s also entitled to be indemnified by the Company for all damages arising out
of the acts or omissions of the Company, which includes but is not limited to NCI’s attorneys’ fees
and costs incurred in this action as a result of Company’s actions undertaken by and through
Respondent Kao.

COUNT VIII
(Derivative and Direct — Declaratory Judgment)

123, NClrealleges and incorporates the foregoing paragraphs as if fully set forth herein.

124, A dispute exists between NCI and Respondent Kao with regard to NCI’s and
Company’s right to have Respondent Kao disassociated from serving as a member of Company
based. on the terms of Company’s Operating Agreement and Hawaii’s limited liability statute.

125.  Respondent Kao was the holder of the Majority-in-Interest membership in
Company but, by virtue of his voluntary resignation as manager of the Company, NCI became the
sole voting member of the Company as of November 19, 2020.

126.  NCI exercised its vote to confirm the dissociation of Respondent Kao due to .his
numerous breaches of fiduciary duties described herein that have harmed the Company and
continue to harm the Company.

127.  NCI therefore desires and is entitled to a determination by the arbitrator that (a)
Respondent Kao’s foregoing conduct breached his fiduciary obligations to the Company and/or was
in breach of the Operating Agreement, (b) by virtue of Respondent Kao’s voluntary resignation as
manager of the Company on November 19, 2020, NCI became the sole voting member of NCI as
of November 19, 2021, (¢) due to Respondent Kao’s breaches of his fiduciary duties and of the
Operating Agreement, NCI’s vote to confirm Respondent Kao’s mandatory dissociation was
proper, and (d) if the Company so elects, the redemption amount, if any, of Respondent Kao’s units

in the Company under the terms of the Operating Agreement.
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COUNT IX
(Direct — Accounting)

128.  NCl realleges and incorporates the foregoing paragraphs as if fully set forth herein.

129.  As a member of Company, NCI has the right to inspect Company’s books and
records to obtain information concerning Company’s operations.

130.  Among other information, the Company is required to maintain separate books of
account for the Company reflecting a true and accurate record of all costs and expenses incurred,
all charges made, all credits made and received , and all income derived in connection with the
conduct of the Company and the operation of its business.

131.  Itis not clear that the remedy at law would be as full, adequate, and expeditious as

it is in equity.

132.  As aresult of Respondent Kao’s aforesaid wrongful acts and omissions, NCI has

been injured and damaged and demands the equitable remedy of accounting,

WHEREFORE, NCI prays that judgment be entered in its favor against Respondent Kao
as follows:

A. An award of damages in favor of NCI and the Company and against Respondent
Kao in amounts to be proven at trial;

B. That NCI be awarded its attorneys' fees and costs incurred herein;

C. Declaratory relief as requested herein;

/7
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D. An award of such other relief as the arbitrator deems just and proper.

DATED: Honolulu, Hawaii, May 4, 2021.

DAVEDM. LOUTE )

JESSE W. SCHIEL

NICHOLAS R. MONLUX
KOBAYASHI SUGITA & GODA, LLP

Attorneys for Claimant

NAVATEK CAPITAL INC., individually and
derivatively on behalf of Nominal Respondent
MARTIN DEFENSE GROUP, LLC, fka
NAVATEK LLC
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#1809111

DISPUTE PREVENTION & RESOLUTION, INC.

STATE OF HAWAII

NAVATEK CAPITAL INC, individually and
derivatively on behalf of Nominal Respondent
MARTIN DEFENSE GROUP, LLC, fka
MARTIN DEFENSE GROUP, LLC, fka
NAVATEK LLC

Claimant,
Vs.
MARTIN KAQ; JOHN DOES 1-10; JANE
DOES 1-10; DOE PARTNERSHIPS 1-5; DOE

CORPORATIONS 1-10; DOE ENTITIES 1-10;
and DOE GOVERNMENTAL UNITS 1-10,

Respondents,
and

MARTIN DEFENSE GROUP, LLC, fka
NAVATEK LLC

Nominal Respondent.

DPR NO.

CERTIFICATE OF SERVICE

CERTIFICATE OF SERVICE

The undersigned hereby certifies that, on the date noted below, a true and correct copy of

the foregoing document was duly served upon the following parties at their last known address via

hand-delivery:

MICHAEL JAY GREEN, ESQ.

GLENN H. UESUGI, ESQ.

841 Bishop Street, Suite 2201

Honolulu, Hawaii 96813

Email: michael@michaeljaygreen.com

Email: glenn.uesugi@gmail.com
Attorneys for Defendant
MARTIN KAO

RECEIVED THIS ﬁ 2 * I.'JAY‘OF
54 20
by Mars B
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PETER STARN, ESQ.

DOUGLAS S.G. CHIN, ESQ. RECEIVED THIS ’J( DAYO
STARN O’'TOOLE MARCUS & FISHER Mise ™ 5 aLT
733 Bishop Street, Suite 1900 By il ﬁ‘
Honolulu, Hawaii 96813 bicretaes 1 } )
Email: pstarn@starnlaw.com e
Email: dchin@starnlaw.com

Attorneys for Nominal Defendant EIV[E @

MARTIN DEFENSE GROUP, LLC, fka NAVATEK LLC

MAY 04 2021
. y b STARN O'TOOLE

DATED: Honolulu, Hawaii, May 4, 2021. MARCUS & FISHER

/s/ David M. Louie
DAVID M. LOUIE

JESSE W. SCHIEL
NICHOLAS R. MONLUX

Attorneys for Plaintiff

NAVATEK CAPITAL INC., individually and
derivatively on behalf of Nominal Defendant
MARTIN DEFENSE GROUP, LLC, fka
NAVATEK LLC



000000000000

ATTACHMENT H



MUR769000348

DISPUTE PREVENTION & RESOLUTION, INC.

STATE OF HAWAI‘L

MARTIN DEFENSE GROUP, LLC, fka DPR NO. 21-0234-A
NAVATEK LLC,
CROSSCLAIMANT MARTIN DEFENSE
Crossclaimant, GROUP, LLC, fka NAVATEK LLC’S
VS. CROSSCLAIM AGAINST CROSSCLAIM

RESPONDENTS MARTIN KAO, JOHN
MARTIN KAO; JOHN DOES 11-20; JANE DOES 11-20; JANE DOES 11-20; DOE
DOES 11-20; DOE PARTNERSHIPS 6-10; PARTNERSHIPS 6-10; DOE

DOE CORPORATIONS 11-20; and DOE CORPORATIONS 11-20; AND DOE
ENTITIES 11-20, ENTITIES 11-20

Crossclaim Respondents.

CROSSCLAIMANT MARTIN DEFENSE GROUP, LLC, fka NAVATEK LLC’S
CROSSCLAIM AGAINST CROSSCLAIM RESPONDENT MARTIN KAO,
JOHN DOES 11-20; JANE DOES 11-20; DOE PARTNERSHIPS 6-10; DOE

CORPORATIONS 11-20; AND DOE ENTITIES 11-20

Crossclaimant MARTIN DEFENSE GROUP, LLC, fka NAVATEK LLC (Company),
through its attorneys, in its crossclaim against Crossclaim Respondents MARTIN KAO (Kao),
JOHN DOES 11-20; JANE DOES 11-20; DOE PARTNERSHIPS 6-10; DOE
CORPORATIONS 11-20; and DOE ENTITIES 11-20 (collectively, Doe Respondents), alleges
and avers as follows:

1. This crossclaim arises out of the same transactions and occurrences set forth in
the Demand for Arbitration filed herein by Claimant NAVATEK CAPITAL, INC. (NCI) on
May 4, 2021, as modified by Claimant’s Errata to Demand for Arbitration served by Claimant on
May 5, 2021 (Demand).

PARTIES
2. The Company is, and was at all times relevant herein, a Hawai‘i limited liability

company doing business in the State of Hawai‘i.

2424082 _4
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3. Kao is, and was at all times relevant herein, a resident of the State of Hawai‘i.

4. Doe Respondents are persons, partnerships, corporations, associations, trusts, and
entities whose names, identities, capacities, activities, and/or responsibilities are presently
unknown to the Company and its attorneys, despite diligent and good-faith efforts to ascertain
their true names, identities, and capacities, who may be, or are, responsible and/or liable to the
Company for the acts set forth herein and the damages sustained by the Company. Accordingly,
the Company has used the unidentified Doe Respondents herein with fictitious names pursuant to
Rule 17(d) of the Hawai‘i Rules of Civil Procedure. The Company will seek leave from the
Arbitrator to amend this crossclaim to allege the true names of the Doe Respondents and

describe their activities, responsibilities, and/or capacities when the same is ascertained.

FACTUAL ALLEGATIONS

5. Upon information and belief, Kao started working for the Company (then known
as Navatek, Ltd.) in 2008.

6. On or about August 31, 2018, Navatek, Ltd. converted to Navatek, LLC as a
limited liability company under Hawai‘i law, pursuant to articles of conversion filed with the
State of Hawai‘i Department of Commerce and Consumer Affairs.

7. Up until March 1, 2019, at all relevant times, NCI owned 100% of the Company
(being Navatek, Ltd. until August 31, 2018).

8. NCI and Kao executed an operating agreement effective March 1, 2019

Operating Agreement concerning, inter alia, the ownership and management of the Company.

9. Concurrent with the execution of the Operating Agreement, NCI transferred

9,900,000 Membership Units in the Company to Kao and retained 100,000 Membership Units

for itself. Under the Operating Agreement, Kao’s Membership Units represented a 99.00%
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ownership interest in the Company and NCI’s Membership Units represented a 1.00% ownership
interest in the Company.

10. On or about July 27, 2020, the Company’s name was changed to Martin Defense
Group, LLC.

11. From March 1, 2019 to on or about November 20, 2020 Relevant Period), Kao
served as the sole manager of the Company pursuant to the terms of the Operating Agreement.

Kao’s Fiduciary Duties to the Company

12. By reason of Kao’s position as a member, manager, and fiduciary of the Company
during the Relevant Period, and because of his ability to control the business and affairs of the
Company, Kao owed the Company and its members the fiduciary duties of good faith, loyalty,
and due care, and was required to use his utmost ability to control and manage the Company in a
fair, just, honest, and equitable manner.

13.  Kao was also required to act in furtherance of the best interests of the Company
and its members, and not in furtherance of his or any other individual’s or entity’s personal
interest or benefit.

14. As the manager of the Company, Kao owed to the Company and its members the
fiduciary duty to exercise good faith and diligence in the administration of the Company’s
affairs, and, in the use and preservation of its property, the highest obligations of fair dealing.

15. Kao was required to exercise reasonable and prudent supervision over the
management, policies, practices, and control of the Company. By virtue of such duties, Kao was

required to, inter alia:
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a. Exercise good faith to ensure that the affairs of the Company were
conducted in an efficient, business-like manner so as to make it possible to provide the
highest quality performance of the Company’s business;

b. Exercise good faith to ensure that the Company was operated in a diligent,
honest, and prudent manner, and that it complied with all applicable federal, state, and
foreign laws, rules, regulations, and requirements, and all contractual obligations,
including acting only within the scope of his legal authority;

c. Exercise good faith in preparing and/or supervising the preparation, filing,
and/or dissemination of financial statements, audits, reports, employment, accounting, or
other information required by law, and in examinations, audits, or other employment or
financial information concerning the Company; and

d. Refrain from unduly benefiting himself and other Company insiders or
third parties at the expense of the Company or its members.

Relevant Provisions of HRS Chapter 428

16. Pursuant to Section 428-409(h) of the Hawai‘i Revised Statutes HRS), as a
member-manager of the Company, Kao owed certain statutory duties to the Company, including:
a. The duty of loyalty:

1. To account to the Company and hold as trustee for the Company
any property, profit, or benefit derived by Kao in the conduct of the Company’s
business, or derived from a use by Kao of the Company’s property, including the
appropriation of a Company opportunity;

1l. To refrain from dealing with the Company in the conduct of its

business as or on behalf of a party having an interest adverse to the Company; and
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1ii. To refrain from competing with the Company in the conduct of the

Company’s business;

b. The duty of care to refrain from engaging in grossly negligent or reckless

conduct, intentional misconduct, or a knowing violation of law; and

c. The duty of good faith and fair dealing in the discharge of his duties to the

Company and its members.

17.

18.

liability company is required to sell, lease, exchange, or otherwise dispose of all, or substantially

HRS Section 428-601 provides that:

A member is dissociated from a limited liability company upon the
occurrence of any of the following events:

2) An event agreed to in the operating agreement as causing the
member’s dissociation;

5) On application by the company or another member, the member’s
expulsion by judicial determination because the member:

A) Engaged in wrongful conduct that adversely and materially
affected the company’s business;

B) Wil[l]fully or persistently committed a material breach of the
operating agreement or of a duty owed to the company or the other
members under section 428-409; or

C) Engaged in conduct relating to the company’s business which
makes it not reasonably practicable to carry on the business with the
member].]

Under HRS Section 428-404(c)(12), the consent of all members of a limited

all of the company’s property.

19.

HRS Section 428-301 provides:

b) [I]n a manager-managed limited liability company:
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(2) Each manager is an agent of the company for the purpose of its
business;

3) An act of a manager, including the signing of an instrument in the
company name, for apparently carrying on in the ordinary course the
company's business or business of the kind carried on by the company
binds the company, unless the manager had no authority to act for the
company in the particular matter and the person with whom the manager
was dealing knew or had notice that the manager lacked authority; and

4) An act of a manager which is not apparently for carrying on in the
ordinary course the company's business or business of the kind carried on
by the company binds the company only if the act was authorized under
section 428-404(b)(2).

Relevant Provisions of the Operating Agreement

20. Section 4.1 of the Operating Agreement provides:

4.1 Distributions. Except in the event of dissolution and winding up, the
Company shall make distributions of its Distributable Cash, if any, at such
times as determined by the Management Committee,? in its reasonable
discretion, ninety-nine percent 99%) to Martin Kao and one percent (1%)
to Navatek Capital Inc.

21. Section 5.4 of the Operating Agreement, in relevant part, provides:

5.4. Limitation on Authority of the Management Committee.
Notwithstanding any other provision of this Agreement, the Management
Committee shall not take any action in connection with any of the
following matters without the unanimous written consent signed by the

Members:
] Any act in contravention of this [Operating] Agreement; [and]
f) Any transaction between the Company and any Member, Manager

or affiliate which may not be an arm’s length transaction].]

22. Section 5.5 of the Operating Agreement provides that “Each Manager shall

perform his duties as a Manager in good faith, in a manner he reasonably believes to be in the

2 Kao was the sole manager comprising the Management Committee.
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best interests of the Company, and with such care as an ordinarily prudent person in a like
position would use under similar circumstances.”

23. Section 8.1 of the Operating Agreement, in relevant part, provides:

8.1 Covenant Not to Breach. Each Member hereby covenants and agrees
that the Members have entered into this Agreement based on their mutual
expectation that all Members will continue as Members and carry out the
duties and obligations undertaken by them hereunder and that, except with
the consent of the Members, each Member hereby covenants and agrees as
follows:

] Not to Transfer all or any portion of its Units in the Company in
violation of this Agreement; [and]

e) Not to commit a breach of any material covenant contained in this
[Operating] Agreement or default on any material obligation provided for
in this Agreement if such breach or default continues for thirty 30) days
after the date such Member has been given notice of such breach or
default by the Management Committee or any other Member.

24. Section 8.2 of the Operating Agreement, in relevant part, provides:

8.2 Consequences of Violation of Covenants. If a Member (a “Breaching
Member”) attempts to take any or has taken any action in breach of
Section 8.1 a “Breach”), the Company shall continue and such Member
shall be subject to this Section 8.2. In such event, the following shall
occur:

) The Breaching Member shall be liable for damages, without
requirement of a prior accounting, to the Company for all costs and
liabilities that the Company or any Member may incur as a result of the
Breach[.]

Kao’s Breaches of his Fiduciary Duties and the Operating Agreement

25. In or around October and November of 2020, Kao paid retainers to several law
firms on his behalf from Company funds in connection with criminal and civil cases and

investigations Retainers). The Retainers included, without limitation:
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a. A retainer of $350,000.00 paid on or about October 13 and October 27,

2020 to Michael Jay Green  Associates;

b. A retainer of $450,000.00 paid on or about October 22, 2020 to Troutman

Pepper Hamilton Sanders LLP?; and

C. A retainer of $500,000.00 paid in or around November 2020 to Crowell

Moring LLP.

26. The Retainers constitute transactions between the Company and Kao that were
not at arm’s length. Accordingly, as manager, Kao lacked the authority to approve the Retainers
without the unanimous written consent of all members.

27.  NCI did not provide its written consent for Kao to pay the Retainers using the
Company’s funds.

28. On several occasions, Kao made, or caused to be made, distributions to himself,
without making, or causing to be made, a distribution to NCI Unmatched Distributions, in

contravention of the Operating Agreement. The Unmatched Distributions include, without

limitation:
a. At least $325,000.00 distributed to Kao in or around December 2019;
b. At least $120,000.00 distributed to Kao in or around February 2020; and
C. Other Unmatched Distributions to be proven at arbitration.
29. The Company is a federal contractor subject to federal campaign finance laws and

regulations. Under 52 U.S.C. §§ 30119 and 30122, the Company is prohibited from making

contributions to federal campaigns and from making contributions in the name of another person.

3 The Company recovered the unused portion of the retainer, totaling $325,161.98 on or about
December 20, 2020. The remaining balance has not yet been recovered.
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30. Kao made and caused to be made multiple contributions to federal campaigns

using the Company’s funds Political Contributions. These Political Contributions include,

without limitation:

a.

Contributions in the name of Kao for $34,500.00 in 2019 and $42,650.00

in 2020, totaling $77,150;

b.

Contributions in the name of Kao’s spouse, Tiffany Lam, for $26,200.00

in 2019 and $36,600.00 in 2020, totaling $62,800;

C.

Contributions in the name of former Company Chief Financial Officer,

Clifford Chen Chen), for $5,600.00 in 2019 and $11,600.00 in 2020, totaling $17,200;

and

d.

Contributions in the name of former Company Controller, Lawrence

Kahele Lum Kee Lum Kee, for $12,600 in 2019 and $14,400.00 in 2020, totaling

$27,000.

31. On or about April 20, 2020, Kao caused the Company to lend him $2,000,000 as a

note receivable $2M Note Receivable). In an email, Kao instructed Lum Kee:

Those idiots are stupid beyond belief. I decided to move forward on
buying a place. BofA now needs to see a balance in my personal account
for at least the entire purchase price in order to give me the funds letter to
make the offer (just the Martin Kao account). Why the entire amount and
not net of the loan is beyond me. I told that fool it’s just semantics and he
could move from any of my other accounts, even the Navatek
account...issue the letter and then move the funds back. I’m still waiting
for him to get back to me on that. But just in case, can you deposit $2M
from CPB into my personal Merrill account tomorrow. Once BofA issues
the letter I’'ll move it to the Navatek account. Maybe just book to some
kind of suspense account for a few days. Once all BofA funds the NY
home, we fk’n bail from Merrill and BofA. That’s it. . . .
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32. The $2M Note Receivable constituted a transaction between the Company and
Kao that was not at arm’s length. Accordingly, as manager, Kao lacked the authority to approve
the Retainers without the unanimous written consent of all members.

33, NCI did not provide its written consent to Kao receiving the $2M Note
Receivable.

34, On or about December 31, 2019, Kao made, or caused to be made, distributions to
himself in the amounts of $150,000.00 and $175,000.00 in order to write off two loans made to
Kao by the Company that were previously characterized as notes receivable 2019 Notes
Receivable .

35. NCI did not provide its written consent to Kao receiving the 2019 Notes
Receivable.

36. In addition to the 2019 Notes Receivable being made without NCI’s consent, Kao
failed to make and failed to cause to be made a 1% matching distribution to NCI.

37. Kao also used Company funds to pay for his family to travel to California and
Japan on multiple occasions and to fund the fees and expenses of his own charitable foundations.

38. On March 12, 2021, the Company issued to Kao, through his counsel, a letter
demanding repayment Repayment Demand * of the $2M Note Receivable, the Retainers, and
the Campaign Contributions collectively, Amounts Owed). The Repayment Demand required
repayment of the Amounts Owed, totaling $3,158,988.02, by March 22, 2021.

39. Kao did not repay the Amounts Owed by the March 22, 2021 deadline.

40. To date, the Amounts Owed continue to be outstanding.

* The Repayment Demand was issued to Kao through his counsel due to ongoing litigation and
the then existing restrictions on direct communications between the Company and Kao.

10
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Kao’s Misconduct Regarding the Paycheck Protection Program

41. On or about April 8, 2020, a Company employee asked Kao in an email whether
the Company had applied for a loan under the Paycheck Protection Program PPP Loan.
Despite having already submitted a PPP Loan application to Central Pacific Bank, Kao replied,
“Sounds sketchy. Best to stick to our standard practices of raping and pillaging. . . . Our payroll
is already funded by the Fed Gov. This would be double dipping.”

42. Then, in a side bar email with Chen and Lum Kee, Kao remarked, “Can’t have
our people thinking there’s ‘free’ money out there. Fk they are stupid. Believe anything you tell
them.”

43.  Following the initial application for a PPP Loan with CPB, and in spite of his
statement to a Company employee on April 8, 2020 indicating otherwise, Kao knowingly,
intentionally, and willfully applied for multiple additional PPP Loans.

44.  Kao knowingly, intentionally, and willfully applied for multiple PPP Loans in
order to, in Kao’s own words, “milk PPP for all it’s worth.”

45. After obtaining the proceeds of PPP Loans, Kao, Chen, and Lum Kee knowingly,
intentionally, and willfully proceeded to “wash” the PPP Loan proceeds from one bank to
another in order to disguise the transactions as payroll costs and create a “paper trail” for
forgiveness of the PPP Loans.

46. In an April 24, 2020 email to Chen and Lum Kee, Kao stated:

Speaking of moving funds around, maybe we should start moving slowly
more funds out of CPB over the next few months...wash it from them,
before moving it all back to CPB. That way it looks like “new” funds. Is
it difficult to change the account that the Government pmt systems sends
money too? Can have them send to Navatek Merrill account until we
exhaust the CPB loan funds currently in there? That way it even looks like
we’re using it for payroll.

11
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And looks like we are indeed getting stiffed by COVID-19 with CPB. No
cash pmts coming in for Gov when the [sic] look.

I’'m starting to fall in love with COVID-19. Will for sure be the case if we
get Radius and FHB. So much so, I wish I could take credit for starting it.

47.  Kao, Chen, and Lum Kee purposefully and systematically limited Company
access to and control of financial records, financial systems, and finances to only themselves in
order to cover their tracks.

48.  Kao knowingly, intentionally, and willfully lied to Company employees and the
Company’s banks in connection with PPP Loans to ensure that he had, in Kao’s own words, a
“plausible story” or had “construct[ed] a plausible defensible narrative” for his actions.

49.  When confronted with discrepancies or irregularities with his myriad PPP Loan
applications, Kao invariably played dumb with banks before checking with Chen and Lum Kee
to see if his performances were, in Kao’s own words, “believable” or “Oscar worthy.”

Kao’s Attempted Assienment of All, or Substantially All, of the Company’s Property

50. On or about September 29, 2020—the evening before Kao’s arrest—Kao
executed an operating agreement for MDG NEWCO, LLC NEWCO NEWCO Operating
Agreement), on behalf of NEWCO’s purported members—Kao, individually, and the Company.

51. On or about September 29, 2020, Kao executed an Incentive Unit Award
Agreement Incentive Agreement which granted Kao sole control of NEWCO and sole interest
in NEWCO’s profits.

52. On or about September 29, 2020, Kao executed an Assignment and Assumption
Agreement Assignment between the Company and NEWCO. The Assignment purported to
“assign, sell, transfer, and set over to [NEWCO] all of [the Company]’s right, title, benefit,
privileges and interest in and to” the Company’s wholly-owned subsidiaries in exchange for a

passive, non-voting interest in NEWCO.
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53. On or about September 29, 2020, Kao executed an Agreement Re Inter-Company
Obligations Intercompany Agreement. The Intercompany Agreement purports to bind the
Company to consummate the Assignment in the event of Kao’s death or disability. In the event
the Company does not consummate the Assignment, the Intercompany Agreement further
purports to bind the Company to pay to NEWCO, as liquidated damages, 1) the “gross contract
revenues remaining to be collected or earned” on all of the Company’s contracts, and 2) the
“gross amount of balance sheet assets” remaining on the Company’s books.

54. The NEWCO Operating Agreement, Incentive Agreement, Assignment, and
Intercompany Agreement (collectively, the NEWCO Agreements each purport to be effective as
of September 23, 2020.

55.  Upon information and belief, NCI did not consent to the Company’s execution of
the NEWCO Agreements.

Kao’s Suspension and Debarment from Federal Contracting and
Suspension of Kao’s Security Clearance

56. The Company’s primary source of revenue comes from federal contracts with the
United States Navy Navy and the Defense Advanced Research Projects Agency DARPA .

57.  Following a criminal complaint being filed against Kao in September 2020 for his
involvement with the PPP Loans, the Navy’s Suspension and Debarment Officer SDO
suspended Kao, in his individual capacity, from all federal contracts.

58.  As a federal contractor, the Company is subject to various requirements under the
Federal Acquisition Regulations FAR, including 48 C.F.R. §§ 9.406-1(b) and 9.403, which
permit the SDO to extend its suspension and debarment decisions to include affiliates of Kao,

such as the Company.

13
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59. The Company’s current contracts with the Navy and DARPA, and the Company’s
ability to compete for future federal contracts are essential to maintaining the Company’s
viability.

60.  Under its federal contracts, the Company is also required to maintain a facility
security clearance FCL with the Defense Counterintelligence and Security Agency DCSA .

61. The Company’s FCL is tied to the personnel security clearance PCL of its
senior management official.

62.  Kao was previously designated as the Company’s senior management official,
and his PCL suspended by DCSA on or about December 9, 2020.

63. Due to Kao’s PCL being suspended, DCSA temporarily invalidated the
Company’s FCL on or about January 21, 2021.

64. The Company became ineligible to compete for classified federal contracts,
pending the revalidation of the Company’s FCL.

65. As a result of Kao’s actions, the Company has incurred and continues to incur

damages, including without limitation:

a. Fees and expenses for an interim Chief Financial Officer;

b. Legal fees and expenses;

c. Fees and expenses for crisis communication services; and

d. Other damages to the Company to be proven at arbitration.
COUNT1

(Breach of Fiduciary Duty)
66.  The Company repeats, realleges, and incorporates by reference all foregoing

paragraphs as if fully set forth herein.
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67.  As a member-manager, Kao owed the Company and its members fiduciary duties
at the time of the foregoing actions, including, without limitation, the duties of care, loyalty,
good faith, and fair dealing.

68. The foregoing actions of Kao were willful, wanton, reckless, and/or intentional
breaches of his fiduciary duties.

69. As a direct and proximate result of Kao’s actions, the Company has been

damaged in an amount to be proved at arbitration.

COUNTII
(Gross Negligence)
70. The Company repeats, realleges, and incorporates by reference all foregoing
paragraphs as if fully set forth herein.
71.  Kao owed fiduciary duties to the Company and its members.
72.  Kao knew, or should have known, that the Company and its members would be

injured by or incur damages as a result of his conduct.
73.  Kao willfully, wantonly, recklessly, and/or intentionally breached the fiduciary
duties he owed the Company and its members, indifferent to the injuries he would cause them.
74.  As a direct and proximate result of Kao’s actions, the Company has been
damaged in an amount to be proved at arbitration.

COUNT 111
(Declaratory Relief — Dissociation

75. The Company repeats, realleges, and incorporates by reference all foregoing

paragraphs as if fully set forth herein.
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76. A dispute exists between the Company, NCI, and Kao with regard to the
Company’s and NCI’s rights to have Kao dissociated from serving as a member of the Company
pursuant to the terms of the Operating Agreement and HRS chapter 428.

77.  Kao’s foregoing wrongful acts constitute breaches of the Operating Agreement
causing immediate dissociation.

78.  Kao willfully and persistently committed material breaches of the Operating
Agreement and the fiduciary duties he owed the Company and its members.

79.  Kao’s foregoing wrongful acts, suspension from federal contracting, and
suspension of his PCL adversely and materially affected the Company’s business.

80. Kao’s foregoing wrongful acts, suspension from federal contracting, and
suspension of his PCL make it not reasonably practicable to carry on business with Kao as a
member of the Company.

81. The Company therefore desires and is entitled to a determination by the Arbitrator

that Kao’s foregoing conduct:

a. Was in material breach of the Operating Agreement;

b. Breached the fiduciary duties Kao owed the Company and its members;

C. Adversely and materially affected the Company’s business;

d. Made it not reasonably practicable to carry on business with Kao as a

member of the Company.

COUNT IV
(Declaratory Relief - NEWCO Agreements)

82. The Company repeats, realleges, and incorporates by reference all foregoing

paragraphs as if fully set forth herein.
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83.  Kao attempted to dispose of all, or substantially all, of the Company’s property by
executing the NEWCO Agreements.

84.  Kao required the consent of NCI to dispose of all, or substantially all, of the
Company’s property.

85.  Without NCI’s consent to dispose of all, or substantially all, of the Company’s
property, Kao lacked the authority to bind the Company in the NEWCO Agreements.

86.  The NEWCO Agreements did not bind the Company because Kao lacked the
authority to dispose of all, or substantially all, of the Company’s property and the NEWCO
Agreements were outside the ordinary course of the Company’s business.

87.  In the alternative, if the Arbitrator finds that the NEWCO Agreements were in the
ordinary course of the Company’s business, the NEWCO Agreements did not bind the Company
because Kao lacked the authority to dispose of all, or substantially all, of the Company’s
property and NEWCO knew or had notice that Kao lacked authority.

88. The Company therefore desires and is entitled to a determination by the Arbitrator
that the NEWCO Agreements are void and do not bind the Company.

COUNT V
Indemnification)

89.  The Company repeats, realleges, and incorporates by reference all foregoing
paragraphs as if fully set forth herein.

90.  If NCI has suffered any loss or injury, as alleged in the Demand, such loss or injury
was caused by the actions, omissions, misrepresentations, and/or other fault of Kao, and the
Company is in no way at fault, or at minimum, its fault was lesser than that of Kao.

91.  Any tortious act alleged to have been committed by the Company, which the

Company denies, was due to the actions, omissions, and/or misrepresentations of Kao.
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92.  Kao owes a contractual obligation to indemnify the Company against liabilities
caused by his breach of the Operating Agreement.

93. To the extent that the Company is found to be liable to NCI for any damages
whatsoever, Kao would be inequitably and unjustly enriched if he were not required to indemnify
the Company against the claims asserted by NCIL.

94.  The Company is entitled to an award for indemnity from Kao for all damages, costs,
fess, expenses, settlements, judgments, and awards paid by and/or incurred by the Company in
connection with this arbitration.

COUNT VI
(Contribution)

95. The Company repeats, realleges, and incorporates by reference all foregoing
paragraphs as if fully set forth herein.

96. To the extent that the Company committed any tortious act, as alleged in the
Demand, which the Company denies, it was due in whole or in part to the contribution,
encouragement, and participation by Kao.

97.  To the extent that the Company is found liable to NCI for any damages whatsoever,
Kao should also be found liable to the extent of Kao’s relative fault.

98. The Company is entitled to a determination of its relative fault, if any, a
determination of its pro rata share of responsibility for any damages to be awarded to NCI should it
recover upon its claims in this arbitration, and to have an award made against Kao for any amounts
over and above the Company’s pro rata share.

/!
/!

1
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COUNT VII
Uyemura v. Wick Claim)

99. The Company repeats, realleges, and incorporates by reference all foregoing
paragraphs as if fully set forth herein.

100. The wrongful acts, omissions, and/or breaches of Kao and the Doe Respondents
have caused the Company to be drawn into this dispute with NCI.

101. The Company has incurred, and will continue to incur, significant attorneys’ fees
and other expenses to protect its interests in the dispute.

102. The Company’s attorneys’ fees and other expenses were, and continue to be,
incurred as the natural and necessary consequence of Kao’s wrongful acts.

103. The Company’s attorneys’ fees and other expenses constitute damages recoverable
from Kao under Uyemura v. Wick, 57 Haw. 102, 551 P.2d 171 1976) and its progeny, in an amount
to be proven at arbitration.

WHEREFORE, the Company prays that an award be entered in its favor and against Kao
and Doe Respondents, as follows:

A. That the Company be awarded compensatory, special, and punitive damages in an

amount to be proven at the Arbitration hearing;

B. For declaratory relief as requested herein;

C. For all attorneys’ fees and costs;

D. For pre-award and post-award interest; and

E. For all other relief as the Arbitrator may deem just and proper.
/1
/1
/1
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DATED: Honolulu, Hawai‘i, May 19, 2021.

(AU~

PETER STARN
DOUGLAS S. CHIN
ROBERT J. BROWN
ERIC S. ROBINSON
VERNON Y. T. WOO

Attorneys for Crossclaimant
MARTIN DEFENSE GROUP, LLC, fka
NAVATEK LLC

20





