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BY HAND DELIVERY
Mr. Jeff S. Jordan, Assistant General Counsel
Attn: Ms. Kathryn Ross, Paralegal
Complaints Examinatio n & Le gal Admini strati on
Federal Election Commission
1050 First Street NE
Washington, DC 20463
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Re: MUR 7482 (Club for Growth Action and Adam Rozansky, Treasurer)
Dear Mr. Jordan,

This office represents Club for Growth Action ("Club Action") and Adam Rozansky in his
official capacity as Treasurer of Club Action (together, the "Respondents") in the abovereferenced matter. On their behalf, we hereby respond to the complaint filed on Aug. 15, 201 8,
by Tennessee Citizen Action (the "Complaint").
The Complaint alleges coordination between Club Action and the campaign of Marsha
Blackburn for U.S. Senate (the "Blackburn campaign") in violation of the Federal Election
Campaign Act of I977, as amended ("FECA" or the "Act"), and Federal Election Commission
("FEC" or the "Commission") regulations. However, the Complaint is fundamentally flawed as
it identifies no Club Action communication that it claims-based on actual facts, rather than
inferences-was coordinated with the Blackburn campaign. Further, the Complaint fails to
allege, let alone establish, any facts that could satisfy the criteria for a "coordinated
communication."

In short, the Complaint is defective on its face, and its conclusory claim of coordination is
groundless. Accordingly, the Commission should find no reason to believe that Respondents
violated the Act and promptly dismiss this matter.
FACTS
Club for Growth PAC ("Club PAC") is the separate segregated fund of the Club for Growth, a
501(c)(a) social welfare organizalion that advocates for free-market policies and limited
government at the federal level. Club Action is an independent expenditure-only committee (i.e.,
super PAC), as approved by the FEC in Advisory Opinion 2010-09 (July 22,2010).

In each election cycle, Club PAC endorses a limited number of candidates who support Club for
Growth's fundamental principles: limited govemment and economic freedom. Marsha
Blackburn has been one such candidate. Blackburn has eamed a lifetime score of 90 percent on
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a Congressional Scorecard issued by the Club for Growth or its Foundation.l Club PAC's
President, David Mclntosh, noted in a press release that achieving this level of score
demonstrates that Blackburn "has remained loyal to her conservative principles throughout her
time in Congress."2 Club PAC has thus continued its support for Blackburn over the years and
was one of her earliest endorsers when she announced her 2018 campaign for U.S. Senate.3

Club Action runs independent political ads across the country, with the mission of defeating biggovemment politicians and replacing them with pro-growth, conservative lawmakers. As
reflected in its FEC reports, Club Action has made only minimal independent expenditures for
intemet communications related to Blackburn's U.S. Senate race, totaling $231.4 The last such
expenditure was made on May 29,2018. Club Action has not run any TV, radio, or direct mail
advertisements supporting Blackburn, and it has not made any independent expenditures at all in
the race since Blackburn won the primary in August 2018.s
According to media reports, in July 2018 an outside consultant to the Blackburn campaign, Ward
Baker, spoke to a group of Republicans in Nashville about the U.S. Senate race between
Blackburn and Phil Bredesen.6 During the meeting, based on an audio recording provided with
the Complaint, an attendee asked Baker how national issues like immigration and trade would
affect the upcoming elections. In response, Baker touted Blackburn's free trade credentials,
stating: "'We are for free trade. And, you know, newsflash: Marsha Blackburn is endorsed by
Club for Growth. Marsha Blackburn . . . supports Club for Growth candidates."T Later, another
attendee noted that Baker had mentioned Club for Growth and, as a follow-up, asked Baker
which groups from outside Tennessee Baker expected to be involved in the election. Baker

I

Press Release, Club for Growth, Club for Growth PAC Endorses Congressman Marsha Blackburn for U.S
Senate (Oct. 13,2017) https://www.clubforerowth.org/clìrb-for-growth-pac-endorses-congressman-marsha-

blackburn-for-u-s-senate/.

2
3
4

Id.
Id.
Fed. Election Comm'n, 2011-18 Election Cycle Independent Expenditures for Club Action (C00487470),

expenditures/?data tvpe:efi1ine&comrnittee id:C00487470&is notice:true&candiclatejd:S8TN00337&candidat
e i c1:S8TN003 86&mi n date-} 1o/o2F 0 1%2F20 1 7 &max date: I 2 %2F 3 l%2F 20 I I (last visited Oct. 4, 2018)
Id.
Joey Garrison, Blackburn strategist: "Death by 10,000 cuts" will beat Bredesen inTennessee U,S. Senate
røce, Nashville Tennessean, July 13,2018, https ://www.tennessean.com/stoly/news /20 I 8 / 01 I 1 3 ltennessee-usl-bredesen-ten-thousand-cuts/7

8I

All quotations from Baker are from the audio file Tennessee Citizen Action included with the Complaint.
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confirmed that "obviously, we have a great relationship with Club for Growth," and then he
moved on. Though he said he expected a variety of groups to be involved in the election, he did
not name Club Action nor Club for Growth amcing those groups.

THE COMPLAINT
Based solely on Baker's statements described above, Tennessee Citizen Action filed the
Complaint on August 15,2018, alleging that Club Action, among others, has made in-kind

contributions to the Blackburn campaign "in the form of 'coordinated communications."'8 The
Complaint does not identify any specific communication that it alleges to be coordinated.
Nevertheless, it claims that "[t]he clear implications of [Baker's] comments is that Marsha for
Senate is coordinating or plans to coordinate with outside super PACs."e The Complaint worries
that the "coordination schemes" it has allegedly uncovered "have allowed a handful of wealthy
[Blackburn] supporters to undermine FECA's contribution limits" by spending "millions" on
coordinated expenditures supporting Blackburn. I 0
According to the Complaint, the "great relationship" between Blackburn and the Club for
Growth "provides reason to believe that Club for Growth . . . [has] made in-kind contributions to
Marsha for Senate in the form of coordinated expenditures."ll Further, it claims that "[t]o the
extent that the fBlackburn] campaign is 'doing presentations' with Club for Growth . . . and
'begging them for money' . . . expenditures by Club for Growth . . . would be considered
'coordinated communications."'12 The Complainant does not understand the law.

THE LA\ry
Under FEC regulations, "'coordinated' means made in cooperation, consultation or concert with,
or at the request or suggestion of, a candidate, a candidate's authorized committee, or a political
party committee," or an agent of any of these entities. 1 1 C.F.R. $ 109.20. A communication is
"coordinated" with a candidate if it satisfies three criteria:

8
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1)

The communication is paid for by a person other than the candidate or authorized
committee (the "payment" prong);

2)

The communication satisfies at least one of five standards that meet the "content" prong;
and

3)

The communication satisfies at least one of six standards that meet the "conduct" prong.

Id. ç 109.21(a). A communication that meets all of these criteria is a "coordinated
communication," and, as a general rule, is treated as an in-kind contribution to the candidate,
authorized committee, or political party with which it is coordinated. Id. 5 109.21(b). Thus,
entities that are prohibited from making contributions to candidates for federal office are also
prohibited from paying for a coordinated communication. 52 U.S.C. $ 30118; 11 C.F.R.
ç 109.22.

A.

The Content Prong

A communication satisfies the content prong if it "expressly advocates . . . the election or defeat
of a clearly identified candidate for Federal office." 11 C.F.R. $ 109.21(c)(3). Although neither
alleged nor mentioned in the Complaint, the content prong also may be satisfied by a
communication that (1) meets the definition of an "electioneering communication"; (2) meets the
definition of a "public communication" and disseminates, distributes, or republishes a
candidate's "campaign materials"; (3) meets the definition of a "public communication" and
refers to a House or Senate candidate within 90 days of an election, refers to a presidential or
vice presidential candidate within 120 days of an election, or refers to a political party within
these timeframes; or (4) meets the definition of a "public communication" and is "the functional
equivalent of express advocacy," i.e., the communication "is susceptible of no reasonable
interpretation other than as an appeal to vote for or against a clearly identified Federal
candidate." See generally id. $ 109.21(c).

B. The Conduct Prong
To satisfy the conduct prong, a communication must meet one of the following criteria of
particular relevance in this action:
(1) Request or suggestion. (i) The communication is created, produced, or
distributed at the request or suggestion of a candidate, authorized committee, or
political party committee; or (ii) The communication is created, produced, or
distributed at the suggestion of a person paying for the communication and the
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candidate, authorized committee, or political party committee assents to the
suggestion.

(2) Material involvement. . . . A candidate, authorized committee, or political
party committee is materially involved in decisions regarding:

(i) The content of the communication;
(ii) The intended audience for the communication;
(iii) The means or mode of the communication;
(iv) The specific media outlet used for the communication;
(v) The timing or frequency of the communication; or
(vi) The size or prominence of a printed communication, or duration of
communication by means of broadcast, cable, or satellite.

a

109.21(dXl)-(2). The remaining conduct standards, although neither alleged nor
mentioned in the Complaint, include engaging in "substantial discussion" with a candidate,
candidate's committee, or political party1' using a common vendor; using a former employee or
independent contractor; or disseminating, distributing, or republishing campaign material. See
id. s r}e.2r(d).
11 C.F.R. g

The Commission's regulations provide several safe harbors that establish a rebuttable
presumption that a communication is not coordinated. See id. $ 109.21(Ð-(i). Among others,
there is a "safe harbor for responses to inquiries about legislative or policy issues." 1d
$ 109.21(Ð. Specifically, "[a] candidate's . . . response to an inquiry about that candidate's . .
positions on legislative or policy issues, but not including a discussion of campaign plans,
projects, activities, or needs, does not satisfy any ofthe conduct standards" under the conduct
prong. Id.

.

DISCUSSION
As discussed below, the Complaint is premised entirely on erroneous and speculative allegations
that fail to allege, let alone establish, that a FECA violation has occurred. Accordingly, there is
no reason to believe that Club Action has coordinated any expenditure with the Blackburn
campaign.

I.

The Complaint fails to meet the minimum procedural requirements for a "reason to
believe" finding and should be dismissed on this basis alone.

Commission regulations require that a complaint "contain a clear and concise recitation of the
facts which describe a violation of a statute or regulation over which the Commission has

1776 K Street

NW

I

Washington,

DC

20006

|

2O2.7L9.7OOO

wileyrein.com

MUR748200047

Wley
Rein
LLP

Jeff S. Jordan, Esq
October 10,2018
Page 6

jurisdiction."l3 The Commission may find "reason to believe" a violation has occurred "only if
complaint sets forth sufficient specific facts, which, if proven true, would constitute a violation
of the FECA."14 When alleging impermissible coordination, a "[c]omplaint's inference" of
coordination is not sufficient.l5 As the Commission has explained, "[u]nwarranted legal
conclusions from asserted facts . . . or mere speculation . . . will not be accepted as true."l6

a

In short, the real crux of the Complaint is the claim that Baker's statements imply the Blackbum
campaign is engaging or plans to engage in future coordinated expenditures. This inference is
baseless, and it cannot form the basis of a finding of reason to believe.
First, the Complaint has failed to set forth facts to sufhciently allege that a FECA violation has
occurred. The Complaint does not identify a single expenditure that it alleges to be coordinated
between Club Action and the Blackburn campaign. As set forth above, the Commission's test
for a "coordinated communication" analyzes the payment for, content of, and conduct
surrounding one or more communications.lT The Complaint recites a few standards relevant to
each prong,rs but it identifies no specific communication for which it alleges Club Action has
made a payment; no specific communication that it alleges "expressly advocates . . . the election
or defeat of a clearly identified candidate for Federal office"; and no specific communication that
it alleges was made at the "request or suggestion" of, or with "material involvement" by a
candidate or candidate's committee. Thus, even taking every statement in the Complaint as
truth, the Complaint simply fails to allege facts that could, if proven, satisfy the criteria for
coordination.
Second, in this case the Complaint goes beyond a mere failure to allege suffrcient facts and
moves into the realm of pure conjecture. With respect to Club Action, the only fact alleged in
the Complaint is that Baker stated, "we have a great relationship with Club for Growth." The

Complaint misrepresents this statement as evidence of coordination. Moreover, the Complaint
speculates that the existence of any positive relationship with Blackbum means that Club Action
must intend to make future expenditures related to Blackburn's U.S. Senate race and further
speculates that any such expenditures will necessarily be coordinated with the Blackburn

13
14

1r c.F.R. S lll.4(dx3).

MUR 4960 (Hillary Rodham Clinton for U.S. Senate Exploratory Committee), Statement of Reasons of
Commissioners David M. Mason, Karl J. Sandstrom, Bradley A. Smith, and Scott E. Thomas at I (Dec. 21,2000).
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campaign. But conjecture about expenditures that have not been made and conduct that has not
occurred simply cannot form a basis to find reason to believe that a FECA violation has
occurred.
For these reasons, the Complaint is defective on its face, and the Commission should dismiss the
matter on this basis alone.

II

There is no reason to believe Club Action coordinated any expenditure with the
Blackburn campaign.

After failing to sufficiently allege coordination, as discussed above, the Complaint also
inevitably fails to establish it. As described above, a communication must meet three criteria to
be considered a "coordinated communication": (1) the payment prong, (2) the content prong, and
(3) the conduct prong.le Unless all three criteria are satisfied, no "coordinated communication"
exists. Because the Complaint does not-and cannot-establish any facts that would satisfy
these criteria, the Complaint provides no reason to believe Club Action engaged in coordination.
First, the Complaint identifies no particular communication that it alleges was paid for by Club
Action, as required to satisfy the payment prong.20 At best, the Complaint makes a general claim
that Club for Growth and other groups "have made in-kind contributions to fthe Blackburn
campaign] in the form of 'coordinated communications."'21 The Complaint provides no facts or
evidence for this claim, and Club Action denies its conclusory coordination claim. The factswhich Complainants did not bother to include-are that during this election cycle Club Action
has made atotal of $231 in independent expenditures either supporting Blackburn or opposing
her opponent. This figure represents a far cry from the Complaint's dramatic claim of "millions"
allegedly being spent on coordinated communications.
Second, the Complaint identifies no specifìc communication that "expressly advocates . . . the
election or defeat of a clearly identified candidate for Federal office," the only content standard
alleged in the Complaint.2z The Complaint also does not allege-nor can it-the existence of

any electioneering communication, any republication of campaign materials, any communication
containing the functional equivalent of express advocacy, or any other communication that could

l9

ll

20

1d $ 109.21(a).

21

Complaint fl 2.
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satisfy the content prong. Thus, the Complaint cannot establish that the content prong has been
met.

Finally, even if the Commission reaches the conduct prong, the Complaint has not providednor could it provide-any facts establishing the conduct required for a finding of coordination.
The only factual allegation in the Complaint related to Respondents is that Baker commented to
his audience that "we have a great relationship with Club for Growth." The Complaint claims
that this "great relationship . . . provides reason to believe that Club for Growth . . . [has] made
in-kind contributions to Marsha for Senate in the form of coordinated expenditures." This is
pure speculation. Having a"great relationship" with an organization does not mean one has
engaged in coordinated expenditures. Instead, the obvious meaning of the statement was that as
a lawmaker who consistently receives high scores on the congressional scorecard and who has
been endorsed by Club PAC, Blackburn naturally enjoys a positive relationship with the Club for
Growth. Nothing about the existence of such a relationship means that Club Action has engaged
in conduct that constitutes "coordination" under Commission regulations.
Second, based on Baker's comments about the role of outside groups generally in congressional
campaigns, the Complaint infers that the Blackburn campaign may be "doing presentations" for
outside groups including Club for Growth and "begging them for money." Here, the
Complaint's speculation is selÊevident: it claims that "to the extent" the Blackbum campaign
has made such presentations to outside groups, those groups' expenditures must be considered
"coordinated communications." In other words, the Complaint itself does not allege that such
presentations have occurred; it only claims that they might have. As the Commission has stated,
a "[c]omplaint's inference" of coordination is not sufficient,23 andpurely speculative allegations
cannot form the basis for reason to believe that aviolation has occurred.2a Further, the
Commission's coordination regulations expresslypermit a candidate to respond to inquiries
about the candidate's positions on legislative or policy issues, as long as campaign activities are
not discussed.25

Finally, as with the payment and content prongs, the Complaint cannot establish that the conduct
prong has been met in light of its failure to identifu even a single specific communication alleged
to be coordinated with the Blackburn campaign. The relevant standards under the conduct prong
analyze whether coordination has occurred with respect to a particular communication: was the

23
24

MUR 6077 (Coleman), Factual and Legal Analysis at 5.

2s

ll

MUR 6296 (Buck), Statement of Reasons of Vice Chair Caroline C. Hunter and Commissioners Donald F
McGahn and Matthew S. Petersen at 5 (June 14,2011) (quoting MUR 5467 (Moore), First General Counsel's
Report at 5 (July 23,2004)).
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communication made at the request or suggestion of the candidate? Was the candidate
materially involved in decisions about the communication's creation? Was the communication
created after substantial discussions with the candidate? When no particular communication has
been identified, it is impossible to establish coordinated conduct with respect to that
communication. The Complainant supplies the beginnings of a legally and factually untethered
fishing expedition, not reason to believe there was a violation.
Because the Complaint fails to establish that any of the three criteria for a "coordinated
communication" have been met, this Complaint should be dismissed.

CONCLUSION
This Complaint should be dismissed at the outset, as it fails to allege facts that could form the
basis for a reason to believe fhat aviolation of FECA has occurred. Moreover, the Complaint
fails to establish that Club Action met any of the criteria that define a "coordinated
communication." Accordingly, the Commission should find no reason to believe that
Respondents violated the Act and promptly dismiss this matter.

Sincerely,

/*4 1.V"/a'*
Carol A. Laham
D. Mark Renaud
A. Louisa Brooks
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