
 

 
 
FEDERAL ELECTION COMMISSION 
Washington, DC 20463 

 
TO:  The Commission 
 
FROM: Lisa J. Stevenson 
  Acting General Counsel 
  
  Charles Kitcher 
  Acting Associate General Counsel for Enforcement 
 
BY:  Lynn Y. Tran 
  Assistant General Counsel 
  
  Nicholas Bamman 
  Attorney 
 
SUBJECT: PMUR 611/MUR 7425 (Donald J. Trump Foundation, et al.) – Supplemental  
  Submissions 
_________________________________________________________________________ 

I. Summary 

 The Office of the General Counsel circulated the First General Counsel’s Report 
(“FGCR”) to the Commission in PMUR 611/MUR 7425 (Donald J. Trump Foundation, et al.) on 
May 31, 2019.  The two matters stem from an investigation into the Donald J. Trump Foundation 
(“Foundation”) conducted by the New York State Attorney General’s Office (“NYAG”).  The 
FGCR recommended that the Commission find reason to believe that Donald J. Trump, Donald 
J. Trump for President, Inc., and Bradley T. Crate in his official capacity as treasurer (“Trump 
Committee”), and the Foundation violated 52 U.S.C. § 30125(e) by soliciting, receiving, 
directing, transferring, or spending soft money in connection with a fundraiser Trump held 
shortly before the Iowa caucuses during the 2016 election cycle (“Fundraiser”).  It further 
recommended that the Commission take no action at this time as to whether the remaining 
respondents violated 52 U.S.C. § 30125(e).  Finally, the FGCR recommended finding no reason 
to believe that Trump and the Foundation violated the Federal Election Campaign Act of 1971, 
as amended (the “Act”), in connection with a $25,000 donation to And Justice for All from 2013. 

Subsequent to the circulation of the FGCR, the NYAG reached a settlement with Trump 
and the Foundation in which Trump and the Foundation stipulated to certain facts relevant to 

MUR742500145



PMUR 611 / MUR 7425 (Donald J. Trump Foundation, et al.) 
Supplemental Submissions 
Page 2 of 8 
 
these matters.1  The Court also issued a Decision & Order that “so ordered” the settlement and 
determined that Trump owed $2 million in damages for breaches of fiduciary duty and waste as a 
result of the Fundraiser.2  Based on the settlement and Decision & Order, the Complainant in 
MUR 7425, Campaign Legal Center, submitted a Supplemental Complaint (“Supplement”) on 
November 25, 2019, and the Trump Committee submitted a supplemental response 
(“Supplemental Response”) on January 13, 2020.3  On January 31, 2020, we received a response 
from the Foundation stating that, as of December 24, 2019, the Foundation “has been dissolved 
and is no longer an entity registered in New York State.”4 

 This memorandum provides an update to the Commission regarding the terms of the 
settlement agreement, the findings of the Decision & Order, and an analysis of this new 
information and the parties’ arguments from their supplemental submissions.  Because the 
additional information available to the Commission subsequent to the circulation of the FGCR is 
consistent with our analysis in that report, these submissions do not change the recommendations 
contained in the First General Counsel’s Report, except we recommend that the Commission 
direct the Office of General Counsel to revise the Factual and Legal Analysis circulated on May 
31, 2019.  

II. Settlement Agreement between the NYAG and the Trump Foundation 

 The settlement between the NYAG, Trump, and the Foundation occurred in stages over a 
number of months.  On December 19, 2018, the parties agreed to dissolve the Foundation under 
judicial supervision and jointly submitted to the Court a proposed list of not-for-profit 
organizations to receive distributions from the Foundation’s remaining assets upon the issuance 
of a final order of dissolution.5  On October 1, 2019, the parties entered into several stipulations, 

                                                           
1  Stipulation of Final Settlement, People v. Trump, et al., No. 451130/2018, Doc. No. 139 (N.Y. Sup. Ct. 
N.Y. Cty. Nov. 7, 2019) (“Stipulation”) (the parties signed the documents on October 1, 2019).  The Stipulation is 
included herein as Attachment 1.  Donald J. Trump, Jr., Ivanka Trump, and Eric Trump, respondents in both PMUR 
611 and MUR 7425, are also parties to the Stipulation. 

2  People v. Trump, 66 Misc. 3d 200, 112 N.Y.S. 3d 467 (N.Y. Sup. Ct. 2019) (“Decision & Order”).  The 
Decision & Order is included herein as Attachment 2. 

3  Supp. Compl. (Nov. 25, 2019); Trump Committee Supp. Resp. (Jan. 13, 2020).  

4  Foundation Resp. at 1 (Jan. 31, 2020). 

5  The organizations are Army Emergency Relief, Children’s Aid Society, City Meals-on-Wheels, Give an 
Hour, Martha’s Table, United Negro College Fund, United Way of Capital Area, and US Holocaust Memorial 
Museum.  See Decision & Order at 2 n. 1. 
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which they submitted to the Court for approval.6  The parties stipulated to several facts relating 
to the allegations in these matters, including the following: 

• On January 26, 2016, Mr. Trump, then a candidate in the primary elections for the 
Republican party nomination for president of the United States, announced that he 
would conduct the Iowa Fundraiser on January 28, 2016, in lieu of participating in 
a televised debate featuring other Republican presidential candidates.  The Iowa 
Fundraiser was presented as the “Donald J. Trump Special Event for Veterans.”  
The website for the Iowa Fundraiser, DonaldTrumpForVets.com, was developed 
by Campaign personnel and, with the agreement of the Foundation, featured the 
name of the Foundation at the top of the home page and informed visitors that 
“the Donald J. Trump Foundation is a 501(c)(3) nonprofit organization;”  
 

• The Campaign planned, organized, and paid for the Iowa Fundraiser, with 
administrative assistance from the Foundation; and the Campaign directed the 
timing, amounts, and recipients of the Foundation’s grants to charitable 
organizations supporting military veterans; 
 

• The Iowa Fundraiser raised approximately $5.6 million in donations for veterans’ 
groups, of which $2.823 million was contributed to the Foundation; the balance 
was contributed by donors directly to various veterans’ groups.  At Campaign 
events in Iowa on January 30, January 31, and February 1, 2016, Mr. Trump 
personally displayed presentation copies of Foundation checks to Iowa veterans’ 
groups.  On May 31, 2016, at a Campaign press conference, Mr. Trump 
announced the grants the Foundation made to veterans’ groups with the proceeds 
of the Iowa Fundraiser, and on or about the same day, the Campaign posted on its 
website a chart identifying the grant recipients.7 
 

                                                           
6  See generally Stipulation. The Stipulation states that it “is not intended for use by any third party in any 
other proceeding and is not intended, and shall not be construed, as an admission of liability by the Respondents.”  
Id. at 13.   

7  Id. ¶¶ 5-7.  The parties also stipulated that “Trump was the founder of the Foundation and served as its 
president from 1987 through November 13, 2018,” and that the board of directors of the Foundation failed to 
“provide oversight, set policy or approve the direction, operation or acts of the Foundation.”  Id. ¶¶ 2-3.   To resolve 
the case, the parties agreed that:  (1) the Foundation’s remaining liquid assets of $1,782,910.92 would be divided 
evenly between eight agreed upon, judicially approved, non-profit organizations; (2) Respondents Donald J. Trump 
Jr., Ivanka Trump, and Eric Trump certified that they had each completed a training session pertaining to the 
fiduciary responsibilities relevant to charitable organizations, and New York agreed to dismiss them with prejudice 
at that time; (3) Donald Trump agreed to reimburse the Foundation for $11,525 in connection with auction items at a 
charitable benefit not relevant to this matter; (4) Donald Trump further agreed to a number of requirements should 
he wish to serve as an officer or director of a New York charitable organization, including inter alia, the hiring of 
counsel and an accounting firm; and (5) the Court would decide the amount of any additional payment arising out of 
the Foundation’s fundraiser at issue in this MUR.  Id. at 10-13. 
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 While the parties agreed on the majority of issues, the Court was to determine the final 
compensation owed as a result of violations of New York State charity law with respect to the 
Fundraiser.8  On November 7, 2019, the Court issued a Decision & Order approving the parties’ 
settlement and determining that Trump breached his fiduciary duty and that waste occurred to the 
Foundation by “allowing his campaign to orchestrate the Fundraiser, allowing his campaign, 
instead of the Foundation, to direct distribution of the Funds, and using the Fundraiser and 
distribution of the Funds to further Mr. Trump’s political campaign.”9  The Court found that “the 
$2,823,000 raised at the Fundraiser was used for Mr. Trump’s political campaign and disbursed 
by Mr. Trump’s campaign staff, rather than by the Foundation” in violation of state non-profit 
corporation and charitable trust law.10  Quoting from the parties’ stipulations, the Court found 
that “Trump’s campaign, rather than the Foundation:  (1) ‘planned’ and ‘organized’ the 
Fundraiser; and (2) ‘directed the timing, amounts, and recipients of the Foundation’s grants to 
charitable organizations supporting military veterans.’”11 
 
 The Court awarded damages against Trump personally in the amount of $2,000,000.  
New York had requested that the Court impose damages in the amount of the full $2,823,000 
raised at the fundraiser.12  The Court reduced the damages from the amount sought by the 
NYAG because “the funds did ultimately reach their intended destinations, i.e., charitable 
organizations supporting veterans . . . .”13  The Court declined to award punitive damages. 
 
III. Supplemental Complaint and Responses  

 The Supplement submitted by the Campaign Legal Center argues that the Court’s 
findings and the parties’ stipulations in the New York State litigation demonstrate that Trump, 
the Trump Committee, and the Foundation violated the soft money prohibitions of the Act.  
Specifically, the Supplement argues that it is now undisputed that the “Fundraiser was 
‘orchestrate[d]’ by the Trump campaign, ‘planned, organized, and paid for’ by the campaign, and 
used ‘to further Trump’s political campaign’” and that these undisputed facts establish that 
Trump and the Foundation solicited and received soft money in connection with an election to 
federal office in violation of 52 U.S.C. § 30125(e)(1).14  The Supplement argues that these same 

                                                           
8  Decision & Order, 66 Misc. 3d at 202. 

9  Id. at 203.   

10  Id. at 204. 

11  Id. at 204 n.3. 

12  Id. at 204 (ordering damages to be paid pro rata to the eight judicially-approved recipients of the 
Foundation’s remaining liquid assets). 

13  Id.  

14  Supp. Compl. at 2-3 (quoting Decision & Order, 66 Misc. 3d at 204). 
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undisputed facts further establish that the Trump Campaign directed and spent soft money in 
connection with a federal election in violation of 52 U.S.C. § 30125(e)(1).15 

 In Response, the Trump Committee does not dispute that the Fundraiser was subject to 
the Act’s soft money restrictions and that the event was paid for by the campaign, but instead 
reiterates the argument from its original Response that Trump and his agents are permitted, under 
52 U.S.C. § 30125(e)(4)(A), to make solicitations of donations to charities that do not have a 
principal purpose of engaging in certain federal election activity (the “Charitable Exclusion”).16  
The Trump Campaign relies on the court’s finding that “‘the Funds deposited [(with the Trump 
Foundation)] did ultimately reach their intended destinations, i.e., charitable organizations 
supporting veterans’” to support its argument that the Act intended to permit exactly the type of 
solicitations represented by the Fundraiser.17   

 The Commission also received a response from the Trump Foundation informing the 
Commission that it was dissolved on December 24, 2019.18  The Trump Foundation did not 
make any additional assertions or arguments and did not join in the Trump Committee’s 
response.  Trump did not submit a response. 

IV. Analysis 

The information that has become available subsequent to the circulation of the FGCR — 
the Stipulation, Decision & Order, Supplement, and Supplemental Responses — is consistent 
with and reinforces the analysis and recommendations in the FGCR.   

Under the Act and Commission regulations, federal candidates and officeholders; agents 
of federal candidates and officeholders; and entities directly or indirectly established, financed, 
maintained, or controlled (“EFMC’d”) by, or acting on behalf of, federal candidates or 
officeholders cannot solicit, receive, direct, transfer, or spend funds in connection with an 
election for federal office, including funds for any federal election activity, unless the funds are 
subject to the limitations, prohibitions, and reporting requirements of the Act.19  

As a threshold issue, the FGCR concluded that the Fundraiser, which the Committee 
described as a “campaign event” in its initial response to the Complaint, and the distribution of 

                                                           
15  Id. at 3. 

16  Trump Committee Supp. Resp. at 1-2. 

17  Id. at 2. 

18  Trump Foundation Resp. at 1. 

19  See 52 U.S.C. § 30125(e)(1)(A); 11 C.F.R. §§ 300.60, 300.61.   
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donations raised through the Fundraiser, were in connection with an election for federal office.20  
The Decision & Order further reinforces the conclusion that the Fundraiser was in connection 
with a federal election by holding that Trump “allow[ed] his campaign to orchestrate the 
Fundraiser . . . direct distribution of the Funds, and us[ed] the Fundraiser and distribution of the 
Funds to further Mr. Trump’s political campaign.”21  In further support of its conclusion that this 
activity establishes Trump’s breach of his fiduciary duty to the Foundation, the Decision & 
Order quotes the parties’ Stipulation that Trump’s campaign “dictated the timing, amounts, and 
recipients of the Foundation’s grants to charitable organizations supporting military veterans.”22  
The Court’s findings that the Trump Committee planned the Fundraiser and directed the 
distribution of the proceeds of the Fundraiser to benefit Trump’s campaign reinforce the FGCR’s 
conclusion that the events were in connection with an election to federal office. 

Next, the FGCR concluded that Trump EFMC’d the Foundation while he was a federal 
candidate.23  The Decision & Order’s conclusion that Trump, as a director of the Foundation, and 
trustee of its assets who was responsible for the Foundation’s proper administration, breached his 
fiduciary duty to the Foundation by allowing his campaign to plan, organize, and distribute the 
funds raised through the Fundraiser and that he was personally liable for $2 million in damages, 
is similarly consistent with the FGCR’s analysis that Trump EFMC’d the Foundation.24   

Third, the FGCR concluded that Trump, the Trump Committee, and the Foundation 
solicited, received directed, transferred or spent non-federal funds by, inter alia, soliciting non-
federal donations at the Fundraiser, receiving $1.2 million from four checks, and directing the 
Foundation’s distribution of the proceeds of the Fundraiser.25  The Decision & Order reinforces 
this conclusion by finding that Trump “allow[ed] his campaign, instead of the Foundation, to 
direct distribution of the Funds”26 and that Trump’s campaign, rather than the Foundation, 
“directed the timing, amounts and recipients of the Foundation’s grants to charitable 
organizations supporting military veterans.”27  While the Court used the word “direct” on two 
separate occasions, the Court’s findings also indicate that Trump solicited funds to the 

                                                           
20  See FGCR at 15-18. 

21  Decision & Order, 66 Misc. 3d at 204.   

22  Id. at 204 n.3.  

23  See FGCR at 18-22. 

24  Decision & Order, 66 Misc. 3d at 204. 

25  See FGCR at 22-28. 

26  Decision & Order, 66 Misc. 3d at 204. 

27  Id. at 204 n.3. 
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Foundation and that the Foundation received those funds.28  Although the Decision & Order does 
not directly address whether the funds raised through the Fundraiser exceeded the Act’s 
contribution limits and source prohibitions, the information from the NYAG that formed the 
basis of the referral to the Commission indicates that at least some of the individual donations 
were well in excess of the $2,700 contribution limit.29 

The Trump Committee’s Supplemental Response does not dispute the Decision & 
Order’s conclusions, but instead reiterates the argument set forth in its initial Response that the 
activity falls within the Charitable Exclusion.30  However, as explained in the FGCR, the Trump 
Committee’s activities did not fall within the scope of the Charitable Exclusion for several 
reasons.  First, the Commission previously concluded in Advisory Opinion 2003-12 (Flake) that 
the Charitable Exclusion did not apply to nonprofit organizations EFMC’d by a candidate.31  
Thus, as explained in the FGCR, Trump’s solicitation of funds to the Foundation, regardless of 
their further disposition, is not entitled to the Charitable Exclusion; the Court’s finding that the 
Trump Committee directed “the Foundation’s grants” to “further Mr. Trump’s political 
campaign”32 supports the FGCR’s analysis that at least some of the funds were received by the 
Foundation rather than charitable organizations not EFMC’d by Trump.  In addition, as 
explained in the FGCR, even if the Commission were to accept the Trump Committee’s 
argument, the Charitable Exclusion is limited to “solicitations” and would not apply to the 
Foundation’s receiving or directing of non-federal funds that both the FGCR and the Decision & 
Order detail.33  

Finally, the dissolution of the Trump Foundation on December 24, 2019, does not 
warrant a change to the FGCR’s reason to believe recommendations.  In prior matters, the 

                                                           
28  Id. at 203 (noting that the Foundation “received” funds and that Trump allowed his campaign to orchestrate 
the Fundraiser). 

29  See FGCR at 23 (analyzing information from the NYAG that indicates that the Foundation received four 
checks for $1.2 million in addition to $1.6 million in online donations from unknown sources and in unknown 
amounts). 

30  See 52 U.S.C. § 30125(e)(4)(A) (describing general solicitations that do not “specify how the funds will or 
should be spent”); 11 C.F.R. § 300.65(a); see also FGCR at 25-28. 

31  See FGCR at 26 (citing Advisory Op. 2003-12 (Flake)). 

32  Decision & Order, 66 Misc. 3d at 204. 

33  See FGCR at 28. 
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Commission has considered possible enforcement action against entities that dissolved after the 
activity at issue in the enforcement action.34 

V. Conclusion

In sum, the information available to the Commission subsequent to the circulation of the
FGCR supports the recommendations in the FGCR that the Commission should find reason to 
believe that Donald J. Trump, Donald J. Trump for President, Inc., and Bradley T. Crate in his 
official capacity as treasurer, and the Donald J. Trump Foundation violated 52 U.S.C. § 30125(e) 
by soliciting, receiving, directing, transferring, or spending soft money in connection with the 
Fundraiser.  An investigation would still be necessary to determine the extent to which the funds 
solicited directly to the veteran’s organizations exceeded the Act’s source and amount 
limitations, an issue that was not addressed in the settlement.   

VI. Recommendations

1. Approve recommendations 1, 2, 3, 4, 6, and 7 in the First General Counsel’s Report
in PMUR 611/MUR 7425 circulated on May 31, 2019; and

2. Direct the Office of General Counsel to revise the Factual and Legal Analysis
circulated on May 31, 2019.

Attachments: 
   1. Stipulation    
   2. Decision & Order 

34 See, e.g., Certification at 2, MUR 7465 (Freedom Vote, Inc.) (July 30, 2019) (open matter) (finding reason 
to believe after Freedom Vote, Inc. dissolved); First Gen. Counsel’s Rpt. at 7 n.4, MUR 6790 (Coakley for Senate) 
(termination of a committee does not prevent the Commission from considering possible enforcement action); First 
Gen. Counsel’s Rpt. at 1 n.1, MUR 7336 (Mulvaney for Congress) (same). 
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66 Misc.3d 200, 112 N.Y.S.3d
467, 2019 N.Y. Slip Op. 29336

**1  In the Matter of The People of the State
of New York, by Letitia James, Attorney

General of the State of New York, Petitioner,
v

Donald Trump et al., Respondents.

Supreme Court, New York County
451130/2018

November 7, 2019

CITE TITLE AS: Matter of People v Trump

HEADNOTES

Charities
Judicial Dissolution of Not-For-Profit Corporation
Breach of Fiduciary Duty—Waste Damages

(1) In a judicial dissolution proceeding of a charitable
foundation in the name of respondent director, who breached
his fiduciary duty to the foundation by allowing his political
campaign to orchestrate a fundraiser, direct distribution of
foundation funds obtained from that fundraiser, and use
the fundraiser and the distribution of funds to further the
campaign, such that waste to the foundation occurred,
respondent was ordered to pay a portion of the funds
alleged to have been improperly used and distributed to
approved charitable recipients. Taking into consideration that
the funds did ultimately reach their intended destinations,
i.e., charitable organizations supporting veterans, $2,000,000
in waste damages were awarded rather than the entire
$2,823,000 raised at the fundraiser.

Charities
Judicial Dissolution of Not-For-Profit Corporation
Breach of Fiduciary Duty—Punitive Damages

(2) In a judicial dissolution proceeding of a charitable
foundation in the name of respondent director, punitive
damages were not awarded for respondent's breach of his
fiduciary duty to the foundation by allowing his political
campaign to orchestrate a fundraiser, direct distribution of
foundation funds obtained from that fundraiser, and use

the fundraiser and the distribution of funds to further the
campaign, such that waste to the foundation occurred, where
respondent stipulated to a number of proactive conditions so
the conduct would not occur again in the future.
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34, 2335, 2337.
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OPINION OF THE COURT

Saliann Scarpulla, J.

This judicial dissolution proceeding was commenced by the
Attorney General of the State of New York on behalf of the
People of the State of New York against The Donald J. Trump
Foundation (the Foundation), and the Foundation's officers,
directors, and board members: Donald J. Trump (Mr. Trump);
Donald J. Trump, Jr.; Ivanka Trump; and Eric F. Trump
(collectively, individual respondents and without Mr. Trump,
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**2  stipulating respondents). The petition alleges causes
of action for (1) breach of fiduciary duty and waste under
the Not-For-Profit Corporation Law against the individual
respondents; (2) failure properly to administer Foundation
assets and waste under the Estates, Powers and Trusts Law
against the individual respondents; (3) wrongful related party
transactions against Mr. Trump as defined in the N-PCL and
EPTL; (4) dissolution of the Foundation under N-PCL 112
and 1101; (5) dissolution of the Foundation under N-PCL 112
and 1102; and (6) an injunction pending resolution of this
proceeding.

On August 31, 2018, respondents moved to dismiss the
petition in its entirety. In a decision and order dated November
21, 2018, I sustained the first five causes of action, dismissed
the sixth cause of action for an injunction, and directed
respondents to answer the petition.

Thereafter, at my urging, the parties set out to consensually
resolve this proceeding. Over the course of the next several
months, the Attorney General and the individual respondents
reached a resolution of most of the Attorney General's claims.

Thus, by stipulation and order dated December 19, 2018,
the Attorney General and the Foundation agreed to dissolve
the Foundation under judicial supervision pursuant to N-PCL
article 11, annul its certificate of incorporation, and terminate
its corporate existence (dissolution stipulation). Pursuant to
*202  the dissolution stipulation, the parties jointly submitted

a list of not-for-profit organizations (approved recipients) to
me which they proposed would receive distributions from
the Foundation's remaining liquid assets upon the issuance of
a final order of dissolution. I approved the list as a broad-
based and thoughtful final distribution of the Foundation's

remaining assets. 1

The Attorney General and the Foundation entered into a
subsequent stipulation dated October 1, 2019, whereby these
parties agreed: (1) on the procedure for the equal distribution
of the Foundation's remaining liquid assets—$1,782,910.92
—to the approved recipients (distribution stipulation); and (2)
to waive N-PCL 1104 (b)'s publication requirements.

The Attorney General and the stipulating respondents entered
into a third stipulation dated October 1, 2019 (board training
stipulation), whereby the stipulating respondents certified
that they had each completed an in-person, interactive board
training session pertaining to charitable organizations and the
fiduciary responsibilities of those organizations' directors and

officers. In turn, the Attorney General agreed to dismiss the
stipulating respondents from this proceeding with prejudice.

On October 1, 2019, the Attorney General entered into a
stipulation of final settlement (final stipulation) with the
Foundation and Mr. Trump. In the final stipulation, Mr.
Trump agreed to reimburse $11,525 to the Foundation for
the Foundation's payment of auction items at a charitable
benefit, and to pay any additional amount that may be owed
in connection with this proceeding, which amount is to be
determined by me as set forth in more detail below.

The final stipulation also recited requirements with which Mr.
Trump must comply, should he wish to serve as an officer or
director of a new or preexisting charitable organization **3

in New York. 2  Additionally, the final stipulation resolved
damages for alleged waste resulting from improper uses of
Foundation *203  assets, except for those arising out of the
allegedly improper use of the Foundation and distribution of
the $2,823,000 received by the Foundation (funds) from Mr.
Trump's televised fundraiser in Des Moines, Iowa on January
28, 2016 (fundraiser).

I commend the Attorney General and the attorneys for the
individual respondents for their consensual resolution of
the bulk of this proceeding. As New York's Chief Judge
Janet DiFiore stated in her 2019 State of Our Judiciary
Address, “[t]he time is right to provide litigants and lawyers
with a broader range of options to resolve disputes without
the high monetary and emotional costs of conventional
litigation.” Those words are borne out in this proceeding.
Without sacrificing zealous representation of their clients,
the Attorney General and the attorneys for the individual
respondents were able to directly negotiate the dissolution
stipulation, distribution stipulation, board training stipulation,
and final stipulation without extensive court intervention.

The sole remaining issue—which the parties agreed would be
determined by me—is the amount of any additional payment
owed by Mr. Trump arising out of the allegedly improper
use of the Foundation and distribution of the funds received
by the Foundation from Mr. Trump's fundraiser. Upon my
determination of any additional amount to be paid by Mr.
Trump, *204  the parties agreed to withdraw and discontinue
with prejudice the remaining causes of action not previously
dismissed.

As a director of the Foundation, Mr. Trump owed fiduciary

duties to the Foundation, pursuant to N-PCL 717; he was a
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trustee of the Foundation's charitable assets and was thereby
responsible for the proper administration of these assets,

pursuant to EPTL 8-1.4. A review of the record, including
the factual admissions in the final stipulation, establishes
that Mr. Trump **4  breached his fiduciary duty to the

Foundation and that waste occurred to the Foundation. 3

Mr. Trump's fiduciary duty breaches included allowing
his campaign to orchestrate the fundraiser, allowing his
campaign, instead of the Foundation, to direct distribution of
the funds, and using the fundraiser and distribution of the
funds to further Mr. Trump's political campaign.

The Attorney General has argued that I should award damages
for waste of the entire $2,823,000 that was donated directly
to the Foundation at the fundraiser. In opposition, Mr. Trump
notes that the Foundation ultimately disbursed all of the funds
to charitable organizations and that he has sought to resolve
consensually this proceeding.

(1) As stated above, I find that the $2,823,000 raised at
the fundraiser was used for Mr. Trump's political campaign
and disbursed by Mr. Trump's campaign staff, rather than by

the Foundation, in violation of N-PCL 717 and 720 and

EPTL 8-1.4 and 8-1.8. However, taking into consideration
that the funds did ultimately reach their intended destinations,
i.e., charitable organizations supporting veterans, I award
damages on the breach of fiduciary duty/waste claim against

Mr. Trump in the amount of $2,000,000, without interest,
rather than the entire $2,823,000 sought by the Attorney
General. Further, because the parties have agreed to dissolve
the Foundation, I direct Mr. Trump to pay the $2,000,000,
which would have gone to the Foundation if it were still in
existence, on a pro rata basis to the approved recipients.

Finally, the Attorney General seeks an order requiring Mr.
Trump to pay a statutory penalty of twice the amount of
general damages. “Punitive damages are not to compensate
the injured party but rather to punish the tortfeasor and to
deter *205  this wrongdoer and others similarly situated from

indulging in the same conduct in the future.” ( Ross v
Louise Wise Servs., Inc., 8 NY3d 478, 489 [2007] [citations
omitted].)

(2) Here, Mr. Trump has stipulated to a number of proactive
conditions so that the conduct which engendered this petition
should not occur in the future. For this reason, I decline to
award penalty damages.

In accordance with the foregoing, it is hereby ordered that
judgment is awarded on the petition's first and second causes
of action for breach of fiduciary duty to the extent described

above; 4  and it is further ordered that the petitioner is directed
to settle judgment on notice.

Copr. (C) 2020, Secretary of State, State of New York

Footnotes

1 The approved recipients are: Army Emergency Relief; Children's Aid Society; City Meals-on-Wheels; Give an
Hour; Martha's Table; United Negro College Fund; United Way of Capital Area; and US Holocaust Memorial
Museum.

2 As per the final stipulation, if Mr. Trump opts to serve as an officer or director of a preexisting New York
charitable organization, he may only do so if the organization:

“(i) engages counsel with expertise in New York not-for-profit law to advise the organization and its
officers and directors on compliance with all applicable laws, regulations, and accepted practices; (ii)
engages the services of an accounting firm to monitor and audit the charity's grants and expenses
annually; (iii) has a majority of the board members that are independent, i.e., they have no familial or
business relationship with Mr. Trump or any entity owned by Mr. Trump or his relatives, as defined in N-
PCL section 102 (a) (22) (referred to herein as ‘family members'); and (iv) agrees not to engage in any
related party transactions as defined in N-PCL section 102 (a) (24) with Mr. Trump, his family members
or any entity owned or controlled by Mr. Trump or his family members (a ‘Trump Entity’) and agrees to
otherwise comply with N-PCL section 715.”
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The same requirements must be met if Mr. Trump decides to form a new charitable organization and serve
as its officer or director. Further, the final stipulation provides that should Mr. Trump serve as an officer
or director of a new charitable organization, he must also meet the following additional requirements: (i)
the newly formed organization will provide the Attorney General with annual reports for five years; (ii) the
newly formed charitable organization will enact specific corporate governance procedures; and (iii) Mr.
Trump will maintain a working familiarity with the applicable New York rules and laws governing charitable
organizations and their officers and directors, for as long as he holds either position.

3 For example, the final stipulation states that Mr. Trump's campaign, rather than the Foundation: (1) “planned”
and “organized” the fundraiser; and (2) “directed the timing, amounts, and recipients of the Foundation's
grants to charitable organizations supporting military veterans.”

4 The petition's remaining causes of action are either moot or have been settled pursuant to the final stipulation.

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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