
 

 

FEDERAL ELECTION COMMISSION 

Washington, DC 20463 

          August 30, 2022 1 
MEMORANDUM 2 
 3 
TO:    The Commission   4 
 5 
FROM: Lisa J. Stevenson 6 

Acting General Counsel  7 
 8 
Charles Kitcher 9 
Associate General Counsel for Enforcement 10 
 11 

    Claudio J. Pavia 12 
Deputy Associate General Counsel for Enforcement 13 
 14 

  Mark Allen 15 
Assistant General Counsel 16 
 17 
Delbert K. Rigsby 18 

  Attorney 19 
 20 
SUBJECT: MUR 7337 (Debbie Lesko, et al.) OGC Notice to the Commission Following the  21 
  Submission of Probable Cause Brief 22 
 ___________________________________________________________________________ 23 
 24 
I. INTRODUCTION 25 
 26 
 This matter involves Debbie Lesko, a former Arizona State Senator and a 2018 27 
Congressional candidate, and the $50,000 transfer from Re-Elect Debbie Lesko for Senate (the 28 
“State Committee”), Lesko’s state committee, to Conservative Leadership for Arizona (“CLA”), 29 
a newly-formed independent expenditure-only political committee (“IEOPC”), which used the 30 
money to support Lesko’s congressional campaign, in violation of the soft money prohibition of 31 
the Federal Election Campaign Act of 1971, as amended (the “Act”).  The Commission, on 32 
July 23, 2019, found reason to believe that Lesko and the State Committee (“Respondents”) 33 
violated 52 U.S.C. § 30125(e)(1)(A) by transferring funds in connection with an election for 34 
federal office that were not subject to the reporting requirements of the Act.   35 
  36 
 On April 27, 2022, the Office of General Counsel (“OGC”) notified Respondents that it 37 
was prepared to recommend that the Commission find probable cause to believe that 38 
Respondents violated 52 U.S.C. § 30125(e)(1)(A) by transferring funds in connection with a 39 
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federal election that were not subject to the reporting requirements of the Act.1  OGC’s 1 
notification included a General Counsel’s Brief setting forth the factual and legal basis for the 2 
recommendation.2  Respondents submitted a Reply Brief on May 12, 2022. 3 
 4 
  Pursuant to the Procedure Following the Submission of Probable Cause Briefs by the          5 
Office of General Counsel, 76 Fed. Reg. 63,570 (Oct. 3, 2011), OGC is hereby notifying the 6 
Commission that it intends to proceed with the recommendation to find probable cause to believe 7 
that Respondents violated the Act based on the factual and legal analysis set forth in the General 8 
Counsel’s Brief.  A copy of this Notice is being provided to Respondents at the same time that it 9 
is circulated to the Commission. 10 
 11 
II. DISCUSSION  12 
  13 
 The General Counsel’s Brief states that Lesko established, financed, maintained or 14 
controlled (“EFMC’d”) the State Committee under 52 U.S.C. § 30125(e)(1)(A), based on the 15 
Commission’s determination that as a matter of law, the state campaign committee of a federal 16 
candidate is EFMC’d by the federal candidate and is acting on the candidate’s behalf.3  Thus, 17 
any transfer of funds by the State Committee in connection with a federal election is subject to 18 
the limitations, prohibitions, and reporting requirements of the Act.4  The majority of the 19 
$50,000 transferred by the State Committee to CLA was spent on independent expenditures 20 
supporting Lesko and most of the remaining funds were spent on a poll concerning the special 21 
election in which Lesko was a candidate.5  These funds were thus used in connection with a 22 
federal election.   23 
 24 

The General Counsel’s Brief further describes the use of the funds in connection with a 25 
federal election by setting forth the facts and circumstances indicating that Lesko EFMC’d CLA 26 
by satisfying the “financing” aspect of the EFMC test by providing funds “in a significant 27 
amount” to CLA.6  Respondents assert that they did not “finance” CLA within the meaning of 28 
the EFMC’d language of 11 C.F.R. § 300.2(c)(2)(vii) because they did not participate directly or 29 
indirectly in the establishment, governance, activities or expenditures of CLA, nor had any 30 
knowledge whether CLA had received or would receive financial support from sources other 31 
than the Committee.7  Further, Respondents assert that their donation to CLA was a one-time 32 

 
1   Letter from Delbert K. Rigsby, Attorney, FEC to Thomas Basile and Kory Langhofer, Counsel for 
Respondents (Apr. 27, 2022) (enclosing General Counsel’s Brief). 
 
2   Id. 
 
3  Gen. Counsel’s Brief at 7. 
 
4  Id. 
 
5  Id. at 9. 
 
6  Id. at 7-10.  See 11 C.F.R. § 300.2(c)(2)(vii). 
 
7   Reply Br. at 3 (May 12, 2022). 
 

MUR733700243



MUR 7337 (Debbie Lesko, et al.)  
OGC Notice 
Page 3 of 6 
  
transfer and did not consist of providing funds to CLA of a significant amount on an ongoing 1 
basis.8   2 
 3 

None of Respondents’ arguments change the basic facts of this matter — namely, that 4 
Lesko’s State Committee fully funded CLA,9 newly-registered with the Commission just days 5 
before Lesko’s $50,000 transfer, and that CLA quickly spent those funds in connection with 6 
Lesko’s federal election, the majority of which was in the form of independent expenditures 7 
advocating Lesko’s election to federal office.  Thus, the funds transferred were used in 8 
connection with an election to federal office. 9 

 10 
Respondents’ assertion that they did not participate directly or indirectly in the 11 

establishment, governance, activities or expenditures of CLA,10 even if true, is unavailing, as 12 
they appear to read the soft money prohibition to apply where a federal candidate established, 13 
financed, maintained, and controlled the entity to whom it transferred funds.  The EFMC 14 
components of Section 30125(e)(1)(A), however, are separated by the disjunctive or and they 15 
thus apply independently of each other.  Accordingly, the financing component alone can suffice 16 
to establish an EFMC relationship, as the Commission concluded in Advisory Opinion 2006-04 17 
(Tancredo) by determining that a donation of 50% of an organization’s total receipts would be a 18 
“significant amount” that would result in a federal candidate committee “financing” an entity for 19 
the purpose of EFMC under section 300.2(c).11  Here, the State Committee providing 99.9% of 20 
CLA’s funds far surpasses the 50% the Commission found to comprise “financing” in AO 2006-21 
04 and would also satisfy the Commission’s case-by-case consideration of what constitutes a 22 
significant amount in view of all the relevant circumstances.  The circumstances in this matter 23 
meet the Commission’s standard that “amounts that are so large or . . . that comprise such a 24 
substantial percentage of the organization’s receipts” would be considered “financing” a 25 
committee under 11 C.F.R. § 300.2.12   26 

 27 
In this context, the lack of payments on an ongoing basis cited by Respondents13 is not 28 

significant where CLA’s entire activity was carried out with the funds provided by Lesko in 29 
connection with the election in which she participated, more than half of which were spent on 30 
independent expenditures in support of Lesko herself just nine days after the State Committee’s 31 
transfer to CLA.   32 

 33 

 
8   Id. at 6.  11 C.F.R. § 300.2(c) lists factors that the Commission considers in determining whether an entity 
has been EFMC’d by a federal candidate or officeholder.   
 
9  CLA received an unitemized $50 contribution in addition to the $50,000 from the State Committee.  CLA 
Amended 2018 Pre-Special Election Report at 3, 6 (Feb. 19, 2018). 
10   Reply Br. at 3. 
 
11  Advisory Opinion 2006-04 at 4 (Tancredo).  
 
12   Id. at 3 (Tancredo) (citing Advisory Opinions 2004-29 at n.4 (Akin) and 2004-25 (Corzine)). 
 
13  Reply Br. at 6.  
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As for Respondents’ argument that they did not know whether CLA had received or 1 
would receive financial support from sources other than the Committee,14 the facts suggest that 2 
Lesko financed CLA.  Respondents were aware that Lesko transferred $50,000 from the State 3 
Committee to CLA just eight days after CLA publicly registered with the Commission as an 4 
IEOPC.  Respondents were thus on notice that CLA had no public record of receipts or 5 
expenditures or any reported activity at the time of the transfer.  CLA’s limited activity over a 6 
short period of time, fully funded by Lesko, clearly shows that the same dollars Lesko 7 
transferred were used shortly thereafter by CLA in support of her federal election, funds that 8 
were not subject to the Act’s reporting requirements when transferred, and thus transferred in 9 
violation of section 30125(e)(1)(A). 10 

 11 
  Respondents also argue that the funds transferred by the State Committee to CLA 12 
complied with the limitations, prohibitions, and reporting requirements of the Act.15  13 
Respondents state that CLA disclosed the receipt of the funds from the State Committee and the 14 
State Committee reported the transfer to the Arizona Secretary of State’s office, and the State 15 
Committee did not neglect any federal reporting requirement.16  The source and amount 16 
prohibitions of the Act are not at issue in this matter, however, and Section 30125(e)(1)(A) 17 
requires that the funds be subject to the Act’s reporting requirements.  Lesko and the State 18 
Committee transferred funds whose composition of donations to the State Committee were not 19 
reported to the Commission.  CLA disclosed its receipt of a $50,000 contribution from the State 20 
Committee, not its component donations to the State Committee.  The State Committee would 21 
have been required to disclose the donations and itemize all donations aggregating in excess of 22 
$200 received with identification to the Commission.17 23 
 24 

Respondents cite a three-Commissioner Statement of Reasons (“SOR”) in MUR 5604 for 25 
the proposition that the Act’s soft money provisions do not establish a separate reporting 26 
requirement for state and local candidates that are in compliance with the source prohibitions and 27 
amount limitations in connection with federal election activity.18  MUR 5604, however, involved 28 
alleged violations of section 441i(f) (now 30125(f)), which prohibits candidates for state and 29 
local offices spending funds on a public communication that refers to a clearly identified  30 
candidate for federal office and that promotes or supports a candidate for that office or attacks or 31 
opposes a candidate for that office unless the funds are subject to the limitations, prohibitions 32 
and reporting requirements of the Act.19  The violation here is different, and it concerns section 33 
30125(e)(1)(A), which is a prohibition on federal candidates and entities that the candidate has 34 

 
14  Id. at 3. 
 
15  Reply Br. at 9. 
 
16  Id. at 11, 12.   
 
17  GC Br. at 10, n.47. 
 
18  Reply Br. at 12, citing Statement of Reasons, Comm’rs. Mason, Toner & von Spakovsky, MUR 5604 
(William D. Mason).   
 
19  52 U.S.C. § 30125(f). 
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EFMC’d “solicit[ing], receiv[ing], direct[ing], transfer[ring], or spend[ing] funds in connection 1 
an election for federal office . . . unless the funds are subject to the limitations, prohibitions, and 2 
reporting requirements of the Act.”20  Respondents further argue that the three-Commissioner 3 
SOR represents “a controlling bloc of the Commission,”21 but that characterization applies in the 4 
context of defending court complaints against a complainant’s challenge of the Commission’s 5 
dismissal of a matter,22 and has no precedential value for future enforcement matters like this 6 
one, due to the absence of votes by four Commissioners.23   7 
 8 

Respondents also argue that various combinations of Commissioners have made mutually 9 
exclusive interpretations of the reporting requirement, citing the following alleged conflicting 10 
propositions:  (1) federally compliant funds are permissible and never subject to federal reporting 11 
requirements, citing the above-mentioned SOR in MUR 5604 (William Mason); (2) the reporting 12 
requirement has regulatory significance but not sufficient to impose liability if the contributions 13 
are otherwise federally compliant, citing MUR 7123 (Jay Inslee for Washington); (3) a non-14 
federal entity controlled by a federal candidate must register with the Commission and disclose 15 
cash-on-hand before using funds in connection with a federal election; and (4) non-federal 16 
entities controlled by federal candidates are prohibited from using their funds in connection with 17 
a federal election because the monies had not been governed by federal disclosure directives.24  18 
None of the cited interpretations are precedential statements of four Commissioners, however.  19 
In this matter, the State Committee was required to disclose to the Commission the donations, 20 
and itemize the donations aggregating in excess of $200 received, comprising its $50,000 21 
transfer to CLA.25  There were 62 contributions in excess of $200, which require itemization.26  22 
Finally, while the Commission has not established a specific reporting form for use by a 23 
contributor EFMC’d by a federal candidate such as the State Committee, any inquiry by Lesko or 24 
the State Committee to the Commission at the time of the transfer or any attempt made to 25 
disclose the underlying donations to the Commission would have been taken into account.  There 26 
was none.  27 

 
20  Id. § 30125(e). 
 
21   Reply Br. at 12. 
 
22  See 52 U.S.C. § 30109(a)(8); FEC v. Nat’l Republican Senatorial Comm., 966 F.2d 1471, 1476 (D.C. Cir. 
1992).   
 
23  See Common Cause v. Federal Election Commission, 842 F.2d 436, 449 n.32 (D.C. Cir. 1988); see also                      
52 U.S.C. § 30106(c). 
 
24            Reply Br. at 13, 14.  Respondents acknowledge that while the Commission did approve the Factual and 
Legal Analysis in MUR 7123, it did not offer an affirmative explanation of what the relevant statutory language 
actually means or how a federal candidate or EFMC’d entity could comply with the reporting requirement.  Id.  The 
last two interpretations that Respondents reference are based on two drafts of an advisory opinion concerning 
Advisory Opinion Request 2021-08 (Fitzgerald), but the Commission did not issue an advisory opinion because it 
could not reach an agreement.  Id. 
 
25  GC Br. at 10, n.47; see 52 U.S.C. §§ 30104(b)(3)(A), 30101(13).   
     
26  GC Br. at 11, n.48.  
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III.       CONCLUSION      1 
 2 
 For the reasons set forth in the General Counsel’s Brief, and after considering the Reply 3 
Brief, this Office maintains that the Commission should proceed with finding probable cause to 4 
believe that Respondents transferred funds in connection with a federal election that were not 5 
subject to the reporting requirements of the Act. 6 
 7 
IV.  RECOMMENDATION  8 
 9 

Find probable cause to believe that Debbie Lesko and Re-Elect Debbie Lesko for Senate 10 
violated 52 U.S.C. § 30125(e)(1)(A) by transferring funds in connection with a federal election 11 
that were not subject to the reporting requirements of the Act.   12 
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