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SUPPLEMENTAL INFORMATION
Complainant files this supplemental information in support of its Complaint filed on July

3, 2015, pursuant to 52 U.S.C. § 30109(a)(1), against John R. Kasich; Kasich for America and

Suzanne E. Marshall, Treasurer, in her official capacity; and New Day for America and J.
Matthew Yuskewich, Treasurer, in his official capacity, for violating the Federal Ele!ction
Campaign Act of 1971, as amended (“the Act’;) and‘Federal' Election Commission (“FEC”)
regulations. The Commission’s decision in Advisory Opinion 2015-09 (Senate Majority PAC
and House Majority PAC) shows that New Day for America and Mr. Kasich violated the Act

when New Day for America paid for “testing-the-waters” and candidate activities with soft
money.
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A. FACTS
On July 21, 2015, Ohio Governor John R. Kasich announced his candidacy for President

of the United States._ His announcement did not come as a surprise; on May 17, 2015, CNN

‘Q o 3\_ §‘s.

»”»

reportcd that a source close to Govemnor Kasich told the media outlet that he is “very likely” to.
run for President,? and on June 28, 2015, Kasich’s advisers tqld the media that Mr. Kasich would-
be announcing his candidacy on July 21.> Mr. Kasich did not file his Statement of Candidacy
with the FEC within 15 days of making his decision to run; rather, his Statement of Candidacy
vias filed on July 23, 2015.

“ New Day for America is an independentfexpgpditure-only political organization
organized under Internal Revenue Code Section 527 and registered with the Internal Revenue
Service., As early as April 2015, Governor Kasich and New Day for America launched a
committee to “start getting around the country more, meeting and talking with more people,” and
posted a web video featuring Governor Kasich speaking directly to camera, announcing the
creation of New Day for America.’ New Day for America’s website® features Mr. Kasich’s
picture, his biography,” and a video of Mr. Kasich explaining why “we created the New Day for

S

America Committee.”® The video appears on New Day for America’s donation page, which

! Sheryl Gay Stolberg, John Kasich Enters 2016 Race, I[opmg Centrist Appeal Sets Him Apart N Y. Times (July
21, 2015), http://www.nytimes. com/ZOl5/07/22/us/pollttcsljohn-kaswh-electlon-ZO16 preSldennal-race html,

* Gloria Borger and Brian Rokus, Source: John Kasich ‘very likely’ to run in 2016, CNN May 17, 2015,
http://www.cnn.com/2015/05/17/politics/john-kasich-election- 2016-runnmg—announcement/

*Mike Allen, John Kasich to Announce Presidential Bid July 21, Politico, June 28, 2015, available at
http;//www.palitico.com/story/2015/06/john-kasich-2016-presidential-bid-1 19517 html. 4 i

‘ New Day For America, Political Organization Notice of Section 527 Status, Form, 8871 ava:lable at
http://forms.irs. gov/app!pod/basmSearch/search? evemld chsplay[‘onn*:rue&formld =80871 &form!ypc*e&S?l&ex
ecution=els3.

$ Henry Gomez, Ohio Gov. John Kasich begins razsmg money to test the waiers for a 201 6 preszdrﬂntzal run
Northeast Ohio Media, Group, Apr. 20, 2015, '

http://www.cleveland.com/open/index. ssf/2015/04/ohio_gov __john_kasich begms ra.html.

§ New Day For America, https://newdayforamerica.com/ (last visited July 29, 2015)
[https://web.archive.org/web/20150729205858/https://newdayforamerica.com/].

7 New Day For America, Mission, https://newdayforamerica.com/mission/. (last visited July 29 2015)
[https://web.archive. org/web/ZOl50729210!44/Imps /Inewdayforamerica. com/mnsssonll
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contains text that reads, “New Day For America may accept unlimited contributions from
individuals, corporations, and othér organizations.” New Day For America filed a Statement of
Organization with the FEC on July 23, 2015."" Weeks earlier, on July '8,5015, New Day for
America éfifered‘into an advertising coritract with WCVB for $58,400 worth of advertising time
in the New Hampshire media market.! New Day for America cdrhpletéd a form ddcufﬁer;ting
two separate ad buys on July'8, 2018. Each form listed “John Kasich for the Republican ‘
Presidential Primary” as the “name of the legally qualified candidate(s) the programming refers
to.”"> The form for the WMUR New Hampshire ad buy specified that the ad included a
“candidate (Republican) discussing his values/beliefs.”"

Public reports itidicate that the ad that New Day for America ran in New Hatnpshire on
July 8, titled “Us,” featured Mr. Kasich speaking directly to the camera about his qualifications
to be President The advertisemént includes a “paid-for” box and oral disclaimer explaining

that New Day for America paid for the advertisement. The advertisement does not include a

¢ Id:;; New.Day For America, Donate, hitps://newdayforamerica.com/donate/ (last visited July 29, 2015) -
[https://web.archive.org/web/20150729210304/https://newdayforamerica.com/donate/].

? New Day For America, Donate, https://newdayforamerica.com/donate/ (last visited July 29, 2015)
[https://web.archive.org/web/20150729210304/https://newdayforamerica.com/donate/].

10 See New Day For America, FEC Form 1 Statement of Organization, July 23, 2015, available at
http://docquery.fec.gov/pdf/003/201507230300013003/201507230300013003.pdf.

"' Contract Agreement between WCVB and New Day For America, July 8, 2015, :
https:/stations.fcc.govicollect/files/65684/Political%620File/2015/Non- o - | '
Candldate%2ﬁlssue%20Ads.’NEW%z(}DAY%QOFOR%?.OAMER!CAINEW%ZODAY%ZOFOR%ZOAMERICA%ZO
1359129%20(14363795488829) .pdf .

2 New Day For America, NAB Form PB-18 Issues, WCVB Needham, MA, July 8, 2015,
https:/stations.fcc.gov/collect/fi le‘:fﬁSGS‘UPO’IHCZﬂ%ZOFI16/20 15/Non-
Candidate%ZDlssue%20Adsr‘NEW%ZODAY’%ZQFOR%ZOMRICMNEW%ZODAY%ZOFOR%ZGAMERICA%2O
1359]29%20NA’B%20(143637?6165 133)_.pdf; New Day For America, NAB Form PB-18 Issues, WMUR New, 3
Hampshire, July'8, 2015, https://stations. fcc\gaylcollcctff“ les/73292/Political %20File/2015/Non-
Candtdate%ZO!ssuc%EOAds/Ncw%ZODay%ZOfol%ZOAmerlcaf 7.8.15%20New%20Day%20for%20America% 20 13
59053%20NAB%20(14363329161397) .pdf. The National Association of Broadcasters has issued. Broadcast
Agreement Forms that are designed to serve as an actual contract for thesale of po]mca[ broadcast tlme
http://www.nab.org/xert/201 lEmalls!LegathABPB 17_Forms.pdF.

13 Id

“ Dan Tuohy, Kasich to air first major ad buy in NH, New Hampshire Union Lcadcr (July 8,2015),

http://www. unionleader. com/art:cle!ZOlSD?USMEWSOGOSH 507093324, The ad is also available on YouTube.
New Day For America, Us, YouTube (July 8, 2015), https://www.youtube. com/watch'?v—DgQLlwfs tl.
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“stand-by-your-ad” disclaimer from Mr. Kasich. On July 26, 2015, at 9:43 AM, New Day for
America aired a second advertisement on WCVB-BOS (ABC) that features Mr. Kasich speaking
directly to the camera about his qualifications to be President." That ad also includes a “paid-.
for” box explaining that New Day for America paid for the advertisement and does not include a
“stand-by-your-ad” disclaimer from Mr. Kasich. ';

In a July 21, 2015, interview with Bloomberg Politics, a media strategist for New Day for
America (Fred Davis) discussed the nature of the relationship between the 527 organization and
Governor Kasich.' Mr. Davis acknowledged that he had shot multiple ads of Governor Kasich
paid for by New Day for America that were airing in New Hampshire and had worked with
Governor Kasich for about two: months."” He clearly signaled that New Day for - America and
Governor Kasich had been coardinating up until the moment Governor Kasich publicly
announced his candidacy; Mr. Davis told the interviewers “it was actually, I swear to you, sad”
when “at noon today, when [Governor Kasich] said I’m running for President, I told him the last
time I saw him right before he walked on stage, I said I won’t get to talk to you until [you’re] in-
the Oval Office.”"
B. LEGAL ARGUMENT

. 1., Impermissible Testing-the-Waters Expenditures

As the FEC explained in Advisory Opinion 2015-09 (Senate Majority PAC and House

Majority PAC), New Day for America made, and Mr. Kasich accéﬁted; hh;i‘mpérmissible

Wi, . L

expenditure in support of Mr. Kasich’s “testing-the-waters™ activities. -In that Advisory:Opinion,

“See TVEyes, lnc Medla Monitoring Suite, WCVB 7/26/2015 9 43:07 AM avallable at b
http://mms.tveyes.com/transcript.asp?StationID=919&DateTime=7/26/2015%209:43: 07%20AM&playchp—true
' Mark Halperin and John Heileman. Why Fred Davis Is Going to Miss John Kasich, Bloomberg News, July 21,
2015, http://www.bloomberg. comfnolmcs/wdeus.*'ZDIS 07-21/why-fred- claws-:s-gomg—to-'nlss-john kasich.

17 Id ] i

18 Id
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the Commission stated that pre-candidacy “testing-the-waters” activities may only be paid for
“with funds pefmissible under the Act.”® As a result, 527 ofganizations’ use of funds raised
outside of thé Act’s limitations and prohibitions to pay for individuals’ tésting-the-waters
activities would violate Commission regulations if tHose individuals decidé to become”
candidates.”?

" Funds spent by a 527 organization that were raised outside of the Act’s'limits and
prohibitiohs‘s'l’lpb'orted Mr. Kasich’s “testing-the-waters” activities. As’described above, New -
Day for Airierica'is organized under Sectibn 527 of the Internal Revenue Code.?' The
organization raises funds outside of the limits and from prohibited sources; its donation page
states thét New Day for America'“may accept unlithited contributions from individuals,
corporations, dnd other organizations.”” "And, New Day for América paid for Mr. Kasich’s -
activities‘prior to his filing a Statement of Candidacy ‘or announcing his candidacy. New Day for
America’s’April 2015 video suggested that Mr. Kasich would be working with New Day for
Atnerica'to efigage in prototypical “testing-the-waters” activities, such as traveling around the
country and'meeting with voters to learn about their ideas.”® On July 8, 2015, New Day for
America entered into an advertising contract with WCVB for $58,400 worth of advertising time
in the New Hampshite media market,* and public reports indicate that an ad run by New Day for

seor e by E 5 ¥ . ' Do » ete e
5 At Al 3 4 e . b ey jie o AP

? FEC Adv. Op 2015 09 (Senaqe Majorlty PAC and House Majonty PAC)

20 Id

¥ New Day For America, Political Organization Notice of Section 527 Status, Form 8871, available at
http://forms.irs:gov/app/pod/basicSearch/search?_eventld. displayForm=true&formld=80871&formtype=¢8871&ex
ecution=els3.

2 New Day For America, Donate, https://mewdayforamerica.com/donate/ (last visited July 29, 2015)
[https://web.archive.org/web/20150729210304/https://newdayforamerica.com/donate/].

» Henry Gomez, Ohio Gov. John Kasich begins mlsmg money lo test lhe waters fora 2016 presidential run,
Northeast Ohio Media Group, Apr 20, 2015,

http://www. cleve[anc] com/open/index. ssf/20] 5/04/ohio_gov_john_ kasrch begms ra. html.

# Contract Agreement between' WCVB and New Day For America, July 8,201 5 :

https://stations. fce.gov/collect/files/65684/Political %20File/2015/Non- g
Candldate%ZOIssue%ZOAds/NEW%ZODAY%ZOFOR%ZOAMERICA/NEW%20DAY%20FOR%20AMERICA%20
1359129%20(14363795488829)_.pdf .
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America in New Hampshire on July 8, titled “Us,” featured Mr. Kasich speaking directly to the
camera about his qualifications to be President.” These expenditures preceded Governor
Kasich’s July 21, 2015, announcement that he was running for President.” And, as discussed in
the July 3, 2015 Complaint, the television advertisements were a coordinated communication. In
fact, Fred Davis directly stated that the 527 organization had worked with Governor Kasich to
produce the television advertisements that aired in New Hampshire.”” In light of the recent
advisory opinion, it is clear that New Day for America made, and Governor Kasich accepted,
impermissible contributions jn support of pre-candidacy. activities.

2, Governor Kasich’s Candidacy i —

In addition, Advisory Opinion 2015-09 shows that Mr. Kasich’s.candidacy began far
eatlier than the date on which he filed a Statement of Candidacy. “Although an individual may
raise or spend more than $5,000 on ‘testing-the-waters” activity without becoming a candidate,
the testing-the-waters exemption does not apply ‘to individuals who have decided to become .
candidates.”””® The Commission has stated that conducting testing-the-waters activities “in close
proximity to the electi'or_l]or over a protracted period of time” may indicate that an individual has
decided to.become a candidate.” Similarly, making or authorizing written or oral statements that
refer to an.individual as a candidate for a particular office tends to indicate that an individual has

decided to become a candidate.”” Statements made and retracted do not eradicate the Act’s .

s Dan Tuohy, Kasich to air first major ad buy in NH, New Hampshire Union Leader (July 8, 2015), .
http://www.unionleader.com/article/20150708/NEWS0605/150709332#. The ad is also avatlable on YouTube, -,
New Day For Amenca, Us, YouTube (July 8, 2015), https://www.youtube.com/watch?v=Dg9Liwfs_tl.. |

% Sheryl Gay Stolberg, John Kasich Enters 2016 Race, Hoping Centrist Appeal Sets Him Apart, N.Y . Times (July ;
21, 2015), http://www.nytimes. com/2015/07/22/us/pol|tlcq/_]ohn-kasmh-electnon—2016 -presidential-race.html.

" Mark Halperin and John Heileman. Why Fred Davis Is Going to Miss John Kasich, Bloomberg News, July 21,
2015, http://www.bloomberg.com/politics/videos/2015-07-2 1 /why-fred-davis-is-going-to-miss-john-kasich.

® FEC Adv. Op. 2015-09 (Senate Maijority PAC and House Majority PAC) (quotmg 11 C.F.R. §§ 100.72(b),
100.131(b) and citing FEC Adv. Op. 1981-32 (Askew)).

» 11 C.F.R. §§ 100.72(b)(4), 100.131(b)(4).

-G -
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registration and reporting requirements.’! In addition, the FEC has clearly stated that “an
individual who has raised or spent miore than'$5000 on testing-the-waters activitie$ and who
informs the media (either directly or through an advisor) that he or she “will announce
candidacy’ would be a candidate.”

- “The factual record strongly suggests that Mr. Kasich qualified as a candidate at least three
weeks béfore he filed his Statement of Candidacy or formally announced his candidacy. As
early as April 2015, Governor Kasich and New Day for América launched a committee to “start
getting around the country more, meeting and talking with more people,” and posted a web video
featuring Governor Kasich speaking directly to camera, announcing the creation of New Day for
America® “In the video; Governior Kasich décldres a fiumber of policy prerogatives: “we can
balance our nation’s budget,” “wé can create’ jobs by cutting taxes and streamlining regulatiotis,”
“we can help ‘our fellow Americans who live in the shadows move up;” and “get smart about
making health care affordable.” These statements demonstrate that Governor Kasich was not
engaging in'técognized testing-the-waters acfivities like “conducting a poll, telephone calls, and
travel,” but rathér had decided to beconit a candidate.’ Similarly, on Aptil 18, 2015, at the New
Harnpshire'Republican Patty’s “First in theé Nation” Leadership summit, an event at which
Sefiafor Téd Cruz, Sehator Rand'Paul; Jeb Bush, Chris Christie, Donald Trump, and Carly
Fiorina spoke, Govertior Kasich stated that “America regains its stréngth™ if it ¢n tackle ifs
immigration problem, balance its budget, lower the corporate tax rate, and invest in

Tt S

» FEC ‘Adv. Op 2015409 (Senate Majonty PAC and House Majonty PAC) (citing 11 C.F.R. §§ 100 72(b)(3)
I

100.131(b)(3)). .

* Jd (citing | Factual anH Legal Analysxs MUR 5363 (Sharpton))

n Id '

* Henry Gomez, Ohio Gov. John Kasich begins raising money to test the wa!ers Jor a 2016 prewdentzal run,

Northeast Ohio Media Group, Apr, 20, 2015,

http://www.cleveland.com/open/index. ssf/2015/04/ohlo_gov _JOhl’l kasnch begms ra. html

% 1dq ) .

%11 C.F.R. § 100.72(a). e i




MURG98300043

infrastructure.®* He asked attendees at the end of his appearance to “think about me, would you .
.. don’t commit too soon.. ... let us all have a chance to breathe and get out, and you know what |
really look forward to, beipg out irrllyourA homes:ggain, letting you get to know me and see me,
that’s what it’s really all about, it’s why I love Nveyv Hampshire s e

On May 17,l2015 , CNN reported that a source close to Governor Kasich told the media. . -,
outlet that he is “very likely” to run for President.*® The same story indicated that Governor
Kasich said in late April that “If I can win, I'm likely to run.”* The CNN report stated that, as of
May 2015, “sources close to Kasich have been sending out positive signals.” In late April,
Governor Kasich spoke of the benefits of being pe:c_eiyed as running for President; he said “One
good thing about thinking of running for President is that I get invited to stuff like this, where I
can talk about what I care about.”" The proximity of the statements to the election and the
duration over which Governor Kasich made similar statements stropgly suggests that he had
decided to become a candidate many weeks before he formally announced.” At a minimum,
Governor Kasich clearly became a candidate no later than J une %8, 2015, the date his adviggts
told the media‘ that he would be anr_}opncir;g his candidacy on a date certain in the future.”

These are the 'types of candidate and agent statements that indicate can:didacy. The .

statements were made “in close proximity” to the election, and they referred to Governor Kasich

as a candidate for President.* In the case of the statements made to the press, the FEC has

% New Hampshire Republican Leadership Summit, Day 2, C-SPAN, http:/www.c-span.org/video/?325374-1/new-
hampshlre-mpub[1can-lcaders]up-summ:l-day-

37 [d

% Gloria Borger and Brian Rokus, Source John Kasich ‘very likely” to run in 2016, CNN, May 17 2015,
http://www.cnn.com/2015/05/17/politics/john-kasich-election-20 | 6-running-announcement/. i ,
»Id ‘ » 4
w1 T . E i EEA

41 Id

211 C.F.R. §§ 100.72(b)(4), 100.131(b)(4).

“ Mike Allen, John Kasich to Announce Presidential Bid July 21, Politico, June 28, 2015 .available at.
http://www.politico. com/story/2015/06/John-kasxch 2016-presidential-bid- Il9517 html.
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clearly stated that “an individual who has raised or spent more than $5000 on testing-the-waters

activities and who informs the media (either directly or through an advisor) that he or she ‘will

announce candidacy’ would be a candidate.”™ Applying that instruction, Govémor Kasich
clearly established candidacy by late June and rhe{y have established it even earlier. At the same
time, Governor Kasich was benefiting from expenditures by New Day for America in the form of
political advertising that allowed him to convey h!is policy prérogatives and solicit support for his
nascent candidacy.® This coordinated activity, by the pefsbnal admission of New Day for
America’s media adviser, extended up to the date Governor Kasich publicly announced his
candidacy on July 21, 2015, many weeks after Governor Kasich’s candidacy in fact began.*’

As a'result, not only did Goveérnor Kasich benefit from impermissible expcﬁditures spent
on his testing-thé-waters activities, he also violated the Act by accepting impermissible
contributions after he had become a candidate for President. The FEC sﬁould not permit a
candidate {o circumvent the Act’s contribution and source restrictions and reporting and
regis'tr’ati}oh requirements by establishing a 527 orgﬁnization that raises and spends “soft money”
over an aftfﬁéially:brolohged pre-candidaéy period. The conduct at issue in this Complaint

undermines several key pillars of the campaign finance architecture, and warrants the -

. > : N T ".[' -
Corfimission’s attention, ' Saak YN
; s \*-} 'r‘,‘) .'z“' o]

: « ‘ R i L €

C. CONCLUSION Bi, i

TP LA

“FEC Adv. Op. 2015-09 (Senate MaJorlty PAC and House Majority PAC) (citing 11 C.F.R..§§100. 72(b)(3)
100.131(b)(3)). ' T

“ Id. (emphasis added).
6 Contract Agreement between WCVB and New Day For America, July 8, 2015,
https://stations.fcc.gov/collect/files/65684/Political%20File/2015/Non-

Candidate%20Issue%20Ads/NEW%20DAY %20FOR%20AMERICA/NEW%20DAY %20FOR%20AMERICA %20
1359129%20(14363795488829)_.pdf.

“ Mark Halperin and John Hcllempn, Why Fred Daws Is Gomg to Miss John Kaszch Bloomberg News, July 21,
2015, http://www.bloomberg. comlpolltlcs/\fldeos/2015 07-21/why-fred-davis-is-going-to-miss-john-kasich.

-9-



MUR698300045

In light of the recent decision in Advisory Opinion 2015-09, the Commission should
investigate the use of impermissible funds for Governor Kasich’s testing-the-waters apd

candidate activities.

er /
/ V’
SUBSCRIBED AND SWORN to before me this 10 day of March, 2016.

Wit A T

Notary Public

My Commission Expires:

lo/31 /2020
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