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FEDERAL ELECTION COMMISSION
Washington, DC 20463

April 12, 2021
Via Electronic Mail Only
Email: SCrosland@JonesDay.com

E. Stewart Crosland
Jones Day
51 Louisiana Avenue, NW
Washington, DC 20001
RE: MURs 6917 & 6929
Gov. Scott Walker
Scott Walker, Inc. and Kate Teasdale
in her official capacity as treasurer

Dear Mr. Crosland:

On May 1, 2019, your clients, Gov. Scott Walker and Scott Walker Inc. and Kate
Teasdale in her official capacity as treasurer (the “Committee”) were notified that the Federal
Election Commission (the “Commission”) found reason to believe that Walker and the
Committee violated 52 U.S.C. § 30116(f) and 11 C.F.R. § 100.72(a) and 100.131(a), that the
Committee violated 52 U.S.C. § 30104(b) and that Walker violated 52 U.S.C. § 30102(e)(1) and
11 C.F.R. § 101.1(a).

On March 23, 2021, the Commission considered the General Counsel’s and the
respondents’ briefs, but there were an insufficient number of votes to find probable cause to
believe that respondents had violated the Act. Accordingly, the Commission closed the file in
this matter. A Statement of Reasons explaining the Commission’s decision will follow.

Documents related to the case will be placed on the public record within 30 days. See
Disclosure of Certain Documents in Enforcement and Other Matters, 81 Fed. Reg. 50,702
(Aug. 2, 2016), effective September 1, 2016.

Should you have any questions, please contact me at (202) 694-1573.

Sincerely,

Adrienne C. Baranowicz
Attorney
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	I. "CANDIDATE" STATUS & "TESTING THEWATERS" 
	19. 
	19. 
	19. 
	The term "candidate" is defined in FECA to mean "an individual who seeks nomination for election, or election, to Federal office" and for purposes of the statutory definition an individual is deemed to seek nomination for election, or election "ifsuch individual has received contributions aggregating in excess of$5,000 or has made expenditures aggregating in excess of $5,000" or "given his or her consent to another person to receive contributions or make expenditures on behalfofsuch individual and if such p

	20. 
	20. 
	The term "contribution" is defined in FECA to mean "any gift, subscription, loan, advance, or deposit of money or anything ofvalue made by any person for the purpose of influencing any election for Federal office." 52 U.S.C. § 30 l O1 (8)(A)(i) ( emphasis added); see also 11 C.F.R. §§ . 
	100.51-100.56


	21. 
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	The term "expenditure" is defined in FECA to mean '"any purchase, payment, distribution, loan, advance, deposit, or gift ofmoney or anything of value, made by any 


	McPike, supra note 19. 
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	person for the purpose of influencing any election for Federal office." 52 U.S.C. 
	§ 30101(9)(A)(i) (emphasis added); see also 11 C.F.R. §§ 100.110--100.114. 
	22. 
	22. 
	22. 
	The Commission has explained that under FECA, "an individual is deemed a 'candidate' ... if he or she receives contributions or makes expenditures in excess of $5,000 or gives consent to another person" to do so on his or her behalf. See Payments Received for Testing the Waters Activities, 50 Fed. Reg. 9992-93 (Mar. 13, 1985) (Final 
	Rules and Explanation and Justification).
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	23. 
	23. 
	The Commission has further explained: "The Act thus establishes automatic dollar thresholds for attaining candidate status which trigger its registration and reporting requirements." However, "[t]hrough its regulations, the Commission has established limited exceptions to these automatic thresholds which permit an individual to test the feasibility of a campaign for Federal office without becoming a candidate under the Act." See Payments Received for Testing the Waters Activities, 50 Fed. Reg. at 9992-93 ( 

	24. 
	24. 
	These "limited exceptions" to the definitions of "contribution" and "expenditure" are commonly referred to as the "testing the waters" exceptions and are found at 11 C.F.R. §§ 100.72 and 100.131. In the absence of these regulatory exemptions, funds raised and spent for the activities described therein would be "contributions" and "expenditures" under federal law and would therefore trigger "candidate" status when they exceeded $5,000. 

	25. 
	25. 
	Section I 00. 72(a), structured as a limited exception to the definition of "contribution,: provides: 
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	Funds received solely for the purpose of determining whether an individual should become a candidate are not contributions .... Only funds permissible wider the Act may be used for such activities. The individual shall keep records ofall such funds received. See 11 CFR 101.3. If the individual subsequently becomes a candidate, the funds received are contributions subject to the reporting requirements of the Act. Such contributions must be reported with the first report filed by the principal campaign commit
	11 C.F.R. § 100.72(a) (emphasis added). 
	26. Section I00.72(b) makes clear that the exception is "not applicable to individuals who 
	have decided to become candidates[,]" nor •'for activities relevant to conducting a 
	campaign." 11 C.F .R. § 100. 72(b) ( emphasis added). Examples of activities that indicate 
	that an individual has decided to become a candidate include, but are not limited to: 
	(
	(
	(
	1) The individual uses general public political advertising to publicize his or her intention to campaign for Federal office. 

	(2) 
	(2) 
	The individual raises funds in excess of what could reasonably be expected to be used for exploratory activities or undertakes activities designed to amass campaign funds that would be spent after he or she becomes a candidate. 

	(3) 
	(3) 
	The individual makes or authorizes written or oral statements that refer to him or her as a candidate for a particular office. 

	(4) 
	(4) 
	The individual conducts activities in close proximity to the election or over a protracted period of time. 

	(5) 
	(5) 
	The individual has taken action to qualify for the ballot under State law. 


	11 C.F.R. § !00.72(b) (emphasis added). 
	27. Section I 00.131 creates a near-identical exception to the definition of"expenditure," 
	replacing the opening phrase "funds received" with the phrase '"payments made." I I 
	C.F.R. § 100.131. 
	28. Sections I l 0.2(]) and 9034.l 0 establish certain activities as de facto "testing the waters" 
	activities-payments for: 
	• 
	• 
	• 
	Polling expenses for determining the favorability, name recognition, or relative support level of the candidate involved; 

	• 
	• 
	Compensation paid to employees, consultants, or vendors for services rendered in connection with establishing and staffing offices in States where Presidential primaries, caucuses, or preference polls are to be held, other than offices in the candidate's home state and in or near the District ofColumbia; 

	• 
	• 
	Administrative expenses, including rent, utilities, office supplies and equipment, in connection with establishing and staffing offices in States where Presidential primaries, caucuses, or preference polls are to be held, other than offices in the candidate's home state and in or near the District of Columbia; or 

	• 
	• 
	Expenses of individuals seeking to become delegates in the Presidential nomination process. 
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	11 C.F.R. §§ 110.2(1)(1) and 9034.I0(a). 
	29. These regulations, 11 C.F.R. §§ 110.2(1) and 9034.10, make clear that payments for such activities benefiting presidential candidates, paid for by federal multicandidate committees before the individual announces her candidacy, constitute in-kind "contributions" from the multicandidate committee to the candidate subject to the $5,000 limit on contributions from multicandidate committees to candidates-unless reimbursed by the candidate. The Commission has explained: These provisions were designed to addr
	Public Financing of Presidential Candidates and Nominating Conventions, 68 Fed. Reg. 47386, 47387, 47407 (Aug. 8, 2003) (Final Rules and Explanation and Justification). 
	30. In Advisory Opinion 1985-40, the Commission concluded that travel expenses and hospitality suite rentals for a prospective presidential candidate's attendance at state and regional Republican Party meetings and conferences, described as "cattle shows" that would "be attended by party officials, party activists, elected officeholders, political consultants, and the press," constituted "testing the waters" expenses. Similarly, the Commission concluded that expenses related to the prospective candidate's "
	10 
	seek their views on whether he should seek the 1988 Republican presidential nomination" 
	constituted "testing the waters" activities. Finally, the Commission concluded that 
	expenses related to setting up "steering committees in certain states, such as Iowa and 
	New Hampshire, which will hold early caucuses and primaries in connection with the 
	1988 Republican presidential nomination" constituted "testing the waters" activities. FEC 
	Advisory Opinion 1985-40 at 6-9. 
	II. Registration & Reporting Requirements 
	31. 
	31. 
	31. 
	No later than 15 days after becoming a candidate, a candidate for federal office must "designate in writing a political committee ... to serve as the principal campaign committee of such candidate" by filing a Statement of Candidacy using the Commission's Form 2. 52 U.S.C. § 30102(e)(l); II C.F.R. §IOI.I.Such a committee must file a statement of organization no later than IO days after designation as the candidate's authorized principal campaign committee. 52 U.S.C. § 30103. 

	32. 
	32. 
	The treasurer of a political committee must file reports of receipts and disbursements pursuant to 52 U.S.C. § 30104. 

	3
	3
	3. All funds received or payments made in connection with "testing the waters" activities conducted under 11 C.F.R. §§ I 00.72(a) and 100.13 l(a) prior to becoming a candidate are "considered contributions or expenditures under the Act and shall be reported ... in the first report filed by such candidate's principal campaign committee." 11 C.F.R.§ 101.3. An individual "testing the waters" must keep records of the "name of each contributor, the date of receipt and amount of all contributions received and all
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	Ill. CONTRIBUTION LIMITS & RESTRICTIONS 
	Ill. CONTRIBUTION LIMITS & RESTRICTIONS 
	34. 
	34. 
	34. 
	A presidential candidate's principal campaign committee, together with any other committees authorized by the candidate, may not accept contributions from an individual that, in Candidates may not accept contributions from political party committees and other multicandidate PACs that exceed $5,000 per election. 52 U.S.C.§30116(a)(2). 
	the aggregate, exceed $2,700 per election. 52 U.S.C.§30116(a)(l)(A).
	26 


	35. 
	35. 
	Contributions made from a candidate's personal funds to her campaign are not subject to any limits, though they must still be reported. See 11 C.F.R. § 110.1 0; see also FEC Advisory Opinions 1991-09, 1990-09 and 1985-33. 

	36. 
	36. 
	Candidate committees may not accept contributions from corporations or labor organizations. 52 U.S.C. § 30118(a). 

	37. 
	37. 
	A federal candidate, officeholder, or any entity directly or indirectly established, financed, maintained or controlled by or acting on behalf of a candidate is prohibited from soliciting, receiving, directing, transferring or spending funds in connection with a federal election unless the funds are subject to the limitations, prohibitions, and reporting requirements ofFECA. 52 U.S.C. § 30125(e)(l). 




	CAUSES OF ACTION 
	CAUSES OF ACTION 
	COUNT I: There is reason to believe that Scott Walker bas been "testing the waters" of a 2016 presidential campaign and has not complied and will not comply with the requirement that "testing the waters" activities be paid for with funds that comply with FECA's candidate contribution limits and restrictions in violation of provisions of FECA. 
	38. FECA and Commission regulations and advisory opinions make clear that activities 
	engaged in for the purpose of determining whether an individual should become a 
	As prescribed by statute under 52 U.S.C. § 30l l6(c), the $2,000 limit has been adjusted for changes in the cost of living at the beginning of every odd-numbered year since 2002, most recently in this month. See Price Index Adjustments for Expenditure Limitations and Lobbying Bundling Disclosure Threshold, 80 Fed. Reg. 5750, 5752 (Feb. 3, 2015). 
	12 
	candidate constitute "testing the waters" and must be paid for with funds that comply 
	with FECA's contribution limits and restrictions, and must be reported by an individual 
	who becomes a candidate on that candidate's first disclosure report. 
	39. Whether or not someone is "testing the waters," and thus subject to the candidate 
	contribution limits and prohibitions of federal law, is a fact-based question and cannot be 
	dismissed solely based on a person's statements during public appearances that they are 
	not "testing the waters." 
	40. Based on published reports detailed above, complainants have reason to believe that Scott 
	Walker and/or his agents have engaged in activities for the purpose of determining 
	whether he should become a candidate, including but not limited to: 
	• 
	• 
	• 
	Telephone calls for the purpose of determining whether an individual should become a candidate; 

	• 
	• 
	Travel for the purpose of determining whether an individual should become a candidate; 

	• 
	• 
	Compensation paid to employees, consultants, or vendors for services rendered in connection with establishing and staffmg offices in states other than the candidate's home state and in or near the District of Columbia; 

	• 
	• 
	Administrative expenses, including rent, utilities, office supplies and equipment, in connection with establishing and staffing offices in states other than the candidate's home state and in or near the District of Columbia; 

	• 
	• 
	Travel expenses to attend, address and rent hospitality suites at state political party conferences where the individual "indicates his potential interest in, and his ongoing consideration ofwhether to seek" his party's nomination; 

	• 
	• 
	Travel expenses for private meetings with state party leadership to gauge support of a possible candidacy; and 

	• 
	• 
	Expenses to set up "steering committees" in early caucus/primary states with the understanding that the committee will become the official campaign organization in the event the individual runs for office. 


	41. Based on published reports detailed above, complainants have reason to believe that 
	payments have been made for Scott Walker's "testing the waters" activities-i.e., 
	activities for the purpose of determining whether to run for president-using funds not in 
	compliance with the candidate contribution limits and restrictions established by 52 
	13 
	U.S.C. §§ 30116(a) and 30118(a), including payments made by Walker and/or Our American Revival and/or others, in violation of federal law candidate contribution limits and restrictions established by 52 U.S.C. §§ 30116(a) and 30118(a). 
	COUNT II: 
	COUNT II: 
	There is reason to believe that Scott Walker moved beyond "testing the waters" to become a "candidate" under FECA and violated the candidate registration and reporting requirements, contribution limits and restrictions, and "soft money" prohibitions of FECA. 
	42. 
	42. 
	42. 
	Under FECA, an individual is deemed a "candidate" if she receives contributions or makes expenditures in excess of$5,000. See 52 U.S.C. § 30101(2); see also 11 C.F.R. § I00.3(a). 

	43. 
	43. 
	The limited "testing the waters" exception to "candidate" status is "not applicable to individuals who have decided to become candidates[,]" nor "for activities relevant to conducting a campaign." 11 C.F.R. § I00.72(b) (emphasis added); see also id. § I 00.131 (b). Examples of activities that indicate that an individual has decided to become a candidate include raising "funds in excess of what could reasonably be expected to be used for exploratory activities or undertakes activities designed to amass campa

	44. 
	44. 
	Based on published reports detailed above, complainants have reason to believe that Scott Walker has received contributions and made expenditures in excess of $5,000, triggering "candidate" status under 52 U.S.C. § 30101(2). 

	45. 
	45. 
	Based on published reports detailed above, complainants have reason to believe that Scott Walker has decided to become a candidate, as indicated by his reference to himself as a 


	14 
	candidate on March I, 2015 in an interview with Chris Wallace on Fox News,rendering inapplicable the "testing the waters" exception to "candidate" status established by 11 C.F.R. §§ !00.72(b) and 100.131(b). 
	27 

	46. 
	46. 
	46. 
	Based on published reports detailed above, complainants have reason to believe that Scott Walker has decided to become a candidate, as indicated by his activities on behalf ofOur American Revival to raise "funds in excess of what could reasonably be expected to be used for exploratory activities" and "designed to amass campaign funds that would be spent after he or she becomes a candidate," rendering inapplicable the "testing the waters" exception to "candidate" status established by 11 C.F.R. §§ I00. 72(b)

	47. 
	47. 
	Based on published reports detailed above, complainants have reason to believe that as a "candidate" under FECA, Scott Walker has failed to comply with the candidate registration and reporting requirements established by 52 U.S.C. §§ 30102(e)(l ), 30 I03 and 30104, as well as the candidate contribution limits and restrictions established by 52 U.S.C. §§ 30116(a), 30118 and 30125(e)(l). 


	PRAYER FOR RELIEF 
	48. Wherefore, the Commission should find reason to believe that Scott Walker has violated 52 U.S.C. § 30101, et seq., including 52 U.S.C. §§ 30116(a), 30118(a), 30102(e)(l), 30103 and 30104, and conduct an immediate investigation under 52 U.S.C. § 30109(a)(2). Further, the Commission should determine and impose appropriate 
	sanctions for any and all violations, should enjoin the respondents from any and all 
	Jose A. DelReal, Scott Walker says he opposes comprehensive immigration reform. He didn't always., WASH. POST, Mar. 1, he-opposes-comprehensi ve-immi gration-refonn-he-didnt-alw ays/. 
	2015, http://www.washingtonpost.com/blogs/post-politics/wp/2015/03/0l/scott-walker-says­
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	violations in the future, and should impose such additional remedies as are necessary and appropriate to ensure compliance with the FECA. 
	March 31, 2015 
	Respectfully submitted, 
	ampaign Legal Center, by 
	J. Gerald Hebert 215 E Street, NE Washington, DC 20002 (202) 736-2200 




	_:1/t!dl-
	_:1/t!dl-
	i:--
	-

	Democracy 2 I, by Fred Wertheimer 2000 Massachusetts A venue, NW Washington, DC 20036 (202) 355-9600 
	Paul S. Ryan The Campaign Legal Center 215 E Street, NE Washington, DC 20002 
	Counsel to the Campaign Legal Center 
	Donald J. Simon Sonosky, Chambers, Sachse 
	Endreson & Perry LLP 1425 K Street, NW-Suite 600 Washington, DC 20005 
	Counsel to Democracy 21 
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	VERIFICATION 
	VERIFICATION 
	The complainants listed below hereby verify that the statements made in the attached Complaint are, upon their information and belief, true. Sworn to pursuant to 18 U.S.C. § 1001. 
	For Complainant Campaign Legal Center 
	For Complainant Campaign Legal Center 
	Figure
	Sworn to and subscribed before me this .3L day of March, 2015. 
	~~ 
	Notary Public 
	_e_m_oc_r_a_cy-21 
	'"'f!l!;"' 

	Fred Wertheimer Sworn to and subscribed before me this3_L day of March, 2015. 

	~~#h1 
	~~#h1 
	Notary Public 
	Figure
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	FEDERAL ELECTION COMMISSION 
	WASHINGTON, D.C. 20463 
	APR -3 2015 
	APR -3 2015 
	Governor Scott Walker 
	115 East State Capitol Madison, WI 53702 
	RE: MUR6929 
	Dear Governor Walker: 
	The Federal Election Commission received a complaint that indicates you may have violated the Federal Election Campaign Act of 1971, as amended ("the Act"). A copy ofthe complaint is enclosed. We have numbered this matter MUR 6929. Please refer to this number in all future correspondence. 
	Under the Act you have the opportunity to demonstrate in writing that no action should be taken against you in this matter. Please submit any factual or legal materials that you believe are relevant to the Commission's analysis ofthis matter. Where appropriate, statements should be submitted under oath. Your response, which should be addressed to the General Counsel1s Office, must be submitted within 15 days ofreceipt ofthis letter. Ifno response is received within 15 days, the Commission may take further a
	This matter will remain confidential in accordance with 52 U.S.C. § 30109(a)(4)(B) and § 30109(a)(l2)(A) unless you notify the Commission in writing that you wish the matter to be made public. Ifyou intendto be represented by counsel in this matter, please advise the Commission by completing the enclosed form statingthe name, address and telephone number ofsuch counsel, and authorizing such counsel to receive any notifications and other communications from the Commission. Please note that you have a legal o
	Figure
	Any correspondence sent to the Commission, such as a response, must be addressed to one ofthe following (note, if submitting via email this Office will provide an electronic receipt by email): 
	Mail 
	Mail 
	Mail 
	Email 

	Federal Election Commission 
	Federal Election Commission 
	kcollins@fec.gov 

	Office ofComplaints Examination 
	Office ofComplaints Examination 

	and Legal Administration 
	and Legal Administration 

	Attn: Kim Collins, Paralegal 
	Attn: Kim Collins, Paralegal 

	999 E Street, NW 
	999 E Street, NW 

	Washington, DC 20436 
	Washington, DC 20436 


	Ifyou have any questions, please contact Kim Collins at (202) 694-1650 or toll free at 1800-424-9530. For your information, we have enclosed a briefdescription ofthe Commission's procedures for handling complaints. 
	-

	Sincerely, 
	Assistant General Counsel Complaints Examination & Legal Administration 
	FEDERAL ELECTION COMMISSION 
	WASHINGTON, 0.C. 20463 
	APR -3 2015 
	APR -3 2015 
	Andrew Hitt, Treasurer Our American Revival P.O. Box 628154 Middleton, WI 53562 
	RE: MUR-6929 
	Dear Mr. Hitt: 
	The Federal Election Commission received a complaint that indicates Our American Revival and you in your official capacity as treasurer may have violated the Federal Election Campaign Act of 1971, as amended ("the Act"). A copy ofthe complaint is enclosed. We have numbered this matter MUR 6929. Please refer to this number in all future correspondence. 
	Under the Act you have the opportunity to demonstrate in writing that no action should be taken against Our American Revival and you in your official capacity as treasurer in this matter. Please submit any factual or legal materials that you believe are relevant to the Commission's analysis ofthis matter. Where appropriate, statements should be submitted under oath. Your response, which should be addressed to the General Counsel's Office, must be submitted within 15 days ofreceipt ofthis letter. Ifno respon
	This matter will remain confidential in accordance with 52 U.S.C. § 30109(a)(4)(B) and § 30109(a)(12)(A) unless you notify the Commission in writing that you wish the matter to be made public. Ifyou intend to be represented by counsel in this matter, please advise the Commission by completing the enclosed form stating the name, address and telephone number ofsuch counsel, and authorizing such counsel to receive any notifications and other communications from the Commission. Please note that you have a legal
	Any correspondence sent to the Commission. such as a response. must be addressed to one ofthe following (note, ifsubmitting via email this Office will provide an electronic receipt 
	by email): 
	by email): 
	by email): 

	TR
	Mail Federal Election Commission Office ofComplaints Examination and Legal Administration Attn: Kim Collins, Paralegal 999 E Street, NW Washington, DC 20436 
	Email kcollins@fec.gov 


	Ifyou have any questions, please contact Kim Collins at (202) 694-1650 or toll fre.e at 1800-424-9530. For your information, we have enclosed a briefdescription ofthe Commission's procedures for handling complaints. 
	-

	Figure
	Assistant General Co1,JP.sel Complaints Examination & Legal Ad.ministration 
	BY EMAIL AND FIRST CLASS MAIL 
	Jeff S. Jordan, Esquire Assistant General Counsel Complaints Examination & Legal Administration Federal Election Administration 999 E Street, NW Washington, D.C. 20463 
	.... ' 
	RE: MURs 6929 & 6917 -Our American Renewal and Governor Scott Walker 
	Dear Mr. Jordan: 
	Our American Revival and Governor Scott Walker are in receipt of the April 8, 2015 notification from the Federal Election Commission ("Commission") regarding a complaint filed and designated MUR 6929. The allegations and facts cited in this Complaint are largely similar in nature to those in MUR 6917 and its supplemental complaint, which we previously received. 
	In MUR 6917, Our American Revival and Governor Walker submitted a designation of counsel form naming Cleta Mitchell as counsel, and received an extension so that the response to that complaint is now due on May 15, 2015. This letter also serves as notice ofour withdrawal ofthe designation of Ms. Mitchell as counsel to Our American Revival and Governor Walker in MUR 6917. Please send any correspondence to that matter directly to me on behalf ofOur American Revival and Governor Walker. 
	Regarding MUR 6929, we request an extension of the deadline for Our American Revival and Governor Walker to submit a response until June 1, 2014 so that we may find new counsel and prepare a response. Further, since MUR 6929 makes similar allegations as those in MUR 6917, we request that the Commission consolidate the MURs and extend the deadline for the response 1h both MURs uiitil J~ne 1, 2014. 
	Thank you for your attention to this request. 
	Figure
	Treasurer, Our American Renewal 
	FEDERAL ELECTION COMMISSION 
	WASHINGTON, D.C. 20463 
	May I, 2015 
	First Class Mail 
	Andrew Hitt, Treasurer Our American Revival PO Box 628154 Middleton, WI 53562 
	RE: MUR 6917 & 6929 
	Dear Mr. Hitt: 
	This is in response to your letters received on April 29, 2015, requesting an extension to respond to the complaint filed in the above-noted matter. Considering the circumstances presented in your letters, the Office ofGeneral Counsel has granted Our American Revival and you in your official capacity as treasurer the additional time to respond to the complaints. Accordingly, your response is due by the close ofbusiness on or before June 1, 2015. 
	Cleta Mitchell has been removed as counsel representing Our American Revival and you in your official capacity as treasurer. Governor Scott Walker should submit a letter individually requesting an extension to respond to the complaints or designate counsel to do so. 
	Ifyou have any questions, please contact me on our toll-free telephone number, (800) 424-9530. Our local telephone number is (202) 694-1650. 
	Sincerely, 
	~ 
	Kim Collins, Paralegal 
	Complaints Examination and 
	Legal Administration 
	Page 1 of 2 
	Figure
	Re: MURs 6929 & 6917-Govemor Scott Walker Jonathan Waclawski to: kcollins 
	05/21/2015 06:22 PM Hide Details From: Jonathan Waclawski <> To: History: This message has been replied to. 
	jon@scottwalker.com
	kcollins@fec.gov, 

	2 Attachments 
	MUR_6929_Designation of Counsel .pdf MUR_6917 _ Designation ofCounsel.pdf 
	Dear Ms. Collins, 
	Thank you for your email. Please find attached to this email, signed Statements ofDesignation ofCounsel for MURs 6917 & 6929. These should be considered in light of the previously submitted requests for extension. 
	If you should have any additional concerns, please feel free to contact me. 
	Thank you, 
	Jon 
	On Thu, May 21, 2015 at 
	2:40 PM, <kcollins@fec.gov> wrote: 

	Good afternoon, 
	I have received the requests for extensions of time to respond in Matters Under Review 6929 & 6917. I will not be able to grant this request until the attached Statement of Designation of Counsel is completed and signed by Governor Scott Walker giving Jonathan Waclawski authorization to represent him in these matters. One form should be completed for each Matter Under Review. The completed forms can be submitted via e-mail to me at , or faxed to 202-219-3923. Ifyou have 
	kcollins@fec.gov

	any questions please call at 202-694-1650. 
	Have a great day, 
	Kim 
	!Kim ~,fltvtaktpd 
	Bmtplaurb fuaminawn. wul .&.gal, <ldmilU.,i.ation, 
	!Je.deud ~&u,uni.,oion, 999 CSt,,red,, N.W. 
	Wac,fringun, 'be 20463 
	202-694-1650 
	file:/ /C:\U sers\kcollins\AppData\Local\ Temp\notesFCBCEE\~web45 73.htm 5/22/2015 
	Page 2 of2 
	Jon Waclawski 
	Jon Waclawski 
	608-441-1625 (Office) 
	file:/IC:\Users\kcollins\AppData \Local\ Temp\notesFCBCEE\~web4573.htm 5/22/2015 
	Figure
	Dlgltally signed by Kim Collin, 



	• ( 
	• ( 
	K

	ON:cn=KlmColllns,o=OGC,
	11 
	• 

	Im o In s ou=CELA,
	emall=kcoOlns@fec.gov, 

	e=US 
	Figure
	Date: 07:56:05-04'00' 
	2015.05.22

	FEDERAL ELECTION COMMISSION 999 E Street, NW Washington. DC 20488 
	FEDERAL ELECTION COMMISSION 999 E Street, NW Washington. DC 20488 
	STATEMENTOF OESJGNATtON OF COUNSEL Please use one form for each Respondent/Entity/Treasurer 
	FAX(202)219-3923 
	MUR# 6917_ _ NAMEOf COUNSEL: __Jonathan Waclawski_______________ FIRM:_ Frlends ofScott Walker___________________ _ ADDRESS:__1802Pankratz Stree..__________________ ___,. 
	____ Madison, Wt 53704____________________ 
	TELEPHONE-OFFICE(_808_)_441-1825_________ FAX ( __)________Web Address.___________ _ 
	Theabove-named individual and/orfirm is hereby designated as my counsel and is authorized to receive any notifications and othe ommunicationsfrom the C<,mmisslon and to act on my behalfbeforethe Commission. 
	Figure
	Title(TreasurerlCandidate/Owner) 
	Governor Scott Walker
	RESPONDENT: __ ______ ________ (Committee Name, Company Name, or lndlVlduat Named in Notification Letter) 
	MAILING AOORESS:__115EastCapitol_________________ {Please Print) 
	______, ______ _ __________
	Madison, WI 53702 
	TELEPHONE (H).__________(W)__________ 
	_ 
	E-Mall:___jon@scottwalker.com________________

	This form relates to a Federal Eleotfon Commission matterthatissubjectto the confidentiality provisions of52 U.S.C. § 30109(a)(12)(A). This sectionprohibits making public any notification or Investigation conducted by the Federal Election Commission without the express written consent ofthe personunder invesUgatfon 
	Rev. 2014 
	Digitally signed by Kim Collins 
	• ( 11• ON: cn=Kim Collins. o=OGC,
	Im o In5ou=eELA, 
	K
	ema11=1<co11ins@fec.gov, 

	c=US 
	Figure
	Date: 07:54:40 -04'00' 
	2015.05.22 


	FEDERAL ELECTION COMMISSION 998 E Street, NW Washington. DC 20483 
	FEDERAL ELECTION COMMISSION 998 E Street, NW Washington. DC 20483 
	STATEMENT OF DESIGNATION OF COUNSEL Please yse one form for each Respondent/Entitv!Treasurer FAX (2021219-3923 
	MUR # _6929___ NAME OF COUNSEL: _ _ Jonathan Waolawski_______________ FIRM:__Friends ofScottWalker___ _ ________________ A00RESS:_ _ 1802 Pankratz Street._~------~---------
	-

	____ Madison, Wt 63704_ _ __________________ TELEPHONE-OFFICE (_608_}_441-1625_ _______ _ FA)( {__)_ _ ______Web Address._ ____________ 
	The above-named Individual and/orfirm is hereby designated as my counsel and Is authori~ed to receive any notifications and other mmunlcatlonsfrom the Commission and to acton my 
	r) 
	Title(Treasurer/CandidatelOwne

	behalfbefore the Commission. 
	__Governor Scott Walker___________ ___ (Committee Name, Company Name, or Individual Named in Nottflcation Letter) 
	RESPONDENT: 

	MAILING ADDRESS:__115 East Capitol_ ________________ (Please Print) 
	_ _ ____ .Madison, WI 53702._ ________ _______ _ 
	TELl;PHONE (H).__________(W)_________ 
	________________ _ 
	E-Mall:__jon@scottwalker.com_ 

	This form relates to a Federal Election Commission matterthat issubject to the confidentiality provisions of52 u.s.c. § S0109(a}(12}(A). This section prohibits making public any nottflcation or fnve.stigation conducted by theFederal Election Commission without the express written consent ofthe person under investigation 
	Rev_ 2014 
	BY EMAIL AND FIRST CLASS MAIL 
	Jeff S. Jordan, Esquire 
	Jeff S. Jordan, Esquire 
	Jeff S. Jordan, Esquire 
	7. I 
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	Assistant General Counsel 
	Assistant General Counsel 

	Complaints Examination & Legal Administration Federal Election Administration 
	Complaints Examination & Legal Administration Federal Election Administration 
	OFrlL 

	999 E Street, NW 
	999 E Street, NW 

	Washington, D.C. 20463 
	Washington, D.C. 20463 


	RE: MURs 6929 & 6917 -Our American Renewal and Governor Scott Walker 
	Dear Mr. Jordan: 
	This correspondence follows up on Andrew Hitt's April 29, 2015 letter on behalf of Governor Scott Walker and Our American Revival. The Commission staff's response granting an extension to respond until June 1, 2015 requested separate correspondence regarding Governor Scott Walker. Accordingly, this letter requests an extension until June 1, 2015 to respond to the complaints in MURs 6929 and 6917 and to withdraw the previous designation ofcounsel for Cleta Mitchell. Please send any correspondence regarding t
	Thank you for your attention to this request. 
	Respectfully submitted, 
	Figure
	Jonathan Waclawski Legal Counsel to Friends of Scott Walker On Behalf Of Governor Walker j
	on@scottwalker.com 

	BEFORE THE FEDERAL ELECTION COMMISSION 
	BEFORE THE FEDERAL ELECTION COMMISSION 
	------------------------------------------------------) ) ) ) ) 

	MURS 6929 & 6917 
	MURS 6929 & 6917 
	) ) ) 
	r 

	Digitally signed by Charnika Miles 


	) Charnika 
	) Charnika 
	ON: c=US, o=U.S. Government, 
	) ou=FEC, cn=Charnika Miles 
	Date: 08:07:40-04'00'
	2015.06.02 

	------------------------------------------------------) Miles 
	RESPONSE OF OUR AMERICAN REVIVAL, ANDREW HITT, AS TREASURER, and GOVERNOR SCOTT WALKER 
	On behalf ofOur American Revival, Andrew Hitt, as Treasurer, and Governor Scott Walker, this responds to the complaints and supplemental complaints filed in the above captioned matters. The complaints in MURs 6917 and 6929 along with a supplemental complaint in MUR 6917 are filed by similarly situated ideological entities and raise the same, but meritless, allegations based on similar circumstances and, as such, the Respondents are For the reasons set forth below, the Commission should find no reason to bel
	submitting one unified response to the complaints. 
	1 

	MUR 6917 was filed by a partisan 527 organization formed for the purpose of targeting Republicans with complaints. See ADLF IRS Form 8871. MUR 6929 was filed by an advocacy organization shortly after it released a one-sided report to the general public through a press release, concluding that certain party leaders were violating campaign finance laws-the repo11's targets were composed almost exclusively of Republican Party leaders (one Democratic primary opponent of Hillary Clinton was thrown in for good me
	MUR 6917 was filed by a partisan 527 organization formed for the purpose of targeting Republicans with complaints. See ADLF IRS Form 8871. MUR 6929 was filed by an advocacy organization shortly after it released a one-sided report to the general public through a press release, concluding that certain party leaders were violating campaign finance laws-the repo11's targets were composed almost exclusively of Republican Party leaders (one Democratic primary opponent of Hillary Clinton was thrown in for good me
	1 


	BACKGROUND 
	BACKGROUND 
	Scott Walker is the second-term Republican Governor ofWisconsin. In his slightly more than five years as Governor, he has pursued an aggressive legislative agenda marked by bold reforms, many ofwhich have been successfully enacted. This has both significantly raised his 
	public profile and made him a target ofgroups such as those who filed the complaints in the 
	matters at hand. Governor Walker is unique among elected public officials in that he has won three elections in the last four years, including an extraordinarily high-profile recall attempt that garnered national attention. Because of both his legislative and political successes, he has become a leader ofthe Republican Party and received hundreds of invitations to address groups about his policy and political achievements and to share the reasons for his successes. Governor Walker has been especially active
	Our American Revival ("OAR") is organized with the Internal Revenue Service as a Section 527 entity. Its mission is moving the issues debate forward by disseminating the accomplishments and solutions coming out ofstate governments, which OAR believes present a blueprint for governments to operate more efficiently and effectively. As a grassroots organization which believes that states are the best laboratories for successful reform ideas, OAR is working to establish itself in various states across the count
	Thus, OAR has a purpose for which it raises money, but that purpose does not, as the complaints allege, focus on any particular run for President. Promoting workable state solutions 
	-2 
	-

	is a full-time cause for OAR. As a Republican leader and governor, Governor Walker 
	appropriately weighs into issues ofpublic importance at the state and federal levels. Hence it comes as no surprise that Governor Walker regularly is and should be invited to forums to speak about both politics and policy. Such invitations naturally occur in a number of locales, including states that hold early primaries; this should surprise no one since early primary states tend to historically have the most engaged citizens, that is where the issues debates naturally center. All these are indications ofp
	Governor Walker is not a candidate for Federal office. He has not made statements declaring candidacy, nor has he taken steps to be placed on the ballot for Federal office. Because ofhis success in passing landmark legislation in Wisconsin coupled with his three election victories in the last four years, media accounts mention Governor Walker frequently as a 2016 Presidential candidate. But as the complainants fail to realize, media mentions and speculation do not make him a candidate, and nor do the activi
	2 
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	Governor Walker has not authorized or assented to OAR making, any disbursements on behalf of 
	anyone to influence a federal election. The law may not say what the complaints wish it said, but that is not grounds for the Commission to find reason to believe. 
	Such speculation goes back at least to mid-2012-while the previous presidential election was still being run and even before the Republican nominee had picked his running-mate. See, e.g., Chris Cillizza, "Wisconsin recall: Winners and Losers," Washington Post's The Fix post/wisconsin-recall-winners-and-losers/20 l2/06/06/gJQABC2qIV _blog.html ("Walker's win means that he is guaranteed ... a prominent speaking slot at the Republican National Convention [which] will continue to bolster the idea ofhim as a nat
	Such speculation goes back at least to mid-2012-while the previous presidential election was still being run and even before the Republican nominee had picked his running-mate. See, e.g., Chris Cillizza, "Wisconsin recall: Winners and Losers," Washington Post's The Fix post/wisconsin-recall-winners-and-losers/20 l2/06/06/gJQABC2qIV _blog.html ("Walker's win means that he is guaranteed ... a prominent speaking slot at the Republican National Convention [which] will continue to bolster the idea ofhim as a nat
	2 
	(June 6, 2012), http://www.washingtonpost.com/blogs/the-fix/ 
	(June 7, 2012), http://theweek.com/articles/4 74852/ wisconsins-scott-walker
	-

	http:/ /www.washingtonpost.com/opinions/vice-president-scott -walker/20 



	LEGAL ARGUMENT 
	LEGAL ARGUMENT 
	I. Governor Walker is not a candidate for federal office, and his activities with OAR are permissible. 
	A. Governor Walker is not a candidate for federal office. 
	Governor Walker is not a candidate for federal office under the Federal Election Campaign Act of 1971, as amended (the "Act") or Commission precedents. The Act defines "candidate" to mean: 
	an individual who seeks nomination for election, or election, to Federal office, and for purposes ofthis paragraph, an individual shall be deemed to seek nomination for election, or election-(A) ifsuch individual has received contributions aggregating in excess of$5,000 or has made expenditures aggregating in excess of$5,000; or (B) if such individual has given his or her consent to another person to receive contributions or make expenditures on behalfofsuch individual and if such person has received such c
	52 U.S.C. § 30101(2). Becoming a candidate is thus tied to receiving contributions or making expenditures-both ofwhich are defined only to include activities "for the purpose of influencing any election for Federal office." Id. at (8)-(9). Governor Walker has neither received nor expended any funds for the purpose of influencing a federal election. 
	As explained above, Governor Walker is both a state officeholder and a leader ofthe Republican Party by virtue ofhis elected position and past electoral successes. In addition, he is involved in OAR's (and others') grassroots activities, helping the organizations to fundraise for the organizations' purposes, spreading awareness about the organizations, and advocating for 
	-4 
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	stated policy goals. These are not activities undertaken for the purpose ofinfluencing a federal election. As such, Governor Walker has not raised or spent $5,000 for the purpose of 
	influencing a federal election, and is thus not a federal candidate. But being a "candidate" 
	I 

	inherently involves even more-after all, candidates and non-candidates alike may helm political 
	committees and other organizations that operate for the purpose ofinfluencing federal elections, 
	I 
	without triggering testing the watersor candidate status for themselves.
	I 
	3 
	4 

	The Commission has looked to the limits ofthe testing the waters regulationsat 11 
	5 

	C.F.R. §§ 100.72 and 100.131 for a list of some activities which indicate one has become a 
	candidate for office. 
	(
	(
	(
	1) The individual uses general public political advertising to publicize his or her intention to campaign for Federal office. 

	(2) 
	(2) 
	The individual raises funds in excess ofwhat could reasonably be expected to be used for exploratory activities or undertakes activities designed to amass campaign funds that would be spent after he or she becomes a candidate. 

	(3) 
	(3) 
	The individual makes or authorizes written or oral statements that refer to him or her as a candidate for a particular office. 


	As explained below, the testing the waters regulations do not impose a pre-candidacy campaign finance regime; 
	3 

	they merely offer a legally-compliant way for those who wish to undertake certain activities that could otherwise be 
	deemed a contribution or expenditure "to determine whether a person wishes to pursue a candidacy." 
	See, e.g., AO 1986-06 (Fund for America's Future) (determining that Vice President Bush's, and his political action committee's, activities were not in connection with the 1988 presidential election or otherwise testing the waters activities); AO I 988-27 (Medi vision), at 3 ("events in which Federal officeholders participate in the performance oftheir duties as officeholders are not campaign-related simply because the officeholders may be candidates for election or reelection to Federal office, and that pa
	4 

	"testing the waters'' either. Testing the waters provides specific exceptions for funds received or spent "solely for 
	the purpose ofdetermining whether an individual should become a candidate." 11 C.F.R. §§ 100.72, 100.131. The 
	testing the waters exception is not a mandatory stage ofbecoming a candidate, nor does it provide for a regulatory 
	twilight "look-back" period for those who do later become candidates. And it is not the case that the activities of 
	anyone rumored to be considering running for federal office or who is otherwise active in public life and named by a 
	third party as a possible candidate are automatically transformed into federal expenditures or testing the waters 
	activity. Such a look-back would have federal regulators seek to re-cast the career, activities, and statements of a 
	person for an undefined period before candidacy and apply strict regulations to those activities after the fact-an 
	obvious and unconstitutional regulatory overreach. 
	-5 
	-

	(4) The individual conducts activities in close proximity to the election or over a protracted period oftime. 
	(5) The individual has taken action to qualify for the ballot under State law. 11 C.F.R. §§ 100.72, 100.131. GovernorWalkerhasnotundertakenanyoftheseactivities. He has not used general public political advertising to publicize an intention to campaign for federal office; he has not raised any funds for a candidacy, let alone excess funds; he does not refer to himself as a candidate; he has not conducted activities for a long time or near a federal election; and has not taken action to qualify for the ballot
	6 

	of staff not specifically authorized by the person are not indicators ofan intent to become a candidate. See, e.g., MUR 6472 (Gooch), MUR 6501 (Brunner). Cf MUR 5363 (Sharpton), 
	triggered such status in 2012-and others even before that. But testing the waters regulations govern activities 
	"made solely for the purpose ofdetermining whether an individual should become a candidate." 11 C.F.R. 
	§§ 100.72, I00.13 I. In other words, media speculation does not mean a person is engaging in testing the waters 
	activities. This distinction is important since the Commission does not have the authority to regulate politics writ 
	large, but rather is empowered to regulate the receipt and spending ofmoney in connection with federal elections in 
	accordance with the Act. See, e.g., McCutcheon v. FEC, 572 U.S. _ (2014); Citizens United v. FEC, 558 U.S. 310 
	(2010); FEC v. Wisc. Right to Life, 551 U.S. 449 (2007); FEC v. Mass. Citizens for Life, 479 U.S. 238 (1986); 
	Buckley v. Valeo, 424, U.S. 1 (I976). Further, in one MUR, OGC recognized that the media is known for referring 
	to someone as a candidate in the same article that makes clear the same individual had not yet decided whether to 
	run. See MUR 650 I (Brunner). 
	-6 
	-

	Factual & Legal Analysis ("Sharpton's book contains statements that unequivocally refer to himselfas a candidate for President. The title ofChapter One is 'Mr. President."'). 
	In MUR 6501 (Brunner), the complaint listed a number ofmedia accounts that included statements by the respondent, who later eventually became a candidate, including that he was 
	"'very serious' about running for the Senate" and was "ready to 'jump right into' the race." Further, "sources close to Brunner" told the press that an announcement was imminent. MUR
	I 
	6501 (Brunner), Office ofGeneral Council (OGC) Report at 3. After considering these 
	I 

	statements, OGC recommended the Commission find no reason to believe against Brunner 
	I 

	because the statements were not indications that Brunner himself had decided to run for office. 
	I 

	i OGC considered a statement ofthe press secretary that "I wouldn't be talking to you ifhe wasn't [running]" to be "closer to the line," but not enough to trigger candidacy, reasoning that it had discovered no evidence that Brunner authorized such a statement and "only statements made or authorized by the potential candidate" are dispositive in such an analysis. Id. at 8. Similarly, in MUR 6472 (Gooch), the Commission found: "Although the available information indicates that Gooch may be interested in runni
	potential candidate or as having a campaign.
	1 
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	-

	or inaccurate references to a campaign or candidacy simply do not equate to a candidacy. 
	Despite complainants' assertions to the contrary, individuals are not required to "record dissent" 
	to unauthorized third party mentions of a candidacy or characterizations ofthat person as a 
	candidate. See MUR 6501 (Brunner), OGC Report at 8. Governor Walker has repeatedly been clear that he is not a candidate for any federal office and has not authorized anyone to make 
	statements on his behalf. 
	The complainants may not like it, but this sort of"gotcha" cobbling together of quotes from press stories, out ofcontext answers to interview questions, and indefinite statements simply do not amount to "candidacy" under the law or Commission precedent. After all, even in a case where the potential candidate made "casual reference to a 'campaign,"' OGC recommended no reason to believe and the Commission did not find reason to believe. MUR 6501 (Brunner), OGC Report at 7; see also MUR 6472 (Gooch), Factual a
	n.3 (posting video as "goochcampaign" on website ofentity related to potential candidate did not establish candidacy). As such, there is no reason to believe that Governor Walker has become a candidate and thus no reason to believe that he failed to file a statement ofcandidacy or authorized committee reports with the Commission. 
	B. Because Governor Walker is not a federal candidate or officeholder, his activities regarding fundraising are not restricted or otherwise governed by the Act or the Commission's regulations. 
	The rules regarding participation by Federal candidates and officeholders in "non­federal" fundraising events are clear-they apply only to candidates. See 52 U.S.C. § 30125(e) (restricting the solicitation offunds by "A candidate, individual holding Federal office, agent ofa candidate or an individual holding Federal office, or an entity directly or indirectly established, 
	In fact, most of the complaints' quotes insinuated to have come from those close to Walker are instead a reporter's speculation. It is not and cannot be the Commission's position that third party speculation or analysis somehow makes one a candidate-or means someone is testing the waters. 
	In fact, most of the complaints' quotes insinuated to have come from those close to Walker are instead a reporter's speculation. It is not and cannot be the Commission's position that third party speculation or analysis somehow makes one a candidate-or means someone is testing the waters. 
	7 


	-8 
	-

	financed, maintained or controlled by or acting on behalf of 1 or more candidates or individuals 
	holding Federal office"); 11 C.F.R. § 300.64. Since the threshold question is whether a person is a Federal candidate or individual holding Federal office, and Governor Walker is not a Federal candidate or officeholder, there is no reason to believe he has violated the Act or Commission regulations concerning fundraising or involvement in "non-federal" organizations. 
	II. OAR is not a testing the waters committee, has not received any contributions or made any expenditures on behalf ofany federal candidate or otherwise in connection with a federal election, and therefore is not limited in the contributions it may accept. 
	A. OAR is not a testing the waters committee and does not engage in testing the waters activities, even if a state officeholder and leader of the Republican Party-with whom it agrees on policy issues and currently works on nationwide grassroots organizing-at some time in the future becomes a federal candidate. 
	The Commission has been clear since its promulgation ofthe testing the waters regulations that not all political activities ofa potential candidate constitute "testing the waters" or are an indicia ofa federal "candidacy." Simply, activities not related to "testing the waters" or "candidacy" are not subject to the "testing the waters" or candidacy regulations. 
	In an Advisory Opinion requested by Vice President Bush before declaring his candidacy for the 1988 presidential election and issued amid wide-ranging speculation he would run, the Commission ruled that the Vice President's party-building and candidate support activities, including travel, speaking, and fundraising, were not testing the waters activities and did not make him a candidate. AO 1986-06 (Fund for America's Future). Acknowledging the Vice President as a federal officeholder and respected party le
	-9 
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	organization. The Commission thus declined to find that an entity's activities-those which 
	were associated with a rumored federal candidate but were not authorized to influence a potential candidacy and which were not undertaken in light ofa candidacy determination-were for the purpose of influencing a federal election ofthe officeholder with whom it was associated. See AO 1986-06 at 3, n.4. 
	In other words, the Commission cannot permit rumors ofa potential candidate's possible bid for office fueled by an over-caffeinated press corps-one which wishes to begin their coverage ofa Presidential race earlier and earlier each cycle in an attempt to increase their audience-to determine that a potential candidate's otherwise permissible activities equate to candidacy. Governor Walker and OAR's activities are no different and are not transformed into testing the waters activities merely because ofGoverno
	B. The Commission has always distinguished Federal campaign activity from other activity, and made clear that not everything is 'testing the waters' activity. 
	The Commission has made clear that not everything an officeholder or potential candidate does should be deemed to be connected with a federal election. Even a declared candidate may still engage in activities unrelated to his or her candidacy without the requirement that those activities be susceptible to the candidate campaign committee finance regime. The Commission and the Act necessarily distinguish between activities that are campaign-related and those in which the individual is not appearing in his or
	C.F.R. § 100. 93 ( outlining different private plane reimbursement rates between travel for a PAC or party and travel on behalf ofone's own candidacy); § 106.3 ( discussing allocation ofcosts related to mixed-purpose travel); Candidate Appearances Explanation & Justification, 60 Fed. 
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	Reg. 642660, 64266 (Dec. 14, 1995) ("amendments do not adversely affect the ability of 
	corporations or labor organizations to invite ... the general public to attend a speech given by an officeholder or other prominent individual who is also a federal candidate, ifthe speech is not campaign-related and the individual is not appearing in his or her capacity as a candidate"). In other words, individuals can wear different hats at different events or when engaging in different activities and be subject to different rules. At a campaign rally-or an event designed to test the waters for a candidac
	The Commission has recognized that the same person can play multiple roles-and that those roles that do not influence Federal elections are not subject to the Commission's regulations. For example, as the Commission stated in Advisory Opinion 1996-11, the permissibility of accepting a speaking opportunity and travel funds from a 50 I ( c )( 4) organization "depends upon whether the described payment and speaking opportunity would constitute a contribution to the presidential or congressional campaigns ofthe
	3. The Commission then explained that "the term 'contribution' includes any gift ofmoney or 
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	anything ofvalue made by any person for the purpose ofinfluencing any election for Federal office." Id. "The Commission has determined that financing such activities will result in a contribution to or expenditure on behalfofa candidate if the activities involve (i) the solicitation, making or acceptance ofcontributions to the candidate's campaign, or (ii) communications expressly advocating the nomination, election or defeat ofany candidate." Id. at 4. (Citing three advisory opinions and the opinions cited
	In Advisory Opinion 1988-27, the Commission likewise concluded that "events in which Federal officeholders participate in the performance oftheir duties as officeholders are not campaign-related simply because the officeholders may be candidates for election or reelection to Federal office, and that payments or donations associated with the expenses ofsuch events are not contributions to that officeholder's campaign, absent any campaign-related activity at the event." AO 1998-27 (Medivision) at 3. The Commi
	Ifa candidate may conduct activities without it being a campaign appearance, it necessarily follows that someone who is not a candidate does not engage in "testing the waters" or "candidate" activities simply because he or she appears at an event. While media and potential opponents may view all activities through their chosen lens, that does not change the 
	-12 
	-

	true nature or permissibility ofparticipating in such events without it constituting "testing the 
	waters.'' The same is true ofsomeone who is not a candidate. If federal candidates may 
	distinguish between capacities, certainly those who have not determined whether they will 
	become candidates may also distinguish between appearing in their capacity as an officeholder, 
	or as the head ofa leadership PAC, or as someone involved with a 527 organization, or as 
	someone who may consider running for office. In the end, the definitions ofcontribution and 
	expenditure require an attempt to influence a federal election and do not encompass the type of 
	activity in which OAR and Governor Walker are engaging. Proximity to an election or being "in 
	cycle" is not a sufficient nexus-even for candidates, let alone those who are not. See A Os 1998-27 (Medivision), 1992-06 (Duke). Since OAR does not undertake activities that constitute 
	"contributions" or "expenditures" under the Act, it cannot have accepted excessive or prohibited 
	funds under the Act. As such, the Commission should find no reason to believe and close the 
	file. 
	C. Since testing the waters is merely a limit to "contribution" and "expenditure," and neither OAR or Governor Walker accepted contributions or made expenditures, the testing the waters regulations are 
	As explained below, however, being an individual who is not a candidate does not automatically thrust one into 
	As explained below, however, being an individual who is not a candidate does not automatically thrust one into 
	5 


	If media speculation could trigger candidacy or testing the waters, then a number of"candidates" would have 
	If media speculation could trigger candidacy or testing the waters, then a number of"candidates" would have 
	6 


	inapplicable to OAR and Governor Walker. 
	inapplicable to OAR and Governor Walker. 
	The testing the waters regulations simply carve out a "limited exemption to the 
	definitions of contribution and expenditure." MUR 6775 (Ready for Hillary PAC), Factual and Legal Analysis at 6. The regulations are clear-"Funds received and payments made 'solely for the purpose ofdetermining whether an individual should become a candidate' are not considered contributions or expenditures under the Act."' Id. at 7 (quoting 11 C.F.R §§ 100.72 and 
	100.131). It is telling that the regulations are listed as "exceptions" to "contribution" and "expenditure"-not as exceptions to candidacy and not in a separate section ofthe regulations that set up a pre-candidacy campaign finance regime. Unlike the complaint's description of 
	-13 
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	testing the waters, the regulations do not impose any sort ofrequirement that all individuals who 
	may eventually run for Federal office necessarily engage in testing the waters activities, but rather provide an exception to "contribution" and "expenditure" for those who do wish to undertake such activities. The narrow exceptions, therefore, cannot apply to activities other than those involving a federal candidate purpose-campaigning for federal office. There are activities that are neither contributions, nor expenditures, nor testing the waters. Simply, ifa donation is not a contribution and a disbursem
	D. Testing the Waters regulations are beyond the authorization ofthe Act. 
	The Act contains no grounds for an intermediate regulatory scheme for those who are not candidates. The Act regulates "candidates" for federal office and federal officeholders. The Act does not reach state officeholders, and it does not contain any look-backs or pre-pre-candidacy stages ofrunning for office. Either an individual is a candidate-and thus is subject to the Act and Commission's regulations-or he is not, in which case, his activities are not subject to the restrictions in the Act, or the Commiss
	8 
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	As discussed above, the Commission has been clear on what does not make one a candidate and has declined to extend the definition ofcandidacy any further than its current bounds, even with regard to candidates in this election. As such, any imposition ofa look-back on pre-candidacy or pre-testing the waters activities or a requirement to have a "testing the 
	waters" period would be beyond the regulatory authority ofthe 
	Commission.

	10 

	Although Governor Walker is not testing the waters, it is also important to note that-on their face and by their plain language-the Act and Commission regulations simply do not extend to individuals who might be thinking about exploring a run for Federal office, but have not yet become a "candidate." Any attempt by the Commission to add a "look back" period to these provisions would be an unacceptable attempt to regulate via MUR. See MUR 5835 (Democratic Congressional Campaign Committee), Statement ofReason
	Although Governor Walker is not testing the waters, it is also important to note that-on their face and by their plain language-the Act and Commission regulations simply do not extend to individuals who might be thinking about exploring a run for Federal office, but have not yet become a "candidate." Any attempt by the Commission to add a "look back" period to these provisions would be an unacceptable attempt to regulate via MUR. See MUR 5835 (Democratic Congressional Campaign Committee), Statement ofReason
	8 


	If the Commission were to impute "testing the waters" status (and corresponding regulatory limits and prohibitions) on all activities a person undertakes prior to deciding whether to become a candidate, the fundamental question would remain: At what point would an individual enter the federal campaign finance system. Would it be: 
	If the Commission were to impute "testing the waters" status (and corresponding regulatory limits and prohibitions) on all activities a person undertakes prior to deciding whether to become a candidate, the fundamental question would remain: At what point would an individual enter the federal campaign finance system. Would it be: 
	9 




	CONCLUSION 
	CONCLUSION 
	Governor Scott Walker, a state official and Republican Party leader, is not a candidate for President of the United States or any Federal office. As such, his fundraising activities with Our American Revival are permissible and not regulated by the Act or Commission regulations, and Governor Walker has incurred no federal registration or reporting obligations for his activities. Further, the activities of Governor Walker and OAR do not constitute "contributions" or "expenditures" which attempt to influence 
	Upon having the dream of becoming a candidate? Upon being elected to local or state office but perhaps one day running for federal office? The first time the press writes a story putting forth that person's name for federal office? Currently, the Commission has put forth a clear and administrable concept ofwhat makes a candidate based on outward statements and activities and may regulate those candidates within those parameters. Creating any other look-back would require re-casting a candidate's prior activ
	The Commission is constrained by the First Amendment and the bounds ofFECA, as amended, and may not simply regulate politics in the abstract. See, e.g., Emily 's List v. FEC, 581 F.3d 1(D.C. Cir. 2010); Unity '08 v. FEC, 596 F.3d 861 (D.C. Cir. 20 IO); FEC v. Machinists Non-Partisan Political League, 655 F.2d 380 (D.C. Cir. 
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	1981 ). 
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	with federal candidacy. Accordingly, the Respondents respectfully request that the Commission find no reason to believe that a violation occurred, that these matters be dismissed and that the 
	____.,,,......--,,..-,,... ~·/ ' ,.... ~,,. /~<-.-<--?-'-~.,..._---"-'--
	Commission close the files. Dated By: ---'
	'J 
	'J 
	~d

	// d ' 
	CAn rew Hitt, Treasurer 
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	FEDERAL ELECTION COMMISSION 
	NOV 3-2015
	WASHINGTON. D.C. 20463 
	Figure
	Kate Lind, Treasurer Scott Walker Inc. P.O. Box 620590 Middleton, \VI 53562 
	RE: MUR6917 
	Dear Ms. Lind: 
	The Federal Election Commission received a complaint indicating that Scott Walker Inc. and you in your official capacity as treasurer ("the Committee") may have violated the Federal Election Campaign Act of 1971, as amended (the "Act"). We previously sent a copy ofthis complaint to Governor Scott Walker. As the designated principal campaign committee for Governor Scott Walker, we are sending you this notification ofpotential violations that are alleged in the complaint. We have numbered this matter MUR 6917
	The Act affords you the opportunity to demonstrate in writing that no action should be taken against the Committee and you in this matter. Ifyou wish to file a response, you may submit any factual or legal materials that you believe are relevant to the Commission's consideration ofthis matter. Where appropriate, statements should be submitted under oath by persons with relevant knowledge. Your response, which should be addressed to the General Counsel's Office, must be submitted within 15 days ofreceipt oft
	This matter will remain confidential in accordance with 52 U.S.C. § 30109(a)(4)(B) and § 30109(a)(l2)(A) unless you notify the Commission in writing that you wish the matter to be made public. Please be advised that, although the Commission cannot disclose information regarding an investigation to the public, it may share information on a confidential basis with other law enforcement agencies.
	1 

	Ifyou intend to be represented by counsel in this matter, please advise the Commission by completing the enclosed form stating the name, address and telephone number ofsuch counsel, and authorizing such counsel to receive any notifications and other communications from the Commission. Please note that you have a legal obligation to preserve all documents, 
	The Commission has the statutory authority to refer knowing and willful violations ofthe Act to the Department ofJustice for potential criminal prosecution, 52 U.S.C. § 30109(a)(5)(C), aud to report information regarding violations of law not within its jurisdiction to appropriate law enforcement authorities. Id §30107(a)(9). 
	records and materials relating to the subject matter ofthe complaint until such time as you are notified that the Commission has closed its file in this matter. See 18 U.S.C. § l 519. 
	Any correspondence sent to the Commission, such as a response, must be addressed to one ofthe following (note, ifsubmitting via email this Office will provide an electronic receipt 
	by email): 
	by email): 
	by email): 

	TR
	Mail Federal Election Commission Office ofComplaints Examination And Legal Administration Attn: Kim Collins, Paralegal 999 E Street, NW Washington, DC 20463 
	Email kcollins@foc.gov 


	[f you have any questions, please contact Kim Collins at (202) 694-1650 or toll free at 1800-424-9530. For your information, we have enclosed a brief description ofthe Commission's procedures for handling complaints. 
	-
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	Assista11t General Counsel Complaints Examination & Legal Administration 
	Page l of2 
	Fwd: MURs 6917 and 6929 
	Fwd: MURs 6917 and 6929 
	Fwd: MURs 6917 and 6929 

	Jeff Jordan 
	Jeff Jordan 

	to: 
	to: 

	Kim Collins 
	Kim Collins 

	11/23/2015 02:40 PM 
	11/23/2015 02:40 PM 

	Hide Details 
	Hide Details 
	,..,_., 

	From: Jeff Jordan/FEC/US 
	From: Jeff Jordan/FEC/US 

	To: Kim Collins/FEC/US@fec, 
	To: Kim Collins/FEC/US@fec, 

	TR
	() 

	TR
	m 

	Thanks, Jeff 
	Thanks, Jeff 
	r )> 

	Begin forwarded message: 
	Begin forwarded message: 

	From: "Jonathan Waclawski" 
	From: "Jonathan Waclawski" 
	(X) 

	Date: November 23, 2015 at 12:21 :57 PM EST 
	Date: November 23, 2015 at 12:21 :57 PM EST 

	To: jjordan@fec.gov 
	To: jjordan@fec.gov 

	Subject: Re: MURs 6917 and 6929 
	Subject: Re: MURs 6917 and 6929 


	S:! I..., C> 
	JeffPer our phone conversation earlier today, I am requesting an extension to respond to MURs 6917 and 6929 
	-

	on behalfofScott Walker .Inc. through December 24, 2015. I understand my request will be granted but wanted to confirm by email. Thank you, Jon On Fri, Nov 20, 2015 at 10:57 AM, <> wrote: 
	jjordan@fec.gov

	I have returned your call. Please call me back when you have a moment. 202-694-1552 Thanks, Jeff On Nov 20, 2015, at 11: 19 AM, Jonathan Waclawski wrote: 
	Mr. Jordan, I called the FEC on Wednesday and spoke with Kim Collins regarding the two letters sent to Scott Walker Inc (Kate Lind Treasurer) dated November 3 ano received November 9. 
	Before Scott Walker Inc. drafts its response(s), I'd like to speak with you so that I can better understand the timing and circumstances ofthe FEC's letters. As way of background, I served as General Counsel to Scott Walker Inc. and am currently 
	retained by the entity as its lawyer while the committee winds down its efforts. 
	If you could please get back to me at your convenience I would appreciate it. My cell phone is Thank you, Jon 
	11/23/2015 
	file://C:\Users\kcollins\AppData\Local\Temp\notesFCBCEE\~web6643.htm 
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	Jonathan Waclawski 
	Jonathan Waclawski 
	11/23/2015 
	file://C:\Users\kcollins\AppData\Local\Temp\notcsFCBCEE\~web6643.htm 

	I
	MUR 6917 & 6929 -Extension of time 
	I 

	'--~J 
	Kim Collins to: jwaclaws 11/23/2015 04:43 PM 
	The extension of time request to respond to the complaints in MU Rs 6917 & 6929 was been granted. The response is due on or before December 24, 2015. 
	Have a great holiday, 
	... ..,,
	Kim S2 rr.
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	BY EMAIL AND FIRST CLASS MAIL 
	BY EMAIL AND FIRST CLASS MAIL 
	2015 nl"c 35 AH ,r: 08 
	Jeff S. Jordan 
	Jeff S. Jordan 
	Jeff S. Jordan 

	Assistant General Counsel 
	Assistant General Counsel 

	Complaints Examination & Legal Administration Federal Election Commission OFFlr.f ": l"-!ir-,~ r 
	Complaints Examination & Legal Administration Federal Election Commission OFFlr.f ": l"-!ir-,~ r 
	-0 

	999 E Street, NW 
	999 E Street, NW 

	Washington, DC 20463 
	Washington, DC 20463 

	RE: MURs 6917 & 6929 Scott Walker Inc. -
	RE: MURs 6917 & 6929 Scott Walker Inc. -
	-



	Dear Mr. Jordan: 
	Scott Walker Inc. is submitting the enclosed response in relation to the Federal Election Commission's ("Commission") letter dated November 3, 2015 and received November 9, 2015. The letter asked Scott Walker Inc. to respond to complaints filed in MURs 6917 and 6929. 
	Per our conversation on November 23, 2015 and subsequent email message from Kim Collins, Scott Walker Inc. was granted an extension through December 24, 2015. 
	Thank you for your attention to this response. 
	Figure
	J nathan J. Waclawski Scott Walker Inc., Counsel 
	BEFORE THE FEDERAL ELECTION COMMISSION 
	--------------------------------------------------) 
	) 
	I 

	'
	-

	) ) ) 
	MURS 6929 & 6917 
	MURS 6929 & 6917 
	) ) ) ) ) 
	--------------------------------------------------) 
	RESPONSE OF SCOTT WALKER INC., KATE LIND, AS TREASURER 
	On behalfofScott Walker Inc., Kate Lind, as Treasurer, this responds to the letter from the Federal Election Commission dated November 3, 2015 asking Scott Walker Inc. to respond to the complaints and supplemental complaints filed against other parties in the above captioned matters. Scott Walker Inc., Governor Walker's principle campaign committee, is named in none of them. 
	The complaints in MURs 691 7 and 6929 along with a supplemental complaint in MUR 6917 were filed by similarly situated ideological entities and raise the same, but meritless, allegations based on similar circumstances and, as such, Scott Walker Inc. is submitting one response to the complaints. For the reasons set forth below, the Commission should find no reason to believe, dismiss the matters, and close both files as applied to Scott Walker Inc. 
	Scott Walker Inc. is in full compliance with the Federal Election Campaign Act (FECA) and FEC regulations, as the timeline ofthe organization's registration and reporting shows. Scott Walker Inc. filed its Statement ofOrganization (FEC Form 1) on 
	July 2, 2015, establishing the committee as the principal campaign committee for 
	Governor Scott Walker's presidential campaign. Impo1tantly, July 2, 2015 was the same day Governor Walker submitted to the FEC, a letter stating he "had recejved 
	1 

	. 
	' 

	contributions of more than $5,000 within the last 15 days. "Both filings took place 11 days prior to Governor Walker's July 13, 2015 public candidacy announcement.
	2 
	3 

	Candidates for federal office have 15 days from the time they accept contributions or make expenditures in excess of $5,000 for the purpose of influencing a federal election. 52 U.S.C. § 30102(e)(l); 11 C.F.R. § 101. l. Further, a principal campaign committee acting on behalf of a federal candidate must file a Statement of Organization with the FEC within 10 days of the candidate filing its Statement of Candidacy. 52 U.S.C. § 30103. Governor Walker's letter and Scott Walker Inc. 's corresponding Statement o
	Further demonstrating that Scott Walker Inc. operated in compliance with FECA and the Commission's Regulations is the fact that all funds received and expenditures made beginning on June 17, 2015 were properly reported in Scott Walker Inc. 's 2015 third quarter report filing to the FEC. June 17, 2015 marked the initial date on which 
	4 

	On September 21, 2015 Governor Walker publicly announced the suspension of his presidential campaign. As such, Scott Walker Inc. is no longer acting to further Governor Walker's presidential campaign, but is instead working to retire its debts so that it may terminate as soon as practicable. 
	1 

	Governor Walker's letter to the FEC noted the fact that be had not yet announced his candidacy for president, but was filing the letter in lieu of FEC Form 2 in order to comply with the Federal Election Campaign Act. See 2 U.S.C. § 432(e)(l); 11 C.F.R. § 100.3(a)(I). 
	2 

	See Patrick Healy, Scou Walker Enter 2016 Pre idential Race, Pledging :on crvative Agenda, New York Times, July 13, 2015, available ­presidential-campaign .html?_ r=O 
	3 
	athttp://www.nytimes.com/2015/07/14/us/politics/scott-walker

	Scott Walker Inc. 's first report to the FEC included all contributions received and expenditures made during the time period in which Governor Walker was testing the waters -June 17, 2015 -July 2, 20 I5. 
	4 

	funds were received and expenditures were made to explore the viability ofa Governor Walker campaign for president. 
	Scott Walker Inc. is the principal campaign committee for Govep:ior Walker's campaign for President of the United States. When Scott Walker Inc. filed its Statement ofOrganization with the FEC, it was well within the time period allowed by statute and regulation. Therefore, any attempt to assert Scott Walker Inc. is in violation ofFECA for improperly registering with the FEC is unfounded. Scott Walker Inc. respectfully requests the Commission find no reason to believe that a violation occurred and that thes
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	FEDERAL ELECTION COMMISSION 

	2 
	2 
	Wl7 :'.,\~ -6 Pa 5: 06 

	3 
	3 
	FIRST GENERAL COUNSEL'S REPORT 

	4 
	4 

	5 
	5 
	MUR6917 

	6 
	6 
	DATE COMPLAINT FI~:.af'ebruary 23, 2015 

	7 
	7 
	DATE SUPPLEMENTACCtm1PLAINT FILED: 

	8 
	8 
	March, 26, 2015 

	9 
	9 
	DATES OF NOTIFICATION: March 2, 2015, and 

	10 
	10 
	November 3, 2015 

	11 
	11 
	DATE OF LAST RESPONSE: December 22, 2015 

	12 
	12 
	DATE ACTIVATED: June 24, 2015 

	13 
	13 

	14 
	14 
	EXPIRATION OF SOL: November 18, 2019 

	15 
	15 
	(earliest) to January 29, 2021 (latest) 

	16 
	16 
	ELECTION CYCLE: 2016 

	17 
	17 

	18 
	18 
	COMPLAINANT: 
	Brad Woodhouse, American Democracy Legal Fund 

	19 
	19 

	20 
	20 
	RESPONDENTS: 
	Governor Scott Walker 

	21 
	21 
	Scott Walker, Inc. and Kate Lind in her 

	22 
	22 
	official capacity as treasurer 

	23 
	23 
	Our American Revival and Andrew Hitt 

	24 
	24 
	in his official capacity as treasurer1 

	25 
	25 

	26 
	26 
	MUR6929 

	27 
	27 
	DATE COMPLAINT FILED: March 31, 2015 

	28 
	28 
	DATES OF NOTIFICATION: April 3, 2015, and 

	29 
	29 
	November 3, 2015 

	30 
	30 
	DATE OF LAST RESPONSE: December 22, 2015 

	31 
	31 
	DATE ACTIVATED: June 24, 2015 

	32 
	32 

	33 
	33 
	EXPIRATION OF SOL: November 18, 2019 

	34 
	34 
	(earliest) to January 29, 2021 (latest) 

	35 
	35 
	ELECTION CYCLE: 2016 

	36 
	36 

	37 
	37 
	COMPLAINANTS: 
	Campaign Legal Center 

	38 
	38 
	Democracy 21 

	39 
	39 


	Andrew Hitt, the treasurer ofOAR, was notified that he was a respondent in these matters and subsequently joined in OAR's and Walker's Response. The complaints do not allege that Our American Revival ("OAR") is a political committee. Under these circumstances, we are not making recommendations as to Hitt at this time. 
	MURs 6917/6929 (Scott Walker, et al.) First General Counsel's Report Page 2 of22 
	MURs 6917/6929 (Scott Walker, et al.) First General Counsel's Report Page 2 of22 
	MURs 6917/6929 (Scott Walker, et al.) First General Counsel's Report Page 2 of22 

	1 2 3 4 5 6 7 8 9 10 11 12 13 14 15 16 17 
	1 2 3 4 5 6 7 8 9 10 11 12 13 14 15 16 17 
	RESPONDENTS: RELEVANTSTATUTES AND REGULATIONS: 

	18 
	18 
	INTERNAL REPORTS CHECKED: 

	19 
	19 
	FEDERAL AGENCIES CHECKED: 

	20 
	20 
	I. 
	INTRODUCTION 


	Governor Scott Walker 
	Scott Walker, Inc. and Kate Lind in her official capacity as treasurer 
	Our American Revival and Andrew Hitt in his official capacity as treasurer 
	52 u.s.c. § 30101(2) 
	52 U.S.C. § 30102(e)(l) 
	52 U.S.C. § 30103(a) 
	52 U.S.C. § 30104(b) 
	52 U.S.C. § 30116(a), (t) 
	52 U.S.C. § 30125(e) 11 C.F.R. § 100.72 11 C.F.R. § 100.131 11 C.F.R. § 101.l(a) 11 C.F.R. § 104.13(a) 11 C.F.R. § 300.2(c) 
	Disclosure reports 
	None 
	21 
	21 
	21 
	Wisconsin Governor Scott Walker publicly announced that he was running for President 

	22 
	22 
	of the United States on July 13, 2015, only two weeks after he claims to have begun testing the 

	23 
	23 
	waters for a possible candidacy. The Complaints make three primary allegations about the 

	24 
	24 
	months leading up to Walker's declaration ofcandidacy. First, that Walker began testing the 

	25 
	25 
	waters for a potential candidacy as early as November 2014. Second, that Our American Revival 

	26 
	26 
	("OAR"), a 527 organization that Walker helped create in January 2015, made, and Walker 

	27 
	27 
	accepted, excessive, unreported contributions by paying for testing the waters activity for Walker 

	28 
	28 
	2in the five months leading up to Walker's announcement.
	Third, that Walker became a 

	29 
	29 
	candidate prior to his July 2015 declaration of candidacy and thereby failed to file timely 

	TR
	2 
	MUR 6917, Compl. at I, 2 (Feb. 23, 2015); MUR 6929, Compl. ,i,i I, 4, 5 (Mar. 31, 2015). 
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	MURs 6917/6929 (Scott Walker, et al.) 

	TR
	First General Counsel's Report 
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	TR
	statements and disclosure reports, and used impermissible non-federal funds from OAR for 

	2 
	2 
	campaign activity.3 

	3 
	3 
	The Responses assert that Walker conducted no testing the waters activities prior to June 

	4 
	4 
	17, 2015, and that the Committee properly disclosed its activities during Walker's testing the 

	5 
	5 
	waters period.4 
	The Responses further assert that Walker was not a federal candidate prior to his 

	6 
	6 
	July announcement ofcandidacy.5 

	7 
	7 
	The available information indicates that Walker conducted testing the waters activities 

	8 
	8 
	prior to June 17, 2015, that those activities were funded by OAR, and that Committee failed to 

	9 
	9 
	report expenses related to those activities, either as disbursements or as in-kind contributions. 

	l O 
	l O 
	We recommend, therefore, that the Commission find reason to believe that OAR violated 

	11 
	11 
	52 U.S.C. §§ 30116(a) and 30118 by making, and Walker and the Committee violated 52 U.S.C. 

	12 
	12 
	§§ 30116(f) and 30125(e) by accepting, excessive in-kind contributions. We also recommend 

	13 
	13 
	that the Commission find reason to believe that the Committee violated 52 U.S.C. § 30104(b) by 

	14 
	14 
	failing to report testing the waters expenses and in-kind contributions from OAR. Additionally, 

	15 
	15 
	we recommend that the Commission find reason to believe that Walker violated 52 U.S.C. 

	16 
	16 
	§ 30 l 02( e )(1) by failing to timely file a Statement of Candidacy, but take no action at this time 

	17 
	17 
	as to the allegation that the Committee violated 52 U.S.C. §§ 30103(a) and 30104 by failing to 

	18 
	18 
	timely file a Statement of Organization and disclosure reports with the Commission. We also 

	19 
	19 
	recommend that the Commission take no action at this time as to OAR's acceptance and receipt 

	20 
	20 
	of non-federal funds. 
	Finally, we recommend that the Commission authorize compulsory 

	TR
	MUR 6917, Supp. Compl. at 1-2 (Mar. 26, 2015); MUR 6929, Compl. ~ 2. 

	TR
	Scott Walker, Inc. Resp. at 2 n.4 (Dec. 21,2015). 

	TR
	5 
	Walker and OAR Resp. at 3 (June 2, 2015). 
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	process for use, if necessary, in an investigation to determine the amount, timing, and sources of 2 funds that Walker spent on testing the waters activities for his 2016 presidential candidacy. 3 II. FACTUAL BACKGROUND 4 On June 19, 2015, Walker posted a message on bis official Twitter account with the title 5 "Why I'm considering running for President of the United States."According to Walker, this 6 date marked the beginning of his testing the waters activity related to a possible 2016 7 presidential can
	6 
	8 

	10 2015,and filed his formal Statement of Candidacy with the Commission on August 5, 2015. 11 Though Walker asserts that he did not engage in any testing the waters activities until two 12 weeks prior to his announcement, the Complaints allege that Walker engaged in a variety of 13 activities related to an eventual 2016 presidential campaign as early as November 2014, and that 14 once OAR was formed, it impermissibly funded those testing the waters activities. 
	9 
	10 
	11 

	Twitter, Governor Scott Walker, @Scott Walker (June 19, 2015). The Committee amended the Statement ofOrganization on July 31, 2015, to include the name ofthe candidate on Line 5 ofthe form. See Scott Walker, Inc., Amended Statement ofOrganization (July 31, 2015). Twitter, Governor Scott Walker,@ScottWalker (July 2, 2015). 9 Scott Walker, FACEBOOK, Walker ultimately withdrew from the election on September 21, 2015. Scott Walker, FACEBOOK, Statement (Sept. 
	Statement (Sept. 21, 2015), https://www.facebook.com/scottkwalker/posts/. 
	21, 2015), https://www.facebook.com/scottkwalker/posts/10156030779870405. 

	•0 Scott Walker, Statement ofCandidacy (Aug. 5, 2015). On July 2, 2015, the same day the Committee filed its Statement ofOrganization, Walker submitted to the FEC a letter in lieu ofa Statement ofCandidacy (Form 2) stating that he "had received contributions of more than $5,000 within the last 15 days." Letter to FEC from Governor Scott Walker (July 2, 20 15). This document was not made available as a public filing of the candidate through the Federal Election Commission website. A copy may be found in the 
	The Committee's first filed report, the 2015 October Quarterly Report, disclosed that it made its first disbursements on June 19, 2015. The report does not indicate whether the Committee's earliest reported disbursements were advance payments for services rendered at a later date or whether they are related to testing the waters activities. 
	11 
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	A. 
	A. 
	Testing the Waters Activity 

	2 
	2 
	According to the Complaints, Walker made numerous statements starting as early as 

	3 
	3 
	November 2014 which indicate that he was testing the waters for a presidential bid. The 

	4 
	4 
	Complaint first points to a speech Walker gave at the Republican Governors Association 

	5 
	5 
	Conference in Boca Raton, Florida. Walker stated that it was "pretty obvious" that he should 

	6 
	6 
	consider running for President and that "I spend a lot oftime not just talking with people but 

	7 
	7 
	praying about, thinking about with my family as well whether or not eventually that might be a 

	8 
	8 
	call to run for the presidency."12 

	9 
	9 
	In January 2015, Walker also gave a number of interviews cited by the Complaint as 

	10 
	10 
	evidence that he was testing the waters at that time: 

	11 12 13 14 I 5 16 17 18 19 20 21 22 
	11 12 13 14 I 5 16 17 18 19 20 21 22 
	• Radio show interview in Milwaukee, Wisconsin: Walker referred to himself as a prospective candidate, stating, "The media is going to peg any prospective candidate with a tag. I'd rather have bland or uncharismatic than dumb or ignorant, or corrupt or any of the other things that they could label other would-be candidates out there, or old, for that matter." 13 • Interview with reporters in Madison, Wisconsin: "Putting that power in the hands of the states, and more importantly, more directly in the hands 
	-
	-


	TR
	12 During the same speech, Walker reportedly said ofa 2016 presidential bid, "I think, right now, my wife would be on board [for] just about anything," and his college-aged sons are "excited about that opportunity should it become available." Scott Walker Says He Is Seriously Weighing Presidential Bid, MILWAUKEE-WISCONSIN JOURNAL SENTrNEL (Nov. I8, 2014), available at http://www.jsonline.com/news/ statepo I itics/ scott-walker-says-hes-seriously-weighing-presidentia 1-bid-b99393523z l • 28313 9761.htrnl. 

	TR
	13 Scott Bauer, Wisconsin Governor Finds Gaps in 20/6 GOP Field Encouraging, WASHINGTON TIMES (Jan. 28, 20 l5), available athttp://www.washingtontimes.com/news/20 J5/jan/28/walker-says-he-sees-gaps-in­potential-2016-gop-fie/ (hereinafter Bauer, Wisconsin Governor Finds Gaps in 2016 GOP Field Encouraging]. 

	TR
	14 Jessie Opoien, Scott Walker Says Fundraising Committee Is About 'ideas,' Not Promoting a Candidate, THECAPITAL TIMES (Jan. 28, 2015), available at: http://host.madison.com/news/local/writers/jessie-opoien/scott
	-
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	1 

	2 
	2 
	• Interview with reporters in Madison, Wisconsin: Walker told reporters that he could 

	3 
	3 
	balance a campaign with his duties as governor, comparing the situation to his 2012 

	4 
	4 
	recall election, which he told reporters required extensive travel and campaigning: 

	5 
	5 
	"We'll manage it ifthat were to happen we'll manage it the way we did in the 
	-
	-


	6 
	6 
	recall." 

	7 
	7 

	8 
	8 
	• Interview with Sean Hannity, FOX News: Walker said that he was ''very interested" 

	9 
	9 
	in a presidential bid, stating "I think we need new, bold leadership from outside of 

	10 
	10 
	Washington that's proven to take on the challenges we face in this country right 

	11 
	11 
	now."15 After describing his own record, Walker said that he would consider running 

	12 
	12 
	if there was a sense that people want candidates with a proven record: "And so the 

	13 
	13 
	first step is to get out in those states, talk about that. But I think if there's a sense out 

	14 
	14 
	there, which I heard on Saturday, that people want not just dynamic speakers, they 

	15 
	15 
	want people who've got a proven record, who've actually done something, not just 

	16 
	16 
	talked about it, who are from outside of Washington. And increasingly, I think they 

	17 
	17 
	want new, fresh leaders."16 In this interview, Walker also described the agenda that 

	18 
	18 
	he would promote if he were President. 17 

	19 
	19 

	20 
	20 
	Further, the Complaints point to Walker appearances at events that are traditional stops 

	21 
	21 
	for declared and hopeful presidential candidates. In February 2015 he attended the Conservative 

	22 
	22 
	Political Action Conference ('CPAC") in National Harbor, Maryland, where he was asked 

	23 
	23 
	"Should you become Commander-in-Chief, how would you deal with threats such as ISIS?" 

	24 
	24 
	Walker responded, "I want a Commander-in-Chief who will do everything in their power to 

	25 
	25 
	ensure that the threat from radical Islamic terrorists do not wash up on America soil. If I can 

	26 
	26 
	take on 100,000 protesters, I can do the same across the world." In response to a separate 


	walker-says-fundraising-comm ittee-is-about ·ideas-not-promoting/article_ef9 829dd-5 72f-5dab-b8 fb. 4ede66b8f52c.html (emphasis added) [hereinafter "Opoien, Scott Walker Says Fundraising Committee ls About 'ldeasM]. 
	15 
	Transcript, Interview by Sean Hannity, FOX News, with Governor Scott Walker, at FOX News Network (Jan. 27, 2015) (hereinafter "Transcript, Hannity Interview"). 
	16 
	Id. Walker also stated that he and his team had been tested during the last four years and that Americans wanted leadership. Id. 
	11 Id. 
	MURs 6917/6929 (Scott Walker, et al.) First General Counsel's Report Page 7 of22 
	1 question, he stated, "To me the guiding principle should be freedom, and that's what we are 2 going to do on any decisions going forward should we choose ... my lawyers love it when I say, 3 we are exploring a campaign, should we choose to run for the highest office in the land." 4 In May 2015, Walker attended the Republican Party of Iowa's Lincoln Dinner. The 5 program for the event, which listed Walker as a featured speaker, announced: "There's always 6 the chance for a candidate to have a defining mome
	18 

	10 important stepping stone for candidates on their way to the caucuses in February 2016."11 B. Our American Revival ("OAR") 12 Walker stated that he had been involved with the creation of OAR, which was formed on 13 January 16, 2015, as a The Complaint in MUR 6929 alleges that Walker 14 created and used OAR as his presidential exploratory committee, and that Walker and OAR have 15 The purpose of OAR as stated on its Form 8871 16 (Notice of Section 527 Status) filed with the IRS is to "communicate a vision 
	19 
	527 organization.
	20 
	remained closely identified since its inception.
	21 

	18 Governor Scott Walker, Remarks at the Conservative Political Action Conference (Feb. 26, 2015), available at: 
	http://www.c-span.org/video/?32455 7-12/govemor-scott-walker-remarks-cpac. 

	19 Republican Party oflowa, Iowa GOP to Host Presidential Candidates at Lincoln Dinner on May 16, 2015 in Des Moines, EVENT-BRITE, 2?. 
	http://www.eventbrite.com/e/lincoln-dinner-tickets-l 632582498

	20 Walker announced that "we created" OAR. Transcript, Hannity Interview. OAR's Form 8871 (Notice of Section 527 Status) filed with the IRS identifies a treasurer and a custodian ofrecords but does not include Walker. See Our American Revival, Fonn 8871 (Political Organization: Notice ofSection 527 Status) (Jan. 16, 2015) [hereinafter "OAR Form 887 1 "). 
	21 MUR 6929, Comp!. ,r 5. In response to Sean Hannity's question, "[\V]hat's it going to take for you to make that decision," Walker stated that, during "this early stage" of the process, "We created to get out and start talking about the issues." Transcript, Hannity Interview. Walker also did not object when Hannity noted that Walker had taken the first steps toward a presidential bid by forming Our American Revival. Id. The joint Walker and OAR Response do not address Walker's role in forming OAR. 
	OurAmericanRevival.com 
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	1 
	1 
	policies that will lead to a freer and more prosperous America for all by restoring power to the 

	2 
	2 
	states and -more importantly -the people" and to "lead a revival ofthe shared values that make 

	3 
	3 
	our country great by limiting the size and scope of government so it is leaner, more efficient, 

	4 
	4 
	more effective and more accountable to the American people."22 
	Over the course of the five 

	5 
	5 
	months that followed OAR's creation, Walker engaged in OAR-funded travel to attend speaking 

	6 
	6 
	engagements throughout the country. 

	7 
	7 
	Public sources cited by the Complaints state that Walker, when discussing the type of 

	8 
	8 
	president that voters want, told reporters he had formed OAR to determine whether his ideas 

	9 
	9 
	resonated with voters, and that, "[i]f we see that's a message that resonates, that would probably 

	10 
	10 
	encourage us to go forward."23 
	Respondents dispute that OAR raised money in connection with 

	11 
	11 
	a specific 2016 presidential campaign or that OAR has ever made any disbursements to influence 

	12 
	12 
	a federal election.24 
	Respondents state that OAR provided logistical support for Walker's 

	13 
	13 
	domestic and international travel to address groups and organize the conservative grassroots 

	14 
	14 
	base.25 

	15 
	15 
	OAR's website shows that it published 65 blog posts from January 2015 through 

	16 
	16 
	September 2015
	-

	when Walker suspended his presidential campaign-and fifteen blog posts 

	17 
	17 
	from September 2015 through July 2016.26 
	Sixty-two of the sixty-five blog posts that OAR 

	TR
	22 
	OAR Form 887 I. 

	TR
	23 Bauer, Wisconsin Governor Finds Gaps in 2016 GOP Field Encouraging. In its Response to the Complaint, OAR asserts that it was created to "move the issues debate forward by disseminating the accomplishments and solutions coming out ofstate governments." Walker and OAR Resp. at 2. To this end, Respondents state, OAR has attempted to establish itself in various states, using Walker' s reforms as a "major example ofsuccessful state-based solutions." Id. 24 Walker and OAR Resp. at 2-4. 25 Id. at 2. 26 OUR AME
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	1 
	1 
	published from January 2015 through September 2015 feature Walker, describing his statements 

	2 
	2 
	or his accomplishments, and contain information about no other public figure or officeholder.27 

	3 
	3 
	Moreover, OAR has adopted Walker's statements-
	and no other officeholder's statements-
	as 

	4 
	4 
	its own.28 
	Walker is the only officeholder or public figure featured in OAR's only 

	5 
	5 
	advertisement, which highlights Walker's policies in Wisconsin.29 

	6 
	6 
	OAR accepted $5,284,191 in contributions during the first half of2015.30 
	Of this total, 

	7 
	7 
	OAR accepted $921,107 from sources that would be prohibited under the Act, and $1,440,116 

	8 
	8 
	from individuals whose contributions exceed the Act's $2,700 individual limit for the 2016 

	9 
	9 
	presidential primary election.31 
	During this period, OAR spent $4,952,760; $1,048,156 was 

	10 
	10 
	spent from July 1, 2015, through September 21, 2015, when Walker officially terminated his 

	11 
	11 
	candidacy, and $546,250 was spent from September 21, 2015 through the end of2015.32 

	12 
	12 
	III. 
	LEGAL ANALYSIS 

	13 14 
	13 14 
	A. 
	There is Reason to Believe that OAR Made, and Walker Accepted, Excessive In-Kind Contributions for Testing the Waters Activities Prior to June 2015 

	15 
	15 
	Walker contends that he did not begin testing the waters to become a candidate until June 

	16 
	16 
	17, 2015, two weeks prior to Scott Walker, Inc.'s Statement ofOrganization on July 2, 2015. 

	17 
	17 
	The Complaints in these matters allege that Walker's testing the waters activity dates back as 

	TR
	z1 
	id. 

	TR
	28 For instance, OAR's website indicates that its official response to Hillary Clinton's announcement of candidacy is a statement issued by Walker. See Our American Revival, Our American Revival's Statement on Hillary Clinton's Re-Launch (July 30, 2015), available at: https://www.ouramericanrevival.com/news/our­american-revivals-statement-on-hillary-clintons-re-launch/. 29 Our American Revival, Our American Revival Video (Jan. 28, 2015), https://www.youtube.com/watch?v= 7Qm4xGQYHBk. 

	TR
	30 
	OAR, Mid-Year Report to the Internal Revenue Service (2015). 

	TR
	32 
	See 52 U.S.C.§30116(a)(l)(A). OAR, Year-End Report to the Internal Revenue Service (2015). 
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	early as November 2014 and that OAR began funding these activities upon its formation in 
	early as November 2014 and that OAR began funding these activities upon its formation in 

	2 
	2 
	January 2015. 

	3 
	3 
	An individual becomes a candidate ifhe or she receives contributions or makes 

	4 
	4 
	expenditures in excess of $5,000, or consents to another doing so on his or her behalf.33 
	The 

	5 
	5 
	Commission's regulations create a limited exemption to the definitions of contribution and 

	6 
	6 
	expenditure-and therefore to the $5,000 candidacy threshold-to allow individuals to conduct 

	7 
	7 
	certain activities to evaluate a potential candidacy, i.e., to "test the waters."34 
	These exemptions 

	8 
	8 
	exclude from the definition of "contribution" and "expenditure" those funds received and 

	9 
	9 
	payments made solely to determine whether an individual should become a candidate.35 
	Testing 

	10 
	10 
	the waters activities include, but are not limited to, payments for polling, telephone calls, and 

	11 
	11 
	travel, and only funds permissible under the Act may be used for such activities.36 
	When an 

	12 
	12 
	individual becomes a candidate, any such funds received or payments made in connection with 

	13 
	13 
	testing the waters activity become contributions or expenditures subject to the reporting 

	14 
	14 
	requirements ofthe Act and are to be reported as such on the first disclosure report filed by the 

	15 
	15 
	candidate's authorized committee.37 

	16 
	16 
	The Act prohibits any person from making contributions to any candidate and his 

	17 
	17 
	authorized political committee with respect to any election for federal office which, in the 

	TR
	33 52 U.S.C. § 30101(2); 11 C.F.R. § I00J(a). 34 See 11 C.F.R. §§ I00.72(a), I 00.13 l (a); see also Explanation and Justification for Final Rules of Payments Received for Testing the Waters Activities, 50 Fed. Reg. 9592 (Mar. 13, 1985); Explanation and Justification to the Disclosure Regulations, House Doc. No. 95-44, Communication from the Chairman, FEC, Transmitting the Commission's proposed Regulations Governing Federal Elections, at 40 (Jan. l 2, I 977). 

	TR
	35 36 
	11 C.F.R. §§ 100.72(a), J00.13l(a). See Advisory Opinion 1981-32 (Askew). 

	TR
	37 11 C.F.R. § 101.3. A contribution includes any "gift, subscription, loan, advance, or deposit of money or anything of value made by any person for the purpose of influencing" any federal election. 52 U .S.C. § 30101(8)(A). "[A]nything of value" includes all in-kind contributions. 11 C.F.R. § 100.52(d)(l). 
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	1 
	1 
	aggregate, exceed $2,700 for the 2016 election cycle.38 
	The Act also prohibits any candidate or 

	2 
	2 
	political committee from knowingly accepting any excessive contribution.39 
	Federal candidates 

	3 
	3 
	may not solicit, receive, direct, transfer or spend funds in connection with either federal or non
	-


	4 
	4 
	federal elections, unless the funds comply with the Act's federal contribution limits, source 

	5 
	5 
	restrictions, and reporting requirements.40 
	In a recent Advisory Opinion, the Commission 

	6 
	6 
	concluded that a 527 organization's "use of funds raised outside of the Act's limitations and 

	7 
	7 
	prohibitions to pay for individuals' testing the waters activities would violate Commission 

	8 
	8 
	regulations if those individuals decide to become candidates."41 

	9 
	9 
	Here, the available information indicates that OAR funded activities that were carried out 

	10 
	10 
	in order to test the waters of a potential presidential candidacy by Walker well before Walker 

	11 
	11 
	entered his self-proclaimed two week testing the waters period. Therefore, Walker should have 

	12 
	12 
	only used funds permissible under the Act for these activities. Instead, OAR funded the testing 

	13 
	13 
	the waters activity and its contributions to Walker exceeded the permissible limits ofthe Act. 

	14 
	14 
	First, OAR was formed with Walker's participation in January 2015, less than six months 

	15 
	15 
	before he first disclosed to the Commission that was a candidate. Further, reported statements by 

	16 
	16 
	Walker and his representatives tend to support the conclusion that OAR funded testing the waters 

	17 
	17 
	activities. 
	Walker reportedly told reporters, when discussing the type of president that voters 


	)8 
	)8 
	)8 
	52 U.S.C. § 301 l6(a)(l)(A). 

	39 
	39 
	52 u.s.c. § 30116(t). 

	40 
	40 
	See 52 U.S.C. § 30l25(e). 

	41 
	41 
	Advisory Opinion 2015-09 (Senate Majority PAC and House Majority PAC) at 5 (concluding that 527 


	organizations' payment for testing the waters activities with soft money would violate 11 C.F.R. §§ 100.72(a) and l 00. I 31 (a)). 
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	1 
	want, that he had formed OAR to determine whether his ideas resonated with voters, and that, 

	2 
	2 
	"[i]fwe see that's a message that resonates, that would probably encourage us to go forward."42 

	3 
	3 
	Second, it appears that OAR subsidized Walker's travel for events at which Walker gave 

	4 
	4 
	speeches indicating that he was considering a presidential candidacy. OAR's filings with the 

	5 
	5 
	IRS indicate that OAR paid for travel and lodging on dates and in states that are consistent with 

	6 
	6 
	Walker's itinerary. Information available to the Commission demonstrates that Walker made 

	7 
	7 
	statements regarding a potential candidacy at several ofthe events for which OAR appears to 

	8 
	8 
	have sponsored him. For instance, OAR appears to have paid at least $19,349 in travel, lodging, 

	9 
	9 
	speechwriting, and meeting costs associated with the CPAC Conference in Baltimore, Maryland, 

	10 
	10 
	on February 26, 2015, when Walker stated during a speech, "My lawyers love ... when I say, we 

	11 
	11 
	are exploring a campaign, should we choose to run for the highest office in the land." 43 
	OAR 
	' 

	12 
	12 
	also appears to have paid $1,786 for lodging in West Palm Beach, Florida at the time that Walker 

	13 
	13 
	attended the Winter Economic Conference, sponsored by Club for Growth, in that location in late 

	14 
	14 
	February.44 
	OAR made payments to enable Walker to attend these events at which he spoke 

	15 
	15 
	about the possibility of a presidential campaign. Thus, OAR may have made testing the waters 

	16 
	16 
	expenditures for Walker that should have been reported as contributions once Walker became a 

	17 
	17 
	candidate. 

	TR
	42 Bauer, Wisconsin Governor Finds Gaps in 2016 GOP Field Encouraging. In its Response to the Complaint, OAR asserts that it was created to "move the issues debate forward by disseminating the accomplishments and solutions coming out ofstate governments." Walker and OAR Resp. at 2. To this end, Respondents state, OAR has attempted to establish itself in various states, using Walker's reforms as a "major example ofsuccessful state-based solutions." Id. 43 Governor Scott Walker, Remarks at the Conservative Po
	-
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	1 Moreover, Walker engaged in testing the waters activity by soliciting funds for a 2 potential candidacy through events sponsored by OAR. In March 2015, for instance, Walker 3 reportedly planned an OAR fundraiser in Additionally, public sources state that 4 Walker confirmed financial commitments from donors in California, Florida, New York, and 5 And Walker accepted a check for $100,000 from Citadel Investment Group founder 6 Kenneth Griffin for OAR.OAR then reportedly provided a list of donors to CNN that
	Florida.
	45 
	Texas.
	46 
	47 
	campaign.
	48 

	10 expenditures were contributions to Walker. 11 Third, OAR hired staff whose duties included conducting testing the waters activities for 12 Walker.. OAR also made expenditures for polling, media consultants, and political strategists 13 who list either Walker or Walker2016-not OAR-as The 14 Commission has previously advised that the employment of"political consultants for the purpose 15 ofassisting with advice on the potential mechanics ofconstructing a national campaign 
	a past or current client.
	49 

	4 s James Hohmann & Kenneth P. Vogel, Walker Targets Romney Donors, Jeb Turf, POLITICO (Feb. 4, 2015), available at: 
	http://www.politico.com/story/2015/02/walker-targets-romney-donors-jeb-turf-l l 4894.html. 

	Id. (listing names ofdonors). 
	46 

	47 Id. OAR disclosed the receipt ofa $ l 00,000 contribution from Griffin. See OAR, Mid-Year Report to the Internal Revenue Service at 9(2015). Griffin acknowledged that he intended his contribution to benefit Walker. See Transcript, Citadel Founder & CEO Ken Griffin Speaks with CNBC's Kate Kelly on "Squawk on the Street" Today (Nov. griffin-speaks-with-cnbcs-kate-kelly-on-squawk-on-the-street-today.html. 
	l 9, 2015), http://www.cnbc.com/2015/l l/19/cnbc-exclusive-cnbc-transcript-citadel-founder-ceo-ken­

	48 Erin McPike, Scofl Walker PAC: Jeb Bush Is Not the Only One Who Can Raise Money, CNN (Mar. 26, 2015), available at: / l 6/politics/scott-walker-pac-donors-bundlers/. 
	http://www.cnn.com/2015/03

	49 OAR made an expenditure to Madison Strategies, a public relations and political consulting firm, whose publicly available Facebook page indicates that Scott Walker is a client. See Madison Strategies, Firm profile on FACEBOOK, . OAR also made an expenditure to the Tarrance Group, whose official website lists Walker2016 as a client. See TARRANCE GROUP, /. 
	https://www.facebook.com/MadisonStrategies
	http://www.tarrance.com
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	1 organization" constitutes testing the waters activity,as is the "[e]mployment of a specialist in 
	50 

	2 opinion research to conduct polls for the purpose of determining the feasibility ofa national 
	3 campaign."OAR hired senior members of the Tarrance Group to conduct polling in early 
	51 

	4 2015.And OAR paid $6,750 in speechwriting services in March 2015. As such, it is likely 
	52 

	5 that Walker engaged in testing the waters activities by hlring consultants for polling. Under 
	6 Commission precedent, OAR's expenditures for these consultants and strategists constitute in
	-

	7 
	kind payments to the Walker campaign for testing the waters activity.
	53 

	8 The available information further indicates that OAR hired Rick Wiley as its Executive 
	9 Director, and that Wiley recruited potential staffers for a Walker presidential bid in January 
	10 2015, five months before Walker claims he began conducting testing In 
	the waters activities.
	54 

	11 response to a question about whether payments made for administrative expenses should be 
	12 classified as testing the waters expenditures, the Commission advised that expenditures for 
	Advisory Opinion 198 J-32 (Askew) at 2-4 ( concluding that hiring political consultants to assist with advice on the potential and mechanics ofconstructing a national campaign organization and employing a specialist in opinion research to conduct polls for the purpose of determining the feasibility ofa national campaign were within the scope ofthe testing the waters exemption as long as the prospective candidate conducted the activities while continuing to deliberate his decision to become a candidate); see
	50 

	51 Advisory Opinion 1981-32 (Askew) at 3-4; F&LA at 5-6, MUR 6196 (Kennedy) (concluding that having discussions with political consultants to determine the viability ofa potential candidacy and commissioning a poll to assess name recognition were within the testing the waters exemption). 
	52 OAR, Mid-Year Report to the [ntemal Revenue Service at 62, 64, 75, 82, 83, 108, 114 (2015) (listing 
	payments to Tarrance Group); Mark Preston, Eyeing 2016, Walker Adds Veteran Operatives to Political Team, CNN 
	(Feb. 2, 2015), available at: 
	http://www.cnn.com/2015/02/02/politics/scott-walker-2016-campaign-hires/ 

	[hereinafter "Preston, Eyeing 2016"]. 
	53 See MUR 2133 (Republican National Committee, et al.) (Commission found that the Republican National 
	Committee made an in-kind testing the waters disbursement for a poll for then Vice President George H. W. Bush, 
	who had not yet declared his candidacy for president). 
	Peter Hamby, Walker Builds 2016 Team with Likely Campaign Manager, CNN (Jan. 8, 2015), available at: /. See OAR, Mid­Year Report to the Internal Revenue Service at 53, 68, 96, 98, 102 (2015) (payments to Wiley). 
	54 
	http://www.cnn.com/2015/01/07/politics/walker-builds-2016-team-with-likely-campaign-manager
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	salaries, fees, and administrative expenses must be classified in the same manner as the 
	salaries, fees, and administrative expenses must be classified in the same manner as the 

	2 
	2 
	underlying activities to which they relate.55 
	Therefore, salaries for staff who work on testing the 

	3 
	3 
	waters activities constitute.testing the waters expenditures. The Complaints allege that OAR 

	4 
	4 
	hired the following Republican campaign managers and consultants and placed them in positions 

	5 
	5 
	with OAR in early 2015: Matt Mason, David Polyansky, Ed Goeas, Brian Tringali and BJ 

	6 
	6 
	Martino, Kirsten Kukowski, and Mark Stephenson.56 
	Scott Walker, Inc.'s disclosure reports 

	7 
	7 
	indicate that, after Walker declared his candidacy in July 2015, the Committee hired these 

	8 
	8 
	staffers for Walker's campaign. 57 
	OAR paid approximately $94,309 to these staffers for travel 

	9 
	9 
	reimbursements, in addition to their salaries. The OAR Response does not address, and available 

	10 
	10 
	information does not indicate, to what extent these staffers worked on Walker's testing the 

	J l 
	J l 
	waters activities while on the payroll of OAR. Given that the Committee transferred these staff 

	12 
	12 
	members to his campaign in the same positions. 
	-

	and often with the same titles-in which they 

	13 
	13 
	worked at OAR upon his official declaration ofcandidacy, and that OAR released a website, 

	TR
	55 
	See Advisory Opinion 1985-40 (Republican Majority Fund) at 10-11. 

	TR
	56 MUR 6917, Comp!. at 2-3; MUR 6929, Compl. 1 15; Mike Allen & Daniel Lippman, Politico Playbook (Jan. 28, 20I 5), available at: http://www.politico.com/playbook/O 115/playbook 16884.html (reporting that Rick Wiley, the Republican National Committee's ("RNC") Political Director, joined OAR as its Executive Director, and Matt Mason, the RNC's National Field Director, joined OAR as the National Political Director); Jennifer Jacobs, GOP Strategist with Iowa Ties Joins Team Scott Walker, DES MOINES REGISTER (J

	TR
	57 See Scott Walker, Inc., 2015 October Quarterly Report Sch. B-P (disbursements to Kirsten Kukowski, Mark Stephenson, and The Tarrance Group, whose staff includes Ed Goeas, Brian Tringali, and BJ Martino); Katie Glueck, The Power Players Behind Scott Walker's Campaign, POLITICO (July 14, 2015), available at: http://www.politico.com/story/2015/07 /scott-walker-20 I 6-campaign-staff-power-players-120086.htm I (reporting that Rick Wiley, Ed Goeas, Brian Tringali, BJ. Martino, Matt Mason, Kirsten Kukowski, Mar
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	1 
	1 
	Twitter account, and Facebook account featuring Walker in early 2015,58 it is likely that these 

	2 
	2 
	individuals worked on Walker's testing the waters activities while serving as OAR staffers, and 

	3 
	3 
	that in this way OAR provided in-kind contributions to Walker. Based on the totality of these 

	4 
	4 
	circumstances, there is reason to believe that OAR funded testing the waters activity for Walker. 

	5 6 
	5 6 
	B. 
	There is Reason to Believe that Scott Walker, Inc. Failed to Report Contributions and Expenditures 

	7 
	7 
	When an individual becomes a candidate under the Act, any funds received or payments 

	8 
	8 
	made for testing the waters activities become contributions or expenditures subject to the 

	9 
	9 
	reporting requirements ofthe Act and are to be reported as such on the first disclosure report 

	10 
	10 
	filed by the candidate's authorized committee.59 
	Though the available information indicates that 

	11 
	11 
	OAR made disbursements for testing the waters activities by Walker, Walker's authorized 

	12 
	12 
	campaign committee, Scott Walker, Inc., did not report any in-kind contributions from OAR in 

	13 
	13 
	its first disclosure report. 60 
	Therefore, we recommend that the Commission find reason to 

	14 
	14 
	believe that Scott Walker, Inc. violated 52 U.S.C. § 30104(b) by failing to report in-kind 

	15 
	15 
	contributions from OAR. 

	16 
	16 

	17 
	17 

	TR
	58 Bauer, Wisconsin Governor Finds Gaps in 2016 GOP Field Encouraging. See Philip Elliott & Kathleen Ronayne, Wisconsin's Walker: Sons Ditching College/or Fall Campaign, ASSOCIATED PRESS (Mar. 14, 2015), available at:http://news.yahoo.corn/wisconsins-walker-sons-ditching-college-fall-campaign-174319679-­election.html (Walker stated that he would return to New Hampshire many more times) (hereinafter "Elliott & Ronayne, Wisconsin's Walker: Sons Ditching College f or Fall Campaign"]; Opoien, Scott Walker Says 
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	1 2 3 4 
	1 2 3 4 
	C. There is Reason to Believe that Walker Failed to Timely File His Statement of Candidacy An individual becomes a candidate under the Act if: (a) such individual receives 

	5 
	5 
	contributions or makes expenditures in excess of$5,000, or (b) such individual gives his or her 

	6 
	6 
	consent to another person to receive contributions or make expenditures on behalf ofsuch 

	7 
	7 
	individual and ifsuch person has received such contributions or has made such expenditures in 

	8 
	8 
	excess of$5,000.6 1 Once the $5,000 threshold has been met, the candidate has fifteen days to 

	9 
	9 
	designate a principal campaign committee by filing a Statement ofCandidacy with the 

	10 
	10 
	Commission.62 
	The principal campaign committee must file a Statement of Organization within 

	11 
	11 
	ten days ofits designation,63 and must file disclosure reports with the Commission in accordance 

	12 
	12 
	with 52 U.S.C. § 30104(a) and (b).64 

	13 
	13 
	Walker publicly announced he was running for President on July I 3, 2015, and he had 

	14 
	14 
	already received over $5,000 in contributions by that time.65 
	Walker did not file his Statement of 

	15 
	15 
	Candidacy with the Commission until 23 days later on August 5, 2015.66 
	Thus, his Statement of 

	16 
	16 
	Candidacy was eight days late. 

	TR
	6 1 
	52 u.s.c. § 30101(2). 

	TR
	62 
	52 U.S.C. § 30102(e)(l); 11 C.F.R. § 101.l(a). 

	TR
	63 
	See 52 U.S.C. § 30103(a); 11 C.F.R. § 102. l(a). 

	TR
	64 See, e.g., Factual and Legal Analysis at 6, MUR 6735 (Joseph A. Sestak); Factual and Legal Analysis at 5, MUR 6449 (Jon Bruning); Factual and Legal Analysis at 2, MUR 5363 (Alfred C. Sharpton). 

	TR
	65 Scott Walker, F ACEBOOK, Statement (Sept. 21, 2015), https://www.facebook.com/scottkwalker/posts/. Walker ultimately withdrew from the election on September 21, 2015. Scott Walker, F ACEBOOK, Statement (Sept. 21, 2015), https://www.facebook.com/scottkwalker/posts/l OI 56030779870405. 66 Scott Walker, Statement ofCandidacy (Aug. 5, 2015). On July 2, 2015, the same day the Committee filed its Statement ofOrganization, Walker submitted to the FEC a letter in lieu ofa Statement ofCandidacy (Form 2) stating t
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	l 
	l 
	Further, Walker may have engaged in activities that made him a candidate prior to this 

	2 
	2 
	time. Commission regulations set out five non-exhaustive factors to be considered in 

	3 
	3 
	determining whether an individual has decided to become a candidate. An individual indicates 

	4 
	4 
	that he or she has gone beyond testing the waters and has decided to become a candidate by 

	5 
	5 
	(1) using general public political advertising to publicize his intention to campaign for federal 

	6 
	6 
	office; (2) raising funds in excess of what could reasonably be expected to be used for 

	7 
	7 
	exploratory activities or undertaking activity designed to amass campaign funds that would be 

	8 
	8 
	spent after he becomes a candidate; (3) making or authorizing written or oral statements that 

	9 
	9 
	refer to him as a candidate for a particular office; ( 4) conducting activities in close proximity to 

	10 
	10 
	the election or over a protracted period oftime; and (5) taking action to qualify for the ballot 

	11 
	11 
	under state law.67 

	12 
	12 
	According to the Committee's initial disclosure report, the 2015 October Quarterly 

	13 
	13 
	Report, the Committee had raised $639,450 before Walker submitted a letter to the Commission 

	14 
	14 
	in lieu ofa Statement of Candidacy (Form 2) on July 2, 2015. In previous matters, the 

	15 
	15 
	Commission has not found reason to believe that an individual went beyond the testing the 

	16 
	16 
	waters exemptions and became a candidate simply because he or she raised a significant amount 

	17 
	17 
	of funds.68 Thus, the amount of Respondents' fundraising does not itself suggest candidate status 

	18 
	18 
	for Walker earlier than July 2, 2015. 

	19 
	19 
	However, available information suggests that Walker may have moved beyond testing the 

	20 
	20 
	waters by his other actions, for example, by making or authorizing statements indicating he was 

	TR
	67 11 C.F.R. §§ 100.72(b), 100.131(b). 

	TR
	68 See MUR 6224 (Fiorina) (no reason to believe where a U.S. Senate candidate committee raised in excess of 

	TR
	$600,000 and spent over $300,000 during the testing the waters phase); MUR 5934 (Thompson) (no rMson to 

	TR
	believe where presidential candidate committee raised $9.52 million and spent only $2.9 million before formal 

	TR
	candidate announcement). 
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	1 
	1 
	a candidate. Walker reportedly called himself the "front-runner" after hearing that President 

	2 
	2 
	Obama had mentioned him with regard to right-to-work legislation,69 and at one point reportedly 

	3 
	3 
	stated: ''My view has changed. I'm flat out saying it. A candidate can say that. Sometimes they 

	4 
	4 
	don't."70 In March 2015, Walker reportedly said that his sons were planning to take time from 

	5 
	5 
	their college semester the following year to assist Walker in New Hampshire: "They twisted our 

	6 
	6 
	arms to figure out a way to maybe take part ofa semester off next year, next fall, to come to New 

	7 
	7 
	Hampshire, to come around the country and talk to young people like themselves."71 

	8 
	8 
	Though the statements suggest that Walker could have been a candidate as early as 

	9 
	9 
	March 2015, we do not believe that these statements, in isolation, are sufficient to show that he 

	10 
	10 
	had moved beyond the testing the waters phase. The factors set forth in § 100. 72(b) are not 

	11 
	11 
	exhaustive, but they suggest that an individual must engage in a level ofactivity that is greater 

	12 
	12 
	than what is present here. We therefore believe that the record is insufficient to determine 

	13 
	13 
	whether Walker became a candidate prior to his statement ofcandidacy, so we recommend that 

	14 
	14 
	the Commission take no action at this time with regard to whether Walker became a candidate 

	15 
	15 
	prior to July 2015. 

	16 
	16 
	D. The Commission Should Take No Action At This Time As to OAR's Solicitation 

	17 
	17 
	and Receipt of Non-Federal Funds 

	18 
	18 

	19 
	19 
	The Act prohibits federal candidates and officeholders, their agents, and entities directly 

	20 
	20 
	or indirectly established, financed, maintained or controlled by or acting on behalfofone or 

	TR
	69 Jon Fleischman, lnterview: Governor Scott Walker, Breitbart (Mar. 11, 2015) ("Fleischman Interview"), 

	TR
	available at: http://www.breitbart.com/big-government/2015/03/11/breitbart-california-interview-governor-scott­

	TR
	walker/ [hereinafter "Fleischman Interview"]. 

	TR
	70 Jose A. DelReal, Scott Walker Says He Opposes Comprehensive Immigration Reform. He Didn't Always, 

	TR
	WASHINGTON POST (Mar. 1, 2015), available at: http://www.washingtonpost.com/news/post-politics/wp/2015/03/ 

	TR
	01/scott-walker-says-he-opposes-comprehensi ve-immigration-reform-he-d idnt-always/. 

	TR
	71 See Elliott & Ronayne, Wisconsin's Walker: Sons Ditching College for Fall Campaign. 
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	1 
	1 
	more candidates or individuals holding federal office, from "solicit[ing], receiv[ing], direct[ing], 

	2 
	2 
	transfer[ing], or spend[ing] funds in connection with an election for Federal office ... unless the 

	3 
	3 
	funds are subject to the limitations, prohibitions, and reporting requirements of [the] Act."72 

	4 
	4 
	This provision, among others enacted as part of the Bipartisan Campaign Reform Act of 2002, 

	5 
	5 
	was designed to "plug the soft-money loophole."73 

	6 
	6 
	OAR's acceptance and receipt of non-federal funds while Walker was a candidate would 

	7 
	7 
	amount to a violation ofthe Act if Walker established, financed, maintained, or controIJed OAR as 

	8 
	8 
	contemplated by§ 30125(e)(l). While we recognize that some information suggests that Walker was 

	9 
	9 
	involved with the creation of OAR,74 we do not have sufficient information to indicate that Walker 

	lO 
	lO 
	was a federal candidate at the time of OAR's establishment. Accordingly, we do not believe that the 

	11 
	11 
	available information provides a sufficient basis, at this time, to go forward under a theory that he 

	12 
	12 
	established, financed, maintained, or controlled OAR while he was a federal candidate. Thus, we 

	13 
	13 
	recommend that the Commission take no action at this time as to OAR's so licitation and receipt of 

	14 
	14 
	non-federal funds. 

	15 
	15 
	IV. INVESTIGATION 

	16 
	16 
	This matter will require an investigation to ascertain the amount that OAR paid for 

	17 
	17 
	Walker's testing the waters activities. The investigation will also seek to determine whether 

	18 
	18 
	Walker became a candidate prior to his declaration by, for instance, verifying that the work done 

	19 
	19 
	by the consultants and staff members hired by OAR was not related to Walker's federal 

	20 
	20 
	campaign. Although we plan to utilize informal investigative methods, we recommend that the 

	21 
	21 
	Commission authorize the use of compulsory process, including orders to submit written answers 

	TR
	72 52 U.S.C. § 30125(e)(l)(A); see also 11 C.F.R. § 300.6 1. 

	TR
	73 McConnellv. FEC, 540 U.S. 93, 133 (2003). 

	TR
	74 See supra note 20. 


	MURs 69 17/6929 (Scott Walker, et al.) First General Counsel's Report Page 21 of22 
	1 and subpoenas to produce documents, which we would use in the event the parties do not 
	2 cooperate in providing this information. 3 V. RECOMMENDATIONS 
	4 
	4 
	4 
	1. Find reason to believe that Governor Scott Walker and Scott Walker, Inc. and Kate Lind 5 in her official capacity as treasurer violated 52 U.S.C. § 30116(f) and 11 C.F.R. 6 §§ 100.72(a) and 100.131(a); 

	7 
	7 
	2. Find reason to believe that Our American Revival violated 52 U.S.C. § 30116(a); 

	8 
	8 
	3. Find reason to believe that Scott Walker, Inc. and Kate Lind in her official capacity as 9 treasurer violated 52 U.S.C. § 30104(b); 

	10 
	10 
	4. Find reason to believe that Governor Scott Walker violated 52 U.S.C. § 30102(e)(l) and 11 1I. C.F.R. § 101.l(a); 

	12 
	12 
	5. Take no action at this time as to the allegation that Scott Walker, Inc. and Kate Lind in 13 her official capacity as treasurer violated 52 U.S.C. §§ 30103(a) and 30104;. 

	14 
	14 
	6. Take no action at this time as to the allegation that Our American Revival violated 52 15 U.S.C. § 30125(e); 

	16 
	16 
	7. Authorize the use ofcompulsory process, as necessary; 

	17 
	17 
	8. Approve the attached Factual and Legal Analyses; 
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	9. Approve the appropriate letters. 
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	Christopher L. Edwards Attorney 
	Christopher L. Edwards Attorney 
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	Figure
	Figure
	BEFORE THE FEDERAL ELECTION COMMISSION 
	In the Matter of 
	In the Matter of 
	In the Matter of 
	) 

	TR
	) 
	MURs 6917 and 6929 

	Governor Scott Walker; Scott Walker, 
	Governor Scott Walker; Scott Walker, 
	) 

	Inc. and Kate Lind in her official 
	Inc. and Kate Lind in her official 
	) 

	capacity as treasurer; Our American 
	capacity as treasurer; Our American 
	) 

	Revival and Andrew Hitt in his official 
	Revival and Andrew Hitt in his official 
	) 

	capacity as treasurer 
	capacity as treasurer 
	) 


	CERTIFICATION 
	I, Laura E. Sinram, recording secretary of the Federal Election Commission executive 
	session, do hereby certify that on April 23, 2019, the Commission took the following actions in 
	the above-captioned matter: 
	1. Failed by a vote of2-2 to: 
	a. 
	a. 
	a. 
	Find reason to believe that Our American Revival violated 52 U.S.C. § 30125(e). 

	b. 
	b. 
	Direct the Office ofGeneral Counsel to include this finding in the Factual and Legal Analysis last circulated by Chair Weintraub's Office on March 18, 2019 at 7:42 p.m. 


	Commissioners Walther and \Veintraub voted affirmatively for the motion. 
	Commissioners Hunter and Petersen dissented. 
	2. Deciaed by a""Vote of4-0 to: 
	a. Find reason to believe that Governor Scott Walker and Scott Walker, Inc. and Kate Lind in her official capacity as treasurer violated 52 U.S.C. § 30116(f) and 11 C.F.R. §§ 100.72(a) and 
	100.131(a). 
	Federal Election Commission Page2 Certification for MURs 6917 and 6929 April 23, 2019 
	b. 
	b. 
	b. 
	Find reason to believe that Our American Revival violated 52 U.S.C. § 30116(a). 

	c. 
	c. 
	Find reason to believe that Scott Walker, Inc. and Kate Lind in her official capacity as treasurer violated 52 U.S.C. § 30104(b). 

	d. 
	d. 
	d. 
	Find reason to believe that Governor Scott Walker violated 52 

	U.S.C. § 30102(e)(l) and 11 C.F.R § 101.l(a). 

	e. 
	e. 
	Take no action at this time as to the allegation that Scott Walker, Inc. and Kate Lind in her official capacity as treasurer violated 52 U.S.C. §§ 30103(a) and 30104. 

	f. 
	f. 
	Take no action at this time as to the allegation that Our American Revival violated 52 U.S.C. § 30125(e). 

	g. 
	g. 
	Authorize the use ofcompulsory process, as necessary. 

	h. 
	h. 
	Approve the Factual and Legal Analysis, as recommended in the First General Counsel's Report dated March 6, 2017, as last circulated by Chair Weintraub's Office on April 23, 2019 at 2:33 p.m. 


	1. Approve the appropriate letters. 
	Commissioners Hunter, Petersen, Walther, and Weintraub voted affirmatively for the 
	decision. 
	Attest: 
	Figure
	Figure
	Deputy Secretary ofthe Commission 
	Figure


	FEDERAL ELECTION COMMISSION 
	FEDERAL ELECTION COMMISSION 
	Washington, DC 20463 
	Andrew Hitt, Treasurer Our American Revival 
	Figure
	P.O. Box 628154 
	P.O. Box 628154 
	P.O. Box 628154 

	Middleton, WI 53562 
	Middleton, WI 53562 

	TR
	RE: 
	MURs 6917 and 6929 

	TR
	Our American Revival and 

	TR
	Andrew Hitt in his official 

	TR
	capacity as treasurer 


	Dear Mr. Hitt: 
	On March 2, 2015, and March 30, 2015, the Federal Election Commission (the "Commission") notified Our American Revival and you in your official capacity as treasurer ofa complaint and supplement to the complaint, respectively, in MUR 6917 alleging violations ofthe Federal Election Campaign Act of 1971, as amended (the "Act"). The Commission also notified you on April 3, 2015, ofa complaint in MUR 6929 alleging violations ofthe Act. 
	On April 23, 2019, the Commission found that there is reason to believe that Our American Revival violated 52 U.S.C. § 30116(a). The Factual and Legal Analysis, which more fully explains the Commission's findings, is attached for your information. 
	You may submit any factual or legal materials that you believe are relevant to the Commission's consideration ofthese matters. Please submit such materials to the Office of the General Counsel within 15 days ofreceipt ofthis letter. Where appropriate, statepients should be submitted under oath. In the absence ofadditional information, the Commission may find probable cause to believe that a violation has occurred and proceed with conciliation. See 52 USC § 30109( a)( 4 ). 
	Please note that you have a legal obligation to preserve all documents, records and materials relating to these matters until such time as you are notified that the Commission has closed its file in these matters. See 18 U.S.C. § 1519. 
	Ifyou are interested in pursuing pre-probable cause conciliation, you should make such a request by letter to the Office ofthe General Counsel. See 11 C.F.R. § 111.18( d). Upon receipt ofthe request, the Office ofthe General Counsel will make recommendations to the Commission either proposing an agreement in settlement ofthe matters or recommending declining that pre-probable cause conciliation be pursued. The Office ofthe General Counsel may recommend that pre-probable cause conciliation not 
	MURs 6917 /6929 Page2 
	be entered into in order to complete its investigation ofthe matters. Further, the Commission will not entertain requests for pre-probable cause conciliation after briefs on probable cause have been delivered to the respondents. 
	Requests for extensions oftime are not routinely granted. Requests must be made ·in writing at least five days prior to the due date ofthe response and good cause must be demonstrated. In addition, the Office ofthe General Counsel ordinarily will not give extensions beyond 20 days. Pre-probable cause conciliation, extensions oftime, and other enforcement procedures and options are discussed more comprehensively in the Commission's "Guidebook for Complainants and Respondents on the FEC Enforcement Process," 
	http://www.fec.gov/em/respondent 

	Ifyou intend to be represented by counsel in these matters, please advise the Commission by completing the enclosed form stating the name, address, and telephone number ofsuch counsel, and authorizing such counsel to receive any notifications and other communications from the Commission. 
	Please be advised that, although the Commission cannot disclose information regarding an investigation to the public, it may share information on a confidential basis with other law enforcement agencies. These matters will remain confidential in accordance with 52 U.S.C. § 30109(a)(4)(B) and 30109(a)(l2)(A) unless you notify the Commission in writing that you wish the matters to be made public. 
	1 

	For your information, we have enclosed a brief description ofthe Commission's procedures for handling possible violations ofthe Act. Ifyou have any questions, please contact Jonathan Peterson, the attorney assigned to these matters, at (202) 694-1525 or . 
	jpeterson@fec.gov

	On behalfofthe Commission, 







	6Uun L. ~ 
	6Uun L. ~ 
	Ellen L. Weintraub Chair 
	Enclosures Factual and Legal Analysis 
	The Commission has the statutory authority to refer knowing and willful violations ofthe Act to the Department ofJustice for potential criminal prosecution, 52 
	U.S.C. § 30109(a)(5)(C), and to report information regarding violations oflaw not within its jurisdiction to appropriate law enforcement authorities. Id. § 30107(a)(9). 
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	1 
	FACTUAL AND LEGAL ANALYSIS 

	2 
	2 

	3 
	3 
	RESPONDENTS: 
	Governor Scott Walker 
	MURs 6917 & 6929 

	4 
	4 
	Scott Walker, Inc. and Kate Lind in her 

	5 
	5 
	official capacity as treasurer 

	6 
	6 
	Our American Revival and Andrew Hitt 

	7 
	7 
	in his official capacity as treasurer 

	8 
	8 

	9 
	9 
	I. 
	INTRODUCTION 

	10 
	10 

	11 
	11 
	Wisconsin Governor Scott Walker publicly announced that he was running for President 

	12 
	12 
	ofthe United States on July 13, 2015, two weeks after announcing he was testing the waters for a 

	13 
	13 
	possible candidacy. The Complaints make three primary allegations about the months leading up 

	14 
	14 
	to Walker's declaration ofcandidacy. First, that Walker began testing the waters for a potential 

	15 
	15 
	candidacy as early as November 2014. Second, that Our American Revival ("OAR"), a 527 

	16 
	16 
	organization that Walker helped create in January 2015, made, and Walker accepted, excessive, 

	17 
	17 
	unreported contributions by paying for testing the waters activity for Walker in the five months 

	18 
	18 
	leading up to Walker's announcement.1 Third, that Walker became a candidate prior to his July 

	19 
	19 
	2015 declaration ofcandidacy and thereby failed to file timely statements and disclosure reports, 

	20 
	20 
	and used impermissible non-federal funds from OAR for campaign activity.2 

	21 
	21 
	The record indicates that Walker may have conducted testing the waters activities prior to 

	22 
	22 
	June 17, 2015, that those activities were funded by OAR, and that the Committee failed to report 

	23 
	23 
	expenses related to those activities, either as disbursements or as in-kind contributions. The 

	24 
	24 
	Commission therefore finds reason to believe that OAR violated 52 U.S.C. §§ 30116(a) and 

	25 
	25 
	30118 by making, and Walker and the Committee violated 52 U.S.C. §§ 30116(f) and 30125(e) 


	MUR 6917, Comp!. at l, 2 (Feb. 23, 2015); MUR 6929, Compl. ,i,i 1, 4, 5 (Mar. 31, 2015). 
	2 
	2 
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	1 
	1 
	by accepting, excessive in-kind contributions. The Commission also finds reason to believe that 

	2 
	2 
	the Committee violated 52 U.S.C. § 30104(b) by failing to report testing the waters expenses and 

	3 
	3 
	in-kind contributions from OAR. Additionally, the Commission finds reason to believe that 

	4 
	4 
	Walker violated 52 U.S.C. § 30102(e)(l) by failing to timely file a Statement of Candidacy. 

	5 
	5 
	II. 
	FACTUAL AND LEGAL ANALYSIS 

	6 
	6 
	A. 
	Factual Analysis 

	7 
	7 
	According to Walker's response, he first received and disbursed funds for testing-the
	-


	8 
	8 
	waters activity on June 17, 20 I5.3 
	Two weeks later, on July 2, 2015, the Committee filed a 

	9 
	9 
	Statement of Organization with the Commission,4 and Walker revealed his federal campaign 

	10. 
	10. 
	logo on his Twitter account.5 
	Walker then publicly announced that he was running for President 

	11 
	11 
	on July 13, 2015, 6 and filed his formal Statement of Candidacy with the Commission on August 

	12 
	12 
	5, 2015.7 

	13 
	13 
	Though Walker asserts that he did not engage in any testing the waters activities until two 

	14 
	14 
	weeks prior to his announcement, the Complaints allege that Walker engaged in a variety of 

	TR
	3 Response ofScott Walker Inc. at 2-3. The Committee, however, disclosed that it made its first disbursements on June 4, 2015. Scott Walker, Inc., Amended 2015 October Quarterly Report at 1945 (Mar. 23, 2016). The report does not indicate whether the Committee's earliest reported disbursements were advance payments for services rendered at a later date or whether they are related to testing the waters activities. 4 The Committee amended the Statement ofOrganization on July 3 l, 2015, to include the name of 

	TR
	Twitter, Governor Scott Walker, @ScottWalker (July 2, 2015). 6 Scott Walker, F ACEBOOK, Statement (Sept. 21, 2015), https://www.facebook.com/scottkwalker/posts/. Walker ultimately withdrew from the election on September 21, 2015. Scott Walker, FACEBOOK, Statement (Sept. 21, 2015), https://www.facebook.com/scottkwalker/posts/10156030779870405. 

	TR
	7 Scott Walker, Statement of Candidacy (Aug. 5, 2015). On July 2, 2015, the same day the Committee fi.led its Statement ofOrganization, Walker submitted to the FEC a letter stating that be "had received contributions of more than $5,000 within the last 15 days." Letter to FEC from Governor Scott Walker (July 2, 2015). 
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	1 
	1 
	activities related to an eventual 2016 presidential campaign as early as November 2014, and that 

	2 
	2 
	once OAR was formed, it impermissibly funded those testing the waters activities. 

	3 
	3 
	1. 
	Testing the Waters Activity 

	4 
	4 
	According to articles cited in the Complaints, Walker made a number ofstatements 

	5 
	5 
	starting prior to June 2015 which indicate that he was testing the waters for a presidential bid.8 

	6 
	6 
	The Complaint first points to a statement that Walker made in an interview in November 2014; 

	7 
	7 
	Walker stated that it was "pretty obvious" that he should consider running for President and that 

	8 
	8 
	"I spend a lot of time not just talking with people but praying about, thinking about with my 

	9 
	9 
	family as well whether or not eventually that might be a call to run for the presidency."9 

	10 
	10 
	The Complaint also cites an interview with Sean Hannity of FOX News in which Walker 

	11 
	11 
	said that he was "very interested" in a presidential bid and in response to the question "what's it 

	12 
	12 
	going to take for you to make that decision," Walker stated that, during "this early stage" of the 

	13 
	13 
	process, "[w]e created OurAmericanRevival.com to get out and start talking about" issues and 

	14 
	14 
	ideas.'0 
	He further stated that "so the first step is to get out in [Iowa, South Carolina, Michigan, 

	15 
	15 
	and Ohio], talk about that," and later in the same interview, he repeated that he would "be in 

	TR
	8 See, e.g., MUR 6929, Compl. at 3 (citing Jessie Opoien, Scott Walker Says Fundraising Committee Is About 'Ideas,' Not Promoting a Candidate, THE CAPITAL TIMES (Jan. 28, 2015), available at: http://host.madison .com/news/Jocal/writers/jessie-opoien/scott walker-says-fundraising-committee-is-about-ideas­not-promoting/article_ef9829dd-572f-5dab-b8fb-4ede66b8f52c.html); Ml.JR 6917, Compl. at 5, 7 (citing Transcript, Interview by Sean Hannity, FOX News, with Governor Scott Walker, at FOX News Network (Jan. 27,

	TR
	10 See MUR 6917, Compl. at 7 (citing Transcript, Interview by Sean Hannity, FOX News, with Governor Scott Walker, at FOX News Network (Jan. 27, 2015) [hereinafter "Transcript, Hannity Interview")). 
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	1 
	1 
	New Hampshire and South Carolina and back in Iowa, and we're going to be talking about these 

	2 
	2 
	issues for the next several months, you know, because we're excited about where we can take 

	3 
	3 
	this country." 11 In this interview, Walker also described the agenda that he would promote ifhe 

	4 
	4 
	were running for President. 12 

	5 
	5 
	In another interview cited in the Complaint, Walker stated: 

	6 
	6 
	Putting that power in the hands of the states, and more importantly, more directly in 

	7 
	7 
	the hands of the people I think that's something that will help transform America. 
	-


	8 
	8 
	It's an idea that I certainly share, and it's an idea that I think a vast majority of 

	9 
	9 
	Americans do. And certainly, if I got to a point right now we 're exploring but if 
	-
	-


	1 0 
	1 0 
	I got to a point of going forward with a campaign, that would be a fundamental plank 

	11 
	11 
	ofit.13 

	12 
	12 

	13 
	13 
	The Complaint also cites Walker's attendance and statements at certain political events. 

	14 
	14 
	For example, in February 2015, at the Conservative Political Action Conference ('CPAC") in 

	15 
	15 
	National Harbor, Maryland, Walker was asked "Should you become Commander-in-Chief, how 

	16 
	16 
	would you deal with threats such as ISIS?" Walker responded, "I want a Commander-in-Chief 

	17 
	17 
	who will do everything in their power to ensure that the threat from radical Islamic terrorists do 

	18 
	18 
	not wash up on America soil. Ifl can take on 100,000 protesters, I can do the same across the 

	19 
	19 
	world." In response to a separate question, he stated, "To me the guiding principle should be 

	20 
	20 
	freedom, and that's what we are going to do on any decisions going forward should we 

	TR
	II Id. 

	TR
	,2 Id. 

	TR
	13 See, e.g., MUR6929, Comp!. at 3 (citing Jessie Opoien, Scott Walker Says Fundraising Committee Is 

	TR
	About 'Ideas,' Not Promoting a Candidate, THE CAPITAL TIMES (Jan. 28, 2015), available at: 

	TR
	http://host.ma<lison .com/news/local/writers/jessie-opoien/scott walker-says-fundraising-coromittee-is-about-ideas­

	TR
	not-promoting/article _ ef9829dd-572f-5dab-b8fb-4ede66b8f52c.html) ( emphasis added) [hereinafter "Opoien, Scott 

	TR
	Walker Says Fundraising Committee Is About 'Ideas"']. 
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	1 choose ... my lawyers love it when I say, we are exploring a campaign, should we choose to 
	2 run for the highest office in the land." In May 2015, Walker attended the Republican Party of 
	14 

	3 Iowa's Lincoln Dinner. The Complaint quotes the program for the event, which listed Walker as 
	4 a featured speaker: "There's always the chance for a candidate to have a defining moment at an 
	5 event like this in Iowa. This dinner is an opportunity for our distinguished guests to set 
	6 themselves apart and announce to Iowa and the country why they should be the next President of 
	7 the United States .... [T]he Republican Party will be holding a vibrant debate on the future of 
	8 this country .... The Lincoln Dinner is an important stepping stone for candidates on their way 
	9 to the caucuses in February 2016."
	15 

	2. Our American Revival ("OAR") 11 Walker stated that he had been involved with the creation of OAR, which was formed on 12 January 16, 2015, as a The Complaint in MUR 69.29 alleges that Walker 13 created and used OAR as his presidential exploratory committee, and that Walker and OAR have 14 remained closely identified since its inception. The Complaint in MUR 6917 alleges that OAR 
	527 organization.
	16 
	17 

	See MUR 6929, Comp!. at 4 (citing Governor Scott Walker, Remarks at the Conservative Political Action Conference (Feb. 26, 2015), available at: ­cpac.). 
	14 
	http://www.c-span.org/video/?324557-12/govemor-scott-walker-remarks

	See MUR 6929, Comp!. at 4 (citing Press Release, Republican Party ofIowa, Iowa GOP to Host Star-Studded Lincoln Dinner on May 16 studded-lincoln-dinner-on-may-16/). 
	15 
	(Mar. 26, 2015), http://www.iowagop.org/2015/03/26/iowa-gop-to-host-star­

	16 Walker announced that "we created" OAR. Transcript, Haruuty Interview. OAR's Form 8871 (Notice of 
	Section 527 Status) filed with the IRS identifies a treasurer and a custodian of records but does not include Walker. 
	See Our American Revival, Form 8871 (Political Organization: Notice ofSection 527 Status) (Jan. 16, 2015) 
	[hereinafter "OAR Form 8871 "). 
	MUR 6929, Comp!. 15. As noted above, however, in response to the question, "(W]hat's it going to take for you to make that decision," Walker stated that, during "this early stage" of the process, "We created Transcript, Hannity Interview. The joint Walker and OAR Response do not address Walker's role in forming OAR. 
	17 
	OurAmericanRevival.com to get out and start talking about the issues." 
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	1 
	1 
	"is functioning as a temporary home for Gov. Walker's presidential team until he formally 

	2 
	2 
	announces his candidacy" and cites as evidence OAR' s hiring of former Republican National 

	3 
	3 
	Committee director Rick Wiley and former field director Matt Mason, among others. 18 

	4 
	4 
	The purpose of OAR as stated on its Form 8871 (Notice of Section 527 Status) filed with 

	5 
	5 
	the IRS is to "communicate a vision and work to enact policies that will lead to a freer and more 

	6 
	6 
	prosperous America for all by restoring power to the states and -more importantly -the people" 

	7 
	7 
	and to "lead a revival ofthe shared values that make our country great by limiting the size and 

	8 
	8 
	scope of government so it is leaner, more efficient, more effective and more accountable to the 

	9 
	9 
	American people."19 Over the course ofthe five months that followed OAR's creation, Walker 

	10 
	10 
	engaged in OAR-funded travel to attend speaking engagements throughout the country. 

	11 
	11 
	News articles cited by the Complaints report that Walker, when discussing the type of 

	12 
	12 
	president that voters want, told reporters he had formed OAR to determine whether his ideas 

	13 
	13 
	resonated with voters, and that, "[i]fwe see that's a message that resonates, that would probably 

	14 
	14 
	encourage us to go forward."20 
	Respondents dispute that OAR raised money in connection with 

	15 
	15 
	a specific 2016 presidential campaign or that OAR has ever made any disbursements to influence 

	16 
	16 
	a federal election.21 
	Respondents state that OAR provided "logistical support" for Walker's 


	See MUR 6917, CompI. at 2-3. 
	18 

	19 
	OAR Form 8871. 
	20 
	See MUR 6917, Compl. at4 (citing Bauer, Wisconsin Governor Finds Gaps in 2016 GOP Field Encouraging); see also supra note l8. In its Response to the Complaint, OAR asserts that it was created to "move the issues debate forward by disseminating the accomplishments and solutions coming out of state governments." Walker and OAR Resp. at 2. To this end, Respondents state, OAR has attempted to establish itself in various states, using Walker's reforms as a "major example of successful state-based solutions." Id.
	Walker and OAR Resp. at 2-4. 
	21 
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	I 
	I 
	domestic and international travel to address groups and "help organize the grassroots for 

	2 
	2 
	conservative causes, especially in those states where the issues debate is most focused."22 

	3 
	3 
	OAR accepted $5,284,191 in contributions during the first half of 2015.23 
	Ofthis total, 

	4 
	4 
	OAR accepted $921,107 from sources that would be prohibited under the Act, and $1,440,116 

	5 
	5 
	from individuals whose contributions exceed the Act's $2,700 individual limit for the 2016 

	6 
	6 
	presidential primary election.24 
	During this period, OAR spent $4,952,760; $1,048,156 was 

	7 
	7 
	spent from July 1, 2015, through September 21, 2015, when Walker officially terminated his 

	8 
	8 
	candidacy, and $546,250 was spent from September 21, 2015 through the end of2015.25 

	9 
	9 
	B. 
	Legal Analysis 

	10 
	10 
	1. 
	There is Reason to Believe that OAR Made, and Walker Accepted, 

	11 
	11 
	Excessive In-Kind Contributions for Testing the Waters Activities 

	12 
	12 
	Prior to June 201S 

	13 
	13 
	An individual becomes a candidate under the Act ifhe or she receives contributions or 

	14 
	14 
	makes expenditures in excess of $5,000, or consents to another doing so on his or her behalf.26 

	15 
	15 
	The Commission's regulations create exemptions to the definitions ofcontribution and 

	16 
	16 
	expenditure-and therefore to the $5,000 candidacy threshold-to allow individuals to conduct 


	Id. at 2. 
	22 

	23 
	OAR, Mid-Year Report to the Internal Revenue Service (2015). 
	24 
	See 52 U.S.C. § 30116(a)(I)(A). 
	25 
	OAR, Year-End Report to the Internal Revenue Service (2015). OAR also reported hiring senior members ofthe Tarrance Group to conduct polling in early 20l5. And OAR paid $6,750 in speechwriting services in March 2015. See OAR, Mid-Year Report to the Internal Revenue Service at 62, 64, 75, 82, 108, 114 (2015). 
	26 
	52 U.S.C. § 30101(2); I 1 C.F.R. § 100.3(a). 
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	1 certain activities to evaluate a potential candidacy, i.e., to "test the waters."These exemptions 2 exclude from the definition of"contribution" and "expenditure" those funds received and 3 payments made solely to determine whether an individual should become a Testing 4 the waters activities include, but are not limited to, payments for polling, telephone calls, and 5 travel, When an 6 individual becomes a candidate, any such funds received or payments made in connection with 7 testing the waters activit
	27 
	candidate.
	28 
	and only funds permissible under the Act may be used for such activities.
	29 
	30 

	10 authorized political committee with respect to any election for federal office which, in the 11 The Act also prohibits any candidate or 12 Federal candidates 13 may not solicit, receive, direct, transfer or spend funds in connection with either federal or non14 federal elections, unless the funds comply with the Act's federal contribution limits, source 
	aggregate, exceed $2,700 for the 2016 election cycle.
	31 
	political committee from knowingly accepting any excessive contribution.
	32 
	-

	See 11 C.F.R. §§ 100.72(a), 100.13 l(a); see also Explanation and Justification for Final Rules of Payments Received for Testing the Waters Activities, 50 Fed. Reg. 9592 (Mar. 13, 1985); Explanation and Justification to the Disclosure Regulations, House Doc. No. 95-44, Communication from the Chairman, FEC, Transmitting the Commission's proposed Regulations Governing Federal Elections, at 40 (Jan. 12, 1977). 
	27 

	11 C.F.R. §§ J00.72(a), I00.l3I(a). 
	28 

	29 
	See Advisory Opinion 1981-32 (Askew). 
	30 
	11 C.F.R. § 101.3. A contribution includes any "gift, subscription, loan, advance, or deposit of money or anything of value made by any person for the purpose of influencing" any federal election. 52 U.S.C. § 30101(8)(A). "[A]nything of value" includes all in-kind contributions. 11 C.F.R. § I00.52(d)(l). 
	52 U.S.C. § 30116(a)(I)(A). 
	31 

	52 u.s.c.§30116(t). 
	32 

	1 
	1 
	1 
	Factual and Legal Analysis for MURs 6917 and 6929 Scott Walker, et al. Page 9 of 12 restrictions, and reporting requirements.33 In a recent Advisory Opinion, the Commission 

	2 
	2 
	concluded that a 527 organization's "use of funds raised outside of the Act's limitations and 

	3 4 
	3 4 
	prohibitions to pay for individuals' testing the waters activities would violate Commission regulations ifthose individuals decide to become candidates."34 

	5 
	5 
	Here, the record indicates that OAR may have funded activities that were carried out in 

	6 
	6 
	order for Walker to test the waters of a potential presidential candidacy well before Walker 

	7 
	7 
	entered his self-described two-week testing-the-waters period. Significantly, Walker's public 

	8 
	8 
	comments about OAR's formation appear to clearly link his activities on its behalf to his 

	9 
	9 
	assessment ofa potential candidacy. In a January 27, 2015, interview that focused on whether 

	10 
	10 
	Walker would run for President, the interview transcripts reflect that Walker was asked 

	11 
	11 
	"[W]hat's it going to take for you to make that decision," and Walker stated that, during "this 

	12 
	12 
	early stage" of the process, "We created OurAmericanRevival.com to get out and start talking 

	13 
	13 
	about'' issues and ideas.35 
	He further stated: "so the frrst step is to get out in [Iowa, South 

	14 
	14 
	Carolina, Michigan, and Ohio], talk about that."36 
	Later in the same interview, he repeated that 

	15 
	15 
	he would "be in New Hampshire and South Carolina and back in Iowa, and we're going to be 

	16 
	16 
	talking about these issues for the next several months, you know, because we're excited about 

	17 
	17 
	where we can take this country."37 
	In what appear to be separate remarks made the next day, on 

	TR
	33 See 52 U.S.C. § 30125(e). 34 Advisory Opinion 2015-09 (Senate Majority PAC and House Majority PAC) at 5 (concluding that 527 organizations' payment for testing the waters activities with soft money would violate 11 C.F.R. §§ 100.72(a) and 100.131(a)). 35 See supra note 17. 36 Id. 37 Id 


	1 
	1 
	1 
	Factual and Legal Analysis for MURs 6917 and 6929 Scott Walker, et al. Page 10 of 12 January 28, 2015, in Racine, WI, Walker reportedly told reporters, when discussing the type of 

	2 
	2 
	president that voters want, that he had formed OAR to determine whether his ideas resonated 

	3 
	3 
	with voters, and that, "[i]fwe see that's a message that resonates, that would probably encourage 

	4 
	4 
	us to go forward."38 

	5 
	5 
	Further, it appears that OAR paid for Walker's travel for events at which Walker gave 

	6 
	6 
	speeches indicating that he was considering a presidential candidacy. OAR's filings with the 

	7 
	7 
	IRS indicate that OAR paid for travel and lodging on dates and in states that are consistent with 

	8 
	8 
	Walker's attendance at events at which he made statements regarding a potential candidacy. For 

	9 
	9 
	instance, OAR appears to have paid at least $19,349 in travel, lodging, speechwriting, and 

	1O 
	1O 
	meeting costs associated with the CJ>AC Conference in Baltimore, Maryland, on February 26, 

	11 12 
	11 12 
	2015, when Walker stated during a speech, "My lawyers love . .. when I say, we are exploring a campaign, should we choose to run for the highest office in the land." 39 Thus, Walker's 

	13 
	13 
	statements -which appear to link his activities on OAR's behalf to his assessment of a potential 

	14 
	14 
	candidacy-coupled with his OAR funded activities, indicates that, prior to June 17, 2015, 

	15 
	15 
	OAR may have supported Walker's testing the waters activities. 

	16 
	16 
	Moreover, Walker engaged in testing the waters activity by soliciting funds for a 

	17 
	17 
	potential candidacy in conjunction with OAR. For example, OAR reportedly provided a list of 

	TR
	38 See MlJR 6917, Comp!. at 4 (citing Bauer, Wisconsin Governor Finds Gaps in 2016 GOP Field Encouraging). In its Response to the Complaint, OAR asserts that it was created to "move the issues debate forward by disseminating the accomplishments and solutions coming out ofstate governments." Walker and OAR Resp. at 2. To this end, Respondents state, OAR has attempted to establish itself in various states, using Walker's reforms as a "major example of successful state-based solutions." Id. 39 Governor Scott W
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	1 
	1 
	donors to CNN that had committed to raising funds for Walker or his campaign. 40 This 

	2 
	2 
	information suggests that OAR sponsored events at which Walker may have raised funds for 

	3 
	3 
	testing the waters activities for a potential candidacy, and that OAR's related expenditures were 

	4 
	4 
	contributions to Walker.41 

	5 
	5 
	The Commission therefore finds that Governor Scott Walker and Scott Walker, Inc., 

	6 
	6 
	violated 52 U.S.C. § 30116(£) and 11 C.F.R. §§ 100.72(a) and 100.13 l(a), and that Our 

	7 
	7 
	American Revival violated 52 U.S.C. § 30116(a). 

	8 
	8 
	2. There is Reason to Believe that Scott Walker, Inc. Failed to Report 

	9 
	9 
	Contributions and Expenditures 

	10 
	10 
	When an individual becomes a candidate under the Act, any funds received or payments 

	11 
	11 
	made for testing the waters activities become contributions or expenditures subject to the 

	12 
	12 
	reporting requirements of the Act and are to be reported as such on the first disclosure report 

	13 
	13 
	filed by the candidate's authorized committee.42 Though the record indicates that OAR may 

	14 
	14 
	have made disbursements for testing the waters activities by Walker, Walker's authorized 

	15 
	15 
	campaign committee, Scott Walker, Inc., did not report any in-kind contributions from OAR in 

	16 
	16 
	its first disclosure report.43 The Commission therefore finds reason to believe that Scott Walker, 

	17 
	17 
	Inc., violated 52 U.S.C. § 30104(b) by failing to report in-kind contributions from OAR. 

	TR
	40 Erin McPike, Scott Walker PAC: Jeb Bush Is Not the Only One Who Can Raise Money, CNN (Mar. 16, 

	TR
	2015), available at: http://www.cnn.com/2015/03/16/politics/scott-walker-pac-donors-bundlers/. 

	TR
	41 Cf MUR 6932 (Clinton). 

	TR
	42 11 C.F.R. § 101.3. 

	TR
	43 Scott Walker, Inc. reported that it paid $15,436.09 to OAR for the purchase ofoffice equipment and 

	TR
	photography services. See Scott Walker, Inc., 2015 October Quarterly Report, at 2425-26. 
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	3. There is Reason to Believe that Walker Failed to Timely File His Statement of Candidacy An individual becomes a candidate under the Act if: (a) such individual receives 

	5 
	5 
	contributions or makes expenditures in excess of$5,000, or (b) such individual gives his or her 

	6 
	6 
	consent to another person to receive contributions or make expenditures on behalf ofsuch 

	7 
	7 
	individual and if such person has received such contributions or has made such expenditures in 

	8 
	8 
	excess of$5,000.44 
	Once the $5,000 threshold has been met, the candidate has fifteen days to 

	9 
	9 
	designate a principal campaign committee by filing a Statement of Candidacy with the 

	10 
	10 
	Cornrnission.45 
	The principal campaign committee must file a Statement ofOrganization within 

	11 
	11 
	ten days of its designation,46 and must file disclosure reports with the Commission in accordance 

	12 
	12 
	with 52 U.S. C. § 30104( a) and (b ). 47 
	Walker publicly announced he was running for President 

	13 
	13 
	on July 13, 2015, and he had already received over $5,000 in contributions by that time.48 

	14 
	14 
	Walker did not file his Statement of Candidacy with the Commission until 23 days later on 

	15 
	15 
	August 5, 2015 .49 
	Thus, his Statement ofCandidacy was at least eight days late. The 

	16 
	16 
	Commission therefore finds that Governor Scott Walker violated 52 U.S.C. § 30102(e)(l) and 

	17 
	17 
	11. C.F.R. § 101.l(a). 

	TR
	44 52 U.S.C. § 30101(2). 45 52 U.S.C. § 30102(e)(l); 11 C.F.R. § 101.l(a). 46 See 52 U.S.C. § 30103(a); 11 C.F.R. § 102.l(a). 47 See, e.g., Factual and Legal Analysis at 6, MUR 6735 (Joseph A. Sestak); Factual and Legal Analysis at 5, MUR 6449 (Jon Bruning); Factual and Legal Analysis at 2, MUR 5363 (Alfred C. Sharpton). 48 Response ofScott Walker Inc. at 2. 49 Scott Walker, Statement ofCandidacy (Aug. 5, 2015). On July 2, 2015, the same day the Committee filed its Statement ofOrganization, Walker submitted
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	RE: 
	MURs 6917 and 6929 

	TR
	Governor Scott Walker 

	TR
	Scott Walker, Inc. and 

	TR
	Kate Lind in her official capacity 

	TR
	as treasurer 


	Dear Mr. Waclawski: 
	On March 2, 2015, and March 30, 2015, the Federal Election Commission (the "Commission") notified your clients, Governor Scott Walker and Scott Walker, Inc. and Kate Lind in her official capacity as treasurer, ofa complaint and supplement to the complaint, respectively, in MUR 6917 alleging violations ofthe Federal Election Campaign Act of 1971, as amended (the "Act"). The Commission also notified your clients on April 3, 2015, ofa complaint in MUR 6929 alleging violations ofthe Act. 
	On April 23, 2019, the Commission found that there is reason to believe that: Governor Scott \Valker violated 52 U.S.C. §§ 30116(f) and 30102(e)(l) and 11 C.F.R. §§ 100.72(a), 100.13l(a), and 101.l(a); and Scott Walker, Inc. and Kate Lind in her official capacity as treasurer violated 52 U.S.C. §§ 30116(f) and 30104(b) and 11 C.F.R. §§ 100.72(a) and 100.Bl(a). 
	You may submit any factual or legal materials that you believe are relevant to the Commission's consideration ofthese matters. Please submit such materials to the Office ofthe General Counsel within 15 days ofreceipt ofthis letter. Where appropriate, statements should be submitted under oath. In the absence ofadditional information, the Commission may find probable cause to believe that a violation has occurred and proceed with conciliation. See 52 USC§ 30109(a)(4). 
	Please note that you and your clients have a legal obligation to preserve all documents, records and materials relating to these matters until such time as you are notified that the Commission has closed its file in these matters. See 18 U.S.C. § 1519. 
	Ifyour clients are interested in pursuing pre-probable cause conciliation, you should make such a request by letter to the Office ofthe General Counsel. See 11 C.F.R. § 1l 1.18(d). Upon receipt ofthe request, the Office ofthe General Counsel will make 
	MURs 6917 /6929 
	Page2 
	recommendations to the Commission either proposing an agreement in settlement of the matters or recommending declining that pre-probable cause conciliation be pursued. The Office ofthe General Counsel may recommend that pre-probable cause conciliation not be entered into in order to complete its investigation ofthe matters. Further, the Commission will not entertain requests for pre-probable cause conciliation after briefs on probable cause have been delivered to the respondents. 
	Requests for extensions oftime are not routinely granted. Requests must be made in writing at least five days prior to the due date ofthe response and good cause must be demonstrated. In addition, the Office of the General Counsel ordinarily will not give extensions beyond 20 days. Pre-probable cause conciliation, extensions oftime, and other enforcement procedures and options are discussed more comprehensively in the Commission's "Guidebook for Complainants and Respondents on the FEC Enforcement Process," 
	http://www.fee.gov/em/respondent 

	Please be advised that, although the Commission cannot disclose information regarding an investigation to the public, it may share information on a confidential basis with other law enforcement agencies. These matters will remain confidential in accordance with 52 U.S.C. § 30109(a)(4)(B) and 30109(a)(l2)(A) unless you notify the Commission in writing that your clients wish the matters to be made public. 
	1 

	For your information, we have enclosed a brief description ofthe Commission's procedures for handling possible violations ofthe Act. Ifyou have any questions, please contact Jonathan Peterson, the attorney assigned to these matters, at (202) 694-1525 or . 
	jpeterson@fec.gov

	On behalf of the Commission, 
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	The Commission has the statutory authority to refer knowing and willful violations ofthe Act to the Department of Justice for potential criminal prosecution, 52 
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	FACTUAL AND LEGAL ANALYSIS 

	2 
	2 

	3 
	3 
	RESPONDENTS: 
	Governor Scott Walker 
	MURs 6917 & 6929 

	4 
	4 
	Scott Walker, Inc. and Kate Lind in her 

	5 
	5 
	official capacity as treasurer 

	6 
	6 
	Our American Revival and Andrew Hitt 

	7 
	7 
	in his official capacity as treasurer 

	8 
	8 

	9 
	9 
	I. 
	INTRODUCTION 

	10 
	10 

	11 
	11 
	Wisconsin Governor Scott Walker publicly announced that he was running for President 

	12 
	12 
	ofthe United States on July 13, 2015, two weeks after announcing he was testing the waters for a 

	13 
	13 
	possible candidacy. The Complaints make three primary allegations about the months leading up 

	14 
	14 
	to Walker's declaration ofcandidacy. First, that Walker began testing the waters for a potential 

	15 
	15 
	candidacy as early as November 2014. Second, that Our American Revival ("OAR"), a 527 

	16 
	16 
	organization that Walker helped create in January 2015, made, and Walker accepted, excessive, 

	17 
	17 
	unreported contributions by paying for testing the waters activity for Walker in the five months 

	18 
	18 
	leading up to Walker's announcement.1 Third, that Walker became a candidate prior to his July 

	19 
	19 
	2015 declaration ofcandidacy and thereby failed to file timely statements and disclosure reports, 

	20 
	20 
	and used impermissible non-federal funds from OAR for campaign activity.2 

	21 
	21 
	The record indicates that Walker may have conducted testing the waters activities prior to 

	22 
	22 
	June 17, 2015, that those activities were funded by OAR, and that the Committee failed to report 

	23 
	23 
	expenses related to those activities, either as disbursements or as in-kind contributions. The 

	24 
	24 
	Commission therefore finds reason to believe that OAR violated 52 U.S.C. §§ 30116(a) and 

	25 
	25 
	30118 by making, and Walker and the Committee violated 52 U.S.C. §§ 30116(f) and 30125(e) 


	MUR 6917, Comp!. at 1, 2 (Feb. 23, 2015); MUR 6929, Compl.1J1J l, 4, 5 (Mar. 31, 2015). 
	2 
	2 

	MUR 6917, Supp. Comp!. at 1-2 (Mar. 26, 2015); MUR 6929, Compl. 12. 
	Factual and Legal Analysis for MURs 6917 and 6929 Scott Walker, et al. Page 2 of 12 
	1 by accepting, excessive in-kind contributions. The Commission also finds reason to believe that 2 the Committee violated 52 U.S.C. § 30104(b) by failing to report testing the waters expenses and 3 in-kind contributions from OAR. Additionally, the Commission finds reason to believe that 4 Walker violated 52 U.S.C. § 30102(e)(l) by failing to timely file a Statement ofCandidacy. 5 II. FACTUAL AND LEGAL ANALYSIS 6 A. Factual Analysis 
	7 According to Walker's response, he first received and disbursed funds for testing-the8 waters activity on June 17, 2015.Two weeks later, on July 2, 2015, the Committee filed a 9 Statement of Organization with the Commission,and Walker revealed his federal campaign 
	-
	3 
	4 

	10 logo on his Twitter account. Walker then publicly announced that he was running for President 11 on July 13, 2015,and filed his formal Statement of Candidacy with the Commission on August 12 5, 2015.13 Though Walker asserts that he did not engage in any testing the waters activities until two 14 weeks prior to his announcement, the Complaints allege that Walker engaged in a variety of 
	5 
	6 
	7 

	Response ofScott Walker Inc. at 2-3. The Committee, however, disclosed that it made its first disbursements on June 4, 2015. Scott Walker, Inc., Amended 2015 October Quarterly Report at 1945 (Mar. 23, 2016). The report does not indicate whether the Committee's earliest reported disbursements were advance payments for services rendered at a later date or whether they are related to testing the waters activities. 
	3 

	The Committee amended the Statement ofOrganization on July 31, 2015, to include the name of the candidate on Line 5 ofthe form. See Scott Walker, Inc., Amended Statement ofOrganization (July 31, 2015). 
	4 

	Twitter, Governor Scott Walker, @ScottWalker (July 2, 2015). 
	s 

	Scott Walker, FACEBOOK, Walker ultimately withdrew from the election on September 21, 2015. Scott Walker, FACEBOOK, Statement (Sept. O156030779870405. 
	6 
	Statement (Sept. 21, 2015), https://www.facebook.com/scottkwalker/posts/. 
	21, 2015), https://www.facebook.com/scottkwalker/posts/l 

	Scott Walker, Statement ofCandidacy (Aug. 5, 2015). On July 2, 2015, the same day the Committee filed its Statement ofOrganization, Walker submitted to the FEC a letter stating that he "had received contributions of more than $5,000 within the last 15 days." Letter to FEC from Governor Scott Walker (July 2, 2015). 
	7 
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	1 
	1 
	activities related to an eventual 2016 presidential campaign as early as November 2014, and that 

	2 
	2 
	once OAR was formed, it impermissibly funded those testing the waters activities. 

	3 
	3 
	1. 
	Testing the Waters Activity 

	4 
	4 
	According to articles cited in the Complaints, Walker made a number ofstatements 

	5 
	5 
	starting prior to June 2015 which indicate that he was testing the waters for a presidential bid. 8 

	6 
	6 
	The Complaint first points to a statement that Walker made in an interview in November 2014; 

	7 
	7 
	Walker stated that it was "pretty obvious" that he should consider running for President and that 

	8 
	8 
	"I spend a lot of time not just talking with people but praying about, thinking about with my 

	9 
	9 
	family as well whether or not eventually that might be a call to run for the presidency."9 

	10 
	10 
	The Complaint also cites an interview with Sean Hannity of FOX News in which Walker 

	11 
	11 
	said that he was "very interested" in a presidential bid and in response to the question "what's it 

	12 
	12 
	going to take for you to make that decision," Walker stated that, during "this early stage" ofthe 

	13 
	13 
	process, "[w]e created OurAmericanRevival.com to get out and start talking about" issues and 

	14 
	14 
	ideas.10 
	He further stated that "so the first step is to get out in [Iowa, South Carolina, Michigan, 

	15 
	15 
	and Ohio], talk about that," and later in the same interview, he repeated that he would "be in 

	TR
	8 See, e.g., MUR 6929, Comp!. at 3 (citing Jessie Opoien, Scott Walker Says Fundraising Committee ls About 'Ideas,' Not Promoting a Candidate, THE CAPITAL TIMES (Jan. 28, 2015), available at: http://host.madison .com/news/local/writers/jessie-opoien/scott walker-says-fundraising-committee-is-about-ideas­not-promoting/article _ ef9829dd-572f-5dab-b8tb-4ede66b8f52c.html); MUR 6917, Comp!. at 5, 7 ( citing Transcript, Interview by Sean Hannity, FOX News, with Governor Scott Walker, at FOX News Network (Jan. 27

	TR
	10 See MUR 6917, Comp!. at 7 (citing Transcript, Interview by Sean Hannity, FOX News, with Governor Scott Walker, at FOX News Network (Jan. 27, 2015) (hereinafter "Transcript, Hannity Interview"]). 
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	1 
	1 
	New Hampshire and South Carolina and back in Iowa, and we're going to be talking about these 

	2 
	2 
	issues for the next several months, you know, because we're excited about where we can take 

	3 
	3 
	this country."11 In this interview, Walker also described the agenda that he would promote ifhe 

	4 
	4 
	were running for President. 12 

	5 
	5 
	In another interview cited in the Complaint, Walker stated: 

	6 
	6 
	Putting that power in the hands of the states, and more importantly, more directly in 

	7 
	7 
	the hands of the people I think that's something that will help transform America. 
	-


	8 
	8 
	It's an idea that I certainly share, and it's an idea that I think a vast majority of 

	9 
	9 
	Americans do. And certainly, if I got to a point -right now we 're exploring but if 
	-


	IO 
	IO 
	I got to a point ofgoing forward with a campaign, that would be a fundamental plank 

	11 
	11 
	of it. 13 

	12 
	12 

	13 
	13 
	The Complaint also cites Walker's attendance and statements at certain political events. 

	14 
	14 
	For example, in February 2015, at the Conservative Political Action Conference ('CPAC") in 

	15 
	15 
	National Harbor, Maryland, Walker was asked "Should you become Commander-in-Chief, how 

	16 
	16 
	would you deal with threats such as ISIS?" Walker responded, "I want a Commander-in-Chief 

	17 
	17 
	who will do everything in their power to ensure that the threat from radical Islamic terrorists do 

	18 
	18 
	not wash up on America soil. If I can take on I 00,000 protesters, I can do the same across the 

	19 
	19 
	world." In response to a separate question, he stated, "To me the guiding principle should be 

	20 
	20 
	freedom, and that's what we are going to do on any decisions going forward should we 

	TR
	II Id. 

	TR
	,2 Id. 

	TR
	13 See, e.g., MUR 6929, Comp!. at 3 (citing Jessie Opoien, Scott Walker Says Fundraising Committee ls 

	TR
	About 'Ideas,' Not Promoting a Candidate, THE CAPITAL TIMES (Jan. 28, 2015), available at: 

	TR
	http://host.madison .com/news/local/writers/jessie-opoien/scott walker-says-fundraising-committee-is-about-ideas­

	TR
	not-promoting/article _ ef9829dd-572f-5dab-b8fb-4ede66b8f52c.html) (emphasis added) [hereinafter "Opoien, Scott 

	TR
	Walker Says Fundraising Committee ls About 'Ideas"']. 
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	Page 5 ofl2 
	1 choose ... my lawyers love it when I say, we are exploring a campaign, should we choose to 
	2 run for the highest office in the land."In May 2015, Walker attended the Republican Party of 3 Iowa's Lincoln Dinner. The Complaint quotes the program for the event, which listed Walker as 4 a featured speaker: "There's always the chance for a candidate to have a defining moment at an 5 event like this in Iowa. This dinner is an opportunity for our distinguished guests to set 6 themselves apart and announce to Iowa and the country why they should be the next President of 7 the United States .... [T]he Rep
	14 
	15 

	2. Our American Revival ("OAR") 
	11 Walker stated that he had been involved with the creation of OAR, which was formed on 12 January 16, 2015, as a The Complaint in MUR 6929 alleges that Walker 13 created and used OAR as his presidential exploratory committee, and that Walker and OAR have 14 remained closely identified since its inception. The Complaint in MUR 6917 alleges that OAR 
	527 organization.
	16 
	17 

	See MUR 6929, Comp!. at 4 (citing Governor Scott Walker, Remarks at the Conservative Political Action Conference (Feb. 26, 2015), available at: . c-span. org/video/?324 5 5 7-12/govemor-scott-walker-remarks­cpac.). 
	14 
	http://www

	See MUR 6929, Comp!. at 4 (citing Press Release, Republican Party oflowa, Iowa GOP to Host Star-
	15 

	StuddedLincoln Dinner on May 16 (Mar. ­
	26, 2015), http://www.iowagop.org/2015/03/26/iowa-gop-to-host-star

	studded-lincoln-dinner-on-may-16/). 
	Walker announced that "we created" OAR. Transcript, Hannity Interview. OAR's Fonn 8871 (Notice of 
	16 

	Section 527 Status) filed with the IRS identifies a treasurer and a custodian ofrecords but does not include Walker. 
	See Our American Revival, Fonn 8871 (Political Organization: Notice ofSection 527 Status) (Jan. 16, 2015) 
	[hereinafter "OAR Form 8871 "). 
	17 
	MUR 6929, Comp!. ,r 5. As noted above, however, in response to the question, "(W)hat's it going to take for you to make that decision," Walker stated that, during "this early stage" of the process, "We created to get out and start talking about the issues." Transcript, Hannity Interview. The joint Walker and OAR Response do not address Walker's role in fonning OAR. 
	OurAmericanRevival.com 
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	1 
	1 
	"is functioning as a temporary home for Gov. Walker's presidential team until he formally 

	2 
	2 
	announces his candidacy" and cites as evidence OAR's hiring of former Republican National 

	3 
	3 
	Committee director Rick Wiley and former field director Matt Mason, among others. 18 

	4 
	4 
	The purpose of OAR as stated on its Fonn 8871 (Notice of Section 527 Status) filed with 

	5 
	5 
	the IRS is to "communicate a vision and work to enact policies that will lead to a freer and more 

	6 
	6 
	prosperous America for all by restoring power to the states and -more importantly -the people" 

	7 
	7 
	and to "lead a revival ofthe shared values that make our country great by limiting the size and 

	8 
	8 
	scope of government so it is leaner, more efficient, more effective and more accountable to the 

	9 
	9 
	American people."19 
	Over the course ofthe five months that followed OAR's creation, Walker 

	10 
	10 
	engaged in OAR-funded travel to attend speaking engagements throughout the country. 

	11 
	11 
	News articles cited by the Complaints report that Walker, when discussing the type of 

	12 
	12 
	president that voters want, told reporters he had formed OAR to determine whether his ideas 

	13 
	13 
	resonated with voters, and that, "[i]f we see that's a message that resonates, that would probably 

	14 
	14 
	encourage us to go forward."20 
	Respondents dispute that OAR raised money in connection with 

	15 
	15 
	a specific 2016 presidential campaign or that OAR has ever made any disbursements to influence 

	16 
	16 
	a federal election.21 
	Respondents state that OAR provided "logistical support" for Walker's 


	See MUR6917, Compl. at 2-3. 
	18 

	19 
	OAR Form 8871 . 
	20 
	See MUR 6917, Compl. at 4 (citing Bauer, Wisconsin Governor Finds Gaps in 2016 GOP Field Encouraging); see also supra note 18. In its Response to the Complaint, OAR asserts that it was created to "move the issues debate forward by disseminating the accomplishments and solutions coming out of state governments." Walker and OAR Resp. at 2. To this end, Respondents state, OAR has attempted to establish itself in various states, using Walker's reforms as a "major example of successful state-based solutions." Id
	Walker and OAR Resp. at 2-4. 
	21 
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	1 
	1 
	domestic and international travel to address groups and "help organize the grassroots for 

	2 
	2 
	conservative causes, especially in those states where the issues debate is most focused."22 

	3 
	3 
	OAR accepted $5,284,191 in contributions during the first half of2015.23 
	Ofthis total, 

	4 
	4 
	OAR accepted $921,107 from sources that would be prohibited under the Act, and $1,440,116 

	5 
	5 
	from individuals whose contributions exceed the Act's $2,700 individual limit for the 2016 

	6 
	6 
	presidential primary election.24 
	During this period, OAR spent $4,952,760; $1 ,048,156 was 

	7 
	7 
	spent from July I, 2015, through September 21, 2015, when Walker officially terminated his 

	8 
	8 
	candidacy, and $546,250 was spent from September 21, 2015 through the end of2015.25 

	9 
	9 
	B. 
	Legal Analysis 

	10 
	10 
	1. 
	There is Reason to Believe that OAR Made, and Walker Accepted, 

	11 
	11 
	Excessive In-Kind Contributions for Testing the Waters Activities 

	12 
	12 
	Prior to June 2015 

	13 
	13 
	An individual becomes a candidate under the Act ifhe or she receives contributions or 

	14 
	14 
	makes expenditures in excess of$5,000, or consents to another doing so on his or her behalf.26 

	15 
	15 
	The Commission's regulations create exemptions to the definitions ofcontribution and 

	16 
	16 
	expenditure-and therefore to the $5,000 candidacy threshold-to allow individuals to conduct 


	22 
	22 
	22 
	Id. at 2. 

	23 
	23 
	OAR, Mid-Year Report to the Internal Revenue Service (2015). 

	24 
	24 
	See 52 U.S.C. § 30 I 16(a)(I)(A). 

	25 
	25 
	OAR, Year-End Report to the Internal Revenue Service (2015). OAR also reported hiring senior members 


	ofthe Tarrance Group to conduct polling in early 2015. And OAR paid $6,750 in speechwriting services in March 2015. See OAR, Mid-Year Report to the Internal Revenue Service at 62, 64, 75, 82, 108, 114 (2015). 
	26 
	52 U.S.C. § 30101(2); 11 C.F.R. § 100.3(a). 
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	1 certain activities to evaluate a potential candidacy, i.e., to "test the waters."These exemptions 2 exclude from the definition of"contribution" and "expenditure" those funds received and 3 payments made solely to determine whether an individual should become a Testing 4 the waters activities include, but are not limited to, payments for polling, telephone calls, and 5 When an 6 individual becomes a candidate, any such funds received or payments made in connection with 7 testing the waters activity must b
	27 
	candidate.
	28 
	travel, and only funds permissible under the Act may be used for such activities.
	29 
	disclosure report filed by the candidate's authorized committee.
	30 

	10 authorized political committee with respect to any election for federal office which, in the 11 The Act also prohibits any candidate or 12 Federal candidates 13 may not solicit, receive, direct, transfer or spend funds in connection with either federal or non14 federal elections, unless the funds comply with the Act's federal contribution limits, source 
	aggregate, exceed $2,700 for the 2016 election cycle.
	31 
	political committee from knowingly accepting any excessive contribution.
	32 
	-

	27 
	See 11 C.F.R. §§ 100.72(a), 100.13 l(a); see also Explanation and Justification for Final Rules of Payments Received for Testing the Waters Activities, 50 Fed. Reg. 9592 (Mar. 13, 1985); Explanation and Justification to the Disclosure Regulations, House Doc. No. 95-44, Communication from the Chairman, FEC, Transmitting the Commission's proposed Regulations Governing Federal Elections, at 40 (Jan. 12, 1977). 
	11 C.F.R. §§ 100.72(a), I00.13l(a). 
	28 

	See Advisory Opinion l98l-32 (Askew). 
	29 

	30 
	11 C.F.R. § 101.3. A contribution includes any "gift, subscription, loan, advance, or deposit ofmoney or anything of value made by any person for the purpose of influencing" any federal election. 52 U.S.C. § 30101(8)(A). "(A]nything of value" includes all in-kind contributions. 11 C.F.R. § 100.52(d)(l). 
	52 U.S.C. § 30116(a)(l)(A). 
	31 

	52 u.s.c. § 30116(f). 
	32 

	1 
	1 
	1 
	Factual and Legal Analysis for MURs 6917 and 6929 Scott Walker, et al. Page 9 of 12 restrictions, and reporting requirements. 33 In a recent Advisory Opinion, the Commission 

	2 
	2 
	concluded that a 527 organization's "use of funds raised outside of the Act's limitations and 

	3 4 
	3 4 
	prohibitions to pay for individuals' testing the waters activities would violate Commission regulations ifthose individuals decide to become candidates."34 

	5 
	5 
	Here, the record indicates that OAR may have funded activities that were carried out in 

	6 
	6 
	order for Walker to test the waters of a potential presidential candidacy well before Walker 

	7 
	7 
	entered his self-described two-week testing-the-waters period. Significantly, Walker's public 

	8 
	8 
	comments about OAR's formation appear to clearly link his activities on its behalf to his 

	· 9 
	· 9 
	assessment of a potential candidacy. In a January 27, 2015, interview that focused on whether 

	10 
	10 
	Walker would run for President, the interview transcripts reflect that Walker was asked 

	11 
	11 
	"[W]hat's it going to take for you to make that decision," and Walker stated that, during "this 

	12 
	12 
	early stage" of the process, "We created OurArnericanRevival.com to get out and start talking 

	13 
	13 
	about" issues and ideas.35 
	He further stated: "so the first step is to get out in [Iowa, South 

	14 
	14 
	Carolina, Michigan, and Ohio], talk about that."36 
	Later in the same interview, he repeated that 

	15 
	15 
	he would "be in New Hampshire and South Carolina and back in Iowa, and we're going to be 

	16 
	16 
	talking about these issues for the next several months, you know, because we're excited about 

	17 
	17 
	where we can take this country."37 
	In what appear to be separate remarks made the next day, on 

	TR
	33 See 52 U.S.C. § 3012S(e). 34 Advisory Opinion 2015-09 (Senate Majority PAC and House Majority PAC) at 5 (concluding that 527 organizations' payment for testing the waters activities with soft money would violate 11 C.F.R. §§ 100.72(a) and 100.13 l(a)). See supra note 17. 36 Id. 37 Id. 


	1 
	1 
	1 
	Factual and Legal Analysis for MURs 6917 and 6929 Scott Walker, et al. Page 10 of 12 January 28, 2015, in Racine, WI, Walker reportedly told reporters, when discussing the type of 

	2 
	2 
	president that voters want, that he had formed OAR to determine whether his ideas resonated 

	3 
	3 
	with voters, and that, "[i]fwe see that's a message that resonates, that would probably encourage 

	4 
	4 
	us to go forward. "38 

	5 
	5 
	Further, it appears that OAR paid for Walker's travel for events at which Walker gave 

	6 
	6 
	speeches indicating that he was considering a presidential candidacy. OAR's filings with the 

	7 
	7 
	IRS indicate that OAR paid for travel and lodging on dates and in states that are consistent with 

	8 
	8 
	Walker's attendance at events at which he made statements regarding a potential candidacy. For 

	9 
	9 
	instance, OAR appears to have paid at least $19,349 in travel, lodging, speechwriting, and 

	IO 
	IO 
	meeting costs associated with the CPAC Conference in Baltimore, Maryland, on February 26, 

	11 
	11 
	2015, when Walker stated during a speech, "My lawyers love ... when I say, we are exploring a 

	12 
	12 
	campaign, should we choose to run for the highest office in the land." 39 Thus, Walker's 

	13 
	13 
	statements 
	-

	which appear to link his activities on OAR's behalf to his assessment of a potential 

	14 
	14 
	candidacy-coupled with his OAR funded activities, indicates that, prior to June 17, 2015, 

	15 
	15 
	OAR may have supported Walker's testing the waters activities. 

	16 
	16 
	Moreover, Walker engaged in testing the waters activity by soliciting funds for a 

	17 
	17 
	potential candidacy in conjunction with OAR. For example, OAR reportedly provided a list of 

	TR
	38 See MUR 6917, Compl. at4 (citing Bauer, Wisconsin Governor Finds Gaps in 2016 GOP Field Encouraging). In its Response to the Complaint, OAR asserts that it was created to "move the issues debate forward by disseminating the accomplishments and solutions coming out of state governments." Walker and OAR Resp. at 2. To this end, Respondents state, OAR has attempted to establish itself in various states, using Walker's reforms as a "major example ofsuccessful state-based solutions." Id. 39 Governor Scott Wal
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	I 
	I 
	donors to CNN that had committed to raising funds for Walker or his campaign. 40 This 

	2 
	2 
	infomiation suggests that OAR sponsored events at which Walker may have raised funds for 

	3 
	3 
	testing the waters activities for a potential candidacy, and that OAR's related expenditures were 

	4 
	4 
	contributions to Walker.41 

	5 
	5 
	The Commission therefore finds that Governor Scott Walker and Scott Walker, Inc., 

	6 
	6 
	violated 52 U.S.C. § 30116(f) and 11 C.F.R. §§ 100.72(a) and 100.13 l(a), and that Our 

	7 
	7 
	American Revival violated 52 U.S.C. § 30116(a). 

	8 
	8 
	2. There is Reason to Believe that Scott Walker, Inc. Failed to Report 

	9 
	9 
	Contributions and Expenditures 

	10 
	10 
	When an individual becomes a candidate under the Act, any funds received or payments 

	11 
	11 
	made for testing the waters activities become contributions or expenditures subject to the 

	12 
	12 
	reporting requirements of the Act and are to be reported as such on the first disclosure report 

	13 
	13 
	filed by the candidate's authorized committee.42 Though the record indicates that OAR may 

	14 
	14 
	have made disbursements for testing the waters activities by Walker, Walker's authorized 

	15 
	15 
	campaign committee, Scott Walker, Inc., did not report any in-kind contributions from OAR in. 

	16 
	16 
	its first disclosure report.43 The Commission therefore finds reason to believe that Scott Walker, 

	17 
	17 
	Inc., violated 52 U.S.C. § 30104(b) by failing to report in-kind contributions from OAR. 

	TR
	4o Erin McPike, Scott Walker PAC: Jeb Bush Is Not the Only One Who Can Raise Money, CNN (Mar. 16, 

	TR
	2015), available at: http://www.cnn.com/2015/03/16/politics/scott-walker-pac-donors-bundlers/. 

	TR
	41 Cf MUR 6932 (Clinton). 

	TR
	42 11 C.F.R. § 101.3. 

	TR
	43 Scott Walker, Inc. reported that it paid $15,436.09 to OAR for the purchase ofoffice equipment and 

	TR
	photography services. See Scott Walker, Inc., 2015 October Quarterly Report, at 2425-26. 
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	I 2 3 4 
	3. There is Reason to Believe that Walker Failed to Timely File His Statement ofCandidacy An individual becomes a candidate under the Act if: (a) such individual receives 

	5 
	5 
	contributions or makes expenditures in excess of$5,000, or (b) such individual gives his or her 

	6 
	6 
	consent to another person to receive contributions or make expenditures on behalf ofsuch 

	7 
	7 
	individual and ifsuch person has received such contributions or has made such expenditures in 

	8 
	8 
	excess of$5,000.44 
	Once the $5,000 threshold has been met, the candidate has fifteen days to 

	9 
	9 
	designate a principal campaign committee by filing a Statement ofCandidacy with the 

	10 
	10 
	Commission.45 
	The principal campaign committee must file a Statement ofOrganization within 

	11 
	11 
	ten days ofits designation,46 and must file disclosure reports with the Commission in accordance 

	12 
	12 
	with 52 U.S.C. § 30104(a) and (b).47 
	Walker publicly announced he was running for President 

	13 
	13 
	on July 13, 2015, and he had already received over $5,000 in contributions by that time.48 

	14 
	14 
	vValker did not file his Statement ofCandidacy with the Commission until 23 days later on 

	15 
	15 
	August 5, 2015.49 
	Thus, his Statement ofCandidacy was at least eight days late. The 

	16 
	16 
	Commission therefore finds that Governor Scott Walker violated 52 U.S.C. § 30102(e)(l) and 

	17 
	17 
	11. C.F.R. § 101.l(a). 

	TR
	44 52 u.s.c. § 30101(2). 45 52 U.S.C. § 30102(e)(l); 11 C.F.R. § 101.l(a). 46 See 52 U.S.C. § 30I03(a); I I C.F.R. § I02.l(a). 47 See, e.g., Factual and Legal Analysis at 6, MUR 6735 (Joseph A. Sestak); Factual and Legal Analysis at 5, MUR 6449 (Jon Bruning); Factual and Legal Analysis at 2, MUR 5363 (Alfred C. Sharpton). 48 Response of Scott Walker Inc. at 2. 49 Scott Walker, Statement ofCandidacy (Aug. 5, 2015). On July 2, 2015, the same day the Committee filed its Statement ofOrganization, Walker submitt
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	51 LOUISIANA AVENUE, N.W. •  WASHINGTON, D.C. 20001.2113 TELEPHONE: +1.202.879.3939 • FACSIMILE: +1.202.626.1700 
	Direct Number: (202) 879-3951 
	scrosland@jonesday.com 

	May 21, 2019 
	VIA EMAIL TO JPETERSON@FEC.GOV 
	VIA EMAIL TO JPETERSON@FEC.GOV 
	VIA EMAIL TO JPETERSON@FEC.GOV 


	Mr. Jonathan Peterson Office of General Counsel  Federal Election Commission 1050 First Street, NE Washington, DC 20463 
	Re: MURs 6917 & 6929 
	Re: MURs 6917 & 6929 
	Dear Mr. Peterson: 
	Today, this Firm was designated as counsel to Governor Scott Walker and Scott Walker, Inc. and Kate Lind, as Treasurer, in the above-referenced Matters Under Review. We first received the Commission’s letter and accompanying Factual & Legal Analysis in these MURs yesterday. Accordingly, we respectfully request that the Commission grant an extension of 15 days from yesterday – to Tuesday, June 4, 2019 – for our clients to submit any factual or legal materials relevant to the Commission’s consideration of the
	Thank you in advance for prompt consideration of this request. 
	Very truly yours, 
	/s/ E. Stewart Crosland 
	E. Stewart Crosland 
	cc: Benjamin L. Ginsberg 
	ALKHOBAR  AMSTERDAM  ATLANTA  BEIJING  BOSTON  BRISBANE  BRUSSELS  CHICAGO  CLEVELAND  COLUMBUS  DALLAS DETROIT  DUBAI  DÜSSELDORF  FRANKFURT  HONG KONG  HOUSTON  IRVINE  JEDDAH  LONDON  LOS ANGELES  MADRID MEXICO CITY  MIAMI  MILAN  MINNEAPOLIS  MOSCOW  MUNICH  NEW YORK  PARIS  PERTH  PITTSBURGH  RIYADH SAN DIEGO  SAN FRANCISCO  SÃO PAULO  SHANGHAI  SILICON VALLEY  SINGAPORE  SYDNEY  TAIPEI  TOKYO  WASHINGTON 
	Figure
	MUR# Name of Counsel: Firm: 
	Telephone: Fax: Email: 
	FEDERAL ELECTION COMMISSION 1050 First Street, N.E. Washington, D.C. 20463 
	STATEMENT OF DESIGNATION OF COUNSEL FAX 202-219-3923 
	STATEMENT OF DESIGNATION OF COUNSEL FAX 202-219-3923 
	6917 & 6929 Benjamin L. Ginsberg Jones Day 
	51 Louisiana Avenue, NW Washington, DC 20001 (202) 879-3939 (202) 626-1700 bginsberg@jon esday .com 
	The above-named individual and/or firm are hereby designated as my counsel and is authorized to receive any notifications and other communications from the Commission and to act on my 
	behalf before the Commission. Date RESPONDENTS: Governor Scott Walker & 
	Scott Walker, Inc. and Kate Lind, as Treasurer 
	Scott Walker, Inc. and Kate Lind, as Treasurer 
	P.O. Box 620437 Middleton, WI 53562 
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	Title 
	Address: 
	This form relates to a Federal Election commission matter that is subject to the confidentiality provisions of 52 U.S.C. § 30109{a)(12)(A). This section prohibits making public any notification or investigation conducted by the Federal Election commission without the express written consent ofthe person under investigation. 
	Figure
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	Figure
	FEDERAL ELECTION COMMISSION Washington, DC 20463 


	Statement of Designation of Counsel 
	Statement of Designation of Counsel 
	Provide one form for each Rttpoockat/Witoess Note: You May E-Mail Form to: 
	CELA@fec.gov 

	CASE: MURs 6917, 6929 Name of Counsel: Chris Ashby 
	------=---------------------Firm: Ashby Law PC Address: 602 Cameron Street, Suite 102 Alexandria, VA 22314 
	-

	Telephone: ( 202 )_,2=8=1---"-5'-'4-=63"---___Fax: (.._____,)________ 
	The above named individual and/or firm is hereby designated as my counsel and is authorized to receive any notifications and other communications from the Commission 
	and to act on my behalf before the Commission. 
	RESPONDENT: Our American Revival -C. Ryan Burchfield, Treasurer 
	(Collllilittee Name/Company Name/Individual Named Io Notification Letter} 
	MAILING ADDRESS: 
	MAILING ADDRESS: 
	c/o Ashby Law PC 
	602 Cameron Street, Suite I 02, Alexandria, VA 22314 
	Tclepbooe:(B):. _____ ______ _ 
	Tclepbooe:(B):. _____ ______ _ 
	(W): ---------
	-

	This form relates to a Federal Election Commission matter that is subject to the confidentiality provisions of 52 U.S.C. § 30109(a)(12)(A). This section prohibits making public any notification or investigation conducted by the Federal Election Commission without the express written consent of the person receiving the notification or the person with respect to whom the investigation is made. 
	From: To: Cc: ; Subject: RE: MURs 6917 and 6929 (Our American Revival) RTB Notification Date: Friday, May 24, 2019 11:36:17 AM 
	Chris Ashby 
	Adrienne Baranowicz 
	Jonathan Peterson
	Lynn Tran 

	Thank you for this accommodation. We will reply on or before June 5. 
	Hope you all have a nice weekend. 
	Sincerely, Chris 
	Chris Ashby
	(202) 281-5463 
	ASHBY LAW 
	602 Cameron Street, Suite 102 Alexandria, Virginia 22314 
	Ashby.Law 
	Ashby.Law 

	Figure
	On Thu, May 23, 2019 at 9:43 AM, Adrienne Baranowicz <> wrote: 
	abaranowicz@fec.gov

	Chris, 
	We sent the notification letter to the contact information that Our American Revival provided us since OAR did not notify the Commission that it changed addresses or retained new counsel. In any event, given the circumstances of this matter and in the interest of receiving a response, we are willing to grant an extension of your time to respond to June 5, 2019. Additional requests for extensions of time going forward will require tolling. We look forward to receiving your prompt response. 
	Adrienne C. Baranowicz Federal Election Commission Enforcement Division 1050 First Street, NE Washington, D.C. 20463 (202) 694-1573 
	From:Sent: Wednesday, May 22, 2019 4:31 PM To:Cc:Subject: Re: MURs 6917 and 6929 (Our American Revival) RTB Notification 
	 Chris Ashby [mailto:chris@ashby.law] 
	 Jonathan Peterson <jpeterson@fec.gov> 
	 Lynn Tran <LTran@fec.gov>; Adrienne Baranowicz <abaranowicz@fec.gov> 

	<!--[if !vml]--><!--[endif]-->We're not seeking an extension. I referred to it in shorthand as an "extension" because we're seeking a deadline that is later than that established in your letter, but under the circumstances we're only seeking the same 
	Figure
	From: To: Cc: ; Subject: Re: MURs 6917 and 6929 (Our American Revival) RTB Notification Date: Wednesday, May 22, 2019 4:31:38 PM 
	Chris Ashby 
	Jonathan Peterson 
	Lynn Tran
	Adrienne Baranowicz 

	We're not seeking an extension. I referred to it in shorthand as an "extension" because we're seeking a deadline that is later than that established in your letter, but under the circumstances we're only seeking the same opportunity to respond to an RTB finding that any other respondent would get under the Commission's processes i.e., fifteen days, not fifteen additional days for a total of 30 days. As it stands, we have been deprived of that opportunity. Under the Commission's procedures and fundamental du
	-

	Figure
	Please give us the same opportunity to respond that other respondents get. 
	Sincerely, Chris 
	From: To: Cc: ; Subject: RE: MURs 6917 and 6929 (Our American Revival) RTB Notification Date: Wednesday, May 22, 2019 9:17:32 AM 
	Jonathan Peterson 
	Chris Ashby 
	Lynn Tran
	Adrienne Baranowicz 

	Chris, We are willing to grant the request for an extension of time to respond to the Commission’s Factual and Legal Analysis if you agree to toll the statute of limitations for the period of time requested. I look forward to hearing from you. Thanks. Jonathan 
	From:Sent: Wednesday, May 22, 2019 9:09 AM To:Cc:Subject: Re: MURs 6917 and 6929 (Our American Revival) RTB Notification 
	 Chris Ashby [mailto:chris@ashby.law] 
	 Jonathan Peterson <jpeterson@fec.gov> 
	 Lynn Tran <LTran@fec.gov>; Adrienne Baranowicz <abaranowicz@fec.gov> 

	Jonathan, Lynn, Adrienne Please see the attached designation of counsel form and letter requesting an extension of time to respond to the Commission's RTB findings in MUR 6917 and 6929. Sincerely, Chris 
	-

	On Tue, May 21, 2019 9:33 AM, Jonathan Peterson  wrote: 
	jpeterson@fec.gov
	jpeterson@fec.gov


	Chris, 
	As I indicated in our phone conversation, we sent the attached materials earlier this month. They were returned to us last week. Please complete and send us the designation of counsel form. Also let me know as soon as possible whether additional information will be provided in response to the Commission’s findings. I look forward to hearing from you. 
	Thanks, 
	Jonathan 
	Jonathan A. Peterson Attorney Office of General Counsel-Enforcement Division Federal Election Commission 1050 First Street NE 
	Washington, DC 20463 202.694.1525 

	Chris Ashby 
	Chris Ashby 
	(202) 281-5463 

	Ashby Law 
	Ashby Law 
	602 Cameron Street, Suite 102 Alexandria, Virginia 22314 
	Ashby.Law 
	Ashby.Law 

	BEFORE THE FEDERAL ELECTION COMMJSSION 
	) 
	) 
	) 

	In the Matter of: 
	In the Matter of: 
	) 
	MURs 6917 and 6929 

	TR
	) 

	Governor Scott Walker 
	Governor Scott Walker 
	) 

	Scott Walker, Inc. and Kate Lind 
	Scott Walker, Inc. and Kate Lind 
	) 

	in her official capacity as treasurer 
	in her official capacity as treasurer 
	) 


	CONSENT TO EXTEND TIME TO INSTITUTE A CIVIL LAW ENFORCEMENT SUIT 
	As consideration for the Federal Election Commission's ("Commission") agreement to extend the time to respond to the Factual and Legal Analysis in these matters, Respondents Governor Scott Walker and Scott Walker, Inc. and Kate Lind in her official capacity as treasurer hereby consent to toll the statute of limitations for any civil enforcement action that the Commission might institute in connection with MURs 6917 and 6929 pursuant to 52 U.S.C. § 30109(a)(6) for a period of fifteen (15) days. 
	This agreement will extend the time to institute a civil enforcement action for a period of fifteen (15) days from the expiration date of the five-year statute of limitations found at 28 U.S.C. § 2462, or any other statute of limitations or repose that may be applicable in these matters. 
	There shall be no additional consent to extend the time to institute a civil law enforcement suit without the written consent ofthe Respondents. 
	~ 
	Counsel for Responde Date 
	Figure
	Figure
	Figure
	June 5, 2019 
	VIA EMAIL 
	VIA EMAIL 
	Mr. Jonathan A. Peterson, Esq. Office of General Counsel Federal Election Commission 1050 First Street, NE Washington, District of Columbia 20436 
	MURs 6917 & 6929: Response of Our American Revival to Factual & Legal Analysis 
	MURs 6917 & 6929: Response of Our American Revival to Factual & Legal Analysis 
	Figure

	Dear Mr. Peterson: 
	On behalf of Our American Revival and its Treasurer, C. Ryan Burchfield, thank you for the opportunity to submit the following factual information and legal analysis relevant to the Commission’s continuing review of this matter. We are disappointed to learn, however, that your office has begun seeking information from OAR’s former employees and consultants without first having reviewed and considered our response. 

	Overview 
	Overview 
	Overview 

	On April 23, 2019, the Commission found reason to believe that Our American Revival violated 52 U.S.C. § 30116(a) because it “paid at least $19,349 in travel, lodging, speechwriting, and meeting costs associated with the [Conservative Political Action Committee] Conference in Baltimore, Maryland on February 26, 2015,”and because then-Wisconsin Governor Scott Walker “solicit[ed] funds for a potential candidacy in conjunction with OAR.” 
	1 

	The Factual & Legal Analysis (“FLA”) upon which the Commission founded its reason to believe finding is thin and deeply flawed. First, the FLA disregards the fact that Governor Walker was a successful incumbent Governor who was implementing a bold conservative reform agenda, a hero to conservative activists across America, and a proven draw at events for conservative organizations and activists. He had, for years prior to 2015, been doing exactly the same things 
	The 2015 Conservative Political Action Conference was held in National Harbor, Maryland, not Baltimore. 
	Figure
	MURs 6917 & 6929 Response of Our American Revival to Factual & Legal Analysis Page 2 of 15 
	he did with OAR in 2015—traveling around the country, talking about his policy successes in Wisconsin and promoting his conservative reform agenda to a broader audience. 
	Second, the FLA relies almost entirely on selectively chosen, anonymously-sourced news reports, promotional materials of unrelated third party groups and off-hand responses to hypothetical questions posed by others, while ignoring the overwhelming weight of the evidence in support of OAR’s mission as an issues-driven organization that promoted conservative, state-based policy solutions, in specific states and to a national audience—both before and after Governor Walker became a presidential candidate. 
	Third, the FLA fails to identify a single expenditure made by OAR that constitutes a testing the waters expenditure as a matter of law. And fourth, there is an insufficient basis for the FLA’s conclusion that “OAR sponsored events at which Walker may have raised funds for testing the waters activities for a potential candidacy.” 
	For all these reasons, OAR objects to the FLA as a factually-and legally-insufficient basis for this continued investigation and urges the Commission to bring an immediate halt to it. 
	1 
	1 


	Discussion 
	Discussion 
	Discussion 

	1. . 
	The FLA breaks with a generation of agency jurisprudence on the ability of individuals and organizations to engage in issue advocacy without being deemed to have made testing the waters expenditures

	For at least the past 34 years, the Commission, its Commissioners and the Office of General Counsel variously have recognized that an organization does not make testing the waters expenditures when it provides a potential future federal candidate with a platform to talk about issues and policies, build a following and raise or maintain his or her national political profile, including but not limited to when the organization promotes its association with the individual and pays the travel and related costs o
	In 1985, then-Vice President George H.W. Bush was “one of the Republican Party’s most active campaigners and [was] as a speaker, fundraiser, and supporter by party candidates and party officials.”  FEC Advisory Opinion (“AO”) 1986-06 (Mar. 14, 1986) (emphasis added). The Vice President was “as a potential presidential candidate in 1988.” Id. (emphasis added.) In those circumstances, the Commission opined that Vice President Bush could found The Fund for America’s Future, Inc., a multicandidate political com
	highly sought after 
	frequently mentioned in the press 

	MURs 6917 & 6929 Response of Our American Revival to Factual & Legal Analysis Page 3 of 15 
	Additionally, and importantly, the Commission opined that “” from “the public or the press” about Vice President Bush’s “potential candidacy . . . in 1988” would not transform the organization’s activities into expenditures that needed to be allocated to the Vice President’s future candidacy. AO 1986-06 at 3-5 (emphasis added). 
	incidental contacts and incidental remarks, such as those in response to questions

	Years later, in 2000, then-Missouri Congressman Jim Talent opted not to seek reelection and ran instead for Governor of Missouri. In early 2001, following his defeat for Governor and departure from Congress, Rep. Talent helped form Missouri Renewal, a state political committee of which he served as honorary chairman.  MUR 5260, First General Counsel’s Report (“FGCR”) (Dec. 20, 2002) at 4-5. Missouri Renewal “functioned as a platform for Talent, if not to campaign, then to keep up his public profile and supp
	Addressing a complaint alleging that Rep. Talent used Missouri Renewal to campaign for U.S. Senate prior to declaring his candidacy, such as when it paid for travel expenses associated with his attendance at a Lincoln Day festival in 2001, the Commission in MUR 5260 agreed that further investigation was unwarranted and adopted the First General Counsel’s Report’s recommendation of no reason to believe. According to the Report, “the heart of complaint’s claim appears to concern the association between Talent
	unanimously 

	29.  The First General Counsel’s Report found that the complaint “provides no information regarding whether [Talent] solicited support for a Senate run at the [Lincoln Day] festival or whether he held meetings with individuals or the press regarding such potential candidacy.” Id. at 27 (finding that the complaint “provides no specific instances of federal campaign activity conducted by Missouri Renewal” in the time period at issue). The Report concluded that “[t]his Office [i.e., the Office of General Couns
	the association between Talent and Missouri Renewal and public conjecture concerning Talent’s potential candidacy . . . without something tending to show a nexus between Missouri Renewal and federal campaign activity, would constitute mere speculation and conjecture

	Along these same lines, in MUR 6907, the Office of General Counsel recommended that the Commission find no reason to believe in a matter involving former Arkansas Governor Mike Huckabee and America Takes ACTION, a 501(c)(4) organization with which Governor Huckabee worked to “educat[e] Americans about economic, social, education, tax, national defense, and other public policy issues.” MUR 6907 FGCR (July 28, 2015) at 2-3. The Complaint alleged that Governor Huckabee “created ATA with the ‘veiled purpose’ of
	MURs 6917 & 6929 Response of Our American Revival to Factual & Legal Analysis Page 4 of 15 
	But OGC derided the complaint as “,” failing to “describe specific identifiable activities of the parties,” and “instead simply characterize[ing] the nature of [the organization] in conclusory terms—an ‘employment perch’ for Huckabee’s political team, a ‘landing spot’ for staff and money . . . .” Id. at 9. “General characterizations of [the organization]’s purpose, without more,” OGC advised the Commission, “do not afford a reasonable basis to conclude the Respondents may have violated the Act or Commission
	recit[ing] general assertions made in a news article by individuals described as Republicans close to Huckabee who are familiar with his activities

	In another matter, three Commissioners voted not to find reason to believe in a matter arising out of then-former Massachusetts Governor Mitt Romney’s campaign for the Republican presidential nomination in 2011 and 2012. In MURs 6470, 6482 and 6484, complainants challenged Governor Romney’s service as honorary chair of Free and Strong America PAC, and his participation in several events allegedly hosted by the organization around the country in February and March 2011, before he declared his candidacy for P
	[A] political committee or other organization may provide an individual who is testing the waters (and later becomes a candidate) with 
	a platform to speak about issues, support other candidates, and maintain a public profile 

	without the payments for such activities necessarily being considered 
	contributions to the future candidate’s campaign. 
	MURs 6470, 6482 & 6484, Statement of Reasons of Chmn. Petersen and Comm’rs Hunter & Goodman (“Petersen Hunter Goodman SOR”) (Mar. 30, 2016) at 4 (emphasis added). 
	Taken together, these Commission precedents establish first that an organization does not make testing the waters expenditures when it hosts or pays the travel and other costs of events at which an individual who is thinking about running for future federal office—or even testing the waters of a campaign—discusses issues and policy and supports other candidates. Second, at such events, an individual’s response to questions about a potential future candidacy will not transform an event into a testing the wat
	The Commission’s finding in this matter, and the underlying FLA, are a sharp—and unjustified— departure from this jurisprudence. 
	2. . 
	The FLA’s “nexus” argument fails because Governor Walker was an incumbent governor and national leader who had been engaging in legitimate issue advocacy activities in states across America for years prior to 2015

	The Commission’s disposition of MUR 5260 (Talent) establishes the requirement of a “nexus” between an organization and federal campaign activity before the organization’s expenditures will be deemed to be testing the waters expenses. “As a public figure and politician,” however, an individual’s “association with a social welfare organization is not suggestive of a testing-the
	The Commission’s disposition of MUR 5260 (Talent) establishes the requirement of a “nexus” between an organization and federal campaign activity before the organization’s expenditures will be deemed to be testing the waters expenses. “As a public figure and politician,” however, an individual’s “association with a social welfare organization is not suggestive of a testing-the
	-

	waters violation in itself.” MUR 6907 (Huckabee) FGCR at 9, fn. 41 (citing MUR 5260 (Talent) FGCR at 26-27 (“the fact that a state leadership PAC served as a candidate’s ‘platform’ to ‘keep up his political profile and support Republican candidates and causes,’ does not indicate that the PAC assisted with the candidate’s testing-the-waters or federal election activities.”)). 

	MURs 6917 & 6929 Response of Our American Revival to Factual & Legal Analysis Page 5 of 15 
	The FLA in this matter attempts to manufacture such a nexus by arbitrarily limiting its focus to Governor Walker’s activities in 2015, while ignoring years of historical context that puts those activities in a different and more accurate light and defeats any nexus between OAR’s legitimate, issue-based activities and the Governor’s future federal candidacy. 
	Indeed, in the four years preceding 2015, Governor Walker was traveling the country talking about policy issues, highlighting his successful record in Wisconsin and offering ideas for other states and America. In 2011, Governor Walker traveled to Iowa to speak about budgetary reforms to a Heritage Foundation event.He addressed school choice at the American Federation for Children’s in Washington, D.C. He spoke on labor issues and his impending recall election at a Republican Governors Association event in .
	2 
	National Policy Summit
	3 
	Florida
	4 

	In 2012, Governor Walker in New Hampshire for GOP presidential nominee Mitt Romney.  He traveled to Florida to speak about entitlement reform at a of the James Madison Institute, to Washington, D.C. to public sector pension reform at the American Enterprise Institute and job creation at the U.S. Chamber of Commerce’s ,and to the Ronald Reagan Presidential Library and Foundation in California where he various policy and political issues. 
	campaigned
	5 
	meeting
	6 
	address
	7 
	Jobs Summit
	8 
	discussed
	9 

	In 2013, Governor Walker was in Washington, D.C. to participate in POLITICO’s annual 
	State 

	10 11
	, where he discussed . He also spoke to the 
	Solutions Conference
	immigration policy

	/. 
	2 
	https://www.radioiowa.com/2011/10/26/protesters-gather-to-greet-wisconsins-gop-governor

	/. 
	3 
	https://www.federationforchildren.org/event/2011-national-policy-summit

	/. 
	4 
	https://www.cbsnews.com/news/wisconsin-gov-scott-walker-braces-for-recall-effort

	/. 
	5 
	https://www.bostonherald.com/2012/09/29/paul-ryan-in-nh-live-free-and-prosper

	walker-in-naples-ep-390087004-330860431.html/. 
	6 
	http://archive.naplesnews.com/business/protestors-supporters-line-up-to-greet-wisconsin-gov-scott
	-

	/. 
	http://www.aei.org/publication/gov-walker-controversial-reforms-have-protected-the-middle-class

	. 
	https://www.uschamberfoundation.org/event/jobs-summit-2012

	. 
	https://www.youtube.com/watch?v=4BSBckazR40&t=54m25s

	solutions-conference-in-washington-dc/. 
	10 
	https://blogs.microsoft.com/on-the-issues/2013/03/06/microsoft-politico-present-third-annual-state
	-
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	,the Federalist Society’s and about his gubernatorial record. He a National Republican Congressional Committee dinner in Washington, spoke to nearly 1,000 Republican donors and activists at events in and ,and keynoted a dinner at the annual in Denver.  He participated with other governors in a about economic and workforce development, education, tax and immigration policy at the Aspen Institute in Aspen, Colorado. 
	American Enterprise Institute
	12 
	2013 Lawyers Convention
	13 
	Long Island Chapter
	14 
	headlined
	15 
	Dallas
	16 
	Indianapolis
	17 
	Western Conservative Summit
	18 
	panel discussion
	19 

	In 2014, Governor Walker traveled to New York to discuss his record as Governor at the .In Nevada, he spoke to the about his record, the importance of executive leadership, and foreign policy. 
	Manhattan
	 Institute

	20 
	Republican Jewish Coalition
	21 

	Throughout all of these years, Governor Walker participated in numerous local, state and national media interviews.  He campaigned for Republican candidates in ,,,,,and ,among other 
	Virginia
	22 
	Connecticut
	23 
	Alabama
	24 
	South Carolina
	25 
	Nebraska
	26 
	Iowa
	27 
	New York
	28 

	. /. . . / 
	11 
	https://www.politico.com/story/2013/02/scott-walker-supports-path-to-citizenship-087960
	12 
	http://www.aei.org/events/unintimidated-a-conversation-with-governor-scott-walker
	13 
	https://www.youtube.com/watch?v=mVH-KhSDCa8
	14 
	https://fedsoc.org/events/address-book-event-with-gov-scott-walker
	15 
	http://www.rollcall.com/politics/nrcc-raises-14-4-million-at-annual-march-dinner
	16 
	https://www.dallasnews.com/news/local-politics/2013/03/23/wisconsin-gov.-scott-walker-urges
	-

	texas-republicans-to-be-optimistic-at-dallas-event. . 
	17 
	https://www.nwitimes.com/9db481b0-6cee-50a8-a688-ffb6b1ccec8b.html
	18 
	https://www.washingtontimes.com/news/2013/jul/27/gop-stars-head-colorados-western
	-


	conservative-summ/. /. . 
	19 
	https://www.aspeninstitute.org/events/mccloskey-speaker-series-conversation-republican-governors
	20 
	https://www.manhattan-institute.org/html/young-leaders-circle-forum-scott-walker-8109.html
	21 
	http://politicalticker.blogs.cnn.com/2014/03/29/scott-walker-highlights-executive-experience-to-gop
	-

	donors/. 
	22 
	https://www.washingtonpost.com/local/va-politics/wisconsin-gov-scott-walker-to-headline-fundraiser
	-

	for-cuccinelli-next-month/2013/02/27/7b93fefa-8114-11e2-8074b26a871b165a_story.html?utm_term=.15a0e9ae4ea9. /. . 
	-
	23 
	https://blog.ctnews.com/politics/2013/06/26/rga-mobilizing-early-in-ct-sends-in-walker
	24 
	http://blog.al.com/wire/2013/08/gov_scott_walker_we_need_to_em.html
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	states.  And he spoke at CPAC—first in ,then again in .(Governor Walker also spoke at CPAC in , and .) Cf. MUR 6928 (Santorum), Statement of Reasons of Vice Chmn. Petersen and Comm’r Hunter (“Petersen Hunter SOR”) at 11-12 (“That Santorum frequently attended CPAC well before becoming a candidate in 2016 tends to undermine any particular significance of his CPAC attendance in 2015.  His regular attendance instead lends credibility to the argument that he attended CPAC because he cares about the issues addres
	2012
	29 
	2013
	30 
	2016
	2017 
	2019

	These are just a very select few of Governor Walker’s many out of state public events in the years leading up to 2015, all covered in news articles revealed through simple Google Together, they demonstrate that, almost from the inception of his first term as Wisconsin’s Governor in January 2011, Governor Walker was doing what successful governors do—traversing America to talk about issues, to engage in the national policy debate and to support candidates and philosophically-aligned organizations. Cf. MUR 69
	searches.
	31 

	Governor Walker’s schedule also demonstrates that he was a significant, compelling national political figure—in high demand as a guest and speaker at policy and political events all over 
	gop-governors/article_3d24dfc6-0ecd-11e3-9468-0019bb2963f4.html. 
	25 
	https://thetandd.com/news/local/govt-and-politics/haley-kicks-off-re-election-campaign-with-other
	-

	. 
	26 
	http://archive.jsonline.com/blogs/news/240418791.html

	2014/. 
	27 
	https://okhenderson.com/2012/10/15/wisconsins-scott-walker-to-help-branstad-raise-money-for
	-

	/. 
	28 
	https://observer.com/2014/06/rob-astorino-to-scott-walker-fund-raiser-critics-im-a-union-man

	. 
	29 
	https://www.youtube.com/watch?v=cOcjxT8ZAuU

	. 
	30 
	https://www.politico.com/video/2013/03/cpac-2013-gov-scott-walker-008661

	As it has done in some other matters, the Commission selectively “augmented the Complaint in this matter,” MUR 6928 (Santorum) Petersen Hunter SOR at 5, by pulling in information about Governor Walker’s presidential campaign launch and logo from his social media pages while ignoring other available materials such as videos of his speeches that would have provided more context about the events at issue in this matter. See MUR 6928 (Santorum) Petersen Hunter SOR at 12, fn. 79 (“The Commission must be consiste
	31 
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	the country, because of his principled conservative leadership, bold record of reform, and skill at communicating complex policy proposals in a relatable, easy-to-understand manner. 
	In 2012, for instance, the Wisconsin State Journal reported that “the Wisconsin governor has become one of the most sought-after figures in the Republican Party.” Scott Bauer and Sean Murphy, Wisconsin State Journal (Apr. 18, 2012);see also Molly Ball, “The Cheesehead Mafia: Paul Ryan and the Rise of Wisconsin Republicans,” (Aug. 29, 2012) (“Ryan, Walker and Priebus are three of the GOP’s brightest national stars . . . .”);James B. Kelleher, “Wisconsin’s union battler Walker is Republican star,” (June 6, 20
	“In conservative circles, Scott Walker greeted as rock star,” 
	32 
	The Atlantic 
	33 
	Reuters 
	34 
	“Romney basks in Walker glow,” 
	35 
	“The 36 Most Powerful People of 2012,” 
	2013).
	36 
	“Walker moves forward as the Right’s Newest Hero,” 
	 2012).
	37 
	“Can Scott Walker Unite the Republicans?” 
	30, 2014).
	38 

	Against this background, Governor Walker was the ideal national figurehead for OAR as it sought to promote conservative, state-based solutions—and a perfect guest for organizations seeking to draw attendance and media attention to their own events.  Indeed, in seeking to maximize the value of their events for activists, donors and media members choosing from among many different possible events and other professional, political and personal priorities, it makes sense that organizations would invite and prom
	-

	as-rock-star/article_1d44bb5e-8972-11e1-bdaf-001a4bcf887a.html. 
	32 
	https://madison.com/wsj/news/local/govt-and-politics/in-conservative-circles-scott-walker-greeted
	-

	of-wisconsin-republicans/261727/. 
	33 
	https://www.theatlantic.com/politics/archive/2012/08/the-cheesehead-mafia-paul-ryan-and-the-rise
	-

	republican-star-idUSBRE85509D20120606. 
	34 
	https://www.reuters.com/article/us-usa-wisconsin-recall-walker/wisconsins-union-battler-walker-is
	-

	. 
	35 
	https://www.politico.com/story/2012/06/romney-basks-in-walker-glow-077532

	. 
	36 
	https://www.businessinsider.com/most-powerful-people-in-politics-2012#scott-walker-27

	. 
	37 
	https://www.npr.org/2012/06/06/154443420/walker-moves-forward-as-the-rights-newest-hero

	. 
	38 
	https://www.gq.com/story/scott-walker
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	after figures in the party,” one of the Republican Party’s “brightest national stars,” a governor who was regarded as a “rock star” and a “hero.”  It also makes sense that the same governor, seeking to advance his governing philosophy and policy proposals in other states around the country,would travel to where activists and cameras were gathered. 
	39 

	The position advanced by the FLA in this matter would put governors and others in public office and public life, consideringor being considered for a potential federal campaign, to a choice: either form testing the waters committees in order to continue traveling around the country to attend political and policy events, or confine themselves to their respective states or districts until they either decide not to run or media chatter about their political future subsides. The Act, Commission regulations and 
	40 

	The law is clear. “[A]n individual’s mere association with an organization prior to becoming a candidate does not give rise to a violation of the Act or Commission regulations, even where the individual ‘use[s] [the organization] as a platform to maintain [a] public image and advance certain issues’” unless there is “a nexus between the activities and an eventual campaign.” MUR 6928 (Santorum) Petersen Hunter SOR at 8 (citing MUR 5260 (Talent) FGCR at 29, MUR 6907 (Huckabee) FGCR at 9); see also MURs 6470, 
	3. . 
	The FLA ignores what OAR and Governor Walker actually did, and instead credits unsourced speculation and prognostication by the horse-race obsessed national political media

	The complaints in this matter are founded on “news articles that tend to recount what unsworn authors were told by other, unsworn third parties.” MUR 6928 (Santorum) Petersen Hunter SOR at 9. The FLA, in turn, founds the reason to believe finding on a scant few of Governor Walker’s responses to questions, as quoted in news articles speculating about the then-upcoming 2016 presidential race. Cf. AO 1986-06 at 4 (“[I]ncidental contacts and incidental 
	See, e.g., Wyler, LoGiurato and Hickey, “The 36 Most Powerful People of 2012,” Business Insider (Jan. 2, 2013) (Walker “has also emboldened other Republican governors to take similar steps to limit the influence of unions, such as Gov. Rick Snyder in Michigan”); Tim Padgett, TIME (June 11, 2012); Peter Hamby, CNN (Feb. 25, 2011) (reporting that “[m]any GOP governors are rallying around Walker’s bold moves”). 
	39 
	“Emboldened by Walker’s Recall Win, Florida’s Rick Scott Goes to War on Voter Registration,” 
	“Ambitious governors shift political power, focus to states,” 

	“about running for office is not the same thing as .” MUR 6928 (Santorum) Petersen Hunter SOR at 13 (emphasis in original). 
	40 
	[T]hinking 
	spending money to evaluate a possible run for office
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	remarks, such as those in response to questions” from “the public or the press” about a potential future federal candidacy, do not transform an organization’s activities into expenditures that needed to be allocated to the future campaign). 
	In this regard, the complaints and FLA both suffer from the same fundamental flaw. They fall for the chatter of a national political media that is obsessed with horse race prognostication, and fail to separate it from the actual news reporting. They rely on a few news reports that “selectively quoted statements made by [the future candidate] and others . . . but often omitted any context or other information about what transpired at these events.” MURs 6470, 6482 & 6484 (Romney) Petersen Hunter Goodman SOR 
	For instance, the FLA makes much of Governor Walker’s off-hand remark—following his speech in response to the question, “What your plan to deal with that attempt to regulate the Internet?”—that “[t]o me, the guiding principle should be freedom, and that’s what we are going to do on any decision going forward should we choose . . . my lawyers love it when I say, we are exploring a campaign, should we choose to run for the highest office in the land.”  FLA at 5. The complaint and FLA both ignore the Governor’
	would be 

	“
	Well those are the sorts of things we’re going to talk about going 

	7 
	7 

	8 
	8 

	9 
	9 


	but I think on that or any 
	but I think on that or any 
	forward should I choose to be a candidate, 

	principle, to me, the guiding principle should be freedom . . . .” 
	, C-Span (Feb. 26, 2015) at (In this same vein, the FLA also cites Governor Walker’s answer to the plainly hypothetical question, “, how would you deal with threats such as ISIS?” Id. (emphasis added).) 
	Governor Scott Walker Remarks at CPAC
	17:00.
	41 
	Should you become Commander-in-Chief

	The FLA’s reliance on these incidental remarks does not comport with the Commission’s disposition of AO 1986-06, the Statements of Reasons in MURs 6470, 6482 and 6484 (Romney) or the Statement of Reasons inThe FLA also ignores what Governor Walker actually said in his 13-minute speech at CPAC. He discussed his philosophy of governing and leadership, economic growth, foreign policy with Yemen, Iran and Russia, fighting terrorism, taxes, education, right to work and regulatory reform, among other issues—all t
	 MUR 6928 (Santorum).
	42 
	Governor Scott Walker Remarks at CPAC
	26, 2015).
	43 

	. 
	41 
	https://www.c-span.org/video/?324557-12/governor-scott-walker-remarks-cpac

	The Commission never before has held one individual or organization responsible for the questions of another, and required an individual, considering or being considered for a future federal campaign, to refuse to answer a question about what he or she in the future would do if he or she held some other office. 
	42 

	. 
	43 
	https://www.c-span.org/video/?324557-12/governor-scott-walker-remarks-cpac
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	The FLA additionally relies upon Governor Walker’s attendance at a Lincoln Day dinner in Iowa. FLA at 5.  It does not take issue with anything OAR did or Governor Walker said at the dinner, however.  Rather, bizzarely, it rests the RTB finding upon an invitation to the dinner apparently prepared and distributed by the Republican Party of Iowa which breathlessly predicted, “There’s always the chance for a candidate to have a defining moment at an event like this in Iowa.” Such collateral material of third pa
	.” (emphasis added)). 
	Moreover, there is no evidence—either in the news article, complaint, or FGCR—that FSA disseminated or approved this alleged invitation

	More important than the Iowa GOP’s invitation to its Lincoln Day Dinner is what Governor Walker did and said while he was there. Consistent with OAR’s mission, Governor Walker talked about his record and reforms in areas including budgeting, teacher performance, protection of unborn children and election administration. , C-Span (May 16, He did not discuss or refer to a potential future campaign for president in 2016. 
	Scott Walker Iowa Lincoln Day Dinner
	2015).
	44 

	Beyond those two specific events, the FLA avers generally that “Walker engaged in OAR-funded travel to attend speaking engagements throughout the country.” FLA at 6. The FLA does not discuss what he did or said at those events, but news reports do. At an event in Iowa, Governor Walker “blasted big government . . . touted a long list of conservative reforms” and discussed “Voter ID laws, education reforms, tax cuts and defunding Planned Parenthood.” Cameron Joseph, The Hill (Jan. 24, In New Hampshire, he ans
	“Scott Walker shows fire in Iowa,” 
	2015).
	45 
	“Scott Walker receives warm welcome in New Hampshire on first visit since 2012,” 
	 2015).
	46 
	“Walker Rouses Greenville Republicans,” Greenville News 
	2015).
	47 

	. 
	44 
	https://www.c-span.org/video/?c4537927/scott-walker-iowa-lincoln-dinner

	. 
	45 
	https://thehill.com/blogs/ballot-box/presidential-races/230636-walker-shows-fire-in-iowa

	new-hampshire-on/article_be205aae-ab78-567b-bdb3-100d5ad781c0.html. 
	46 
	https://madison.com/wsj/news/local/govt-and-politics/gov-scott-walker-receives-warm-welcome-in
	-

	republicans/25054045/. 
	47 
	https://www.greenvilleonline.com/story/money/business/2015/03/19/walker-rouses-greenville
	-
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	discussed Second Amendment Rights, his A+ NRA rating and bills he signed in Wisconsin to permit concealed carry and establish the “Castle Doctrine.”  Dave Boucher, The Tennessean (Apr. 10, At an appearance on Glenn Beck’s radio show, Governor Walker talked about right to work, public sector pension reform, merit-based pay raises for teachers, photo ID for voting, defunding Planned Parenthood and cutting taxes, as well as his general governing philosophy. (Apr. 20, 
	“Scott Walker touts ‘freedom,’ jabs Obama in NRA speech,” 
	2015).
	48 
	“How does conservative Scott Walker win over and over in one of the most progressive states?” 
	GlennBeck.com 
	2015).
	49 

	At these and other events throughout early 2015, Governor Walker consistently promoted OAR’s mission of moving the issues debate forward by disseminating the accomplishments and solutions coming out of state governments, and holding up his Wisconsin record as a major example of successful state-based solutions. This pile of news clips, containing characterizations and actual quotes of Governor Walker’s own remarks, towers over the anonymously-sourced, third person speculative accounts the FLA relies upon, a
	-

	Moreover, the FLA fails to account for OAR’s continued issue advocacy efforts and operations following Governor Walker’s entry into the presidential primary election and after his withdrawal. In the second half of 2015, OAR engaged in advocacy on and policy, and .It called on Republicans in Congress to and then-Rep. Paul Ryan’s leadership. It urged support for our 
	tax
	50 
	budget
	51 
	educational choice
	52 
	federal 
	energy policy

	53 
	elect a new speaker
	54 
	lauded
	55 

	republicans/25054045/. 
	48 
	https://www.greenvilleonline.com/story/money/business/2015/03/19/walker-rouses-greenville
	-

	one-of-the-most-progressive-states/?utm_source=glennbeck&utm_medium=contentcopy_link. 
	49 
	https://www.glennbeck.com/2015/04/20/how-does-conservative-scott-walker-win-over-and-over-in
	-

	tax-freedom/. 
	50 
	http://www.ouramericanrevival.com/news/oar-blog-post-republican-led-states-leading-the-way-on
	-

	spend-at-the-kitchen-table/. 
	51 
	http://www.ouramericanrevival.com/news/oar-blog-post-balancing-the-budget-you-cannot-deficit
	-

	/. 
	52 
	http://www.ouramericanrevival.com/news/a-great-education-is-a-moral-imperative

	/. 
	53 
	http://www.ouramericanrevival.com/news/standing-up-to-federal-overreach

	/. 
	54 
	http://www.ouramericanrevival.com/news/oar-blog-post-congress-getting-back-to-work

	nation-needs/. 
	55 
	http://www.ouramericanrevival.com/news/oar-blog-post-paul-ryan-the-conservative-unifier-that-this
	-
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	nation’s and .Publicly-filed IRS Form 8872s reveal that OAR maintained a staff, engaged in fundraising, conducted issue advocacy and paid for events and travel through 2016 and into 2017. It remains a going concern today. Cf. MUR 6928 (Santorum) Petersen Hunter SOR at 14 (“[T]hat Patriot Voices and the PAC continue operations to this day further underlines any claim that they were mere shells to pay for Santorum’s testing-the-waters expenses.”). 
	veterans
	56 
	troops
	troops

	57 

	In sum, these facts demonstrate that, in the midst of endless media speculation and parlor-style guessing games about who was doing what in preparation for the 2016 presidential campaign, OAR and Governor Walker were engaged in bona fide issue advocacy activities throughout the first part of 2015—advocacy that, as noted above, Governor Walker consistently had undertaken for years, and that OAR continued well into 2017. On this record, to conclude based upon responses to incidental questions and “hearsay rep
	4. . 
	The FLA fails to identify a single expenditure by OAR that constitutes a testing the waters expenditure

	In addition to the general flaws discussed in Sections 2 and 3, above, the FLA suffers from another specific problem. It fails to identify a single expenditure by OAR that constitutes a testing the waters expenditure as a matter of law. 
	“[U]nlike ‘candidacy,’ which is a generalized status under the Act, the Commission’s testing-thewaters regulations speak in terms of particularized payments for specific activities.”  MUR 6928 (Santorum) Petersen Hunter SOR at 9. “Even if the individual to a possible candidacy in ‘incidental remarks’ or ‘responses to questions’ while engaging in those activities, .” Id. “Thus, when conducting a testing-the-waters analysis, the Commission’s proper purpose is on whether a particular payment is made solely for
	-
	refers 
	those references, by themselves, will not convert the activities to testing-the-waters activities

	In this regard, the FLA’s reliance on two incidental statements uttered by Governor Walker over a span of approximately six months—"right now, we’re exploring” and “we are exploring a campaign”—is unavailing. So is its attempt to conflate Governor Walker’s stated desire to talk about issues and ideas with people in other states with exploratory activity for a presidential campaign. The mere fact that Governor Walker might be “encourage[d],” FLA at 6, to “go 
	tommorow/. 
	56 
	http://www.ouramericanrevival.com/news/the-new-year-beckons-be-the-beacon-of-hope-for
	-

	/. 
	57 
	http://www.ouramericanrevival.com/news/oar-blog-post-support-our-troops-through-the-holidays
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	forward”as a result of those discussions does not mean that they were for the purpose of exploring a campaign. Cf. MUR 5260 (Talent) FGCR at 13 (“Talent stated that based upon the encouragement he received during his travels around the State, he was confident that support for his campaign would be forthcoming . . . .”). Rather, they were—as detailed in Section 2, above—bona fide policy discussion and issue advocacy, which are legitimate ends unto themselves. 
	58 

	In the end, the FLA cites just one “particularized payment for a specific activity”—the costs associated with Governor Walker’s 2015 speech at CPAC—and refers non-specifically to one other event, the Iowa GOP’s Lincoln Day Dinner.  For the reasons discussed in Section 3, above—the fact that Governor Walker was and continues to be a regular speaker at CPAC, and the fact that the record is devoid of any evidence that OAR approved or disseminated the Iowa GOP’s dinner invitation—these cannot fairly be identifi
	In the absence of any evidence that OAR made one or more testing the waters expenditures— and, in particular, the FLA’s failure to identify any “particularized payments for specific activities”—further investigation on this point is unjustified. 
	5. . 
	There is no evidence that OAR raised funds for Governor Walker’s presidential campaign, just speculation

	Lastly, the FLA alleges that “OAR sponsored events at which Walker may have raised funds for testing the waters activities for a potential candidacy, and that OAR’s related expenditures were contributions to Walker.”  As the sole basis for this allegation, the FLA cites a news story based upon interviews with unidentified “supporters” of Governor Walker, “sources close” to a single donor, and “Republicans familiar with” certain discussions. Erin McPike, CNN (Mar. 
	“Scott Walker PAC: Jeb Bush is not the only one who can raise money,” 
	16, 2015).
	59 

	“As a general evidentiary matter,” the Commission “decline[s] to open investigations based solely upon hearsay reports or editorial characterizations contained in press articles, particularly where, as here, the speculation is rebutted by record evidence.” MURs 6470, 6482 & 6484 (Romney) Petersen Hunter Goodman SOR at 7, fn. 29, cited in MUR 6928 (Santorum) Petersen 
	The FLA seems to assume that Governor Walker meant that he would “go forward” to declare a presidential candidacy, but he did not say that.  Particularly in light of his remarks about “‘this early stage’ of the process,” FLA at 3, Governor Walker could have been referring to going forward to form an exploratory committee to make testing the waters expenditures—which, as the FLA correctly notes, he ultimately did. 
	58 

	. 
	59 
	https://www.cnn.com/2015/03/16/politics/scott-walker-pac-donors-bundlers/index.html
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	Hunter SOR at 12, n. 79.; see also MUR 4960 (Clinton), Statement of Reasons of Comm’rs Mason, Sandstrom, Smith & Thomas at 3 (purely speculative charges do not form an adequate basis to find reason to believe that a violation of the Act has occurred), cited in MUR 6907 (Huckabee) FGCR at 8, n. 39. For these reasons, the CNN article is a legally insufficient basis for the Commission’s RTB finding, and further investigation on this point is unjustified. 
	60


	Conclusion 
	Conclusion 
	Conclusion 

	For all these reasons, Our American Revival objects to the Factual & Legal Analysis and moves the Commission to halt further investigation of this matter as unwarranted by the facts and unsupported by the law. 
	Sincerely, 
	Chris Ashby Counsel, Our American Revival 
	cc: All Commissioners and Commissioners’ Staff 
	“[U]nsworn news reports by authors who are not first-hand complainants or witnesses before the Commission present legal and practical problems for the Commission and respondents and, in any event, may be of limited probative value. The Act requires complaints to be sworn subject to penalty of perjury. Because journalists often write quickly and their observations may be factually incorrect, complaints based upon an author’s unsworn summary observations or paraphrases provide questionable legal and factual b
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	June 4, 2019 
	VIA EMAIL TO 
	JPETERSON@FEC.GOV 

	Mr. Jonathan Peterson Office ofGeneral Counsel Federal Election Commission 1050 First Street, NE Washington, DC 20463 
	Re: MURs 6917 & 6929: Governor Scott Walker and Scott Walker, Inc. and Kate Lind, as Treasurer 
	Dear Mr. Peterson: 
	Governor Scott Walker and Scott Walker, Inc. and Kate Lind, as Treasurer (collectively, "the Committee"), respondents in the above-referenced MURs, hereby respond, by and through undersigned counsel, to the Factual & Legal Analysis ("the F&LA") in these matters. The F&LA finds "reason to believe" Governor Walker engaged in so-called "testing the waters" activities prior to June 2015, when he began disclosing testing-the-waters expenses, and that Our American Revival ("OAR"), a 527 organization, funded those
	I. THE "TESTING THE WATERS" ANALYSIS OVERLOOKS CRITICAL FACTS AND CONTRADICTS PRECEDENT 
	The F &LA finds that OAR "may" have funded travel and events for purposes of allowing Governor Walker to "test the waters" of a potential presidential candidacy. This finding, as discussed below, directly contradicts established FEC precedent by: 
	• overlooking Governor Walker's status as a sitting Governor and leading Republican policy voice with a history of receiving invitations to speak at events around the country because ofhis policy innovations and electoral successes having nothing to do with a federal candidacy; 
	• overemphasizing indefinite, off-the-cuff remarks in response to media inquiries; and 
	• failing to identify even one particularized testing-the-waters activity paid by OAR. 
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	A. The F&LA ignores Governor Walker's central role in the Republican party and conservative issues debate. 
	The F&LA inexplicably overlooks the most critical fact here: Governor Walker's status as an elected official and in the Republican party. Long before 2015 (and still today) Governor Walker's role as a party leader naturally led him to travel all over the country to speak to groups about politics and policy matters. Governor Walker was the sitting two-term Republi~ governor of Wisconsin. He had won three elections in four years, including a contentious 2011 recall election that received considerable national
	www.nytimes.com/2012/0 I /16/us/scott-walker-recall-drive-is-closely-watched.html. He 
	2018), https:/ /www.dailysignal.com/2018/12/1 1/the-scott-walker-years-taxpayer-centered­
	Taxpayers Billions, Forbes (Feb. 28, 2016), https://www.forbes.com/sites/Patrickgleason/2016/0 
	Wisconsin, Politico (Feb. 27, 2011), https://www.politico.com/story/201 l/02/gop­

	Consequently, long before 2015, Governor Walker routinely spoke to conservative grassroots and Republican groups across the nation -including in early primary states such as Iowa and South Carolina -and still does. See. e.g., brandootr, Scott Walker 2012 Republican National Committee Speech, YouTube (Aug. 29, 2012), = PY3E8Zp9AAg; Right Scoop, Full Speech: Governor Scott Walker at CPAC 2012, YouTube Scott Walker Speaks to Iowa Republicans (May 24, 2013), ­speaks-iowa-republicans (noting Walker was wrapping 
	https://www.youtube.com/watch?v
	(Feb. 10, 2012), https://www.youtube.com/watch?v=c0cjxT8ZAuU; PBS, 
	https://www.pbs.org/video/here-and-now-scott-walker
	-
	Gov. Scott Walker, YouTube (Mar. 16, 2013), https://www.youtube.com/watch?v=XXq5EhG4kq 

	Y. These efforts were not to explore the feasibility of a federal campaign. To the contrary, Governor Walker did exactly what prominent public figures do: engaged as a thought leader in robust issues debates that grow louder around key legislative battles and elections -activity falling well beyond he FEC's jurisdiction. In other words, Governor Walker epitomized that "[b]efore becoming a candidate, an individual may already be a public figure with a history of public activism and discourse who engages in a
	JON.ES l>AY 
	June 4, 2019 
	Page 3 
	Hunter & Petersen [hereinafter "Santorum SOR"] 7-8; see also. e.g., AO 1986-06 (Fund for America's Future). 
	Some of Governor Walker's travel and event attendance was done on behalf of OAR, a group formed to engage in, and which is still actively engaged in, the issues debate that has its own institutional mission and goals separate from any specific candidate: to promote the important role states and their elected leaders can play in resolving issues at the national level. See About visited June 4, 2019). As part of its mission, OAR seeks to encourage state-based conservative reforms similar to those that Governo
	Our American Revival, Our American Revival, http://www.ouramericanrevival.com/about/ (last 

	Such activities are commonplace among grassroots organizations, and the FEC has refused to attribute subjective political aspirations to a public figure associated with these organizations. See MUR 6907 (Huckabee), First General Counsel's Report 9 ("As a public figure and politician, Huckabee's association with a social welfare organization is not suggestive ofa testing-the-waters violation in itself'). An organization like OAR, according to the Commission, "may provide an individual . .. with a platform to
	b. The F &LA creates a false causal connection between OAR and testing-the­waters activity based on incidental responses to media inquiries. 
	Disappointingly, the F&LA also falls for the Complaints' game of press-statement "gotcha," placing great weight on a few random comments in response to media questions. It is true that a potential Governor Walker presidential candidacy was the subject of much chatter in early 2015. No one in his shoes could have or would have completely ignored that chatter, but the F &LA errs in suggesting scattered indefinite, off-the-cuff statements to the media about a possible run "link" his activities on behalfofOAR t
	This reliance on statements cherry-picked by the Complaints further overlooks the fact that Governor Walker made clear the policy purpose behind his work on behalf of OAR in various other public statements. See. e.g., Press Release, Our American Revival (Jan. 27, 2015) 27l5home.htm] ( quoting Govern 
	[http:/ /www.4president.us/websites/2016/ouramericanrevivalO l 
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	or Walker: "'Our American Revival encompasses the shared values that make our country great; limiting the powers ofthe federal government to those defined in the Constitution while creating a leaner, more efficient, more effective and more accountable government to the American people."'); Jessie Opoien, Scott Walker says fundraising committee is about 'ideas.' not promoting a opoien/scott-walker-says-fundraising-committee-is-about-ideas-not-promoting/article _ef9829dd572f-5dab-b8fb-4ede66b8f52c.html (quoti
	candidate, The Capital Times (Jan. 28, 2015), https://madison.com/ct/news/local/writers/jessie­
	-
	https://www.politico.com/story/2016/04/scott-walker-republican-wisconsin-221549 

	The actual facts about OAR, moreover, clearly sever any causal connection between the group and testing-the-waters activity. As noted, OAR continues to operate, and Governor Walker continues to travel on its behalf to promote their mutual message in support of federalism principles. These temporal facts matter to the testing-the-waters analysis, as the Commission made clear recently in MUR 6928. See Santorum SOR 14 ("[G]iven that Patriot Voices and the PAC continue operations to this day further undermines 
	c. The F &LA does not identify one particularized testing-the-waters expense, as its reliance on Governor Walker's appearance at the 2015 CPAC Conference is misplaced. 
	Finally, the F&LA ignores the FEC's repeated admonition that "[u]nlike 'candidacy,' which is a generalized status under the [Federal Election Campaign] Act, the Commission' s testing-the-waters regulations speak in terms of particularized payments for specific activities." Santorum SOR at 9. The Commission has explained that this means its "proper focus is on whether a particular payment is made solely for the purpose ofdetermining whether an individual should become a candidate." Id. (emphases added). The 
	The F&LA identifies only one event it believes was for testing the waters: Governor Walker's attendance at the February 2015 CPAC Conference (see F&LA at 10.) The facts prove otherwise. Governor Walker has been a prominent speaker at almost every CPAC Conference since 2012 -i.e., before and after his presidential candidacy. See Right Scoop, Full Speech: Governor Scott Walker at CPAC 2012, YouTube (Feb. / watch?v=cOcjxT8ZAuU; Am. Conservative Union, CPAC 2013 -Gov. Scott Walker (R-WI). 
	10, 2012), https://www.youtube.com
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	YouTube (Mar. 16, Conservative Union, CPAC 2016 -Gov. Scott Walker, YouTube (Mar. 3, youtube.com/watch?v=dw4MN1CIJ-Q; Am. Conservative Union, CPAC 2017 -Gov. Scott Conservative Union, CPAC 2019 -Scott Walker's Closing Remarks to What Makes America Great, YouTube (Feb. 28,2019), . This plainly "undermine[s] any particular significance of [Governor Walker's] CPAC attendance in 2015." Santorum SOR at 11. Governor Walker's CPAC attendance in 2015 was not for the purpose of testing the waters ofcandidacy, it was
	2013), https://www.youtube.com/watch?v=XXq5EhG4kqY; Am. 
	2016), https://www. 
	Walker, YouTube (Feb. 23, 2017), https://www.youtube.com/watch?v=E3VcHx6-62o&t=3s; Am. 
	https://www.youtube.com/watch?v=lvSgTtvnSAQ

	The F&LA wrongly suggests that "during his speech" to CPAC in 2015, Governor Walker said '"we are exploring a campaign,"' which it claims "appear[s] to link his activities on OAR's behalf to his assessment of a potential candidacy." (F&LA at 10.) Governor Walker's stray, indefinite statement was not part ofhis prepared remarks. See Am. Conservative Union, CPAC 2015 -Governor Scott Walker, WI. YouTube, at 18:47-19:30 (Feb. 26, 2015), _v7KT_ OVFE. It was an aside ina response to a hypothetical question about 
	https://www.youtube.com/watch?v=f

	In addition to the CPAC conference, the F&LA also mentions Governor Walker's attendance at a May 2015 Lincoln Day Dinner hosted by the Republican Party ofIowa. The F&LA quotes a press release issued by the Republican Party of Iowa puffing up the event's importance to the 2016 election. (F&LA at 5.) It is unclear what, if any, reliance the F&LA places on this puffery by event sponsors. The F&LA's analysis section does not mention it. Nonetheless, the marketing pitch ofa separate committee cannot be attribute
	https://www.c
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	The F&LA's failure to identify even one specific testing-the-waters activity paid for by OAR discredits any further effort to prosecute these matters. See, e.g .. MUR 5260 (Talent), First General Counsel's Report (dismissing matter where there were no specific instances of testing­the-waters activity). Absent some particularity focused around specific events reasonably believed to have been for testing the waters, any further investigation would be entirely unwarranted, a roving fishing expedition into a gr
	* * * 
	The FEC's vague testing-the-waters regulations are nearly forty years old. Although the Commission has had the opportunity to interpret the regulations through a series of advisory opinions and enforcement matters, it has yet to revise them. Governor Walker's First Amendment-protected activities on behalf of OAR were consistent with the FEC's existing precedent, and further enforcement efforts would be not only aimless and wasteful, but wholly unjustified. The Commission cannot engage in a rulemaking-by-MUR
	II. THERE IS NO JUSTIFICATION FOR FURTHER ENFORCEMENT EFFORTS RELATED TO THE TIMING OF GOVERNOR WALKER'S FEC STATEMENT OF CANDIDACY 
	The F&LA additionally finds that Governor Walker filed his Form 2 Statement of Candidacy untimely after announcing his presidential candidacy. 
	This section ofthe F&LA pays lip service-in a mere footnote -to the fact that Governor Walker before becoming a candidate under FECA and FEC regulations submitted to the FEC a letter noting he "had received contributions of more than $5,000" which made him a candidate under the FECA and regulations upon his announcement. (F&LA at 12 n.49.) The letter was provided to the FEC in lieu ofa Form 2 in order to place the public on notice that Governor Walker shortly would become a candidate. The FEC, for reasons u
	dONES DAY 
	June 4, 2019 Page 7 
	Nevertheless, the public knew that Governor Walker had announced his candidacy on July 13, 2015. There was no harm from any delay in filing the technical Form 2 -let alone from an alleged lapse of eight days that occurred seven months before any votes were cast in any state. Indeed, the Commission consistently has found such technicalities unworthy of additional enforcement efforts, even in the face ofsignificantly longer delays. See, e.g .• MUR 7261 (Levi for Colorado), Factual & Legal Analysis 6-7 (dismis
	In light ofthe foregoing discussion, the Commission should dismiss these matters and take no further action. 
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	CERTIFICATION 
	I, Laura E. Sinram, Acting Secretary and Clerk ofthe Federal Election Commission, do hereby certify that on July 01, 2019, the Commission decided by a vote of4-0 to approve the Subpoenas to Produce Documents and Orders to Submit Written Answers to C. Ryan Burchfield, Treasurer and Our American Revival and Governor Scott Walker, Scott Walker Inc. and Kate Lind as treasurer in her official capacity, as recommended in the Memorandum to the 
	Commission dated June 27, 2019. Commissioners Hunter, Petersen, Walther, and Weintraub voted affirmatively for the decision. Attest: 
	ci?frt~-~M)
	Date 
	Date 
	Acting Secretary and Clerk ofthe Commission 
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	FEDERAL ELECTION COMMISSION Washington, DC 20463 
	May 11, 2020 
	Via Electronic Mail Only Email: chris@ashby.law 
	Via Electronic Mail Only Email: chris@ashby.law 
	Via Electronic Mail Only Email: chris@ashby.law 

	Chris Ashby, Esq. 
	Chris Ashby, Esq. 

	Ashby Law 
	Ashby Law 

	602 Cameron Street, Suite 102 
	602 Cameron Street, Suite 102 

	Alexandria, Virginia 22314 
	Alexandria, Virginia 22314 

	TR
	RE: 
	MURs 6917 & 6929 

	TR
	Our American Revival and C. Ryan 

	TR
	Burchfield in his official capacity 

	TR
	as treasurer 

	Dear Mr. Ashby: 
	Dear Mr. Ashby: 


	Based on a complaint filed with the Federal Election Commission (the “Commission”), and information supplied by your client, the Commission on April 23, 2019, found reason to believe that Our American Revival and C. Ryan Burchfield in his official capacity as treasurer violated 52 U.S.C. § 30116(a), and instituted an investigation in this matter. 
	After considering all the evidence available to the Commission, the Office of the General Counsel is prepared to recommend that the Commission find probable cause to believe that violations of the Act have occurred. 
	The Commission may or may not approve the General Counsel’s recommendation.  Submitted for your review is a brief stating the position of the General Counsel on the legal and factual issues of the case.  Within 15 days of your receipt of this notice, you may file with the Secretary of the Commission a brief (ten copies, if possible) stating your clients’ position on the issues and replying to the brief of the General Counsel.  (Three copies of such brief should also be forwarded to the Office of the General
	If you are unable to file a responsive brief within 15 days, you may submit a written request for an extension of time.  All requests for extensions of time must be submitted in writing five days prior to the due date, and good cause must be demonstrated.  In addition, the Office of the General Counsel ordinarily will not give extensions beyond 20 days and may require that your clients toll the running of the state of limitations before granting such an extension.   
	MURs 6917 and 6929 (Our American Revival) Letter Enclosing General Counsel’s Brief Page 2 
	You may also request additional information gathered by the Commission in the course of its investigation in this matter. See Agency Procedure for Disclosure of Documents and Information in the Enforcement Process, 76 Fed. Reg. 34986 (June 15, 2011).  For your convenience, we have already included those documents that we relied upon as part of this mailing. 
	In addition, you may also request an oral hearing before the Commission.  See Procedural Rules for Probable Cause Hearings, 72 Fed. Reg. 64919 (Nov. 19, 2007) and Amendment of Agency Procedures for Probable Cause Hearings, 74 Fed. Reg. 55443 (Oct. 28, 2009).  Hearings are voluntary and no adverse inference will be drawn by the Commission based on a respondent’s decision not to request such a hearing.  Any request for a hearing must be submitted along with your reply brief and must state with specificity why
	A finding of probable cause to believe requires that the Office of the General Counsel attempt for a period of not less than 30, but not more than 90 days, to settle this matter through a conciliation agreement.  If we are unable to reach an agreement after 30 days, the Commission may institute a civil suit in United States District Court and seek payment of a civil penalty. See 52 U.S.C. § 30109(a)(6)(A). 
	Should you have any questions, please contact Adrienne Baranowicz, the attorney assigned to this matter, at (202) 694-1650. 
	Sincerely, 
	Lisa J. Stevenson Acting General Counsel Enclosure: Brief 
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	10 11 I. STATEMENT OF THE CASE 12 13 Former Wisconsin Governor Scott Walker (“Walker”) publicly announced that he was 
	14 running for President of the United States on July 13, 2015, weeks after his announcement that 15 he was testing the waters for a possible candidacy. Based on the Complaints, Responses, and 16 available record, the Commission found reason to believe that Our American Revival and 17 C. Ryan Burchfield in his official capacity as treasurer (“OAR”) violated 52 U.S.C. §§ 30116(a) 18 and 30118 by making excessive and prohibited contributions to Walker’s presidential campaign 19 committee, Scott Walker, Inc., 
	1
	2 

	MURs 6917/6929 (Our American Revival) General Counsel’s Brief Page 2of 28 
	1 private meetings with prospective donors and supporters.  OAR paid for Walker’s travel to these 2 events as well as for staff and consultants who supported Walker’s testing-the-waters activities. 3 Accordingly, the Office of the General Counsel (“OGC”) is prepared to recommend that the 4 Commission find probable cause to believe that OAR violated 52 U.S.C. §§ 30116(a) and 30118 5 by making excessive and prohibited contributions in connection with its efforts to support 6 Walker’s testing-the-waters activi
	8 OAR acknowledged in its subpoena response that “Governor Scott Walker founded Our 
	9 American Revival,” although it did not describe Walker’s role in detail or provide additional 10 information or documents to clarify the precise circumstances of OAR’s establishment.  In 11 response to the Commission’s subpoena, OAR stated that it was unable to locate “any documents 12 reflecting discussions with Gov. Walker or any individual acting on behalf of Scott Walker, Inc. 13 regarding the establishment of Our American Revival.”  However, a review of documents 14 obtained from third parties concer
	3
	4

	MURs 6917/6929 (Our American Revival) General Counsel’s Brief Page 3of 28 
	1 evidence confirms that OAR-funded activities were carried out so that Walker could test the 2 waters of a potential presidential candidacy well before Walker entered his self-described two3 week testing-the-waters period. 
	-

	4 1. 5 From OAR’s inception in January 2015 through June 2015, Walker attended multiple 6 fundraising events throughout New York, Florida, and Chicago, ostensibly to support OAR and 7 promote a generalized message of “[g]rowth, [r]eform and [s]afety.”OAR asserts that Walker 8 was communicating a generalized vision of state-based government solutions, but documents 9 show that Walker also used these meetings and events to test the waters by gauging support for 
	Private Meetings 
	5 

	10 his eventual candidacy and building a national fundraising team. 11 On June 5, 2019, OAR responded to the Commission’s Factual and Legal Analysis, 12 contested the legal basis for the Commission’s findings, and argued that Walker’s efforts to 13 campaign on behalf of other politicians prior to 2015 indicate that Walker was not using OAR to 14 test the waters for a presidential campaign.15 In response to a subpoena, OAR made two partial document productions, which it 16 acknowledged were incomplete, and t
	6 
	7

	MURs 6917/6929 (Our American Revival) General Counsel’s Brief Page 4of 28 
	1 stating that it did not have sufficient resources to continue to comply with the subpoena.2 Nevertheless, OGC was able to establish OAR’s role in Walker’s pre-candidacy activities 3 through publicly available information and third-party document productions.  OGC sent thirteen 4 informal requests for discovery, and later served Commission subpoenas for documents and 5 information to several key third-party vendors.  OGC was able to obtain documents from five of 6 OAR’s vendors, two of whom ultimately work
	8 
	9 

	10 Before Walker declared his candidacy, OAR provided him with the support and funding 11 necessary for him to travel the country to engage in testing-the-waters activities, including 12 meeting with potential donors and supporters in small group settings.  Walker participated in 13 dozens of these meetings, which OAR described in its response to the subpoena as “private 14 meetings.”  At those meetings, which OAR’s fundraising consultants researched and 
	10

	Letter from Chris Ashby, Counsel, OAR, to Jonathan A. Peterson, Attorney, FEC, at 1 (Sept. 4, 2019) (“Attach. 2”); see also Letter from Chris Ashby providing OAR Discovery Resp. (stating that “OAR will continue to review its records and anticipates that a supplemental production will be forthcoming”); Letter from Jonathan 
	8 

	A. Peterson to Chris Ashby (Sept. 26, 2019) (“Attach. 3”) (summarizing document production deficiencies). Counsel for OAR further stated that OAR would no longer be responding to communications from OGC as a “reflection of the fact that the Commission waited until the next national election was underway to commence an investigation of this matter from the last one — and in that interim, political realties have shifted, OAR has finished its work, people have moved on, memories have faded, and OAR’s resources
	For its part, OAR produced receipts that OAR’s staffers and consultants submitted in connection with their work, providing insight into the substance of its staffers’ travels. See, e.g., OAR-003-000448. OAR also produced some internal communications concerning OAR’s work to secure speaking engagements for Walker. See, e.g., OAR-000-000008. 
	9 

	OAR’s Discovery Resp. at 10-29. OAR’s Discovery Response included an “Attachment A,” which contained a partial travel itinerary of travel where “Our American Revival believes that Gov. Walker traveled.” 
	10 

	MURs 6917/6929 (Our American Revival) General Counsel’s Brief Page 5of 28 
	1 scheduled, in addition to seeking donations to OAR, Walker appears to have sought 2 endorsements to assess the attendees’ willingness to serve as state financial chairs in his future 3 campaign, and seek commitments for contributions to any future presidential campaign.   4 These meetings, which began in January 2015, followed similar general scripts, which an 5 OAR fundraising consultant prepared in advance of Walker’s calls and meetings with potential 6   Many of the briefing documents written for Walke
	donors.
	11
	12 
	potential donors to contribute to OAR itself.
	13 

	10 consultant state that Walker should “[d]iscuss [with meeting participants] your [Walker’s] 11 preparation for 2016.”12 On January 24 and 25, 2015, Walker traveled on flights arranged and paid for by OAR13 to Palm Springs, California, to participate in the Freedom Partners Seminar at the Ritz-Carlton 14 According to the briefing notes an OAR consultant 
	14 
	15 
	Rancho Mirage hotel and private meetings.
	16 

	OAR hired this consultant for “fundraising services,” and it was paid approximately $809,375 for its fundraising services. OAR Discovery Resp. at 5. 
	11 

	See, e.g., DONER-000864-865 (“Attach. 4”) (Briefing summary for Jan. 18, 2015 call); DONER-000918919 (“Attach. 5”). (Briefing Summary for Jan. 21, 2015, call). 
	12 
	-

	See, e.g., Attach. 4 at DONER-000864; Attach. 5 at DONER-000919. 
	13 

	DONER-000880 (“Attach. 6”) (Briefing summary for Jan. 22, 2015, call). 
	14 

	From approximately January 1, 2015, through July 31, 2015, OAR entered into a leasing agreement with Sitatunga Springs LLC to use Sitatunga’s aircraft. See Letter from Benjamin Abrams, Counsel, Sitatunga Springs LLC, to Jonathan Peterson, Attorney, FEC (June 28, 2019) (“Attach. 7”) (enclosing Sitatunga document production). OAR has similarly acknowledged that Sitatunga Springs provided “travel and related logistical support services to Our American Revival.” OAR Discovery Resp. at 5. OAR appears to have pai
	15 

	See Excel spreadsheet produced by Sitatunga Springs LLC titled “2015 Flight Summary” at line 5 (“Attach. 9a”); Excel spreadsheet produced by Sitatunga Springs titled “2015 OAR Flights” at sheet labeled “1-24 to 1-26” 
	See Excel spreadsheet produced by Sitatunga Springs LLC titled “2015 Flight Summary” at line 5 (“Attach. 9a”); Excel spreadsheet produced by Sitatunga Springs titled “2015 OAR Flights” at sheet labeled “1-24 to 1-26” 
	16 
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	1 prepared, OAR instructed Walker to ask supporters at those meetings to support his “2016 efforts 2 with [a] public endorsement.”  Similarly, another supporter of both OAR and the Committee 3 hosted a breakfast event featuring Walker for which the invitation provided contact information 4 for individuals seeking “more information on Scott Walker’s Campaign.”5 In February and March 2015, Walker continued his OAR-funded trips to secure support 6 for a potential candidacy, and he was supported by OAR employee
	17
	18 
	19

	10 member of OAR’s fundraising team subsequent to a February 6, 2015, call with a potential donor 11 in Colorado indicate that Walker had not only already begun to discuss his potential presidential 12 candidacy, but had even begun to consider potential running mates:  “Gov said why I’m 13 preparing/running is because he said for US to beat Hillary Clinton, we have a hard time beating 14 a name from the past with another name from the past.  Said there’s a hunger for the next 
	(depicting fueling stops at Oshkosh, WI, Des Moines, IA, Palm Springs, CA, San Francisco, CA, and Denver, CO, and indicating that Walker was accompanied by five other individuals, including ones named Rick and Kate for portions of the trip) (“Attach. 9b”). OAR’s Executive Director was Rick Wiley and OAR’s fundraising consulting was handled by Kate Doner through her company Doner Fundraising. 
	DONER-000225-228 (“Attach. 10”) (Briefing Notes for Jan. 25, 2015, private meeting). 
	17 

	DONER-000244 (“Attach. 11”) (Invitation to Jan. 25, 2015, breakfast event in Indian Wells, CA). 
	18 

	DONER-000069-70 (“Attach. 12”) (Briefing notes for Feb. 19, 2015, meeting at the Harvard Club). See also Attach. 9b, (2015 OAR Flights) at sheet labeled “2-18 to 2-23-15”. OAR appears to have been billed $See Sitatunga Invoice for Flight 1509 (“Attach. 13”). OAR confirmed these meetings in “Attachment A” of its initial discovery response, stating, “employees and agents of Our American Revival also traveled on each trip identified in Attachment A.” OAR Discovery Resp. at p. 3, 10-29. 
	19 
	21,849.45 in connection with this flight. 
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	1 generation of leaders, especially if Clinton is the nominee.  With [Senator Marco] Rubio, said a 
	2 team like that could make a pretty stark contrast.”
	20 

	3 OAR also funded efforts by Walker to seek the support of potential fundraising 
	4 “bundlers”OAR briefing 
	 in 2015 in the event he decided to become a presidential candidate.
	21 

	5 documents instructed Walker to ask numerous people to join his team “should he decide to run 
	6 for higher office.”The briefing notes for a “breakfast/meet & greet” held on March 12, 2015, 
	22 

	7 where 43 invitees were expected to attend, indicate that OAR Executive Director Rick Wiley 
	8 previously attended an American Opportunity Alliance conference in Jackson Hole, Wyoming, 
	DONER-000888-892 at 889 (“Attach. 14”). 
	20 

	27, 2015, dinner reception in Boca Raton, FL containing an “ask” that a potential donor “consider bundling (should Walker decide to run)?”). See also OAR-010000052-62 (planning Walker’s itinerary and confirming that OAR should be invoiced) (“Attach. 16”); OAR Discovery Resp. at 13-14 (confirming Walker’s private meetings in the Palm Beach area). 
	21 
	DONER-000475-477 (“Attach.15”) (Briefing Notes for Feb. 
	-

	DONER-000751-752 (“Attach. 17”) (Briefing notes for a Mar. 2, 2015, private meeting in Chicago, IL); DONER-000744-745 (“Attach. 18”) (Briefing notes for a Mar. 2, 2015, private dinner in Chicago, IL stating “Should I decide to run, I’d like for you to help me raise $1.5M out of IL”); DONER-000806-808 ( “Attach. 19”) (Briefing notes for a Mar. 10, 2015, meeting at the Hotel Bel Air in Los Angeles, CA stating that Walker let donors know that “you are building a team to support you should you decide to run for
	22 
	Please ask [potential donor] to serve as a CA co-chair and raise $500k by the end of the year, if you choose to run
	you would like [potential donor] to play a role in your California efforts and serve as a Los Angeles Chair and raise $500K by the end of the year
	you would like [potential donor] to play a role in your California efforts, raise $250K and help you meet your $2M goal in hard money from CA by the end of the year.
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	1 where he “spoke about OAR [and] your potential run for Higher Office.”The OAR-prepared 2 note further instructs Walker to: 3 Please let the group know that you are considering a potential run 
	23 

	4 for higher office.  Give them background on OAR as well as your 5 record in WI.  Should you decide to run, you would love their 6 support both publicly and financially.  There are several 7 individuals in the room who are substantial bundlers in the tri8 states region and you would like them to serve on your NFC. 9 Please ask those who are interested in helping now, to consider a 
	-

	10 larger contribution to OAR.
	24 

	11 Finally, at a March 30, 2015, dinner reception, OAR prepared Walker’s talking points for 12 interactions with various attendees, including the statement:  “Need your endorsement and 13 financial support.  I can’t do this run without both.”
	25 

	14 As these materials reflect, the evidence confirms that Walker did not use OAR meetings 15 to promote conservative causes generally, but rather, he used these meetings to ascertain support 16 for his own candidacy, including vis-a-vis other potential presidential candidates, and, moreover, 17 that Walker did so with OAR’s support.  In preparing Walker for one of these meetings, for 18 example, the OAR employees and agents noted that a potential supporter “was staying with 19 Romney until Romney decided wh
	26 

	DONER-000173-175 (“Attach. 24”) (Briefing Notes for Mar. 12, 2015, meeting in New York, NY); see also Attach. 9b, “2015 OAR Flights” at sheet labeled “3-11 to 3-15-15”; Sitatunga Flight invoice for Flight 1513 (“Attach. at Attachment A, page 15 of pdf. 
	23 
	25”) (showing that OAR was billed $20,128.50 for this travel); OAR Discovery Resp. 

	Attach. 24 at DONER-000174 (Briefing Notes for Mar. 12, 2015, meeting in New York, NY). 
	24 

	DONER-000332-333 (“Attach. 26”); see also DONER-000334 (“Attach. 27”); DONER-000337 (“Attach. 28”); DONER-000338-339 (“Attach. 29”); DONER-000330-331 (“Attach. 30”). 
	25 

	DONER-000836-837 (“Attach. 31”) (Briefing Notes for Jan. 31, 2015, private meeting in McLean, VA). Walker was in DC for the Alfalfa Dinner and appears to have traveled to DC on a Sitatunga Flight paid for by OAR. 
	26 
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	1 donor was “supporting Jeb, but might hedge his bets” and that another “is willing to go against 2 Bush.”  Still other briefing documents indicate OAR researched whether potential donors had 3 already decided to support another candidate, noting that a potential donor “has not decided on a 4 candidate but is very impressed with you and ‘leaning towards you.’”Similarly, OAR5 prepared briefing notes for a March 18, 2015, private meeting evaluate a potential donor’s 6 support for Bush noting that, “[a]t the t
	27
	28
	29 
	-
	30

	10 Walker supporter in New York City referenced and summarized a February 6, 2015, call with 11 that same supporter, stating that Walker had “expressed that in order to beat Hillary, the 12 Republican Party will need a fresh face with big bold ideas and a leader who follows through.”13 The potential donor “agreed that you fit into the ‘new and fresh’ category and said that your 
	31 

	See Attach. 9a, “2015 Flight Summary” at line 6 (listing Sitatunga Flight 1505); Email produced by Sitatunga Springs dated Feb. 19, 2015, at 2:56 pm attaching credit card reimbursement depicting Walker Flight 1505 to DC (“Attach. 32”). 
	DONER-000425-426 (“Attach. 33”) (Briefing Notes for Mar. 5, 2015, lunch meeting in Boca Raton, FL; see also Attach. 9b, “2015 OAR Flights” at sheet labeled “3-4 to 3-8-15”; Sitatunga Flight invoice for Flight 1511 (“Attach. 34”) (showing that OAR was billed $30,618 for this travel). 
	27 

	DONER-000431-432 (“Attach. 35”) (Briefing Notes for a Mar. 5, 2015, private meeting in Naples, FL). 
	28 

	DONER-000180-183 (“Attach. 36”) (Briefing Notes for Mar. 12, 2015, private meeting in New York, NY); see also Attach. 9b, “2015 OAR Flights” at sheet labeled “3-11 to 3-15-15”; Sitatunga Flight invoice for Flight 1513 (“Attach. 
	29 
	37”) (showing that OAR was billed $20,128.50 for this travel). 

	DONER-000386 (“Attach. 38”) (Briefing Notes for Mar. 18, 2015, private meeting). 
	30 

	DONER-000170-173 (“Attach. 39”) (Briefing Notes for Mar. 12, 2015 private meeting in New York, NY, which also state “Let him know you are still seriously considering a run for higher office.”). 
	31 
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	1 record in WI proves you follow through on your promises.”Briefing documents and 2 communications prepared or received by other OAR consultants indicate that Walker continued 3 to seek endorsements and build his network through the spring of 2015.4 OAR’s Response to the Commission’s Factual and Legal Analysis did not address in 5 detail the activities it undertook for Walker, but instead emphasized Walker’s public speaking 6 experience between 2011 and 2014 in support of its position that Walker’s 2015 act
	32 
	33 
	unrelated to his potential candidacy.
	34 

	10 record as a major example of successful state-based solutions,” suggesting that it provided 
	11 
	logistical support to Walker so that he could promote OAR’s purportedly issue-based agenda.
	35 

	12 OAR later confirmed many of Walker’s travels, listing his public speaking events along with 
	Id. 
	32 

	See Word Document titled (“Attach. 40”) (documenting a May conference call where OAR prepared Walker to seek support from multiple “key” New Hampshire activists and listing their preferred presidential candidates); LG Production, Apr. 23, 2015 email to Andrew Leach (“Attach. 41”). 
	33 
	“NH Target Activists_5.8.15” 

	See RTB Resp. at 5-7. Specifically, OAR maintains that Walker had only made a handful of impromptu statements in response to press speculation about his candidacy, but a review of publicly available information reveals that Walker made comments indicating that he was considering his candidacy. OAR published a video of Walker speaking at Rick Scott’s Economic Growth Summit where Walker stated, “I appreciate Rick inviting me and a number of other folks who either are or, like me, are thinking about maybe the 
	34 
	https://www.youtube.com/watch?v=tBqS8FzyVhw
	https://www.youtube.com/watch?v=tBqS8FzyVhw


	. 
	committee/
	https://www.washingtonpost.com/news/post-politics/wp/2015/06/18/scott-walker-forms-a-testing-the-waters
	-


	See RTB Resp. at 12. 
	35 

	MURs 6917/6929 (Our American Revival) General Counsel’s Brief Page 11 of 28 
	1 numerous “private meetings” that correspond to more detailed information obtained from third 2 parties, described above, about OAR’s activities with respect to those meetings. OAR also 3 referenced several “blog” posts on its webpage as support for its arguments that OAR was 4 engaged in issue advocacy, and claims that OAR continued to have staff and fundraise in 2016 5 6 The materials produced by OAR provide some insight into OAR’s functions but do not 7 completely address its activity.  While OAR’s resp
	36
	and 2017 and remains a going concern today.
	37 

	10 meetings” that were arranged, researched, and funded by OAR.  As explained above, OAR 11 stopped producing documents in response to the Commission’s subpoena and stopped 12 communicating with OGC, so it remains unknown whether OAR would have addressed these 13 private meetings in later discussions with OGC.OAR also protested OGC’s efforts to obtain 14 materials from third-party witnesses as “unfair.”15 It is these private meetings, about which OAR provided little to no information or 16 documents, that r
	38
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	See Attachment A to OAR Discovery Resp. 
	36 

	See RTB Resp. at 12-13; but see supra n.8 (describing communications from OAR’s counsel claiming that OAR had “finished its work”). See RTB Resp. at 5-7. See Attach. 2 (Letter from OAR to FEC). Id. at 2. 
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	1 strategic talking points for Walker concerning donations and endorsements, and paying for 2 private travel, all to support Walker’s testing-the-waters activities. 
	3 2. 4 OAR’s staff of well-known political campaign consultants was regarded by the media as 5 Walker’s “campaign-in-waiting,” and it effectively functioned in that capacity.  In January and 6 February 2015, OAR built its staff of individuals and consulting companies; most of these people 7 and companies would work for Walker’s Committee almost immediately after leaving OAR, 8 apparently performing the same work for the Committee as they had for OAR.  For example, 9 Rick Wiley, began working for OAR as Exec
	Staffing of OAR 
	41

	10   The next day, 11 June 18, 2015, Wiley started working for the Committee as Walker’s Campaign Manager. 12 Similarly, Kirsten Kukowski was OAR’s Communications Director from March 1, 2015, until 13 June 18, 2015, when she began to work for the Committee as its Communications Director. 14 Matt Mason was OAR’s Political Director from February 1, 2015, through June 17, 2015.15 Information available to the Commission indicates that on or about July 2, 2015, Mason began to 
	on June 17, 2015, two days after Walker announced his potential candidacy.
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	Zeke Miller, Scott Walker Hires Two Former RNC Aides in Political Roles, TIME (Mar. 1, 2015), (“Time Magazine Article”); see also James Hohmann, Walker Aides Will Run His Super PAC, POLITICO (Apr. 16, 2015), . 
	41 
	/ 
	https://time.com/3727860/sc0tt-walker-dannv-odriscoll-wel

	walker-super-pac-117062
	https://www.politico.com/story/2015/04/scott
	-


	Wiley was paid through his company, 1060 Group, Inc. OAR Discovery Resp. at 3. We sent letters requesting information from the 1060 Group in June 2019, but did not receive a response. On September 5, 2019, the Commission issued a subpoena to 1060 Group, Inc. On September 17, 2019, we received a motion to quash the subpoena. Although we attempted on September 26, 2019, and October 8, 2019, to resolve the issues raised in the motion and negotiate more limited requests, counsel has declined to discuss the subp
	42 

	OAR Discovery Resp. at 3. 
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	OAR Discovery Resp. at 3. 
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	1   OAR’s payroll declined from $95,661 on 2 April 13, 2015, to $39,154 on July 1, 2015, to $5,228 on July 29, 2015.  Further, there do not 3 appear to be any payroll expenditures for OAR between August and November 2015.The 4 sharp decrease in OAR’s total payroll expenditures indicates that many individuals who departed 5 were not replaced, and that OAR ceased much of its activity after Walker declared his candidacy, 6 as described at the end of this subsection. 7 Other companies that provided services to 
	work for the Committee as its Political Director.
	45
	46
	47 
	48

	10 Consulting provided “technical services”LG Strategies 11 provided consulting services concerning New Hampshire grassroots efforts to both OAR and the 12 Similarly, both OAR and the Committee utilized Air Charter Team, Inc., for 
	 for both OAR and the Committee.
	49 
	Committee.
	50 

	See Katie Glueck, The Power Players Behind Scott Walker’s Campaign, POLITICO (July 14, 2015), . 
	45 
	https://www.politico.com/story/2015/07/scott-walker-2016-campaign-staff-power-players-120086
	https://www.politico.com/story/2015/07/scott-walker-2016-campaign-staff-power-players-120086


	Compare Sched. B, OAR 2015 IRS Mid-Year Report Form 8872 (July 31, 2015) (“OAR IRS Mid-Year Report”) (noting an Apr. 13, 2015 payroll payment of $95,661) with Sched. B, OAR 2015 IRS Year-End Report Form 8872 (Jan. 29, 2016) (“OAR IRS Year-End Report”) (depicting a decrease in payroll from $39,154 on July 1, 2015 to $5,228 on July 29, 2015). Additionally, there were no payroll expenditures between late July and mid-December on OAR’s year-end filing. 
	46 

	Sched. B, OAR IRS Year-End Report. 
	47 

	See Discovery Resp. of Mark Stephenson and Red Oak Strategic at 1 (Aug. 7, 2019) (“Attach. 42”); Discovery Resp. of Andy Leach and LG Strategies at 1-2 (June 17, 2019) (“Attach. 43”). 
	48 

	Sched. B, OAR IRS Mid-Year Report (listing Adesys as providing IT equipment and Consulting); Scott Walker Inc., Second Amended 2015 October Quarterly Report at 1904 (listing Adesys Consulting LLC as providing “Technical Services”). 
	49 

	Attach. 43 (Discovery Resp. of Andrew Leach and LG Strategies) at 1-2. 
	50 
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	1 travel, Connectivist Media for online and digital consulting,Ground Game Strategies for 2 political consulting, Harbinger Outreach for event consulting,Just Win Strategies for 3 grassroots organizational consulting services,and Madison Strategies for additional political 4 5 In response to Commission requests for information, several of OAR’s consultants who 6 worked for both OAR and the Committee revealed that they were paid identical amounts by both 7 organizations and provided the same type of services
	51
	52 
	53
	54 
	55 
	consulting.
	56 
	57

	10   In his response to the Commission’s document requests, Leach described his work for 11 both entities collectively, stating: 
	month.
	58

	Sched. B, OAR IRS Mid-Year Report (providing “airfare”); Scott Walker Inc., Second Amended 2015 October Quarterly Report at 1906 (providing “Travel: Air”). 
	51 

	OAR Discovery Resp. at 6; Sched. B, OAR IRS Mid-Year Report (providing “online services”); Scott Walker Inc., Second Amended 2015 October Quarterly Report at 2061-62, 2736 (providing “online advertising” and “digital consulting). 
	52 

	Sched. B, OAR IRS Mid-Year Report (providing “political consulting”); Scott Walker Inc., Second Amended 2015 October Quarterly Report at 2217 (providing “field consulting”); OAR Discovery Resp. at 7 (“Ground Game Strategies provided grassroots organizational consulting services”). 
	53 

	Sched. B, OAR IRS Mid-Year Report (providing “event consulting”); Scott Walker Inc., Second Amended 2015 October Quarterly Report at 2234-36 (providing “event production consulting” and “campaign promotional items”). 
	54 

	OAR Discovery Resp. at 6 (“Just Win Strategies provided grassroots organizational consulting services”); Scott Walker Inc., Second Amended 2015 October Quarterly Report at 2282-83 (providing “field consulting”). 
	55 

	OAR Discovery Resp. at 6 (“Madison Strategies provided strategic political consulting and conservative outreach services”); Sched. B, OAR IRS Mid-Year Report (providing “political consulting”); Scott Walker Inc., Second Amended 2015 October Quarterly Report at 2310-11 (providing “strategy consulting”). 
	56 

	Attach. 43 (Discovery Resp. of Andy Leach and LG Strategies) at 1. 
	57 

	Id. 
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	1 LG Strategies was retained to provide consulting services to Our 2 American Revival and later Scott Walker, Inc. for efforts in New 3 Hampshire.  Our role was to provide strategic advice and work 4 with staff assigned to NH to help them building [sic] a successful 5 network in New Hampshire.  We also helped to organize events 6 throughout the state where people could meet Governor Walker 7 
	and hear his message.
	59 

	8 Similarly, Mark Stephenson, through his company Red Oak Strategic, served as a Chief Data 
	9 Officer for OAR through “the first half of 2015, billing OAR $15,000 a month.”  In July 2015, 10 Stephenson was hired in his individual capacity as “data director” for the Committee and was 11 12 OAR staff and vendors not only served in similar capacities for OAR and the Walker 13 Committee, but there is also evidence that OAR did not dispute perceptions that it was 14 effectively functioning as Walker’s potential campaign committee.  Reporters seeking comment 15 on Walker’s prospective campaign reached o
	60
	paid an identical amount of $15,000 a month.
	61 
	62

	Attach. 43 (Discovery Resp. of Andy Leach and LG Strategies) at 1. 
	59 

	Attach. 42 (Discovery Resp. of Mark Stephenson and Red Oak Strategic) at 1-2 (explaining that his employment with both OAR and the Committee were the result of informal “dialogue and negotiations” and that he was paid identical amounts by both entities). 
	60 

	Id. 
	61 

	LG Production, February 18, 2015 email chain between Jason Donner of Fox News and Andrew Leach (“Attach. 44”). 
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	1 clarify that OAR had hired him, not Walker, which indicates that his real job was to consult 2 Similarly, emails showed OAR 3 staff initially agreed with a New York Times editor’s description of “campaign staff of announced 4 and likely 2016 presidential candidates,” that included a Walker team composed of individuals 5 who, at the time, were working for OAR.6 Finally, after Walker announced his candidacy, OAR continued to exist, but in a 7 significantly diminished capacity.  As noted above, its Executive
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	Walker and not support OAR’s purported generalized mission.
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	10 Additionally, many of OAR’s vendors stopped providing services to OAR that appeared to 
	11 support a potential Walker campaign and began providing those same services to the Committee 
	Id.; see also Attach. 41 (Apr. 23, 2015 email to Andrew Leach). 
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	OAR stated in its Response to the Commission’s subpoena that it sought to exploit the public’s interest in the 2016 election and the possibility that Walker was considering a campaign, stating, “Conservative activists, donors, political operatives, reporters and others constantly sought to discuss the upcoming elections. Our American Revival sought to take advantage of that interest to set a policy agenda and influence the debate in the 2016 elections.” OAR Discovery Resp. at 4. 
	64 

	See OAR-10-000523-000524 (Apr. 22, 2015 email from Ashlee Strong to Rick Wiley, Kirsten Kukowski & Matt Mason stating “This all looks good to me” in response to a New York Times staffer concerning the roles of OAR staffers). It appears that OAR ultimately denied the existence of a campaign team. Id. (Kukowski replied, “They can’t publish this.”). However, The New York Times’s assessment of the roles that OAR staffers would play on Walker’s campaign did indeed prove to be accurate — Rick Wiley would become W
	65 
	https://www rrstar.com/article/20150724/NEWS/150729599
	https://www rrstar.com/article/20150724/NEWS/150729599


	OAR Discovery Resp. at 3-4. 
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	1 The mass departure of OAR staff and consultants 2 to Walker’s Committee, coupled with the fact that OAR does not appear to have replaced much 3 of its staff, confirms the perception that OAR was Walker’s “campaign in waiting.”4 OAR’s diminution in staffing and consultants is reflected in OAR’s overall spending in 5 the months and years following Walker’s announcement of his candidacy.  OAR reported 6 making $5,135,846 of expenditures in its first IRS filing, which covered the period from OAR’s 7 formation
	under substantially identical arrangements.
	67 
	68 
	the waters.
	69 
	dropped by 69%, to $1,605,485.
	70 

	10 OAR’s 2016 First Quarterly Report disclosed $350,433 in expenditures, its Second Quarterly 11 Report disclosed $265,363, its Third Quarterly Report disclosed $142,093,and its Year-End 12   And during the first half of 2017, OAR reported spending only 13 
	71
	72
	73 
	Report disclosed $123,815.
	74
	$23,561, suggesting that its activity had virtually ceased after the 2016 election.
	75 

	See, e.g., Attach. 43 (Discovery Resp. of Andrew Leach and LG Strategies) at 1-2; see also Attach. 42 (Discovery Resp. of Red Oak Strategic) at 2 (describing transition details between OAR and the Committee). See also supra at 12-13. 
	67 

	Time Magazine Article. OAR IRS Mid-Year Report at 1. OAR IRS Year-End Report at 1. OAR 2016 IRS First quarterly report Form 8872 at 1 (Apr. 15, 2016). OAR 2016 IRS Second quarterly report Form 8872 at 1(July 15, 2016). OAR 2016 IRS Third quarterly report Form 8872 at 1 (October 13, 2016). OAR 2016 IRS Year-End Report Form 8872 at 1 (Jan. 31, 2017). OAR 2017 IRS Mid-Year Report Form 8872 at 1 (Jul. 31, 2017). 
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	1 III. LEGAL ANALYSIS 2 A. OAR Funded Walker’s Testing-the-Waters Activities 3 
	4 The Commission found reason to believe that OAR may have engaged in unreported 5 testing-the-waters activity on behalf of Walker, which would result in excessive and/or 6   The evidence developed during the 
	prohibited contributions to Walker’s Committee.
	76

	7 investigation confirms those earlier findings and demonstrates that there is probable cause to 8 believe that OAR expended resources to fund testing-the-waters activities for Walker prior to his 9 formal announcement that he was testing the waters on June 17, 2015. 
	10 An individual becomes a candidate under the Federal Election Campaign Act of 1971, as 11 amended (the “Act”), if he or she receives contributions or makes expenditures in excess of 12 The Commission’s regulations 13 create exemptions to the definitions of contribution and expenditure — and therefore to the 14 $5,000 candidacy threshold — to allow individuals to conduct certain activities to evaluate a 15 potential candidacy, i.e., to “test the waters.”  These exemptions exclude from the definition of 16 
	$5,000, or consents to another doing so on his or her behalf.
	77 
	78
	whether an individual should become a candidate.
	79 

	Factual & Legal Analysis at 2 (“F&LA”); MURs 6917/6929, Certification (Apr. 23, 2019). 
	76 

	52 U.S.C. § 30101(2); 11 C.F.R. § 100.3(a). 
	77 

	See 11 C.F.R. §§ 100.72(a), 100.131(a); see also Explanation and Justification for Final Rules of Payments Received for Testing the Waters Activities, 50 Fed. Reg. 9,992, 9,993 (Mar. 13, 1985) (“Testing the Waters E&J”); see also Explanation and Justification to the Disclosure Regulations, House Doc. No. 95-44, Communication from the Chairman, FEC, Transmitting the Commission’s Proposed Regulations Governing Federal Elections, at 40 (Jan. 12, 1977) (defining testing-the-waters payments). 
	78 

	11 C.F.R. §§ 100.72(a), 100.131(a); see also F&LA at 7, MUR 6775 (Hillary Clinton); F&LA at 8, MUR 6776 (Niger Innis); F&LA at 6, MUR 6735 (Joseph A. Sestak). 
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	1 exemption for activities directed to an evaluation of the feasibility of one’s candidacy, though 2 not for conduct signifying that a decision to become a candidate has been made.Testing-the3 waters activities include, but are not limited to, payments for polling, telephone calls, and travel, 4 When an individual 5 becomes a candidate, any such funds received or payments made in connection with testing-the6 waters activity must be reported as contributions or expenditures on the first disclosure report 7 8
	80 
	-
	and only funds permissible under the Act may be used for such activities.
	81 
	-
	filed by the candidate’s authorized committee.
	82 
	83

	10 traveling to speak with opinion makers and political and non-political groups for the purpose of 11 deciding whether potential political support exists for a national campaign is testing-the-waters 12   Similarly, in MUR 5908 (Duncan Hunter), the Commission found reason to believe 13 that a candidate’s spending on travel to early primary states “to publicize his Presidential 14 campaign, and/or gauge support for his campaign” before declaring his candidacy, should have 
	activity.
	84

	See Advisory Op. (“AO”) 1981-32 at 4 (Askew); see also Testing the Waters E&J at 9,993. 
	80 

	See AO 1981-32 at 3-4; see also F&LA at 4 MUR 6224 (Carly Fiorina); F&LA at 2, MUR 6533 (Haney); Statement of Reasons of Vice Chairman Petersen and Commissioners Hunter, McGahn and Weintraub at 1, MUR 5934 (Thompson) (“SOR”) (stating that, “[d]uring the ‘testing the waters’ period, the individual may, among other things, conduct polls, make telephone calls, and travel to determine the viability of the potential candidacy.”); First Gen. Counsel’s Rpt. at 3, MUR 5703 (Rainville) (“First GCR”) (stating that, “
	81 

	11 C.F.R. § 101.3. A contribution includes any “gift, subscription, loan, advance, or deposit of money or anything of value made by any person for the purpose of influencing” any federal election. 52 U.S.C. § 30101(8)(A). “[A]nything of value” includes all in-kind contributions. 11 C.F.R. § 100.52(d)(1). 
	82 

	11 C.F.R. §§ 100.72(a); 100.131(a); accord AO 1981-32 at 4. 
	83 

	AO 1981-32 at 3-4. 
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	1   When evaluating whether a 2 respondent had ceased testing the waters and begun a candidacy, the Commission has determined 3 that expenditures relating to political strategy consulting and fundraising consulting could fall 4 5 In response to the Factual and Legal Analysis, OAR argues that the Commission’s 6 findings represent a departure from prior testing-the-waters matters, and asserts that Commission 7 precedent establishes that “an organization does not make testing the waters expenditures when it 8 
	been reported as testing the waters or campaign expenses.
	85
	within permissible testing-the-waters activity.
	86 

	10 policy and supports other candidates.”  In support of its position, OAR cites an advisory 11 opinion in which a multicandidate committee proposed to fund a potential presidential 12 candidate’s midterm election appearances on behalf of other candidates, a political party, and 13 policies, during which the potential candidate would refer to such candidacy only “in an 14 incidental manner or in response to questions by the public or press.”OAR focuses on the 15 “incidental” language in the advisory opinion
	87
	88 
	89 

	F&LA at 4-7, MUR 5908 (Hunter). The Commission took no further action in MUR 5908 after the investigation revealed that the leadership committee’s excessive contributions to the candidate were likely de minimis. See SOR, Comm’rs Petersen, Hunter, McGahn, Walther, & Weintraub at 2-3. 
	85 

	F&LA at 5-6, MUR 6224 (Carly Fiorina) (finding that a candidate’s “pre-announcement spending and fundraising were consistent with ‘testing the waters’ activity”). 
	86 

	RTB Resp. at 4. 
	87 

	AO 1986-06 (Fund for America’s Future) at 3; see RTB Resp. at 2-3. 
	88 

	AO 1986-06 at 4 (noting that “incidental statements” would not encompass “public statements” referring to an individual’s possible intent to campaign for federal office or activities such as “soliciting funds, holding meetings 
	89 
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	1 Moreover, the Commission cautioned that the exclusion of the outside group’s payments for the 2 potential candidate’s appearances at events from allocation as testing-the-waters expenses is 3 premised on such appearances being made “on behalf of local, state, or Federal congressional or 4 senatorial candidates or party-building events as described by 11 C.F.R. 110.8(e) rather than 5 appearances primarily related to the presidential nomination process.”6 Additionally, although OAR relies on several other f
	90 

	10 which the Commission found no reason to believe a state PAC made contributions to Talent on a 11 record that did not “link [the state PAC] to any federal campaign activity.”Here, the 12 Commission found that Walker made statements while traveling on OAR’s behalf that suggested 13 that he was considering a candidacy, thus providing the necessary “nexus” between OAR and 14 OAR similarly relies on the Statement of Reasons in MUR 6928 15 (Santorum) to argue that no “nexus” exists between OAR and Walker’s 201
	91 
	Walker’s campaign activity.
	92 

	(which constitute more than incidental contacts) with individuals or the press regarding such a potential candidacy . . . .”). 
	Id. 
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	First Gen. Counsel’s Rpt. at 24, MUR 5260 (Talent) (emphasis in original); see also Certification, MUR 5260 (Talent) (Jan. 9, 2003). F&LA at 11-12; compare First GCR at 28-29, MUR 5260 (Talent). 
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	1 becoming a candidate does not give rise to a violation of the Act.”As the evidence establishes, 2 Walker’s association with OAR did not simply provide with him with a platform for his public 3 image; it provided him with the framework and funding to test out a potential campaign.  OAR’s 4 argument that MUR 6907 (Huckabee), in which the complaint failed to allege any testing-the5 waters activity performed or funded by the non-profit, precludes OGC from recommending that 6 OAR was funding Walker’s testing-t
	93 
	-
	evidence in this case is far stronger.
	94 

	10 The 11 lack of a nexus between other politicians’ testing-the-waters activities and other organizations’ 12 expenditures as discussed in these prior matters does not change the relationship between 13 Walker’s activities and OAR’s support of those activities.    14 OAR was staffed with individuals, vendors, and consultants who performed campaign15 related services to support Walker’s discussions and meetings with potential donors and 16 supporters about a possible presidential candidacy, exactly the type
	money at issue (approximately $30,000) counseled against opening a full investigation.
	95 
	-

	See RTB Resp. at 7, 9 (citing SOR, Comm’rs Hunter & Petersen, MUR 6928 (Santorum)). 
	93 

	See RTB Resp. at 3-4; First Gen. Counsel’s Rpt. at 5-6 (summarizing Huckabee’s testing-the-waters efforts, which were not extensive and did not appear to be supported by the social welfare organization at issue). And, in any event, the Commission did not adopt OGC’s recommendations in MUR 6907. Certification, MUR 6907 (Huckabee) (Apr. 28, 2016). 
	94 

	SOR, Chairman Petersen and Comm’rs Hunter and Goodman, MURs 6470, 6482, & 6484 (Free and Strong America PAC) (evaluating three potential testing-the-waters events and concluding that, after allocation of expenses, the likely excessive contribution would have been, at most, $5,000). 
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	1 documents indicate that Walker was traveling the country to attend private meetings during 2   The notes also show that the political 3 At these 4 meetings, Walker separated his solicitations for OAR from requests for support for a potential 5   Finally, based on the well-developed record that OAR has not 6 provided information to rebut, it does not appear that OAR arranged meetings for Walker to 7 advocate for other conservative candidates, and any incidental references to other candidates 8 appear to ha
	which he assessed the feasibility of a possible candidacy.
	96
	and fundraising consultants paid for by OAR were assisting him in those endeavors.
	97 
	presidential candidacy.
	98
	prospective Walker candidacy.
	99 

	10 The Commission has previously advised that the employment of “political consultants for 11 the purpose of assisting with advice on the potential and mechanics of constructing a national 12 campaign organization” constitutes testing-the-waters activity,as is the “[e]mployment of a 13 specialist in opinion research to conduct polls for the purpose of determining the feasibility of a 
	100 

	See, e.g., Attachs. 10, 12, 17, 18, and 19. 
	96 

	Id. 
	97 

	See, e.g., Attach. 4 at DONER-000865; Attach. 5 at DONER-000919; see also supra at 5. 
	98 

	See Attach. 14 at DONER-000889 (notes of a conversation between Walker and a potential donor, which appear to critique a Jeb Bush candidacy and claim that “we have a hard time beating a name from the past with another name from the past”). 
	99 

	AO 1981-32 at 2-4 (concluding that hiring political consultants to assist with advice on the potential and mechanics of constructing a national campaign organization and employing a specialist in opinion research to conduct polls for the purpose of determining the feasibility of a national campaign were within the scope of the testing-the-waters exemption as long as the prospective candidate conducted the activities while continuing to deliberate his decision to become a candidate); see also F&LA at 5-6, MU
	100 
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	1 national campaign.”  Those are exactly the kinds of services OAR retained to assist Walker. 2 Between February and June 2015, OAR paid Doner Fundraising $809,375 for “fundraising 3 consulting,” which the investigation revealed to involve assessing the degree of support available 4 for a Walker candidacy.OAR also paid LG Strategies $37,500 for political consulting, 5 $40,161 to Madison Strategies for political consulting, $32,022 to Ground Game Strategies for 6 political consulting, $187,542 to the Tarranc
	101
	102 
	103
	104 

	10 publicly in connection with his status as a Republican governor, “defeats any nexus between 11 OAR’s legitimate, issue-based activities” featuring Walker and Walker’s subsequent 12 candidacy.  Even assuming that activity is just as OAR contends, there is a qualitative 13 difference between Walker’s pre-2015 appearances and both the later OAR activities featuring 14 Walker and Walker’s subsequent candidacy.  The existence of pre-2015 activity by Walker that 15 was not testing-the-waters activity does not 
	105

	AO 1981-32 at 3-4; see also F&LA at 5-6, MUR 6196 (Kennedy). 
	101 

	OAR Discovery Resp. at 5; see OAR IRS Mid-Year Report; OAR IRS Year-End Report. 
	102 

	See OAR Discovery Resp. at 5-7; see OAR IRS Mid-Year Report; OAR IRS Year-End Report. 
	103 

	See Biography of Kirsten Kukowski, K2 & CO., (last visited May 11, 2020) (“Kirsten has led communications on some of the highest profile political campaigns in the country giving her unmatched experience in the political process and access to leaders across the political spectrum all the way to the highest offices in the US…. She served as Communications Director for a presidential campaign before leading the communications operations for a 2016 National Convention”); Biography of Rick Wiley, BLACK DIAMOND 
	104 
	https://www.k2andcompany.com/about 
	https://www.k2andcompany.com/about 

	https://www.blackdiamondstrategies.us/who-we-are/rick-wiley 
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	RTB Resp. at 5-8. 
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	1 followed.  Among other things, OAR’s argument does not take into account that it arranged for 2 and funded Walker’s 2015 trips, a role it did not play in Walker’s pre-2015 activity.  Nor does it 3 explain Walker’s sudden acquisition, in 2015, of multiple staffers and political consultants with 4 campaign experience, in contrast to Walker’s staffing for his pre-2015 public speaking schedule.  5 OAR’s argument also ignores its own candidate-focused activities in connection with Walker’s 6 2015 events and ap
	106 

	10 Walker did not establish an official testing-the-waters entity until June 2015.  Yet, the 11 evidence shows that from January until June 2015, Walker was testing the waters, and during 12 that time, OAR paid his future campaign staff, his consultants, and the vendors who provided 13 campaign-related services. The numerous departures of employees and consultants following the 14 announcement of Walker’s candidacy, along with the steep declines in OAR’s overall 15 expenditures and payroll payments,similarl
	107
	108 
	-

	See supra at 3-10. See supra at 12-14. See supra at 16-17. 
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	1 waters activities and travel OAR paid for were not incidental activities, but a fundamental 
	2 purpose of OAR.
	109 

	3 B. OAR Made Unreported Prohibited and Excessive In-Kind Contributions to 4 Walker’s Campaign 5 6 Commission regulations provide that all funds raised and spent for testing-the-waters 
	7 activities are subject to the Act’s limitations and prohibitions.The Act prohibits any person 
	110 

	8 from making contributions to any candidate and his authorized political committee with respect 
	9 to any election for federal office that, in the aggregate, exceed $2,700 for the 2016 election 
	10 cycle.  The Act also prohibits any candidate or political committee from knowingly accepting 
	111

	11 any excessive contributions.  The Act and Commission regulations prohibit corporations from 
	112

	12 making contributions to candidate committees in connection with a federal election.The 
	113 

	13 Commission has concluded that a 527 organization’s “use of funds raised outside of the Act’s 
	The evidence appears to indicate that OAR may have been a political committee, including by having the major purpose of nominating or electing a candidate. See 52 U.S.C. § 30101(4)(A); 11 C.F.R. § 100.5; Buckley v. Valeo, 424 U.S. 1, 79 (1976) (concluding that the term “political committee” “need only encompass organizations that are under control of a candidate or the major purpose of which is the nomination or election of a candidate.”) (emphasis added). It also indicates that to the extent Walker establi
	109 

	See 11 C.F.R. §§ 100.72(a), 100.131(a); see also Testing the Waters E&J at 9,993; F&LA at 3, MUR 6533 (Haney) (“All funds raised and spent for ‘testing the waters’ activities are, however, subject to the Act’s limitations and prohibitions.”). 
	110 

	52 U.S.C. § 30116(a)(1)(A). 
	111 

	Id. § 30116(f). 
	112 

	Id. § 30118(a); 11 C.F.R. § 114.2(b); cf. 11 C.F.R. § 114.2, note to paragraph (b) (clarifying that corporations can make contributions to non-connected political committees that make only independent expenditures); AO 2010-11 (Commonsense Ten) at 2-3 (concluding that corporations may contribute to independent expenditure-only political committees). 
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	1 
	1 
	limitations and prohibitions to pay for individuals’ testing-the-waters activities would violate 

	2 
	2 
	Commission regulations if those individuals decide to become candidates.”114  Thus, OAR was 

	3 
	3 
	prohibited from using corporate donations towards Walker’s exploratory efforts and was 

	4 
	4 
	prohibited from accepting excessive donations in support of Walker’s potential candidacy.  OAR 

	5 
	5 
	was further prohibited from making excessive contributions to Walker’s Committee.   

	6 
	6 
	The record confirms that OAR paid for testing-the-waters expenses for Walker in excess 

	7 
	7 
	of the contribution limit, and that the funds OAR used to pay for Walker’s testing-the-waters 

	8 
	8 
	expenses were from sources and in amounts prohibited under the Act.  By providing Walker and 

	9 
	9 
	his ultimate Committee with the testing-the-waters expenditures described above, which 

	10 
	10 
	included some portion of the $787,354 OAR spent on “fundraising consulting,” $308,093 on 

	11 
	11 
	“political consulting,” and $547,081 on airfare, OAR made excessive in-kind contributions to the 

	12 
	12 
	Committee.  Further, in making these excessive in-kind contributions, OAR utilized 

	13 
	13 
	contributions that it raised which were themselves prohibited under the Act.  OAR’s 2015 mid
	-


	14 
	14 
	year IRS filing disclosed numerous contributions from individuals which exceeded $2,700, as 

	15 
	15 
	well as contributions that appear to be prohibited corporate contributions.115 As a result, there is 

	16 
	16 
	probable cause to believe that OAR made excessive and prohibited contributions to Walker’s 

	17 
	17 
	campaign by paying for testing-the-waters expenses. 


	114 
	Advisory Opinion 2015-09 (Senate Majority PAC and House Majority PAC) at 5 (concluding that 527 organizations’ payments for testing-the-waters activities with soft money would violate 11 C.F.R. §§ 100.72(a) and 100.13(a)). 
	115 
	See Schedule A to OAR IRS Mid-Year Report. 
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	1 IV. CONCLUSION 2 Based on the foregoing, the Office of General Counsel is prepared to recommend that the 3 Commission find probable cause to believe that Our American Revival made excessive and 4 prohibited contributions to Scott Walker, Inc., in violation of 52 U.S.C. §§ 30116 and 30118. 
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	E. Stewart Crosland Jones Day 51 Louisiana Avenue, NW Washington, DC 20001 
	RE: MURs 6917 & 6929 
	Gov. Scott Walker 
	Scott Walker, Inc. & Kate Teasdale 
	in her official capacity as treasurer Dear Mr. Ginsberg and Mr. Crosland: 
	Based on a complaint filed with the Federal Election Commission (the “Commission”), and information supplied by your clients, the Commission on April 23, 2019, found reason to believe that Governor Scott Walker violated 52 U.S.C. §§ 30116(f) and 30102(e)(1) and 11 C.F.R. §§ 100.72(a), 100.131(a), and 101.1(a); and Scott Walker, Inc. and Kate Teasdale in her official capacity as treasurer violated 52 U.S.C. §§ 30116(f) and 30104(b) and 11 C.F.R. §§ 100.72(a) and 100.131(a), and instituted an investigation in
	After considering all the evidence available to the Commission, the Office of the General Counsel is prepared to recommend that the Commission find probable cause to believe that violations of the Act have occurred. 
	The Commission may or may not approve the General Counsel’s recommendation.  Submitted for your review is a brief stating the position of the General Counsel on the legal and factual issues of the case.  Within 15 days of your receipt of this notice, you may file with the Secretary of the Commission a brief (ten copies, if possible) stating your clients’ position on the issues and replying to the brief of the General Counsel.  (Three copies of such brief should also be forwarded to the Office of the General
	MURs 6917 and 6929 (Gov. Scott Walker and Scott Walker Inc.) Letter Enclosing General Counsel’s Brief Page 2 
	If you are unable to file a responsive brief within 15 days, you may submit a written request for an extension of time.  All requests for extensions of time must be submitted in writing five days prior to the due date, and good cause must be demonstrated.  In addition, the Office of the General Counsel ordinarily will not give extensions beyond 20 days and may require that your clients toll the running of the state of limitations before granting such an extension.   
	You may also request additional information gathered by the Commission in the course of its investigation in this matter. See Agency Procedure for Disclosure of Documents and Information in the Enforcement Process, 76 Fed. Reg. 34986 (June 15, 2011).  For your convenience, we have already included those documents that we relied upon as part of this mailing. 
	In addition, you may also request an oral hearing before the Commission.  See Procedural Rules for Probable Cause Hearings, 72 Fed. Reg. 64919 (Nov. 19, 2007) and Amendment of Agency Procedures for Probable Cause Hearings, 74 Fed. Reg. 55443 (Oct. 28, 2009).  Hearings are voluntary and no adverse inference will be drawn by the Commission based on a respondent’s decision not to request such a hearing.  Any request for a hearing must be submitted along with your reply brief and must state with specificity why
	A finding of probable cause to believe requires that the Office of the General Counsel attempt for a period of not less than 30, but not more than 90 days, to settle this matter through a conciliation agreement.  If we are unable to reach an agreement after 30 days, the Commission may institute a civil suit in United States District Court and seek payment of a civil penalty. See 52 U.S.C. § 30109(a)(6)(A). 
	Should you have any questions, please contact Adrienne Baranowicz, the attorney assigned to this matter, at (202) 694-1650. 
	Sincerely, 
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	1 
	1 
	consultants funded by OAR worked to (1) determine whether support existed for a presidential 

	2 
	2 
	campaign; and (2) establish a network of potential endorsements and State Finance Chairs for an 

	3 
	3 
	eventual candidacy.  Between April and June 2015, Walker continued to travel the country to 

	4 
	4 
	engage in public speaking events, around which he scheduled private meetings with prospective 

	5 
	5 
	donors and supporters.  OAR paid for Walker’s travel to these events as well as for staff and 

	6 
	6 
	consultants who supported Walker’s testing-the-waters activities.  Accordingly, the Office of the 

	7 
	7 
	General Counsel (“OGC”) is prepared to recommend that the Commission find probable cause to 

	8 
	8 
	believe that Walker and the Committee violated 52 U.S.C. § 30116(f) as well as 11 C.F.R. 

	9 
	9 
	§§ 100.72(a) and 100.131(a) by accepting excessive and prohibited contributions in connection 

	10 
	10 
	with OAR’s efforts to support Walker’s testing-the-waters activities.  Because the Committee 

	11 
	11 
	had an obligation to report these testing-the-waters expenses, OGC is also prepared to 

	12 
	12 
	recommend that the Commission find probable cause to believe that the Committee violated 

	13 
	13 
	52 U.S.C. § 30104(b) by failing to report in-kind contributions from OAR. 

	14 
	14 
	In addition, because Walker filed his Statement of Candidacy 23 days after his July 13, 

	15 
	15 
	2015, announcement that he was running for president, making it eight days late, OGC is 

	16 
	16 
	prepared to recommend that the Commission find probable cause to believe that Walker violated 

	17 
	17 
	52 U.S.C. § 30102(e)(1) and 11 C.F.R. § 101.1(a).   


	MURs 6917/6929 (Gov. Scott Walker and Scott Walker, Inc.) General Counsel’s Brief Page 3 of 29 
	1 II. FACTUAL BACKGROUND 2 Both Walker and the Committee’s current treasurer, Kate Teasdale, were involved in the 3 creation of OAR in January 2015.  Despite this involvement with the formation of OAR, neither 4 Walker nor the Committee claim to possess any documents concerning OAR’s formation.
	6
	7 

	5 In its responses to the Commission, Walker and the Committee emphasized that OAR’s 6 purpose was to provide “logistical support for Governor Walker to address groups seeking his 7 appearance and to help organize various grassroots efforts in states where conservatives wished 8 to engage in the issues debate, including states with early primaries where citizen involvement is 9 often greatest.”  In response to the subpoena issued to them, Walker and the Committee further 
	8

	10 stated that Walker traveled to participate in “events hosted or sponsored by grassroots groups 11 who shared his policy goals, including OAR.  OAR provided Governor Walker logistical support 12 to allow him to address groups seeking his appearance.”13 Despite this stated position, the document production submitted jointly by Walker and the 14 Committee provided limited supporting details and contained several notable deficiencies.  First, 15 Walker did not provide any documentation concerning the formati
	9 

	See Factual & Legal Analysis (“F&LA”) at 5 (citing Governor Scott Walker, Remarks at the Conservative Political Action Conference (Feb. 26, 2015), ); Walker and Committee Subpoena Resp. at 3 (Aug. 9, 2019) (“Governor Walker and his political aides . . . were involved in the establishment of OAR in January 2015 . . . . Kate Teasdale filed OAR’s initial request for an Employment Identification Number on January 14, 2015, and prepared OAR’s IRS Forms 8871 (Initial Notice) and 8453-X (Political Organization dec
	6 
	remarks-cpac
	https://www.c-span.org/video/?324557-12/governor-scott-walker
	-
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	1   Although they were on notice of the Complaints 2 in this matter, via notice to Walker on March 30, 2015, and to the Committee on November 3, 3 2015,the Committee and Walker claimed to be unable to locate any email or systems folders. 4 The response to the subpoena further stated that “no additional responsive documents were 5 collected or identified in Governor Walker’s personal possession, custody, or control.”6 Similarly, Walker represented that he was unable to locate any written materials related to
	statements that he was a part of its formation.
	10
	11
	12 
	13 
	14

	10 described simply as “private meetings.”Walker declined to make himself available for a 11 
	15 
	voluntary interview in connection with this investigation.
	16 

	Id. at 3. 
	10 

	Notification to Scott Walker at 1 (March 2, 2015) (stating that “you have a legal obligation to preserve all documents, records and materials relating to the subject matter of this complaint until such time as you are notified that the Commission has closed its file in this matter.”). 
	11 

	Notification to Kate Lind on behalf of Scott Walker Inc. at 1-2 (November 3, 2015) (stating that “you have a legal obligation to preserve all documents, records and materials relating to the subject matter of this complaint until such time as you are notified that the Commission has closed its file in this matter.”) 
	12 

	Walker and Committee Subpoena Resp. at 2. 
	13 

	Id. at 25. 
	14 

	See id. at 6-20. 
	15 

	OGC was able to develop the timeline of Walker’s pre-candidacy activities, and OAR’s involvement in those activities, through publicly available information and third-party document productions. OGC sent thirteen informal requests for discovery, and later served subpoenas for documents and information to several key third-party vendors. OGC was able to successfully obtain documents from five of OAR’s vendors who provided support for Walker’s activities on behalf of OAR, two of whom ultimately worked for the
	16 
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	1 In contrast, a review of documents obtained directly from OAR’s vendors concerning 2 Walker’s activities from January 16, 2015, when OAR registered with the Internal Revenue 3 Service (“IRS”) as a section 527 organization, through Walker’s declaration of candidacy on July 4 13, 2015, confirms that Walker was seeking to gauge support for a potential presidential 5 candidacy while ostensibly traveling on behalf of OAR, and that OAR arranged, researched, and 6 staffed these efforts.  Indeed, the available ev
	9 1. 10 From OAR’s inception in January 2015 through June 2015, Walker attended multiple 11 fundraising events throughout New York, Florida, and Chicago, ostensibly to support OAR and 12 promote a generalized message of “[g]rowth, [r]eform and [s]afety.”Walker and the 13 Committee assert that he was communicating a generalized vision of state-based government 14 solutions, as Respondents claim, but documents show that Walker also used these meetings and 15 events to test the waters by gauging support for hi
	Private Meetings 
	17 
	18 

	See DONER-000842 (“Attach. 1”). See Walker and Committee Subpoena Resp. at 6-20. 
	17 
	18 

	MURs 6917/6929 (Gov. Scott Walker and Scott Walker, Inc.) General Counsel’s Brief Page 6 of 29 
	1 those meetings, which OAR’s fundraising consultants researched and scheduled, in addition to 2 seeking donations to OAR, Walker appears to have sought to secure endorsements, assessed the 3 attendees’ willingness to serve as state financial chairs in his future campaign, and sought 4 commitments for contributions to any future presidential campaign.  5 These meetings, which began in January 2015, followed similar general scripts, which an 6 OAR fundraising consultant prepared in advance of Walker’s calls 
	19 

	10 Separate briefing documents prepared by OAR’s 11 consultant state that Walker should “[d]iscuss [with meeting participants] your [Walker’s] 12 preparation for 2016.”13 On January 24-25, 2015, Walker traveled on flights arranged and paid for by OAR to 14 Palm Springs, California, to participate in the Freedom Partners Seminar at the Ritz-Carlton 15   According to the briefing notes an OAR 
	potential donors to contribute to OAR itself.
	20 
	21 
	22
	Rancho Mirage hotel, as well as private meetings.
	23

	See, e.g., DONER-000864-865 (“Attach. 2”) (Briefing summary for 1/18/2015, call); DONER-000918-919 (“Attach. 3”) (Briefing Summary for 1/21/2015, call). 
	19 

	See, e.g., Attach. 2 at DONER-000865; Attach. 3 at DONER-000919. 
	20 

	DONER-000880 (“Attach. 4”) (Briefing summary for January 22, 2015, call). 
	21 

	From approximately January 1, 2015, through July 31, 2015, OAR entered into a leasing agreement with Sitatunga Springs LLC to use Sitatunga’s aircraft. See Letter from Sitatunga Springs LLC, to Jonathan Peterson, Attorney, FEC (June 28, 2019) (“Attach. 5”) (enclosing Sitatunga document production). OAR appears to have paid $27,216 to Sitatunga Springs in connection with the flight to Palm Springs. See Sitatunga Invoice for Flight 1504 (“Attach. 6”). 
	22 

	See Excel spreadsheet produced by Sitatunga Springs LLC titled “2015 Flight Summary” at line 5 (“Attach. 7a”); Excel spreadsheet produced by Sitatunga Springs titled “2015 OAR Flights” at sheet labeled “1-24 to 1-26” (“Attach. 7b”) (depicting fueling stops at Oshkosh, WI, Des Moines, IA, Palm Springs, CA, San Francisco, CA, and 
	See Excel spreadsheet produced by Sitatunga Springs LLC titled “2015 Flight Summary” at line 5 (“Attach. 7a”); Excel spreadsheet produced by Sitatunga Springs titled “2015 OAR Flights” at sheet labeled “1-24 to 1-26” (“Attach. 7b”) (depicting fueling stops at Oshkosh, WI, Des Moines, IA, Palm Springs, CA, San Francisco, CA, and 
	23 
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	1 consultant prepared, OAR instructed Walker to ask supporters at those meetings to support his 2 “2016 efforts with [a] public endorsement.”  Similarly, another supporter of both OAR and the 3 Committee hosted a breakfast event featuring Walker for which the invitation provided contact 4 information for individuals seeking “more information on Scott Walker’s Campaign.”5 In February and March 2015, Walker continued his OAR-funded trips to secure support 6 for a potential candidacy, during which he was suppo
	24
	25 
	26

	10 to a February 6, 2015, call with a potential donor in Colorado indicate that Walker had not only 11 already begun to discuss his potential presidential candidacy, but had also begun to consider 12 potential running mates: “Gov said why I’m preparing/running is because he said for US to beat 13 Hillary Clinton, we have a hard time beating a name from the past with another name from the 14 past.  Said there’s a hunger for the next generation of leaders, especially if Clinton is the 
	Denver, CO, and indicating that Walker was accompanied by individuals named Rick and Kate for portions of the trip). OAR’s Executive Director was Rick Wiley and OAR’s fundraising consulting was handled by Kate Doner through her company Doner Fundraising. 
	DONER-000225-228 (“Attach. 8”) (Briefing Notes for January 25, 2015, private meeting). 
	24 

	DONER-000244 (“Attach. 9”) (Invitation to January 25, 2015, breakfast event in Indian Wells, CA). 
	25 

	DONER-000069-70 (“Attach. 10”) (Briefing notes for February 19, 2015, meeting at the Harvard Club). See also Attach. 7b, at sheet labeled “2-18 to 2-23-15” (2015 OAR Flights). OAR appears to have been billed $See Sitatunga Invoice for Flight 1509 (“Attach. 11”). Walker and the Committee confirmed these meetings in their response to the Commission’s subpoena. See Walker and Committee Subpoena Resp. at 10 (documenting “private meetings, a dinner, and a meet and greet event at the Harvard Club on February 19.”
	26 
	21,849.45 in connection with this flight. 
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	1 nominee.  With [Senator Marco] Rubio, said a team like that could make a pretty stark 
	2 contrast.”
	27 

	3 OAR also funded efforts by Walker to seek the support of potential fundraising 
	4 “bundlers”OAR briefing 
	 in 2015 in the event he decided to become a presidential candidate.
	28 

	5 documents instructed Walker to ask numerous people to join his team “should he decide to run 
	6 for higher office.”The briefing notes for a “breakfast/meet & greet” held on March 12, 2015, 
	29 

	7 which 43 invitees were expected to attend, indicate that OAR Executive Director Rick Wiley 
	8 previously attended an American Opportunity Alliance conference in Jackson Hole, WY, where 
	DONER-000888-892 at 889 (“Attach. 12”). 
	27 

	DONER-000475-477 (“Attach. 13”) (Briefing Notes for February 27, 2015, dinner reception in Boca Raton, FL containing an “ask” that a potential donor “consider bundling (should Walker decide to run)?”); see also Walker and Committee Subpoena Resp. at 11 (confirming Walker’s private meetings in the Palm Beach area). 
	28 

	DONER-000751-752 (“Attach. 14”) (Briefing notes for a March 2, 2015, private meeting in Chicago, IL); DONER-000744-745 (“Attach. 15”) (Briefing notes for a March 2, 2015, private dinner in Chicago, IL stating “Should I decide to run, I’d like for you to help me raise $1.5M out of IL”); DONER-000806-808 (“Attach. 16”) (Briefing notes for a March 10, 2015 meeting at the Hotel Bel Air in Los Angeles, CA stating that Walker let donors know that “you are building a team to support you should you decide to run fo
	29 
	Please ask [potential donor] to serve as a CA co-chair and raise $500k by the end of the year, if you choose to run
	you would like [potential donor] to play a role in your California efforts and serve as a Los Angeles Chair and raise $500K by the end of the year
	you would like [potential donor] to play a role in your California efforts, raise $250K and help you meet your $2M goal in hard money from CA by the end of the year.
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	1 he “spoke about OAR [and] your potential run for Higher Office.”The OAR-prepared note 2 further instructs Walker to: 3 Please let the group know that you are considering a potential run 
	30 

	4 for higher office.  Give them background on OAR as well as your 5 record in WI.  Should you decide to run, you would love their 6 support both publicly and financially.  There are several 7 individuals in the room who are substantial bundlers in the tri8 states region and you would like them to serve on your NFC. 9 Please ask those who are interested in helping now, to consider a 
	-

	10 larger contribution to OAR.
	31 

	11 Finally, at a March 30, 2015, dinner reception, OAR prepared Walker’s talking points for 12 interactions with various attendees, including the statement:  “Need your endorsement and 13 financial support.  I can’t do this run without both.”
	32 

	14 As these materials reflect, the evidence confirms that Walker did not just use OAR 15 meetings to promote conservative causes generally, but rather to ascertain support for his own 16 candidacy, including vis-a-vis other potential presidential candidates.  In preparing Walker for 17 one of these meetings, for example, OAR employees and agents noted that a potential supporter 18 “was staying with Romney until Romney decided what to do.  Now that he’s out, he’s looking 19 for his horse and is VERY interest
	33 

	30 
	30 
	30 
	DONER-000173-175 (“Attach. 21”) (Briefing notes for March 12, 2015, meeting in New York, NY); see 

	also Attach. 7b, “2015 OAR Flights” at sheet labeled “3-11 to 3-15-15;” Sitatunga Invoice for Flight 1513 (“Attach. 
	also Attach. 7b, “2015 OAR Flights” at sheet labeled “3-11 to 3-15-15;” Sitatunga Invoice for Flight 1513 (“Attach. 

	22”) (showing that OAR was billed $20,128.50 for this travel); see Walker and Committee Subpoena Resp. at 12 
	22”) (showing that OAR was billed $20,128.50 for this travel); see Walker and Committee Subpoena Resp. at 12 

	(confirming Walker’s private meetings in New York). 
	(confirming Walker’s private meetings in New York). 

	31 
	31 
	Attach. 21 (Briefing notes for March 12, 2015, meeting in New York, NY). 

	32 
	32 
	DONER-000332-333 (“Attach. 23”); see also DONER-000334 (“Attach. 24”); DONER-000337 (“Attach. 

	25”); DONER-000338-339 (“Attach. 26”); DONER-000330-331 (“Attach. 27”). 
	25”); DONER-000338-339 (“Attach. 26”); DONER-000330-331 (“Attach. 27”). 

	33 
	33 
	DONER-000836-837 (“Attach. 28”) (Briefing Notes for January 31, 2015, private meeting in McLean, 

	VA). Walker was in DC for the Alfalfa Dinner and appears to have traveled to Washington, DC on a Sitatunga 
	VA). Walker was in DC for the Alfalfa Dinner and appears to have traveled to Washington, DC on a Sitatunga 

	Flight paid for by OAR. See Attach. 7a, “2015 Flight Summary” at line 6 (listing Sitatunga Flight 1505); Email 
	Flight paid for by OAR. See Attach. 7a, “2015 Flight Summary” at line 6 (listing Sitatunga Flight 1505); Email 

	produced by Sitatunga Springs dated 2/19/2015 at 2:56 PM (“Attach. 29”) (attaching credit card reimbursement 
	produced by Sitatunga Springs dated 2/19/2015 at 2:56 PM (“Attach. 29”) (attaching credit card reimbursement 
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	1 indicate that a potential donor was “supporting Jeb, but might hedge his bets” and that another 2 “is willing to go against Bush.”  Still other briefing documents indicate OAR provided Walker 3 with research assessing whether potential donors had already decided to support another 4 candidate, and noting that a potential donor “has not decided on a candidate but is very 5 impressed with you and ‘leaning towards you.’”Similarly, OAR-prepared briefing notes for 6 Walker’s March 18, 2015, private meeting to 
	34
	35
	36 
	37

	10 document for a March 12, 2015, private meeting with a potential Walker supporter in New York 11 City referenced and summarized a February 6, 2015, call with that same supporter, stating that 12 Walker had “expressed that in order to beat Hillary, the Republican Party will need a fresh face 13 with big bold ideas and a leader who follows through.”The potential donor “agreed that you 
	38 

	depicting Walker Flight 1505 to DC); see Walker and Committee Subpoena Resp. at 9 (confirming that Walker attended private meetings in the Washington, DC, area on January 31, 2015). 
	DONER-000425-426 (“Attach. 30”) (Briefing Notes for March 5, 2015, lunch meeting in Boca Raton, FL); see also Attach. 7b, “2015 OAR Flights” at sheet labeled “3-4 to 3-8-15;” Sitatunga Invoice for Flight 1511 (“Attach. 31”) (showing that OAR was billed $30,618 for this travel). 
	34 

	DONER-000431-432 (“Attach. 32”) (Briefing Notes for March 5, 2015, private meeting in Naples, FL); see Walker and Committee Subpoena Resp. at 12 (confirming that Walker attended private meetings in Naples on March 5, 2015). 
	35 

	DONER-000180-183 (“Attach. 33”) (Briefing Notes for March 12, 2015, private meeting in New York, NY); see also Attach. 7b, “2015 OAR Flights” at sheet labeled “3-11 to 3-15-15;” Sitatunga Invoice for Flight 1513 (“Attach. 
	36 
	34”) (showing that OAR was billed $20,128.50 for this travel). 

	DONER-000386 (“Attach. 35”) (Briefing notes for a March 18, 2015, private meeting). 
	37 

	DONER-000170-173 (“Attach. 36”) (Briefing Notes for March 12, 2015 private meeting in New York, NY, which also state “Let him know you are still seriously considering a run for higher office”). 
	38 
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	1 fit into the ‘new and fresh’ category and said that your record in WI proves you follow through 2 on your promises.”  Briefing documents and communications prepared or received by other 3 OAR consultants indicate that Walker continued to seek endorsements and build his network 4 through the spring of 2015.5 In their Response to the Commission’s Factual and Legal Analysis,Walker and the 6 Committee explain that any public statements concerning a potential candidacy were 7 “scattered[,] indefinite, off-the-
	39
	40 
	41 
	potential candidacy.
	42 

	10 described OAR’s purpose in generalized terms, which did not refer to a potential candidacy and 11 describe Walker’s similar speaking engagements before and following his candidacy, to claim 12   Respondents did not provide 13 details concerning Walker’s numerous private meetings but did disclose the existence of the 14 
	that OAR functioned independently from Walker’s candidacy.
	43
	private meetings on Walker’s calendar.
	44 

	Id. See Word Document titled (“Attach. 37”) (documenting a May conference 
	39 
	40 
	“NH Target Activists_5.8.15” 

	call where OAR prepared Walker to seek support from multiple “key” New Hampshire activists and listing their preferred presidential candidates); April 23, 2015 email to Andrew Leach (“Attach. 38”). Walker and the Committee’s arguments that the Commission’s reason to believe findings were legally 
	41 

	flawed are addressed in the Legal Analysis section of the Brief. See infra at Section III.A. Walker and Committee F&LA Resp. at 3-4. Id. at 4-5; Walker and Committee Subpoena Resp. at 4. Walker and Committee Subpoena Resp. at 6-20. 
	42 
	43 
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	1 The investigation revealed that, while ostensibly traveling on behalf of OAR, Walker 2 used OAR-paid consultants and staff to research donor profiles, schedule private meetings, and 3 develop strategic talking points to build a network of donors and seek endorsements.  It is these 4 private meetings that reveal Walker’s use of OAR resources to support Walker’s testing-the5 waters activities. 
	-

	6 2. 7 OAR’s staff of well-known political campaign consultants was regarded by the media as 8 Walker’s “campaign in waiting,” and it effectively functioned in that capacity.  In January and 9 February 2015, OAR built its staff of individuals and consulting companies; most of these 
	Staffing of OAR 
	45

	10 persons would work for Walker’s Committee almost immediately after leaving OAR, apparently 11 performing the same work for the Committee as they had for OAR.  For example, Rick Wiley, 12 OAR’s former Executive Director, left OAR on June 17, 2015, after Walker announced that he 13 had begun testing the waters and began to work for the Committee as Walker’s Campaign 14 Manager the next day.Similarly, Kirsten Kukowski was OAR’s Communications Director 15 until June 18, 2015, when she began to work for the C
	46 

	Zeke Miller, Scott Walker Hires Two Former RNC Aides In Political Roles, TIME MAGAZINE (Mar. 1, 2015), (“Time Magazine Article”); see, e.g., James Hohmann, Walker Aides Will Run His Super PAC, POLITICO (Apr. 16, 2015), . 
	45 
	/ 
	https://time.com/3727860/sc0tt-walker-dannv-odriscoll-wel

	/ 04/scott-walker-super-pac-117062
	https://www.politico.com/story/2015


	Walker and Committee Subpoena Resp. at 20. We sent letters requesting information from 1060 Group in June 2019, but did not receive a response. On September 5, 2019, the Commission issued a subpoena to 1060 Group, Inc. On September 17, 2019, we received a motion to quash the subpoena. Although we attempted on September 26, 2019, and October 8, 2019, to resolve the issues raised in the motion and negotiate more limited requests, counsel has declined to discuss the subpoena while the motion to quash is pendin
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	1 on July 2, 2015.OAR’s publicly-available IRS filings show that its payroll declined from 2 $95,661 on April 13, 2015, to $39,154 on July 1, 2015, to $5,228 on July 29, 2015.  Further, 3 there do not appear to be any payroll expenditures for OAR between August and November 4 2015.The sharp decrease in OAR’s total payroll expenditures indicate that OAR did not 5 replace many individuals who departed OAR to work in the same or similar capacity for the 6 Committee.  7 Other companies that provided services to
	47 
	48
	49 
	50

	10 Consulting provided “technical services”LG Strategies 
	 for both OAR and the Committee.
	51 

	11 provided consulting services concerning New Hampshire grassroots efforts to both OAR and the 
	12 Similarly, both OAR and the Committee utilized Air Charter Team, Inc., for 
	Committee.
	52 

	See Time Magazine Article. 
	47 

	Compare Sched. B to OAR 2015 IRS Mid-Year Report Form 8872 (July 31, 2015) (“OAR IRS Mid-Year Report”) (noting a 4/13/2015 payroll payment of $95,661) with Sched. B to OAR 2015 IRS Year-End Report Form 8872 (Jan. 29, 2016) (“OAR IRS Year-End Report”) (depicting a decrease in payroll from $39,154 on 7/1/2015 to $5,228 on 7/29/2015). 
	48 

	See OAR IRS Year-End Report. 
	49 

	See Discovery Response of Mark Stephenson and Red Oak Strategic (Aug. 7, 2019) (“Attach. 39”); Discovery Response of Andy Leach and LG Strategies at 1-2 (June 17, 2019) (“Attach. 40”). 
	50 

	See OAR IRS Mid-Year Report, Sched. B (listing Adesys as providing IT equipment and Consulting); Scott Walker Inc., Second Amended 2015 October Quarterly Report at 1904 (listing Adesys Consulting LLC as providing “Technical Services”). 
	51 

	Attach. 40 (Discovery Response of Andrew Leach and LG Strategies) at 1-2. 
	52 
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	1 travel, Connectivist Media for online and digital consulting,Ground Game Strategies for 
	53
	54 

	2 political consulting, Harbinger Outreach for event consulting,Just Win Strategies for 
	55
	56 

	3 grassroots organizational consulting services,and Madison Strategies for additional political 
	57 

	4 
	consulting.
	58 


	5 In response to Commission requests for information, several consultants who worked for 
	6 both OAR and the Committee revealed that they were paid identical amounts by both 
	7 organizations and provided the same type of services.  OAR paid Andrew Leach and his 
	8 consulting company, LG Strategies, a consulting fee of $7,500 a month from February 2015 until 
	9 June 2015.  Beginning in July 2015, the Committee began paying Leach the same amount per 
	59

	OAR IRS Mid-Year Report, Sched. B (providing “airfare”); Scott Walker Inc., Second Amended 2015 October Quarterly Report at 1906 (providing “Travel: Air”). 
	53 

	Walker and Committee Subpoena Resp. at 24 (“Connectivist Media provided SWI with online and digital advertising platforms, including on Facebook, and consulting services from early July 2015 to September 22, 2015”); OAR IRS Mid-Year Report, Sched. B (providing “online services”); Scott Walker Inc., Second Amended 2015 October Quarterly Report at 2061-62, 2736 (providing “online advertising” and “digital consulting”). 
	54 

	Walker and Committee Subpoena Resp. at 24 (“Ground Game Strategies provided SWI with field consulting services from early July 2015 to September 22, 2015”); OAR IRS Mid-Year Report, Sched. B (providing “political consulting”); Scott Walker Inc., Second Amended 2015 October Quarterly Report at 2217 (providing “field consulting”). 
	55 

	Walker and Committee Subpoena Resp. at 22 (“Harbinger Outreach provided SWI with event production services, advance and event staffing services, and advance consulting services from early July 2015 to September 22, 2015”); OAR IRS Mid-Year Report, Sched. B (providing “event consulting”); Scott Walker Inc., Second Amended 2015 October Quarterly Report at 2234-36 (providing “event production consulting” and “campaign promotional items”). 
	56 

	Walker and Committee Subpoena Resp. at 24 (“Just Win Strategies provided SWI with field consulting services from July 15, 2015 to September 22,2015”); Scott Walker Inc., Second Amended 2015 October Quarterly Report at 2282-83 (providing “field consulting”). 
	57 

	Walker and Committee Subpoena Resp. at 23 (“Madison Strategies provided SWI with political strategy and conservative outreach consulting services from early July 2015 to September 22, 2015”); OAR IRS Mid-Year Report, Sched. B (providing “political consulting”); Scott Walker Inc., Second Amended 2015 October Quarterly Report at 2310-11 (providing “strategy consulting”). 
	58 

	Attach. 40 (Discovery Response of Andy Leach and LG Strategies) at 1. 
	59 
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	1   In his response to the Commission’s document requests, Leach described his work for 2 both entities collectively, stating: 3 LG Strategies was retained to provide consulting services to Our 
	month.
	60

	4 American Revival and later Scott Walker, Inc. for efforts in New 5 Hampshire.  Our role was to provide strategic advice and work 6 with staff assigned to NH to help them building [sic] a successful 7 network in New Hampshire.  We also helped to organize events 8 throughout the state where people could meet Governor Walker 9 
	and hear his message.
	61 

	10 Similarly, Mark Stephenson, through his company Red Oak Strategic, served as a Chief Data 11 Officer for OAR through “the first half of 2015, billing OAR $15,000 a month.”  In July 2015, 12 Stephenson was hired in his individual capacity as “data director” for the Committee, for which 13 14 OAR staff and vendors not only served in similar capacities for OAR and the Walker 15 Committee, but there is also evidence that OAR did not dispute perceptions that it was 16 effectively functioning as Walker’s poten
	62
	he was paid an identical amount of $15,000 a month.
	63 

	Id. 
	60 

	Id. 
	61 

	See Attach. 39 (Discovery Response of Mark Stephenson and Red Oak Strategic) at 1-2 (explaining that his employment with both OAR and the Committee were the result of informal “dialogue and negotiations” and that he was paid identical amounts by both entities). 
	62 

	Id. 
	63 
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	1 consultants for New Hampshire.”  That consultant confirmed he had been hired, but did not 2 clarify that OAR had hired him, not Walker, which indicates that his real job was to consult 3 Walker and not support OAR’s purported generalized mission.   4 The mass departure of OAR staff and consultants to Walker’s Committee, coupled with 5 the fact that OAR does not appear to have replaced much of its staff, confirms the perception that 6 OAR was Walker’s “campaign in waiting” and suggests that once Walker had
	64
	65 
	campaign, he no longer needed OAR to function in any significant capacity.
	66 

	9 A. Walker Used OAR to Fund His Testing-the-Waters Activities 
	10 The Commission found reason to believe that Walker tested the waters for a potential 
	11 candidacy and failed to report any expenditures in connection with his testing-the-waters 
	12   The evidence developed during the investigation confirms that finding and supports 
	activity.
	67

	13 finding probable cause to believe that Walker accepted contributions from OAR in the form of 
	14 expenditures to fund testing-the-waters activities for Walker prior to his formal announcement 
	15 that he was testing the waters on June 17, 2015. 
	Emails between Jason Donner, Fox News, and Andrew Leach, LG Strategies (2/17/2015, 9:27 PM through 2/18/2015, 8:11 AM) (“Attach. 41”). 
	64 

	Id. 
	65 

	See Time Magazine Article. OAR’s diminution in staffing and consultants is reflected in OAR’s overall spending in the months and years following Walker’s announcement of his candidacy. OAR reported making $5,135,846 of expenditures in its first IRS filing, which covered the period from OAR’s formation to June 30, 2015, which included the date Walker announced that he had begun testing the waters. OAR IRS Mid-Year Report at 1. In its next report, which covered the rest of 2015, OAR’s spending dropped by 69%,
	66 

	F&LA at 2. 
	67 
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	1 An individual becomes a candidate under the Federal Election Campaign Act of 1971, as 2 amended (the “Act”), if he or she receives contributions or makes expenditures in excess of 3 The Commission’s regulations 4 create exemptions to the definitions of contribution and expenditure — and therefore to the 5 $5,000 candidacy threshold — to allow individuals to conduct certain activities to evaluate a 6 potential candidacy, i.e., to “test the waters.”  These exemptions exclude from the definition of 7 “contri
	$5,000, or consents to another doing so on his or her behalf.
	68 
	69
	whether an individual should become a candidate.
	70 

	10 not for conduct signifying that a decision to become a candidate has been made.Testing-the11 waters activities include, but are not limited to, payments for polling, telephone calls, and travel, 12 When an individual 13 becomes a candidate, any such funds received or payments made in connection with testing-the
	71 
	-
	and only funds permissible under the Act may be used for such activities.
	72 
	-

	52 U.S.C. § 30101(2); 11 C.F.R. § 100.3(a). 
	68 

	See 11 C.F.R. §§ 100.72(a), 100.131(a); see also Explanation and Justification for Final Rules of Payments Received for Testing the Waters Activities, 50 Fed. Reg. 9,992, 9,993 (Mar. 13, 1985) (“Testing the Waters E&J”); Explanation and Justification to the Disclosure Regulations, House Doc. No. 95-44, Communication from the Chairman, FEC, Transmitting the Commission’s Proposed Regulations Governing Federal Elections, at 40 (Jan. 12, 1977). 
	69 

	11 C.F.R. §§ 100.72(a), 100.131(a); see also F&LA at 7, MUR 6775 (Hillary Clinton); F&LA at 8, MUR 6776 (Niger Innis); F&LA at 6, MUR 6735 (Joseph A. Sestak). 
	70 

	See Advisory Op. (“AO”) 1981-32 at 4(Askew); see also Testing the Waters E&J at 9,993. 
	71 

	See AO 1981-32 at 3-4; see also F&LA at 4, MUR 6224 (Carly Fiorina); F&LA at 2, MUR 6533 (Haney); Statement of Reasons (“SOR”) of Vice Chairman Petersen and Comm'rs. Hunter, McGahn, and Weintraub at 1, MUR 5934 (Thompson) (stating that, “[d]uring the ‘testing the waters’ period, the individual may, among other things, conduct polls, make telephone calls, and travel to determine the viability of the potential candidacy.”); First Gen Counsel’s Rpt. at 3, MUR 5703 (Rainville) (stating that, “while an individua
	72 
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	1 waters activity must be reported as contributions or expenditures on the first disclosure report 2 3 The Commission has stated that testing-the-waters activities are those “conducted to 4 determine whether an individual should be a candidate.”Travel for the purpose of speaking 5 with opinion-makers and political and non-political groups for the purpose of deciding whether 6 potential political support exists for a national campaign has been found to be testing-the-waters 7   In MUR 5908 (Duncan Hunter), f
	filed by the candidate’s authorized committee.
	73 
	74 
	activity.
	75

	10   When evaluating whether a 11 respondent had ceased testing the waters and begun a candidacy, the Commission has determined 12 that expenditures relating to political strategy consulting and fundraising consulting could fall 13 14 In their response to the Factual and Legal Analysis, Walker and the Committee claim that 15 the Commission’s findings represented a departure from prior findings in testing-the-waters 
	been reported as testing the waters or campaign expenses.
	76
	within permissible testing-the-waters activity.
	77 

	11 C.F.R. § 101.3. A contribution includes any “gift, subscription, loan, advance, or deposit of money or anything of value made by any person for the purpose of influencing” any federal election. 52 U.S.C. § 30101(8)(A). “[A]nything of value” includes all in-kind contributions. 11 C.F.R. § 100.52(d)(1). 
	73 

	11 C.F.R. §§ 100.72(a); 100.131(a); accord A.O. 1981-32 at 4. 
	74 

	AO 1981-32. 
	75 

	F&LA at 4-7, MUR 5908 (Hunter). The Commission took no further action in MUR 5908 after the investigation revealed that the leadership committee’s excessive contributions to the candidate were likely de minimis. See SOR of Comm’rs Petersen, Hunter, McGahn, Walther, & Weintraub at 2-3. 
	76 

	F&LA at 5-6, MUR 6224 (Carly Fiorina) (finding that a candidate’s “pre-announcement spending and fundraising were consistent with ‘testing the waters’ activity”). 
	77 
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	1 cases where the Commission had noted that a politician’s association with a social welfare 2 organization was not “suggestive of a testing-the-waters violation in itself.”Walker and the 3 Committee further noted that a social welfare organization “may provide an individual . . . with a 4 platform to speak about issues, support other candidates, and maintain a public profile without 5 the payments for such activities necessarily being considered contributions to the future 6 candidate’s campaign.”Walker an
	78 
	79 
	80 

	10 and the Committee also argue that Walker’s pre-2015 activity, traveling the country, and 11 speaking publicly in connection with his status as a Republican governor, establish that Walker’s 12 2015 travels and speeches “were not to explore the feasibility of a federal campaign.”13 Respondents’ argument, in essence, is that the Commission must find that Walker’s and 14 OAR’s “efforts were not to explore the feasibility of a federal campaign” because “Walker did 15 exactly what prominent public figures do:
	81 

	Walker and Committee F&LA Resp. at 3 (quoting First Gen. Counsel’s Rpt. at 9, MUR 6907 (Huckabee); see also Walker and Committee Subpoena Resp.at 5 (“Respondents further note the that FEC has long found unobjectionable PACs, grassroots groups like OAR, and even Super PACs, paying costs associated with public figures who later became federal candidates . . . . ”). 
	78 

	Walker and Committee F&LA Resp. at 3 (quoting SOR of Comm’rs Hunter & Petersen at 9, MUR 6928 (Santorum) (“Santorum SOR”)); see also Walker and Committee Subpoena Resp.at 5. 
	79 

	Walker and Committee F&LA Resp. at 4-6 (quoting Santorum SOR at 13); see also Walker and Committee Subpoena Resp.at 5. 
	80 

	Walker and Committee F&LA Resp. at 2. 
	81 
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	1 that grow louder around key legislative battles and elections.”  But the Commission properly 2 rejected this argument at the reason to believe stage.  It is OAR’s payment, with Walker’s 3 consent, for activities directed to an evaluation of the feasibility of Walker’s candidacy that is the 4 basis of Walker and the Committee’s liability under the Act,irrespective of Walker’s or OAR’s 5 engagement on issues.  And the evidence of OAR’s payment, with Walker’s consent, for 6 activities directed to an evaluati
	82
	83 

	10 The evidence establishes that OAR was staffed with individuals, vendors, and consultants 11 who performed campaign-related services to support Walker’s discussions and meetings with 12 potential donors and supporters about a possible presidential candidacy, and not just about 13 These preparatory activities are exactly what the 14   Notably, at the private meetings planned and 15 paid for by OAR, Walker separated his solicitations for OAR from requests for support for a 
	promoting OAR or conservative principles.
	84 
	Commission has deemed to be testing the waters.
	85

	Id. 
	82 

	Testing the Waters E&J at 9,993. 
	83 

	See, e.g., Attachs. 8, 10, 14, 15, and 16. 
	84 

	See supra, nn. 75-77; cf. AO 1986-06 (Fund for America’s Future) at 4-5 (concluding that multicandidate committee could fund potential candidate’s appearances on behalf of other candidates, a political party, and policies, but cautioning that committee would make in-kind contributions to that individual if he made public statements referring to his possible intent to campaign for federal office or included activities such as “soliciting funds, holding meetings (which constitute more than incidental contacts
	85 
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	1   Finally, based on 2 the well-developed record that Respondents have not provided information to rebut, it does not 3 appear Walker used the meetings that OAR secured for him to advocate for other conservative 4 candidates, and his incidental references to other candidates were in the context of drawing 5 6 Furthermore, the Commission has previously advised that employing “political 7 consultants for the purpose of assisting with advice on the potential mechanics of constructing a 8 national campaign org
	potential presidential candidacy, though both were prepared by OAR staff.
	86
	comparisons between those individuals and a prospective Walker candidacy.
	87 
	88 

	10 the feasibility of a national campaign.”  Those are exactly the kinds of services OAR retained 
	89

	11 to assist Walker. Between February and June 2015, OAR paid Doner Fundraising $809,393 for 
	12 “fundraising consulting,” which the investigation revealed to involve assessing the degree of 
	13 OAR also paid LG Strategies $37,500 for political 
	support available for a Walker candidacy.
	90 

	14 consulting, $40,161 to Madison Strategies for political consulting, $32,022 to Ground Game 
	See, e.g., Attach. 2 at DONER-000865; Attach. 3 at DONER-000919; see also supra at 6. 
	86 

	See Attach. 12 at DONER-000889 (notes of a conversation between Walker and a potential donor, which appear to critique a Jeb Bush candidacy and claim that “we have a hard time beating a name from the past with another name from the past”). 
	87 

	AO 1981-32 at 2-4 (concluding that hiring political consultants to assist with advice on the potential mechanics of constructing a national campaign organization and employing a specialist in opinion research to conduct polls for the purpose of determining the feasibility of a national campaign were within the scope of the testing the waters exemption as long as the prospective candidate conducted the activities while continuing to deliberate his decision to become a candidate); see also F&LA at 5-6, MUR 61
	88 

	AO 1981-32 at 3-4; see also F&LA at 5-6, MUR 6196. 
	89 

	See OAR IRS Mid-Year Report; OAR 2015 IRS Year-End Report Form 8872, Sched. B (Jan. 29, 2016). 
	90 
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	1 Strategies for political consulting, $163,757 to the Tarrance Group for political consulting, and 2   Many of OAR’s staffers were known 3 4 As to whether Walker’s pre-2015 activity supports Walker and the Committee’s 5 argument that he was not testing the waters, Respondents fail to address the qualitative 6 differences between Walker’s pre-2015 earlier appearances, OAR’s activities featuring Walker, 7 and Walker’s subsequent candidacy.  The existence of pre-2015 activity by Walker that was not 8 testing-
	91
	$74,510 to Just Win Strategies for political consulting.
	92
	for their previous work on candidate campaigns.
	93 

	10 OAR and its role in arranging for and funding Walker’s 2015 trips establish that Walker’s 2015 11 engagements substantially differed from his pre-2015 activity.  Nor do Respondents explain 12 Walker’s sudden acquisition, in 2015, of multiple staffers and political consultants with 13 campaign experience to plan, organize, and staff Walker’s activities.  14 Walker did not establish an official testing-the-waters entity until June 2015.  Yet, the 15 evidence shows that from January until June 2015, Walker 
	See OAR IRS Mid-Year Report; OAR IRS Year-End Report. 
	91 

	See OAR IRS Mid-Year Report; OAR IRS Year-End Report. 
	92 

	See Biography of Kirsten Kukowski, K2 & CO., (last visited May 7, 2020) (“Kirsten has led communications on some of the highest profile political campaigns in the country giving her unmatched experience in the political process and access to leaders across the political spectrum all the way to the highest offices in the US…. She served as Communications Director for a presidential campaign before leading the communications operations for a 2016 National Convention”); Biography of Rick Wiley, BLACK DIAMOND S
	93 
	https://www.k2andcompany.com/about 
	https://www.k2andcompany.com/about 

	https://www.blackdiamondstrategies.us/who-we-are/rick-wiley 
	https://www.blackdiamondstrategies.us/who-we-are/rick-wiley 
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	1 campaign-related services, and for travel in connection with Walker’s testing-the-waters 2 activities.  3 B. The Committee and Walker Accepted and Failed to Report Prohibited and 
	4 Excessive In-Kind Contributions to Walker’s Campaign 5 Commission regulations provide that all funds raised and spent for testing-the-waters 6 The Act prohibits any person 
	activities are subject to the Act’s limitations and prohibitions.
	94 

	7 from making contributions to any candidate and his authorized political committee with respect 8 to any election for federal office which, in the aggregate, exceed $2,700 for the 2016 election 9   The Act also prohibits any candidate or political committee from knowingly accepting 
	cycle.
	95

	10   The Act and Commission regulations prohibit corporations from 11 The 12 Commission has concluded that a 527 organization’s “use of funds raised outside of the Act’s 13 limitations and prohibitions to pay for individuals’ testing-the-waters activities would violate 14 Commission regulations if those individuals decide to become candidates.”  Thus, OAR was 15 prohibited from using corporate donations or donations that exceeded the Act’s limitations 16 towards Walker’s exploratory efforts and Walker and t
	any excessive contributions.
	96
	making contributions to candidate committees in connection with a federal election.
	97 
	98

	See 11 C.F.R. §§ 100.72(a), 100.131(a); see also Testing the Waters E&J at 9,993; F&LA at 3, MUR 6533 (Haney) (“All funds raised and spent for “testing the waters” activities are, however, subject to the Act’s limitations and prohibitions.”). 
	94 

	52 U.S.C. § 30116(a)(1)(A). 
	95 

	Id. § 30116(f). 
	96 

	Id. § 30118(a); 11 C.F.R. § 114.2(b); cf. 11 C.F.R. § 114.2, note to paragraph (b) (clarifying that corporations can make contributions to non-connected political committees); AO 2010-11 (Commonsense Ten) at 23 (concluding that corporations may contribute to independent expenditure-only political committees). 
	97 
	-

	AO 2015-09 (Senate Majority PAC and House Majority PAC) at 5 (concluding that 527 organizations’ payment for testing-the-waters activities with soft money would violate 11 C.F.R. §§ 100.72(a) and 100.13(a)). 
	98 
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	1 accepting such prohibited funds from OAR in support of Walker’s potential candidacy. Walker 2 and the Committee were further prohibited from accepting excessive contributions from OAR.  3 The record confirms that OAR paid for testing-the-waters expenses for Walker in excess 4 of the contribution limit, and that the funds OAR used to pay for Walker’s testing-the-waters 5 expenses were from sources and in amounts prohibited under the Act.  Walker accepted these 6 excessive and prohibited contributions on be
	10   By providing Walker and his ultimate Committee with the 11 testing-the-waters expenditures described above, which included some portion of the 12 approximately $787,372 OAR spent on “fundraising consulting,” $308,093 on “political 13 consulting,” $94,309 in travel reimbursements to future Committee staffers, and $547,081 on 14 airfare, OAR made and Walker and the Committee accepted excessive in-kind contributions to 15 the Committee.  Further, in making these excessive in-kind contributions, OAR utiliz
	each of the briefing documents.
	99
	-
	100 

	See supra at 5-12. See OAR IRS Mid-Year Report, Sched. A. 
	99 
	100 
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	1 When an individual becomes a candidate under the Act, any funds received or payments 2 made for testing-the-waters activities become contributions or expenditures subject to the 3 reporting requirements of the Act and are to be reported as such on the first disclosure report 4 filed by the candidate’s authorized committee.  Although the record indicates that OAR made 5 disbursements for testing-the-waters activities by Walker, the Committee did not report any in6 kind contributions from OAR in its first d
	101
	-
	102 

	10 C. Walker Failed to Timely File His Statement of Candidacy 11 An individual becomes a candidate under the Act when:  (a) such individual receives 12 contributions or makes expenditures in excess of $5,000; or (b) such individual gives his or her 
	13 consent to another person to receive contributions or make expenditures on behalf of such 14 individual and if such person has received such contributions or has made such expenditures in 15 excess of $5,000.
	103 

	16 Once the $5,000 threshold has been met, the candidate has fifteen days to designate a 17 principal campaign committee by filing a Statement of Candidacy with the Commission.The 18 principal campaign committee must file a Statement of Organization within ten days of its 
	104 

	11 C.F.R. § 101.3. 
	101 

	photography services. See Scott Walker, Inc. 2015 October Quarterly Report, at 2425-26. 52 U.S.C. § 30101(2). Id. § 30102(e)(1); 11 C.F.R. § 101.1(a). 
	102 
	The Committee did report that it paid $15,436.09 to OAR for the purchase of office equipment and 
	103 
	104 
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	1 designation,and it must file disclosure reports with the Commission.The testing-the-waters 2 exceptions, described above, are not available to an individual who has decided to become a 3 candidate.  Commission regulations set forth a non-exhaustive list of activities that indicate 4 when an individual is no longer testing the waters and has decided to become a candidate.  Such 5 indicia include:  (1) using general public political advertising to publicize his or her intention to 6 campaign for federal off
	105 
	106 
	107
	108

	10 in close proximity to the election or over a protracted period of time;and (5) taking action to 11 qualify for the ballot under state law.  Once an individual has decided to be a candidate, he or 12 she must designate a principal campaign committee within fifteen days, which must file a 13 Statement of Organization within ten days of being designated by the candidate.
	109 
	110
	111 

	See 52 U.S.C. § 30103(a); 11 C.F.R. § 102.1(a). 
	105 

	52 U.S.C. § 30104(a), (b). See, e.g., F&LA at 6, MUR 6735 (Joseph A. Sestak); F&LA at 5, MUR 6449 (Jon Bruning); F&LA at 2, MUR 5363 (Alfred C. Sharpton). See supra Section III.A. See AO 2015-09 at 5; see also Testing the Waters E&J at 9,993 (exemption “explicitly limited ‘solely’ to 
	106 
	107 
	108 

	activities designed to evaluate a potential candidacy”). The Commission has advised that there is no specific time limit for such activities, and the length of time 
	109 

	spent testing the waters is but one factor in determining whether an individual becomes a candidate. AO 2015-09 at 6. 11 C.F.R. §§ 100.72(b), 100.131(b). See 52 U.S.C. §§ 30102(e)(1), 30103(a), 30104(a). 
	110 
	111 
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	1 In determining whether an individual has moved from testing the waters to candidate 2 status, the Commission considers whether the individual has engaged in activities or made 3 statements that would indicate the individual has decided to run for federal office.“[T]he 4 determination of whether an individual has crossed the line from ‘testing the waters’ to 5 campaigning must be made on a case-by-case basis.”6 Although the investigation confirmed that Walker engaged in extensive testing-the7 waters activi
	112 
	113 
	-

	10 political and fundraising expertise, are the type of activities that the Commission has previously 11 found to be valid testing-the-waters expenses when done to explore a run.  Absent other 12 indicia of candidacy, Walker’s testing-the-waters activities alone, while significant, are not 13 sufficient to conclude that he became a candidate earlier than his July announcement.
	114
	115 

	F&LA at 6-7, MUR 6449 (Jon Bruning); First Gen. Counsel Rpt. at 10, MUR 6533 (Perry Haney for Congress). 
	112 

	50 Fed. Reg. at 9,993. 
	113 

	See, e.g., AO 1982-03 (Cranston) at 2-4 (hiring of political consultants can be for testing the waters if the candidate had not yet decided to run). 
	114 

	See, e.g., F&LA at 6 n.11, MUR 6533 (Haney) (dismissing 30102(e)(1) allegation where candidate’s committee had received almost $112,000, primarily in the form of loans from the candidate); F&LA at 6, MUR 6224 (Carly Fiorina) (finding no reason to believe where exploratory committee raised $225,000, and candidate spent $400,000 in personal funds); MUR 5934 (Thompson) (dismissing where candidate had raised more than $12 million and spent more than $5 million); MUR 5703 (Rainville) (finding no reason to believ
	115 
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	1 Nevertheless, Walker’s Statement of Candidacy was not filed until August 5, 2015, 2 making it eight days late even under his own timetable for candidacy.  As such, there is probable 3 cause to believe that Walker violated 52 U.S.C. § 30102(e)(1) and 11 C.F.R. § 101.1(a).4 IV. CONCLUSION 5 Based on the foregoing, the Office of General Counsel is prepared to recommend that the 6 Commission find probable cause to believe that former Governor Scott Walker and Scott 7 Walker, Inc., accepted excessive and prohi
	116 

	10 testing-the-waters activities in violation of 52 U.S.C. § 30104(b); and that former Governor Scott 
	The evidence indicates that, to the extent Walker may have established, financed, maintained, or controlled OAR while he was a federal candidate, there may violations of the Act’s soft money provisions. See 52 U.S.C. § 30125(e); 11 C.F.R. § 300.2(c)(2); F&LA at 7-8, MUR 5367 (Issa). However, in light of the unique timing and circumstances of this matter, the gaps in the record as to Walker’s relationship with OAR, and the uncertainty as to whether Walker became a federal candidate prior to his declarations 
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	1 
	Walker failed to timely file his statement of candidacy in violation of 52 U.S.C. § 30102(e)(1) 

	2 
	2 
	and 11 C.F.R. § 101.1(a). 
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	BEFORE THE FEDERAL ELECTION COMMISSION 
	) ) MURs 6917/6929 ) 
	REPLY TO THE OFFICE OF GENERAL COUNSEL’S PROBABLE CAUSE BRIEF BY RESPONDENTS GOVERNOR SCOTT WALKER AND SCOTT WALKER, INC. 
	AND KATE TEASDALE, AS TREASURER 

	Respondents Governor Scott Walker and Scott Walker, Inc. (the “Campaign”) and Kate 
	Teasdale, as Treasurer, hereby reply, by and through undersigned counsel, to the “probable cause” 
	brief issued by the Office of General Counsel (“OGC”) in the above-referenced MURs. For the 
	reasons set forth below, the Commission should dismiss these matters and close both files, which 
	stem from activities that occurred in the first half of 2015.  
	Respondents further hereby respectfully request a probable cause hearing in accordance 
	with the Commission’s policy set forth at 72 Fed. Reg. 64,919 (Nov. 19 2007), which Respondents 
	believe is the most direct and efficient manner to address the issues in these more than five-year
	-

	old MURs, particularly in light of the fact that Commissioner Trainor is just joining the 
	Commission. At the hearing, Respondents’ counsel will address the specific matters raised in this 
	submission or in any necessary supplement hereto.
	1 

	On May 18, 2020, Respondents, through counsel, requested a copy of the information gathered by OGC in the course of its investigation in these MURs pursuant to Agency Procedure for Disclosure of Documents and Information in the Enforcement Process, 76 Fed. Reg. 34,986 (June 15, 2011). See . In their request, Respondents noted that “[a]ccess to this information is necessary so that they can ‘present fully informed submissions and frame legal issues for the Commission’s consideration’ in light of the Office o
	1 
	Exhibit A

	INTRODUCTION 
	INTRODUCTION 

	Scott Walker announced he would no longer be a candidate for President of the United States on September 21, 2015, a little over two months after he announced his candidacy and three months after he commenced testing-the-waters activity. In the more than five years and two months that OGC has had these MURs before it, it has inappropriately attempted to extend its regulatory scope to activities that fall well outside the FEC’s jurisdiction to include the activities of someone who is not a federal candidate 
	ARGUMENT 
	ARGUMENT 

	At the probable cause stage, the question before the Commission is whether the law and factual record developed by OGC in these MURs justify further enforcement and efforts at conciliation. They clearly do not, for two independent reasons. First, all of the OAR spending actually discussed in OGC’s brief occurred more than five years ago and is now time-barred under the five-year statute of limitations, 28 U.S.C § 2462, or will be soon. Second, even if these actions were not time-barred, OGC’s brief does not
	2 
	Campaign. Indeed, even with OGC’s brief in hand, Respondents still have no idea what the scope of OGC’s allegations against them may be. 
	Finally, as an apparent punitive side point, OGC’s note that Governor Walker filed his Form 2 (Statement of Candidacy) eight days late is barely worth mentioning given the FEC’s prior decisions, the immateriality five years later, and because there can be no question that by late-July 2015 the public was fully on notice that Governor Walker was running for president. The Commission should dismiss these matters. 
	I. THE PRE-CANDIDACY SPENDING AT ISSUE IN OGC’S BRIEF OCCURRED OVER FIVE YEARS AGO 
	As a threshold issue, all the activity described in OGC’s probable cause brief is now time-barred or will be soon and these matters should be dismissed. All of OAR’s spending activity described in OGC’s brief occurred more than five years ago. Most notably, all of the OAR-related travel highlighted in OGC’s brief had occurred by the end of March 2015. See OGC Br. 5–12 (discussing donor meetings and events from January to March 2015). Even if OGC tries to argue that these are not the determinative events, OG
	3 
	remaining under the statute of limitations to resolve all the outstanding issues, as addressed below,and to conciliate these matters under the statute. The Commission should dismiss these MURs for this reason alone. See MURs 6391 & 6471 (The Commission on Hope, Growth, and Opportunity), Statement of Reasons of Comm’rs Petersen, Hunter & Goodman 4 (dismissing matter where, among other considerations, “statute of limitations effectively foreclosed further enforcement effort”). 
	2 

	II. THERE IS NO PROBABLE CAUSE TO BELIEVE OAR PAID FOR ANY “TESTING THE WATERS” EXPENSES 
	OGC’s brief makes the broad conclusion that there is probable cause to believe that “some portion” of OAR’s spending during the first half of calendar year 2015 was for the purpose of Governor Walker “testing the waters” of a 2016 presidential campaign. See OGC Br. 24. Those testing-the-waters expenditures, OGC’s brief claims, came in the form of OAR’s payments for Governor Walker’s travel “to engage in public speaking events, around which [were] scheduled private meetings with prospective donors and suppor
	Exhibit B 

	For example, even if the Commission were to determine that the statute of limitations does not expire until later in the summer of 2020, as discussed in Part II.B, infra, OGC must, at minimum, amend its probable cause brief and recommendations to show with particularity which OAR payments it believes are allocable to the Campaign, and the amount of such allocation. Given the five years that it has had to investigate, OGC’s inability to make this showing thus far shows there is no basis to believe that it co
	2 

	4 
	grassroots organization associated with a public figure, “and thus [who] in all likelihood share in his values and worldview,” “would want to continue working for [that individual] on a campaign”). 
	OGC’s testing-the-waters analysis runs roughshod over the critical limitation on FEC jurisdiction at stake in these MURs: not everything an individual does pre-candidacy constitutes “testing the waters” merely because that person later becomes a federal candidate. Simply put, the Commission’s testing-the-waters regulations do not impose a pre-candidacy campaign finance regime; they merely offer a legally compliant way for those who wish to undertake certain, specific testing-the-waters activities that could
	For these reasons, the Commission has recognized repeatedly that before becoming a federal candidate, a public figure such as Scott Walker may associate himself with grassroots organizations like OAR. Even if the individual’s activities on behalf of the organization help further his public image and improve his political brand, they are not properly considered “testing the waters” activities unless done specifically for the purpose of determining whether to run for federal office. See, e.g., MUR 6907 (Hucka
	5 
	give rise to a violation, even where the individual “use[s] [the organization] as a platform to maintain [a] public image”). Accordingly, in this area of fundamental First Amendment rights, the Commission has made clear that payments by such organizations in connection with a public figure’s pre-candidacy activities are regulated by the FEC post-candidacy only if there is clear evidence of “particularized payments for specific activities” done to assess whether to run for federal office that are fairly allo
	S. Petersen and Commissioners Caroline C. Hunter, Donald F. McGahn II, Steven T. Walther, and Ellen L. Weintraub [hereinafter “Duncan Hunter SOR”] 3. 
	OGC’s brief fails to meet its burden of identifying any specific payments by OAR properly considered testing-the-waters expenses, as opposed to disbursements advancing OAR’s own organizational mission. And even if some of those activities could be deemed for testing the waters, OGC’s brief does not, as it must, identify with particularity the payments and amounts OGC deems allocable to the Campaign. See Santorum SOR 9; Duncan Hunter SOL 3; MUR 6509 (Herman Cain), Statement of Reasons of Comm’rs Petersen, Hu
	8. For each of these reasons, OGC’s brief does not establish probable cause to believe that OAR funded testing-the-waters activities. 
	A. OGC’s Brief Does Not Identify Any Actual “Testing The Waters” Expenses Funded By OAR. 
	“[W]hen conducting a testing-the-waters analysis, the Commission’s proper focus is on whether a particular payment is made solely for the purpose of determining whether an individual should become a candidate.” Santorum SOR 9. In other words, the activity must be proven to have “occurred for the purpose of determining the viability of a candidacy.” Id. (emphasis added). The 
	6 
	Commission has made clear that this analysis must turn on the facts and circumstances of each case. See id. (“[W]hether particular expenses are rightly considered testing-the-waters expenses will usually be a highly fact-intensive inquiry.” (emphasis added)). Yet OGC’s brief ignores the circumstances as they existed in 2015 when Governor Walker was traveling the country promoting OAR and its agenda and meeting with donors to fundraise on behalf of the organization. By doing so, OGC’s brief contorts appropri
	OGC’s brief glosses over the inconvenient truth that in early 2015, Governor Walker was of one of the principal leaders and most recognizable faces in the Republican Party.  He was the sitting second-term Republican Governor of Wisconsin, having won three elections in four years, including a contentious 2011 recall election that received considerable national focus. He had been Governor for over more than five years, during which he had pursued an aggressive conservative legislative reform agenda. See, e.g.
	3 
	4 

	Available at reforms-in-wisconsin. 
	3 
	https://www.dailysignal.com/2018/12/11/the-scott-walker-years-taxpayer-centered
	-

	7 
	Seth McLaughlin, Scott Walker in 2016? Wisconsin governor leads GOP presidential ranking, Wash. Times (Feb. 6, 2014).
	5 

	The public’s and media’s interest in Governor Walker and his broader political ambitions made him the ideal face—and a perfect fundraiser—for OAR. OAR’s mission was, and still is, moving the issues debate forward by disseminating the accomplishments and solutions coming out of state governments. In 2015, Governor Walker was the living embodiment of state-based accomplishment. And thus while Governor Walker used OAR as “a platform to speak about issues . . . and maintain [his] public profile,” Santorum SOR 9
	This is why the OGC brief’s reliance on Governor Walker’s attendance at various private OAR donor meetings scheduled around his travel to larger-scale speaking engagements is misplaced. See OGC Br. 2. It is well understood that “individuals who may consider running for office at a future point may make public appearances and assist in fundraising efforts on behalf of others without being considered to test the waters.” Santorum SOR 15. OGC’s brief acknowledges, and the record evidence supports, that Governo
	6 

	Available at governor-leads-gop-pre. 
	5 
	https://www.washingtontimes.com/news/2014/feb/6/scott-walker-2016-wisconsin
	-

	2)donated to OAR on February 16, 2015; John Ingram (OGC Br. Attach 3) donated to OAR on February 6, 2015; David Humphreys (OGC Br. Attach. 8) donated to OAR on February 9, 2015; Jimmy Westcott (OGC Br. Attach. 9) donated to OAR on January 25, 2015 and February 18, 2015; Carl Westcott (OGC Br. Attach. 9) donated to OAR on February 18, 2015; John Loeb (OGC Br. Attach. 10) donated to OAR on February 19, 2015; Dan Cook (OGC Br. Attach. 12) donated to OAR on April 6, 2015; Mike and Mary Shannon (OGC Br. Attach. 
	8 
	several never contributed to Scott Walker, Inc.Yet OGC’s brief claims that these meetings— several of which were mere phone calls with no apparent incremental cost, see OGC Br. Attachs. 2–4—were truly for “testing the waters.” OGC presents no evidence of what was actually discussed during these meetings. Instead, it bases its conclusions only on some notations in premeeting briefing documents created by OAR fundraisers, which OGC claims advised Governor Walker to discuss with the prospective OAR donors pote
	7 
	-

	Griffin (OGC Br. Attach. 15) donated to OAR on April 24, 2015; Andrew Puzder (OGC Br. Attach. 16) donated to OAR on April 8, 2015; Bernie Marcus (OGC Br. Attach. 30) donated to OAR on March 5, 2015; and Michael Epstein (OGC Br. Attach. 33) donated to OAR on March 23, 2015. 
	E.g., from a review of FEC disclosure reports, Cook, Griffin, Ingram, Kendrick, and the Shannons all did not contribute to the Campaign. 
	7 

	9 
	Indeed, OGC’s brief offers no evidence that any of Governor Walker’s travel or meetings done on behalf of OAR “occurred for the purpose of determining the viability of [his] candidacy.” Santorum SOR 9. Nothing in OGC’s brief indicates that the travel was designed to have, or in fact had, any bearing on Governor Walker’s decision to run for president. This is very different from Advisory Opinion 1981-32 (Askew), on which OGC relies. See OGC Br. 18 n.75 (citing Advisory Opinion 1981-32). There, Askew was not 
	8 

	B. Even If Some Of OAR’s Payments Furthered Testing-The-Waters Activities, OGC Fails To Meet Its Burden To Identify With Particularity The Costs Allocable To The Campaign. 
	“Unlike ‘candidacy,’ which is a generalized status under the [Federal Election Campaign] Act, the Commission’s testing-the-waters regulations speak in terms of particularized payments for specific activities.” Santorum SOR 9. Therefore, even if some of the activities discussed in OGC’s brief could be considered “testing the waters,” it would not mean that all of OAR’s disbursements are FEC regulated. As noted, even OGC’s brief acknowledges that the travel and meetings benefitted OAR. See OGC Br. 2, 5–12. 
	The Commission has made clear that “payments must be appropriately allocated between the sponsoring entity and the individual’s campaign before being disclosed to the Commission.” Santorum SOR 9; see also Duncan Hunter SOR 3; cf. 11 C.F.R. § 106.3 (concerning “[a]llocation 
	OGC’s reliance on the reason to believe finding in MUR 5908 (Duncan Hunter) is equally faulty, given that the allegations were dismissed at the probable cause stage.  See generally Duncan Hunter SOR. 
	8 

	10 
	of expenses between campaign and non-campaign related travel”). Yet OGC’s brief provides no information on which to base such an allocation. Rather, it asserts only that “some portion” of OAR’s spending may have been for testing-the-waters activities. OGC Br. 24. That failure to specify is not sufficient at the probable cause stage. See Cain SOR 8–9 (dismissing matter where, among other things “[t]he record . . . provided no information on which to base such an allocation”). For OGC to meet its burden at pr
	III. THERE IS NO JUSTIFICATION FOR ANY FURTHER ENFORCEMENT EFFORTS RELATED TO THE TIMING OF GOVERNOR WALKER’S FEC FORM 2 (STATEMENT OF CANDIDACY) 
	OGC’s brief also recommends that the Commission find probable cause to believe that Governor Walker filed his Form 2 (Statement of Candidacy) eight days late. OGC Br. 25–28. Inexplicably, OGC’s brief completely ignores the fact that on July 2, 2015, Governor Walker submitted to the FEC a letter noting that he “had received contributions of more than $5,000” which made him a candidate under the FECA and regulations upon his announcement. The letter, which contained all the information required on a Form 2, w
	11 
	Factual & Legal Analysis 6–7 (dismissing complaint where candidate failed to file Form 2 “by 
	about a month”); MUR 6999 (David Larsen), Factual & Legal Analysis 10–11 (dismissing 
	complaint where candidate filed Form 2 147 days late); see also MUR 7360 (Liuba for Congress), 
	Enforcement Priority System Dismissal Report 1 n.2 (dismissing complaint where Form 2 
	appeared to have been filed “two months late”). The FEC’s substantial disparate treatment of 
	Respondents is unwarranted. 
	CONCLUSION 
	CONCLUSION 

	The Commission should dismiss these matters and take no further action. 
	Dated: May 26, 2020 Respectfully submitted, 
	/s/ Benjamin L. Ginsberg 
	/s/ Benjamin L. Ginsberg 

	Benjamin L. Ginsberg 
	E. Stewart Crosland JONES DAY 51 Louisiana Avenue, N.W. Washington, D.C. 20001 Phone: (202) 879-3939 
	bginsberg@jonesday.com 
	scrosland@jonesday.com 

	Counsel to Governor Scott Walker and Scott Walker, Inc. and Kate Teasdale, as Treasurer 
	12 
	EXHIBIT A 
	Figure
	51 LOUISIANA AVENUE, N W. • WASHINGTON, D.C. 20001.2113 TELEPHONE: +1.202.879.3939 • FACSIMILE: +1.202.626.1700 
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	CONFIDENTIAL 
	CONFIDENTIAL 

	May 18, 2020 
	VIA E-MAIL 
	VIA E-MAIL 

	Adrienne C. Baranowicz Federal Election Commission Enforcement Division 1050 First Street, NE Washington, D.C. 20463 
	abaranowicz@fec.gov 


	Re: 
	Re: 
	MURs 6917 and 6929—Request for information ascertained during investigation 

	Dear Ms. Baranowicz: 
	On behalf of Scott Walker, Inc. and Treasurer Kate Teasdale and Governor Scott Walker (collectively, “Respondents”), we hereby request a copy of the information gathered by the Office of General Counsel in the course of its investigation in these Matters Under Review.  See Notice of Agency Procedure, Agency Procedure for Disclosure of Documents and Information in the Enforcement Process, 76 Fed. Reg. 34,986 (June 15, 2011).  Access to this information is necessary so that Respondents can “present fully info
	Sincerely, 
	Figure
	E. Stewart Crosland 
	cc: Lynn Tran, Federal Election Commission Benjamin L. Ginsberg, Jones Day 
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	June 4, 2019 
	VIA EMAIL TO 
	JPETERSON@FEC.GOV 

	Mr. Jonathan Peterson Office ofGeneral Counsel Federal Election Commission 1050 First Street, NE Washington, DC 20463 
	Re: MURs 6917 & 6929: Governor Scott Walker and Scott Walker, Inc. and Kate Lind, as Treasurer 
	Dear Mr. Peterson: 
	Governor Scott Walker and Scott Walker, Inc. and Kate Lind, as Treasurer (collectively, "the Committee"), respondents in the above-referenced MURs, hereby respond, by and through undersigned counsel, to the Factual & Legal Analysis ("the F&LA") in these matters. The F&LA finds "reason to believe" Governor Walker engaged in so-called "testing the waters" activities prior to June 2015, when he began disclosing testing-the-waters expenses, and that Our American Revival ("OAR"), a 527 organization, funded those
	I. THE "TESTING THE WATERS" ANALYSIS OVERLOOKS CRITICAL FACTS AND CONTRADICTS PRECEDENT 
	The F &LA finds that OAR "may" have funded travel and events for purposes of allowing Governor Walker to "test the waters" of a potential presidential candidacy. This finding, as discussed below, directly contradicts established FEC precedent by: 
	• overlooking Governor Walker's status as a sitting Governor and leading Republican policy voice with a history of receiving invitations to speak at events around the country because ofhis policy innovations and electoral successes having nothing to do with a federal candidacy; 
	• overemphasizing indefinite, off-the-cuff remarks in response to media inquiries; and 
	• failing to identify even one particularized testing-the-waters activity paid by OAR. 
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	SAN DIEGO• SAN FRANCISCO• SAO PAULO• SHANGHAI• SILICON VALLEY , SINGAPORE, SYDNEY, TAIPEI, TOKYO, WASHINGTON 
	JONES UAY 
	June 4, 2019 Page2 
	A. The F&LA ignores Governor Walker's central role in the Republican party and conservative issues debate. 
	The F&LA inexplicably overlooks the most critical fact here: Governor Walker's status as an elected official and in the Republican party. Long before 2015 (and still today) Governor Walker's role as a party leader naturally led him to travel all over the country to speak to groups about politics and policy matters. Governor Walker was the sitting two-term Republi~ governor of Wisconsin. He had won three elections in four years, including a contentious 2011 recall election that received considerable national
	www.nytimes.com/2012/0 I /16/us/scott-walker-recall-drive-is-closely-watched.html. He 
	2018), https:/ /www.dailysignal.com/2018/12/1 1/the-scott-walker-years-taxpayer-centered­
	Taxpayers Billions, Forbes (Feb. 28, 2016), https://www.forbes.com/sites/Patrickgleason/2016/0 
	Wisconsin, Politico (Feb. 27, 2011), https://www.politico.com/story/201 l/02/gop­

	Consequently, long before 2015, Governor Walker routinely spoke to conservative grassroots and Republican groups across the nation -including in early primary states such as Iowa and South Carolina -and still does. See. e.g., brandootr, Scott Walker 2012 Republican National Committee Speech, YouTube (Aug. 29, 2012), = PY3E8Zp9AAg; Right Scoop, Full Speech: Governor Scott Walker at CPAC 2012, YouTube Scott Walker Speaks to Iowa Republicans (May 24, 2013), ­speaks-iowa-republicans (noting Walker was wrapping 
	https://www.youtube.com/watch?v
	(Feb. 10, 2012), https://www.youtube.com/watch?v=c0cjxT8ZAuU; PBS, 
	https://www.pbs.org/video/here-and-now-scott-walker
	-
	Gov. Scott Walker, YouTube (Mar. 16, 2013), https://www.youtube.com/watch?v=XXq5EhG4kq 

	Y. These efforts were not to explore the feasibility of a federal campaign. To the contrary, Governor Walker did exactly what prominent public figures do: engaged as a thought leader in robust issues debates that grow louder around key legislative battles and elections -activity falling well beyond he FEC's jurisdiction. In other words, Governor Walker epitomized that "[b]efore becoming a candidate, an individual may already be a public figure with a history of public activism and discourse who engages in a
	JON.ES l>AY 
	June 4, 2019 
	Page 3 
	Hunter & Petersen [hereinafter "Santorum SOR"] 7-8; see also. e.g., AO 1986-06 (Fund for America's Future). 
	Some of Governor Walker's travel and event attendance was done on behalf of OAR, a group formed to engage in, and which is still actively engaged in, the issues debate that has its own institutional mission and goals separate from any specific candidate: to promote the important role states and their elected leaders can play in resolving issues at the national level. See About visited June 4, 2019). As part of its mission, OAR seeks to encourage state-based conservative reforms similar to those that Governo
	Our American Revival, Our American Revival, http://www.ouramericanrevival.com/about/ (last 

	Such activities are commonplace among grassroots organizations, and the FEC has refused to attribute subjective political aspirations to a public figure associated with these organizations. See MUR 6907 (Huckabee), First General Counsel's Report 9 ("As a public figure and politician, Huckabee's association with a social welfare organization is not suggestive ofa testing-the-waters violation in itself'). An organization like OAR, according to the Commission, "may provide an individual . .. with a platform to
	b. The F &LA creates a false causal connection between OAR and testing-the­waters activity based on incidental responses to media inquiries. 
	Disappointingly, the F&LA also falls for the Complaints' game of press-statement "gotcha," placing great weight on a few random comments in response to media questions. It is true that a potential Governor Walker presidential candidacy was the subject of much chatter in early 2015. No one in his shoes could have or would have completely ignored that chatter, but the F &LA errs in suggesting scattered indefinite, off-the-cuff statements to the media about a possible run "link" his activities on behalfofOAR t
	This reliance on statements cherry-picked by the Complaints further overlooks the fact that Governor Walker made clear the policy purpose behind his work on behalf of OAR in various other public statements. See. e.g., Press Release, Our American Revival (Jan. 27, 2015) 27l5home.htm] ( quoting Govern 
	[http:/ /www.4president.us/websites/2016/ouramericanrevivalO l 
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	or Walker: "'Our American Revival encompasses the shared values that make our country great; limiting the powers ofthe federal government to those defined in the Constitution while creating a leaner, more efficient, more effective and more accountable government to the American people."'); Jessie Opoien, Scott Walker says fundraising committee is about 'ideas.' not promoting a opoien/scott-walker-says-fundraising-committee-is-about-ideas-not-promoting/article _ef9829dd572f-5dab-b8fb-4ede66b8f52c.html (quoti
	candidate, The Capital Times (Jan. 28, 2015), https://madison.com/ct/news/local/writers/jessie­
	-
	https://www.politico.com/story/2016/04/scott-walker-republican-wisconsin-221549 

	The actual facts about OAR, moreover, clearly sever any causal connection between the group and testing-the-waters activity. As noted, OAR continues to operate, and Governor Walker continues to travel on its behalf to promote their mutual message in support of federalism principles. These temporal facts matter to the testing-the-waters analysis, as the Commission made clear recently in MUR 6928. See Santorum SOR 14 ("[G]iven that Patriot Voices and the PAC continue operations to this day further undermines 
	c. The F &LA does not identify one particularized testing-the-waters expense, as its reliance on Governor Walker's appearance at the 2015 CPAC Conference is misplaced. 
	Finally, the F&LA ignores the FEC's repeated admonition that "[u]nlike 'candidacy,' which is a generalized status under the [Federal Election Campaign] Act, the Commission' s testing-the-waters regulations speak in terms of particularized payments for specific activities." Santorum SOR at 9. The Commission has explained that this means its "proper focus is on whether a particular payment is made solely for the purpose ofdetermining whether an individual should become a candidate." Id. (emphases added). The 
	The F&LA identifies only one event it believes was for testing the waters: Governor Walker's attendance at the February 2015 CPAC Conference (see F&LA at 10.) The facts prove otherwise. Governor Walker has been a prominent speaker at almost every CPAC Conference since 2012 -i.e., before and after his presidential candidacy. See Right Scoop, Full Speech: Governor Scott Walker at CPAC 2012, YouTube (Feb. / watch?v=cOcjxT8ZAuU; Am. Conservative Union, CPAC 2013 -Gov. Scott Walker (R-WI). 
	10, 2012), https://www.youtube.com
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	YouTube (Mar. 16, Conservative Union, CPAC 2016 -Gov. Scott Walker, YouTube (Mar. 3, youtube.com/watch?v=dw4MN1CIJ-Q; Am. Conservative Union, CPAC 2017 -Gov. Scott Conservative Union, CPAC 2019 -Scott Walker's Closing Remarks to What Makes America Great, YouTube (Feb. 28,2019), . This plainly "undermine[s] any particular significance of [Governor Walker's] CPAC attendance in 2015." Santorum SOR at 11. Governor Walker's CPAC attendance in 2015 was not for the purpose of testing the waters ofcandidacy, it was
	2013), https://www.youtube.com/watch?v=XXq5EhG4kqY; Am. 
	2016), https://www. 
	Walker, YouTube (Feb. 23, 2017), https://www.youtube.com/watch?v=E3VcHx6-62o&t=3s; Am. 
	https://www.youtube.com/watch?v=lvSgTtvnSAQ

	The F&LA wrongly suggests that "during his speech" to CPAC in 2015, Governor Walker said '"we are exploring a campaign,"' which it claims "appear[s] to link his activities on OAR's behalf to his assessment of a potential candidacy." (F&LA at 10.) Governor Walker's stray, indefinite statement was not part ofhis prepared remarks. See Am. Conservative Union, CPAC 2015 -Governor Scott Walker, WI. YouTube, at 18:47-19:30 (Feb. 26, 2015), _v7KT_ OVFE. It was an aside ina response to a hypothetical question about 
	https://www.youtube.com/watch?v=f

	In addition to the CPAC conference, the F&LA also mentions Governor Walker's attendance at a May 2015 Lincoln Day Dinner hosted by the Republican Party ofIowa. The F&LA quotes a press release issued by the Republican Party of Iowa puffing up the event's importance to the 2016 election. (F&LA at 5.) It is unclear what, if any, reliance the F&LA places on this puffery by event sponsors. The F&LA's analysis section does not mention it. Nonetheless, the marketing pitch ofa separate committee cannot be attribute
	https://www.c
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	The F&LA's failure to identify even one specific testing-the-waters activity paid for by OAR discredits any further effort to prosecute these matters. See, e.g .. MUR 5260 (Talent), First General Counsel's Report (dismissing matter where there were no specific instances of testing­the-waters activity). Absent some particularity focused around specific events reasonably believed to have been for testing the waters, any further investigation would be entirely unwarranted, a roving fishing expedition into a gr
	* * * 
	The FEC's vague testing-the-waters regulations are nearly forty years old. Although the Commission has had the opportunity to interpret the regulations through a series of advisory opinions and enforcement matters, it has yet to revise them. Governor Walker's First Amendment-protected activities on behalf of OAR were consistent with the FEC's existing precedent, and further enforcement efforts would be not only aimless and wasteful, but wholly unjustified. The Commission cannot engage in a rulemaking-by-MUR
	II. THERE IS NO JUSTIFICATION FOR FURTHER ENFORCEMENT EFFORTS RELATED TO THE TIMING OF GOVERNOR WALKER'S FEC STATEMENT OF CANDIDACY 
	The F&LA additionally finds that Governor Walker filed his Form 2 Statement of Candidacy untimely after announcing his presidential candidacy. 
	This section ofthe F&LA pays lip service-in a mere footnote -to the fact that Governor Walker before becoming a candidate under FECA and FEC regulations submitted to the FEC a letter noting he "had received contributions of more than $5,000" which made him a candidate under the FECA and regulations upon his announcement. (F&LA at 12 n.49.) The letter was provided to the FEC in lieu ofa Form 2 in order to place the public on notice that Governor Walker shortly would become a candidate. The FEC, for reasons u
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	Nevertheless, the public knew that Governor Walker had announced his candidacy on July 13, 2015. There was no harm from any delay in filing the technical Form 2 -let alone from an alleged lapse of eight days that occurred seven months before any votes were cast in any state. Indeed, the Commission consistently has found such technicalities unworthy of additional enforcement efforts, even in the face ofsignificantly longer delays. See, e.g .• MUR 7261 (Levi for Colorado), Factual & Legal Analysis 6-7 (dismis
	In light ofthe foregoing discussion, the Commission should dismiss these matters and take no further action. 
	Figure
	cc: Chairman Ellen L. Weintraub Vice Chairman Matthew S. Petersen Commissioner Caroline C. Hunter Commissioner Steven T. Walther 
	Figure
	May 26, 2020 
	VIA EMAIL 
	Federal Election Commission 1050 First Street, NE Washington, District of Columbia 20436 
	MURs 6917 & 6929: Response of Our American Revival to General Counsel’s Brief 
	Figure

	Dear Commissioners: 
	The Commission opened these matters against Our American Revival more than five years ago now, when the 2016 presidential election was still a year and a half away and the eventual winner of that election, now-President Donald Trump, had yet to declare his candidacy. These matters then languished in the agency for four years until last Spring, when the Commission’s Office of General Counsel commenced a hasty factual investigation that culminated in a flurry of subpoenas which, due to the absence of a quorum
	As you read this, every single expenditure OGC has specifically identified in these MURs is more than five years old, and the statute of limitations has expired on them all. On May 18, 2020, the statute of limitations effectively expired on all of OAR’s expenditures at issue in these MURs, whether or not specifically identified by OGC. Even if the statute of limitations were not expired, these matters are so old and stale, and there is so little time remaining—indeed, just a relative few hours—that further 
	Additionally, OGC has failed to establish probable cause that a violation of the Act occurred. It neglects in the Probable Cause Brief to appropriately allocate the portions of OAR disbursements it believes constituted payments for testing the waters expenses, volunteering on the next to last page of its brief only that “some portion” of OAR’s expenditures were made to test the waters of a prospective presidential campaign. Its brief relies selectively, and almost entirely, on documents obtained from a sing
	Figure
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	OGC also has not provided documents that Commission procedures require it to provide to OAR—instead giving OAR only the documents that OGC relies upon in its Probable Cause Brief— purportedly for OAR’s “convenience,” but in reality depriving OAR of a full opportunity to defend itself against the one-sided narrative OGC’s Probable Cause Brief attempts to spin, as what little might remain of the statute of limitations ticks away. 
	In the final analysis, these matters are time-barred, the factual record is incomplete, and OGC’s legal theory is a deeply-flawed departure from a generation’s worth of Commission precedent.For these reasons, and all the reasons that follow, I urge the Commission, on behalf of Our American Revival and its Treasurer, C. Ryan Burchfield, to close the files in these five-year old matters concerning the last presidential election before our nation completes the next one. 
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	DISCUSSION 
	DISCUSSION 

	1. . 
	The Statute Of Limitations Forecloses Further Enforcement Action In These Matters

	The Federal Election Campaign Act does not establish a statute of limitations within which the Commission must enforce matters, but in , the U.S. Court of Appeals for the Ninth Circuit held that the five-year statute of limitations established in 28 U.S.C. § 2462 applies to Commission actions for the assessment or imposition of civil penalties under the Act. 104 F.3d 237, 239-40 (9th Cir. 1996); , 317 F.3d 939, 948 (9th Cir. 2002) (“. . . is plainly right.”); , 410 F. Supp. 3d 1, 23 (D.D.C. 2019) (“[C]ourts
	FEC v. Williams
	see also FEC v. Toledano
	Williams 
	Citizens for Responsibility & Ethics v. American Action Network
	Citizens for Responsibility & Ethics v. FEC

	“[A]n action, suit or proceeding to assess or impose a civil penalty ” , 104 F.3d at 240 (quoting , 17 F.3d 1453, 1462 (D.C. Cir. 1994) (emphasis added)). In these matters, the violation giving rise to the penalty is the alleged use, by OAR, of federally-impermissible funds to test the waters for then-Wisconsin Governor Scott Walker’s eventual presidential campaign.Indeed, in its testing the waters regulation, the Commission has decreed that “[o]nly funds permissible under the Act may be used” to pay for ac
	must be commenced within five years of the date of the violation giving rise to the penalty.
	Williams
	3M Co. v. Browner
	2 
	see also 

	For a full discussion of the law of these matters, please see OAR’s Response to Factual and Legal Analysis (June 5, 2019). 
	1 

	As noted throughout this brief, OAR does not concede that any of its expenditures were for the purpose of testing the waters of Governor Walker’s eventual campaign. 
	2 
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	OGC’s approach in MUR 6462 (Trump) is instructive. The complaint in that MUR alleged that, in 2012, The Trump Organization, LLC made excessive and impermissible expenditures to test the waters of a presidential campaign for behalf of Donald Trump. Assessing the impact of the statute of limitations on that matter, OGC advised the Commission that the statute of limitations expired between January 1, 2016 and February 1, 2017—five years after the exploratory expenditures at issue allegedly began (January 1, 20
	Indeed, OGC never has taken the position that it must wait for an individual to declare his or her candidacy before it may enforce against an organization alleged to have paid that individual’s testing the waters expenses. In MUR 6462, OGC asked the Commission to find reason to believe against the Trump Organization almost a full year Mr. Trump announced he would not be a candidate for President in 2012. MUR 6462 (Trump), First General Counsel’s Report (Jan. 25, 2013) at 18. In another matter involving thir
	after 
	before 
	See also 

	Therefore, on the basis of these Commission precedents, the relevant date for purposes of determining when the five-year statute of limitations expires is the date on which OAR made each expenditure OGC contends was for the purpose of testing the waters. 
	A. 
	All Of The Expenditures OGC Has Specifically Identified In These MURs Are More Than Five Years Old.  The Statute Of Limitations Has Run On Them. 

	Governor Walker founded OAR on or about January 16, 2015. OAR-002-00262 (OAR IRS Form 8871 (Jan. 16, 2015)). OGC contends that “evidence developed during the investigation . . . demonstrates that there is probable cause to believe that OAR expended resources to fund testing-the-waters activities for Walker prior to his formal announcement that he was testing the waters on June 17, 2015.” OGC Probable Cause Brief at 18. 
	See 

	A closer look at OGC’s Probable Cause Brief, however—and a focus on the discrete expenditures OGC specifically identifies as supposed testing the waters expenditures—reveals that OAR made them all between January 26, 2015 and March 15, 2015:
	3 

	As noted below in Section 2, the travel itineraries for these trips were generally much more complex than OGC presents in the Probable Cause Brief—usually involving many events and meetings across multiple cities and states over several days at a time. Thus, when OGC states, as it does on page 9, fn. 27 of the Probable Cause Brief, that OAR “was billed $30,618” for 
	As noted below in Section 2, the travel itineraries for these trips were generally much more complex than OGC presents in the Probable Cause Brief—usually involving many events and meetings across multiple cities and states over several days at a time. Thus, when OGC states, as it does on page 9, fn. 27 of the Probable Cause Brief, that OAR “was billed $30,618” for 
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	Date 
	Date 
	Date 
	Recipient 
	Amount 
	Purpose 
	PC Brief Cite 

	January 24-25, 2015 
	January 24-25, 2015 
	Sitatunga Springs 
	$27,216 
	Charter flight to/fromPalm Springs, CA 
	p. 5, fn. 15 & accompanying text 

	January 31, 2015 
	January 31, 2015 
	Sitatunga Springs 
	$20,511.72 
	Charter flight to/fromWashington, DC 
	p. 9, fn. 26 & accompanying text 

	February 19, 2015 
	February 19, 2015 
	Sitatunga Springs 
	$21,849.45 
	Charter flight to/from Washington, DC 
	p. 6, fn. 19 & accompanying text 

	February 27, 2015 
	February 27, 2015 
	Sitatunga Springs 
	unidentified 
	Charter flight to/from Boca Raton, FL 
	p. 7, fn. 21 & accompanying text 

	March 5, 2015 
	March 5, 2015 
	Sitatunga Springs 
	$30,618.00 
	Charter flight to/from Boca Raton, FL 
	p. 9, fn. 27 & accompanying text 

	March 12, 2015 
	March 12, 2015 
	Sitatunga Springs 
	$20,128.50 
	Charter flight to/from New York, NY 
	p. 8, fn. 23 & accompanying text 


	Each of these expenditures—made between January 26, 2015 and March 12, 2015—is well beyond the reach of the five-year statute of limitations now. And OGC does not specifically identify a single other discrete expenditure by OAR—for example, payments for classic exploratory expenses such as polling or telephone calls—that it believes was made for the purpose of testing the waters of Governor Walker’s eventual presidential campaign.
	4
	5 

	travel associated with a “lunch meeting in Boca Raton, FL,” it is very misleading, and spotlights OGC’s failure to “appropriately allocate” OAR’s expenses, as discussed in Section 2A, below. 
	For example, according to OAR’s 8872s, which it produced in response to the Commission’s subpoena and which are available for public inspection on the IRS’s political organization disclosure website, between its inception and June 17, 2015, OAR paid $21,027 to Advantage Inc., a well-known for “phone services,” “conference calls” and a “teleforum.” OGC does not allege that these payments were made for testing the waters purposes. 
	4 

	Beyond the scant palmful of expenditures for travel identified above, OGC generally contends that OAR’s payment for some of the services provided by certain individuals or companies constituted testing the waters expenditures due to the nature of the services those individuals or companies provided. However, as discussed in Section 2, below, OGC fails to appropriately allocate the value of the services those individuals and companies provided to 
	5 
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	Accordingly, the statute of limitations has expired on each expenditure OGC specifically identifies as a basis for a probable cause finding in these matters, and so the Commission should close these files immediately. 
	B. . 
	The Statute Of Limitations On All Other OAR Expenditures In These MURs, Whether Or Not OGC Specifically Identifies Them, Has Effectively Run Out

	Moreover, taking into account the 30-day conciliation period mandated by 52 U.S.C. §30109(a)(4)(A)(i) that must follow any probable cause vote by the Commission, the statute of limitations already has effectively expired on of the supposed testing the waters expenditures at issue in these matters—even on those that OGC fails to identify with the requisite specificity (see fn.4, above, and Section 2, below). This is because . OGC Probable Cause Brief at 18 (“OAR expended resources to fund testingthe-waters a
	any and all 
	under OGC’s theory, OAR did not pay for any exploratory expenses after Governor Walker announced, on June 17, 2015, that he would test the waters of a presidential campaign
	See 
	-
	prior to his formal announcement 

	If OGC admits that OAR’s very last payment of an alleged testing the waters expense could have been on June 17, 2015, then the statute of limitations on all such expenditures by OAR— whether or not specifically identified by OGC—effectively expired on May 18, 2020, which is June 17, 2015, plus five years, minus the mandatory 30-day statutory conciliation period. Williams, 104 F.3d at 241 (acknowledging that, due to the Act’s mandatory notice and conciliation requirements, the statute of limitations on FECA 
	See generally 
	see also 

	C. . 
	Even If The Statute Of Limitations Has Not Expired, Further Enforcement Action In These Matters Would Be Pyrrhic And Futile

	When the Commission first opened these MURs over five years ago, there was but one declared candidate for President. Today, as the Commission determines what to do with these matters, the major parties’ nominations for the next presidential election are fully settled. In the interim, OGC took four years to recommend a reason to believe finding, and then spent another year investigating it in pursuit of probable cause but—as noted in footnote 4, above, and detailed further in Section 2, below—has compiled a 
	OAR remains a going concern today,but solely for purposes of awaiting the conclusion of these matters. OAR’s work is finished and, as several years’ worth of its 8872s and 990s 
	6 

	OAR on the one hand, and to Governor Walker’s alleged exploratory effort on the other. Such vague and imprecise allegations cannot serve as the basis for a probable cause finding. 
	A “going concern” is “[a] firm or corporation which, though financially embarrassed, continues to transact its ordinary business.”  691 (6th ed. 1990). 
	Black’s Law Dictionary 
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	indicate, its resources have dwindled. Its founder and figurehead has left elected office and moved on to other professional and political pursuits, as is his right. Its most recent 990, filed on November 14, 2019 and publicly available on the IRS’s political organization disclosure website, discloses a cash balance of $16,839, all of which it will have to use to pay the expenses associated with defending itself in what remains of these matters. It would be foolish to think that an organization in OAR’s pos
	For these reasons, if the Commission concludes that continued enforcement of some aspect of these matters is not foreclosed by the statute of limitations, then it certainly is clear that any further enforcement action would be pyrrhic and futile. MURs 6391 & 6471 (CHGO), Statement of Reasons of Comm’rs Petersen, Hunter & Goodman at 1, 4. Accordingly, the Commission should dismiss these matters in the exercise of its prosecutorial discretion. , 470 U.S. 821, 832 (1985) (“[T]he agency must not only assess whe
	See 
	See Heckler v. Chaney

	2. . 
	OGC Has Failed To Establish Probable Cause That A Violation Of The Act Occurred In These Matters

	After five years of investigation, and 27 pages of briefing, the most that OGC can offer in the end is that “some portion” of OAR’s expenditures were made to test the waters of Governor Walker’s eventual presidential campaign. OGC Probable Cause Brief at 27. This failure—to appropriately allocate OAR’s expenditures between those that advanced OAR’s issue-focused mission and those that, in OGC’s view, tested the waters of a presidential campaign for Governor Walker—is fatal to OGC’s case. The Commission cann
	To paint that nebulous conclusion for the Commission, OGC uses the broadest brush—relying almost entirely on documents it received from a single vendor, assuming other vendors provided testing the waters services because those vendors previously worked for presidential candidates, and even attempting to connect dots with news articles. 
	OGC also has not presented the Commission some of the most important of the nearly 4,000 pages of documents OAR provided in response to its subpoena—documents that contradict those provided by the single vendor its brief relies on, and prove OAR was aware of and observed the limitations of its status in the politically-charged environment in which it was operating. Additionally, OGC has failed to provide OAR with all of the documents gathered in the course of its investigation, as required by Commission pro
	MURs 6917 & 6929 Response of Our American Revival to General Counsel’s Brief Page 7 of 15 
	A. . 
	The Probable Cause Brief Fails To Establish Probable Cause Because It Does Not Inform The Commission Of How Much OAR Allegedly Spent To Test The Waters And The Activities Those Payments Funded

	To sustain an enforcement action against an organization alleged to have expended funds to test the waters on behalf of a prospective candidate, OGC must “appropriately allocate” the expenditures between the organization’s bona fide activities on the one hand, and the alleged exploratory activities on the other. MUR 5908 (Hunter), Statement of Reasons of Comm’rs Petersen, Hunter, McGahn, Walther & Weintraub at 3 (“The Commission notes further that any disbursements benefitting both the presidential campaign
	See 
	appropriately allocated 

	Off the top, OGC admits—as it must—that only “some portion” of OAR’s expenditures tested the waters—and, by extension, that some portion of them did not, but rather advanced OAR’s bona fide, issue-focused mission.OGC Probable Cause Brief at 27. Indeed, the full record in this matter is replete with examples of OAR’s bona fide, issue-focused activities, which included speeches about issues and ideas by Governor Walker to numerous Republican and conservative groups and gatherings, OAR’s Response to Factual & 
	7 
	see generally 
	see generally 
	www.ouramericanrevival.com/category/news
	see
	e.g.
	see e.g.

	On this record, OGC cannot contend that all of OAR’s expenditures—or even entire categories of expenditures—were made for testing the waters purposes. Nor does it. It alleges only that “some portion of the $787,354 OAR spent on ‘fundraising consulting,’ $308,093 on ‘political consulting,’ and $547,081 on airfare” were testing the waters expenditures.” OGC Probable Cause Brief at 27. In other words, it alleges that, out of the $4,906,841 OAR spent from inception to June 17, 2015, some lesser percentage of 16
	However, even for those OAR expenditures OGC specifically identifies as supposedly made to test the waters, OGC still neglects to allocate them, as required by MUR 5908 (Hunter), MURs 
	As noted throughout this response, OAR does not admit that portion of its expenditures were made to test the waters. 
	any 
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	6470, 6482 & 6484 (Romney), and other Commission precedents, , , AO 1985-40 (Republican Majority Fund).  
	see
	e.g.

	For example, OGC identifies six trips OAR paid for on which Governor Walker allegedly engaged in some testing the waters activities (see generally Section 1A, above) and attempts to tag OAR for the entire cost of each trip. But the Probable Cause Brief does not tell the full story. Each of those trips spanned multiple days, and in most cases multiple cities, with many events advancing OAR’s mission: 
	• 
	• 
	• 
	From January 24-26, 2015, Governor Walker was in Palm Springs, California, where he attended a multi-day event hosted by Freedom Partners. On the basis of one or more private meetings, at which Governor Walker solicited contributions and other support for OAR, and which resulted in contributions to OAR, but which may have included discussions of presidential politics, OGC seeks to treat the entire cost of the trip as a testing the waters expenditure. 

	• 
	• 
	From January 28 -February 1, 2015, Governor Walker was in Washington, D.C. to speak at the annual Alfalfa Dinner and attend associated events. On the basis of one or more private meetings, at which Governor Walker solicited contributions and other support for OAR, and which resulted in contributions to OAR, but which may have included discussions of presidential politics, OGC seeks to treat the entire cost of this trip, too, as a testing the waters expenditure. 

	• 
	• 
	Between February 18-23, 2015, Governor Walker traveled to New York, Washington, DC and Nashville, Tennessee. In New York, he was a guest on the CNBC show “Squawk Box.” In Washington, he attended three days of Republican Governors Association and National Governors Association meetings. In Nashville, he spoke to the National Religious Broadcasters Association. During this nearly week-long trip, Governor Walker had some private meetings, at which he solicited contributions and other support for OAR, and which

	• 
	• 
	From March 4-8, 2015, Governor Walker flew to West Palm Beach, Ft. Lauderdale and Naples, Florida, St. Simon, Georgia and Des Moines and Dubuque, Iowa. In Georgia, he participated in an event hosted by the American Enterprise Institute. In the other locations, he had private meetings, at which he solicited contributions and other support for OAR, and which resulted in contributions to OAR, but which may have included discussions of presidential politics, so OGC seeks to treat the entire cost of this travel 

	• 
	• 
	From March 11-15, 2015, Governor Walker was in New York, Boston, New Hampshire and Washington, DC. In New Hampshire, he participated multiple party building events, had meetings with Republican elected officials and activists, and did several media interviews. In Washington, he attended the annual Gridiron Club dinner and associated events. At various points throughout this trip, Governor Walker had private meetings, at which he solicited contributions and other support for OAR, and which resulted in contri
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	OAR, but which may have included discussions of presidential politics. OGC seeks to treat the entire cost of this travel as a testing the waters expenditure. 
	Additionally, OGC seeks probable cause arising out of OAR’s payment to certain individuals, based on these facts: some of the individuals were “well-known political consultants” who were “regarded by the media as Walker’s ‘campaign in waiting,’” OGC Probable Cause Brief at 12; “many” of the individuals “were known for their previous work on candidate campaigns,” OGC Probable Cause Brief at 24 & fn. 104 (but actually identifying only two such individuals); “most” (but not all) of the individuals “would go on
	Glaringly, however, OGC does not identify a single testing the waters expenditure that any such individual participated in while paid by OAR. Not one. 

	For example, Fox News contacted a consultant hired to handle OAR’s efforts in New Hampshire and asked him to confirm whether he and another consultant “had been hired by Scott Walker as consultants for New Hampshire.” That consultant confirmed he had been hired, but did not clarify that OAR had hired him, not Walker, which indicates that his real job was to consult Walker and not support OAR’s purported generalized mission. 
	OGC Probable Cause Brief at 15-16. All this passage indicates is that this particular individual responded casually to an email message from a reporter, instead of sharpshooting the reporter and parsing his question with an eye to how his answer eventually might be construed by attorneys in the FEC’s Office of General Counsel. Of course, in some instances, OAR’s leadership and communications staffers did push back against reporters’ questions and media narratives about the supposed “campaign in waiting.” OG
	See
	e.g.
	See
	e.g.
	-

	In the end, after five full years, OGC does not appropriately allocate the expenditures at issue in these matters to identify the amount of the in-kind contribution it alleges OAR made to Governor Walker’s eventual campaign, and the basis for its calculation. Without such an allocation—which, on the record in these MURs, OGC cannot make, because all of OAR’s 
	In the end, after five full years, OGC does not appropriately allocate the expenditures at issue in these matters to identify the amount of the in-kind contribution it alleges OAR made to Governor Walker’s eventual campaign, and the basis for its calculation. Without such an allocation—which, on the record in these MURs, OGC cannot make, because all of OAR’s 
	MURs 6917 & 6929 
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	expenditures furthered its bona fide, issue-focused purpose—there is no basis for a finding of probable cause here.
	8 

	B. . 
	The Probable Cause Brief Is A One-Sided Tale, Woven Almost Entirely From Documents Obtained From A Single Vendor

	The Probable Cause Brief leans heavily on documents OGC obtained from a single OAR vendor, Kate Doner of Doner Fundraising. Across 28 pages and 115 footnotes, it references documents obtained from just three other vendors—Sitatunga Springs, which provided charter air travel services to OAR; LG Strategies, which provided grassroots political consulting services in New Hampshire; and Red Oak Strategic, which provided data consulting services. It cites documents received from Doner Fundraising more than those 
	i. OGC twists the Doner documents, quotes them selectively and presents them out of context. 
	OGC makes much of references in the Doner documents to “2016 efforts” and “endorsements” to attempt to make it look like Governor Walker was testing the waters in his fundraising meetings arranged by Doner Fundraising. Upon a full view of the documents and the surrounding context, however, a different picture emerges: 
	• As evidence that Governor Walker was testing the waters during fundraising meetings, OGC points to an invitation to an OAR fundraising invitation that encouraged prospective contributors to contact Kate Doner “for more information on Scott Walker’s campaign.”  OGC Probable Cause Brief, Attachment 11 (DONER-000244). The paragraph immediately above that statement makes clear what Scott Walker’s campaign was: “. He is an incubator for solving tough issues in a truly politically divided state. From tax reform
	Governor Walker is pushing creative solutions to difficult government problems
	Walker is testing policies that affect all states
	Id. 

	o Along this same line, OGC uses another Doner document to establish that OAR was “ostensibly” promoting a “generalized message of ‘[g]rowth, [r]eform and [s]afety’” but was actually testing the waters of the impending presidential election. OGC Probable Cause Brief, Attachment 1 (DONER-000842). The very next sentence of that document, however, reads: “With the first official debate scheduled for early August, 
	.” 
	Our American Revival is actively building a policy infrastructure to showcase our big and bold ideas
	Id. 

	For the reasons discussed in Section 1, above, there also is no time left for OGC to amend its Probable Cause Brief now in an attempt to identify and allocate specific expenditures between OAR and Scott Walker Inc. 
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	• 
	• 
	• 
	As evidence that Governor Walker was testing the waters during fundraising meetings, OGC points to bullets in briefing materials advising him to seek an “endorsement.” , , OGC Probable Cause Brief, Attachments 4 (DONER-000865), 5 (DONER-000919), 10 (DONER-000227), 12 (DONER-000070), 26 (DONER-000332), etc. . OAR-000-00016 (OAR Pledge Form: “I authorize OAR to publicly promote my support of their principles and mission.”) and OAR-010-000754-94 (examples of signed OAR pledge forms); OAR-010-000424 (“Iowa Stat
	See
	e.g.
	Documents produced by OAR make clear that Governor Walker was seeking endorsements of OAR
	See 
	see also 


	• 
	• 
	As evidence that Governor Walker was testing the waters during fundraising meetings, OGC points to the fact that, in one briefing document, the suggestion that Governor Walker request an endorsement was in one bullet and the suggestion that he solicit a contribution to OAR was in another bullet and that, therefore, those must be two “separate” things. OGC Probable Cause Brief at 5, fn. 13 & Attachments 4-5 (DONER-000864-65 & DONER000918-19). However, in the very next document OGC relies upon, “preparation f
	See 
	-
	See 


	• 
	• 
	• 
	As evidence that Governor Walker was testing the waters during fundraising meetings, OGC points to excerpts from five pages of unsigned notes supposedly taken by an agent of Doner Fundraising. OGC Probable Cause Brief, Attachment 14 (DONER-000888-92). The notetaker’s identity is not apparent from the face of the documents, nor is it clear the reason for which the individual supposedly took the notes or whether the notes are a full, complete and accurate account of the conversations they purport to document.
	See 


	o 
	o 
	o 
	The unidentified notetaker writes that, following a discussion with a prospective contributor about presidential politics, Governor Walker refocuses the discussion on OAR: “.” The unidentified notetaker closes that the contributor “[c]ommitted to OAR and wants to help again down the road.”  (DONER-000889.) 
	Walker explains OAR and where all we’ve been. Need help with people who 1) want to donate to that 2) need people to help us out to recruit others


	o 
	o 
	The unidentified notetaker writes that Governor Walker engaged one contributor in an apparently lengthy discussion about issues including state budgeting, use of a “rainy day fund,” university governance, revenue estimates and state procurement processes. (DONER-000890.) 

	o 
	o 
	The unidentified notetaker recounts another conversation with a prospective contributor in which, after talking presidential politics, Governor Walker again brings the focus to 
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	OAR: “Walker talks about OAR 527 and said it’s issue based, it’s not .”  (DONER-000891.) 
	exploratory, it’s not a campaign committee

	o The unidentified notetaker records that after talking with another prospective contributor about the great work being done by the Koch-aligned network of organizations, principles of limited government and individual freedom, how markets work and presidential politics, Governor Walker brought the discussion to OAR: “Walker says we need people to recruit people to be on our team, but in short term or further on down the line.” (DONER-000892.). According to the unidentified notetaker, the contributor asked 
	we have 527 OAR. Focuses on state and the people, not Washington. Focusing on $ to get that message [out]. Would love your help with that 
	how can we make Minnesota into WI 
	Great model for us to follow
	Id. 

	Also missing from OGC’s discussion of the services Doner Fundraising provided to OAR is this fact: Kate Doner helped raise a lot of money for OAR. The meetings OGC highlights as support for its testing the waters theory in these MURs actually resulted in contributions to OAR. OAR’s 8872s, which it produced to the Commission in response to its subpoena and which are available for public inspection on the IRS’s political organization disclosure website, reveal that of the 36 prospective contributors highlight
	ii. The Probable Cause Brief Minimizes, and Mostly Ignores, Documents OAR Produced. 
	Beyond the selective and misleading use OGC makes of the Doner documents, it also mostly ignores documents OAR provided in response to its subpoena—documents that contradict and undermine the narrative OGC attempts to weave from the Doner documents. 
	The such one document OGC uses, it twists. Responding to a New York Times reporter’s inquiry concerning an upcoming report about “the campaign staff of announced and likely 2016 presidential candidates,” OAR Executive Director Rick Wiley wrote: “There is no campaign therefore there is no campaign manager nor campaign staff.” (OAR-010-000523.). OAR Communications Director Kirsten Kukowski agreed: “They can’t publish this.” OGC, however, presents this email chain as evidence that “OAR staff initially agreed w
	Id. 
	See 

	OGC leaves out many other documents OAR produced, including but not limited to: 
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	• 
	• 
	• 
	Detailed, affirmative statements from OAR regarding its mission and activities. , , OAR-000-000002, -000007 & -000726. 
	See
	e.g.


	• 
	• 
	Long lists of conservative policies on issues including budgeting and spending reform, taxes, labor policy, Second Amendment rights, health care, protection of unborn children, public assistance reform, criminal justice reform, tort reform, K-12 and higher education, and school choice. , , OAR-000-000003-4. 
	See
	e.g.


	• 
	• 
	Op-Eds on issues such as international economic engagement and the Iran nuclear deal. , , OAR-010-000727-30. 
	See
	e.g.


	• 
	• 
	Detailed digital media schedules for issue-focused campaigns on right to work and Israel policy. , , OAR-010-000694-96. 
	See
	e.g.


	• 
	• 
	• 
	Power point presentations for organizational meetings of grassroots activities, promoting OAR’s “Big, Bold Conservative Ideas.” , , OAR-010-000731-744. 
	See
	e.g.


	OGC also fails to show the Commission documents evidencing that OAR knew the limitations of its status, and observed the lines established by the Act.  For example: 

	• 
	• 
	OAR Executive Director Rick Wiley sent numerous email messages stating: 


	Our American Revival is dedicated to promoting the principles that have been embodied [in] Governor Walker’s public service for more than a decade. It is a Section 527 political organization, registered solely with the IRS. * * * It is not a candidate committee established to support or promote any individual candidate for office. 
	OAR-010-000721. 
	• 
	• 
	• 
	In early April 2015, OAR Communications Director Kirsten Kukowski pushed back against a New York Times reporter—the same one who would go on to write the “campaign-inwaiting” piece that OGC says OAR “initially agreed” with—and told him it was “much, much too early” and “right now is not the time” for the reporter to “meet with . . . key members of the team, and some of the finance people.”  OAR-010-000450-51. 
	-


	• 
	• 
	On May 21, 2015, OAR Executive Director Rick Wiley wrote to RNC Chief of Staff Katie Walsh to decline an invitation to participate in a meeting between the RNC and representatives of various actual and prospective candidates: 


	Thank you for inviting Our American Revival (OAR) staff to a meeting at the 
	Republican National Committee. 
	OAR is a Section 527 political organization. We are working with Governor Walker to spread a message of big, bold reforms to states and supporters nationwide. We are not, however, a candidate committee of Governor Walker. 
	MURs 6917 & 6929 
	Response of Our American Revival to General Counsel’s Brief 
	Page 14 of 15 
	As such, OAR cannot engage in discussions that may be associated with or 
	directed toward planning for a potential federal candidacy. 
	For this reason, OAR must decline the invitation. We look forward to continued good relations with you and everyone at the RNC, and appreciate your understanding of the limitations of our legal status. 
	OAR-000-000001. 
	iii. OGC Has Not Yet Provided Documents To OAR As Required By Commission Procedures. 
	Commission procedures require OGC to provide OAR with “all relevant documents gathered by the Office of General Counsel in its investigation, not publicly available and not already in the possession of respondent, in connection with its investigation of the allegations against the respondent,” including “any documents that contain exculpatory information.” 76 Fed. Reg. 34986, 34990 (June 15, 2011). OGC is to provide the documents in response to a request made within 15 days of the date of the General Counse
	In these matters, OGC notified OAR of its probable cause recommendation on the evening of May 11, 2020. After reviewing the Probable Cause Brief and conferring with OAR, I requested documents pursuant to the procedures referenced above on May 18, 2020. As of the date of this response, May 26, 2020, OGC has yet to provide its documents to OAR. Instead, it has provided only the documents it references in the Probable Cause Brief. 
	Of course, under the Commission’s procedures, OGC still has several days to provide documents to OAR. Still, under the circumstances of these matters, which have reached the end of the statute of limitations but which OGC nonetheless continues to push forward to a probable cause vote—which we expect OGC intends to seek with great haste—the failure to provide documents is particularly unfair and has deprived OAR of the full opportunity to defend itself against the allegations in the Probable Cause Brief. 
	This is just the latest way in which OGC has jammed and prejudiced OAR in these matters. The Commission “is specifically empowered to conduct investigations expeditiously.” Williams, 104 F.3d at 241. And yet, this investigation was initiated four years after the filing of the underlying complaints, with just a year remaining on the statute of limitations. By that time, the national political landscape had shifted dramatically and Governor Walker was out of office. OAR’s personnel all had departed and moved 
	MURs 6917 & 6929 Response of Our American Revival to General Counsel’s Brief Page 15 of 15 
	OGC took a year to conduct this investigation, and no doubt had many months to prepare for this moment. With full awareness of the requirements of the Commission’s document procedures—and in particular, its goals of “promoting fairness in the enforcement process” and giving respondents “the greatest possible access to documents and information” so that they can “present fully informed submissions and frame legal issues for the Commission’s consideration”—OGC should have had the documents ready and provided 
	Conclusion 
	Conclusion 

	The statute of limitations on these matters has expired. Even if these matters are not time-barred, OGC has failed to establish probable cause because it does not—and cannot— appropriately allocate OAR’s expenditures between its bona fide, issue-focused mission and the testing the waters activities OGC attempts to allege. The Probable Cause Brief also is based, almost entirely, on snippets from a selected few documents OGC obtained from a single OAR vendor. When viewed in full context—which includes the pas
	Moreover, a probable cause finding in these matters would shatter 35 years of Commission precedent, as discussed at length in OAR’s Response to Factual and Legal Analysis submitted last year in these matters. 
	For all these reasons, OAR urges the Commission to dismiss these stale matters and close its files. 
	Additionally, pursuant to the Commission’s Procedural Rules for Probable Cause Hearings, 72 Fed. Reg. 64919 (Nov. 19, 2007) and its Amendment of Agency Procedures for Probable Cause Hearings, 74 Fed. Reg. 55443 (Oct. 28, 2009), OAR requests an oral hearing before the Commission on these matters, so that it can argue against these time-barred matters and the departure from over three decades of precedent that a probable cause finding would represent—particularly for the benefit of Commissioner Trainor, who s
	Sincerely, 
	Figure
	Chris Ashby Counsel, Our American Revival 
	cc: Lisa J. Stevenson, Acting General Counsel Charles Kitcher, Acting Associate General Counsel for Enforcement Lynn Y. Tran, Assistant General CounselAdrienne C. Baranowicz, Attorney 
	cc: Lisa J. Stevenson, Acting General Counsel Charles Kitcher, Acting Associate General Counsel for Enforcement Lynn Y. Tran, Assistant General CounselAdrienne C. Baranowicz, Attorney 
	June 22, 2020 

	Figure
	VIA EMAIL 
	Federal Election Commission 1050 First Street, NE Washington, District of Columbia 20436 
	MURs 6917 & 6929: Supplemental Response of OAR to General Counsel’s Brief 
	Figure

	Statutes of limitation . . . in their conclusive effects are designed to promote justice by preventing surprises through the revival of claims that have been allowed to slumber until evidence has been lost, memories have faded, and witnesses have disappeared. The theory is that even if one has a just claim it is unjust not to put the adversary on notice to defend within the period of limitation and that the right to be free of stale claims in time comes to prevail over the right to prosecute them. 
	Order of R. Telegraphers v. Railway Express Agency, Inc., 321 U.S. 342, 348-49 (1944) 
	Dear Commissioners: 
	In the time since Our American Revival submitted its response to the General Counsel’s Brief in the above-referenced matters, the Commission has returned to quorum, but the statute of limitations has effectively expired. FEC v. Williams, 104 F.3d 237, 241 (9th Cir. 1996) (due to the Act’s mandatory notice and conciliation requirements, the statute of limitations on FECA violations effectively expires prior to the end of the five-year limitations period). In light of the continuing frantic efforts of the Com
	As we hope you are aware, OAR requested a hearing to address OGC’s probable cause recommendation. As we understand the Commission’s procedures, the determination to grant or deny a hearing rests not with agency staff, but rather with the Commissioners, as any two Commissioners may grant such a request. 72 F.R. 64919, 64919 (Nov. 19, 2007). Additionally, the Commission, in its procedures, has expressly “reserve[d] the right to request” tolling as a 
	Figure
	MURs 6917 & 6929 Supplemental Response of OAR to General Counsel’s Brief Page 2 of 3 
	condition of granting a hearing. Id. at 64920. The Commission’s procedures do not require a respondent to offer tolling as a condition of having its hearing request considered by the Commission. In response to OAR’s hearing request in these matters, however, OGC repeatedly has told OAR that “the Commission does not support” granting a hearing without tolling—which of course is not the same thing as telling us that two Commissioners have offered to grant a hearing conditioned upon tolling—and has steadfastly
	Of course, a hearing at this point may be of limited utility—not only because the statute of limitations has effectively expired in these matters—but also because OGC just this afternoon is preparing to provide relevant documents obtained in the course of its investigation, as required by the Commission’s procedures. Indeed, those procedures require OGC to provide OAR with “all relevant documents gathered by the Office of General Counsel in its investigation, not publicly available and not already in the po
	In these matters, OAR timely requested documents on May 18, 2020. On May 26, 2020, we raised the issue again in our initial Response to the General Counsel’s Brief, surprised that OGC—with awareness of the impending expiration of the statute of limitations, with knowledge of the Commission’s procedures and deadlines, and with a year to prepare for this moment—did not provide the documents to OAR nearly immediately, given its frenzied efforts to ram this matter through to probable cause in the last year of t
	1 

	At noon ET today, OGC advised OAR by email that it was “finalizing our production” and that “our plan” is to transmit the documents “later today.” 
	MURs 6917 & 6929 Supplemental Response of OAR to General Counsel’s Brief Page 3 of 3 
	Lastly, in reliance on its rights under the applicable statute of limitations, as well as on the Commission’s procedures, OAR dutifully has maintained its existence for several years now. It has done so, at considerable personal and professional burden to those still involved, in recognition of its legal obligations and out of respect for the Commission and its enforcement process. However, OAR’s work long has been substantially complete and, but for the pendency of these matters, any other organization in 
	Because the statute of limitations has effectively expired, OAR urges the Commission to close its files in these matters immediately. Alternatively, OAR renews its request for a hearing, and reiterates that it will consider tolling if the Commission grants a hearing and requests it as a condition of the hearing. OAR will not be in position to schedule or participate in any such hearing, however, until it has had a fair and reasonable opportunity to review the documents that OGC has previewed that it intends
	Sincerely, 
	Chris AshbyCounsel, Our American Revival 
	cc: Lisa J. Stevenson, Acting General CounselCharles Kitcher, Acting Associate General Counsel for Enforcement Lynn Y. Tran, Assistant General Counsel Adrienne C. Baranowicz, Attorney 
	Figure
	FEDERAL ELECTION COMMISSION Washington, DC 20463 
	June 25, 2020 Via Electronic Mail Only Email: 
	chris@ashby.law 
	chris@ashby.law 


	Chris Ashby, Esq. Ashby Law 602 Cameron Street, Suite 102 Alexandria, Virginia 22314 
	RE: MURs 6917 & 6929 
	Dear Mr. Ashby: 
	On May 26, 2020, you filed a reply Brief to the General Counsel’s Brief and submitted a request for a probable cause to believe hearing.  The purpose of this letter is to inform you that the Commission has not granted your request.  See Procedural Rules for Probable Cause Hearings, 72 Fed. Reg. 64919 (Nov. 19, 2007) and Amendment of Agency Procedures for Probable Cause Hearings, 74 Fed. Reg. 55443 (Oct. 28, 2009). 
	Should you have any questions, please contact me at (202) 694-1573. 
	       Sincerely, 
	       Adrienne C. Baranowicz        Attorney 
	Figure
	Figure
	FEDERAL ELECTION COMMISSION Washington, DC 20463 
	June 25, 2020 
	Via Electronic Mail Only Email: 
	BGinsberg@JonesDay.com 
	BGinsberg@JonesDay.com 
	SCrosland@JonesDay.com 


	Benjamin Ginsberg 
	E. Stewart Crosland Jones Day 51 Louisiana Avenue, NW Washington, DC 20001 
	RE: MURs 6917 & 6929 
	Dear Mr. Ginsberg and Mr. Crosland: 
	On May 26, 2020, you filed a reply Brief to the General Counsel’s Brief and submitted a request for a probable cause to believe hearing.  The purpose of this letter is to inform you that the Commission has not granted your request.  See Procedural Rules for Probable Cause Hearings, 72 Fed. Reg. 64919 (Nov. 19, 2007) and Amendment of Agency Procedures for Probable Cause Hearings, 74 Fed. Reg. 55443 (Oct. 28, 2009). 
	Should you have any questions, please contact me at (202) 694-1573. 
	       Sincerely,       Adrienne C. Baranowicz 
	       Attorney 
	       Attorney 
	BEFORE THE FEDERAL ELECTION COMMISSION 

	In the Matter of ) 
	) MURs 6917 and 6929 
	Governor Scott Walker, et al. -Requests ) Agenda Document No. X21-03 
	for Supplemental Briefing ) 
	CERTIFICATION 
	CERTIFICATION 

	I, Vicktoria J. Allen, recording secretary for the Federal Election Commission executive session on January 14, 2021, do hereby certify that the Commission decided by a vote of 6-0 to grant permission to file supplemental matters within 10 days of this meeting. 
	Commissioners Broussard, Cooksey, Dickerson, Trainor, Walther, and Weintraub voted affirmatively for the decision. Attest: 
	Digitally signed by Vicktoria Allen Date:  19:42:36 -05'00'
	Vicktoria Allen 
	2021.01.26

	January 26, 2021 Date 
	Vicktoria J. Allen Acting Deputy Secretary of the Commission 
	BEFORE THE FEDERAL ELECTION COMMISSION 
	In the Matter of 
	In the Matter of 
	In the Matter of 
	) 

	TR
	) 
	MURs 6917 and 6929 

	Gov. Scott Walker, et al. Request to 
	Gov. Scott Walker, et al. Request to 
	) 

	Authorize Additional Time for 
	Authorize Additional Time for 
	) 

	Respondents to Provide Supplemental 
	Respondents to Provide Supplemental 
	) 

	Briefing 
	Briefing 
	) 


	CERTIFICATION 
	CERTIFICATION 

	I, Vicktoria J. Allen, Acting Deputy Secretary of the Federal Election Commission, do hereby certify that on January 29, 2021, the Commission decided by a vote of 6-0 to authorize the Office of General Counsel to notify Respondents that they have 10 days following the date of the Office of General Counsel’s notification to them to submit their supplemental materials, as recommended in the Memorandum to the Commission dated January 27, 2021. 
	Commissioners Broussard, Cooksey, Dickerson, Trainor, Walther, and Weintraub voted affirmatively for the decision. 
	January 29, 2021 Date 
	Attest: 
	Digitally signed by Vicktoria Allen 
	Vicktoria Allen 

	Date:  18:12:36 -05'00' 
	2021.01.29

	Vicktoria J. Allen Acting Deputy Secretary of the Commission 
	Figure
	FEDERAL ELECTION COMMISSION Washington, DC 20463 
	February 1, 2021 Via Electronic Mail Only Email: 
	SCrosland@JonesDay.com 
	SCrosland@JonesDay.com 


	E. Stewart Crosland Jones Day 51 Louisiana Avenue, NW Washington, DC 20001 
	RE: MURs 6917 & 6929 
	Dear Mr. Crosland: 
	On July 14, 2020, you requested that the Commission permit you to submit supplemental briefing on behalf of your clients, Gov. Scott Walker and Scott Walker, Inc. and Kate Teasdale in her official capacity as treasurer.  This letter is to inform you that the Commission granted your request and has provided you with ten days from the date of this letter to submit any such materials.  Should you wish to provide supplemental briefing, please submit your materials to us by February 11, 2021. 
	Should you have any questions, please contact me at (202) 694-1573. 
	       Sincerely,
	       Adrienne C. Baranowicz        Attorney 
	       Adrienne C. Baranowicz        Attorney 


	Figure
	FEDERAL ELECTION COMMISSION Washington, DC 20463 
	February 1, 2021 Via Electronic Mail Only Email: 
	chris@ashby.law 
	chris@ashby.law 


	Chris Ashby, Esq. Ashby Law 602 Cameron Street, Suite 102 Alexandria, Virginia 22314 
	RE: MURs 6917 & 6929 
	Dear Mr. Ashby: 
	On July 14, 2020, you requested that the Commission permit you to submit supplemental briefing on behalf of Our American Revival and C. Ryan Burchfield in his official capacity as treasurer.  This letter is to inform you that the Commission granted your request and has provided you with ten days from the date of this letter to submit any such materials.  Should you wish to provide supplemental briefing, please submit your materials to us by February 11, 2021. 
	Should you have any questions, please contact me at (202) 694-1573. 
	       Sincerely, 
	       Adrienne C. Baranowicz        Attorney 
	Figure
	Figure
	February 11, 2021 
	VIA EMAIL 
	Federal Election Commission 1050 First Street, NE Washington, District of Columbia 20436 
	MURs 6917 & 6929: Supplemental Response to Probable Cause Notice 
	Figure

	Dear Commissioners: 
	On behalf of Our American Revival and its Treasurer, C. Ryan Burchfield, thank you for the 
	additional opportunity to respond to the Office of General Counsel’s Notice to the Commission 
	dated July 7, 2020, in which OGC recommends the Commission should find probable cause against OAR. 
	Three presidents have occupied the Oval Office since these matters first landed on the 
	Commission’s docket, where they now are nearing the end of their sixth year. Still, OGC endeavors to keep them alive for the sole purpose of obtaining empty injunctions against OAR— an organization that, at this point, is only awaiting the end of these proceedings so it can 
	terminate. For the following reasons, the Commission should reject OGC’s recommendation, 
	and close the files in these matters. 
	To begin, as it has done throughout this matter, OGC continues to mischaracterize OAR’s positions on the facts of this matter and its arguments on the law. It writes that “OAR does not contest the facts cited in the General Counsel’s Brief.” Probable Cause Notice at 3. This is untrue, unfair and uncalled for. On this point, please see the Response of OAR to General Counsel’s Brief (May 26, 2020) at pp. 6-14, and especially at pp. 10-14, as well as the Response of OAR to F&LA (June 5, 2019) at pp. 5-15. OGC 
	Figure
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	More importantly for present purposes, however, 
	OGC overstates the Commission’s 

	. Specifically, OGC appears to have conceded that the statute of limitations has expired in these matters,but contends that it nevertheless can bind OAR up in the Commission’s administrative process—apparently indefinitely—for the purpose of making academic probable cause findings and seeking pyrrhic equitable remedies. Probable Cause Notice at p. 2 (“Thus, regardless of whether the five-year statute of limitations invoked by OAR impedes the Commission’s ability to seek a civil penalty, it does not prevent 
	authority to act following the expiration of the five-year statute of limitations and fails to apprise the Commissioners of directly relevant legal authority that weighs against the action it urges the Commission to take
	1 

	In support of this position, OGC cites CREW v. FEC, 209 F. Supp. 3d 77, n.3 (D.D.C. 2016), FEC 
	v. Christian Coalition, 965 F. Supp. 66, 71 (D.D.C. 1997), and FEC v. National Republican Senatorial Committee, 877 F. Supp. 15, 20-21 (D.D.C. 1995). But it fails to cite FEC v. . In Williams, the Ninth Circuit ruled that post-statute of limitations injunctive relief was not permissible because the Commission’s claim for equitable relief was connected to its time-barred claim for legal relief. 104 F.3d at 240 (citing Cope v. Anderson, 331 U.S. 461, 464 (1947) (“[E]quity will withhold its relief in such a ca
	Williams, 104 F.3d 237, 240 (9th Cir. 1996), and FEC v. National Right to Work Committee, 916 F. Supp. 10, 15 (D.D.C. 1996), two cases that do not support its position

	We are certain that OGC is aware of these cases because it acknowledged them by name—and the split in authority on this issue—to the district court in the CREW case. “Indeed,” OGC wrote, “the split of authority on the availability of equitable relief after the expiration of the statute of limitations at 28 U.S.C. § 2462 is significant . . . .” FEC’s Reply Memorandum in 
	Support of Motion for Summary Judgment, CREW v. FEC, Civ. No. 15-2038 (D.D.C. Nov. 10, 2016) at 16. Advising a court of the split in authority on this issue, while failing to so advise its own agency even as it pushes to continue an enforcement action in the sixth year of a five-year statute of limitations, is particularly duplicitous. 
	Fairly and fully stated, the availability of injunctive relief after the running of the statute of limitations at 28 U.S.C. § 2462 generally depends on whether the injunction sought would be penal or remedial in nature. SEC v. Bartek, 484 Fed. Appx. 949, 956-57 (5th Cir. 2012); U.S. v. Telluride Co., 146 F.3d 1241, 1245-46 (10th Cir. 1998); see also United States v. Harper, 490 
	U.S. 435, 447 n.7 (1989) (“Even remedial sanctions carry the sting of punishment.”); SEC v. Colyard, 861 F.3d 760, 763 (8th Cir. 2016) (“Just as disgorgement’s ‘equitable’ label does not exempt it from being a § 2462 ‘penalty,’ injunction’s ‘equitable’ label does not exempt it from being a § 2462 ‘penalty.’”). An injunction is penal in nature if it is imposed “for the purpose of punishment,” “to redress a public wrong,” or “to deter others from offending in like manner.” Collyard, 861 F.3d at 764. A remedia
	In its July 7 notice and the May 11 brief that underlies it, OGC does not identify a single expenditure OAR made that remains within the five-year statute of limitations. 
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	U.S. 
	U.S. 
	U.S. 
	v. W.T Grant Co., 345 U.S. 629, 633 (1953), “regulate[s] future conduct only,” Strickland 

	v. 
	v. 
	Alexander, 772 F.3d 876, 883 (11th Cir. 2014), and is “imposed to protect the public prospectively.” Collyard, 861 F.3d at 764. Penal injunctions are barred by § 2462’s statute of limitations, but remedial ones may not be. Kokesh v. SEC, 581 U.S. ___, 137 S. Ct. 1635, 1639 (2017) (“Because [disgorgement orders] ‘go beyond compensation, are intended to punish, and label defendants wrongdoers’ as a consequence of violating public laws, disgorgement orders represent a penalty and fall within §2462s 5-year limi


	The injunctive relief OGC seeks against OAR—requiring OAR to disclose allegedly excessive and source prohibited contributions—is clearly retrospective and penal in nature. But the Commission does not need to determine this because, assuming for the sake of argument only that an injunction against OAR would be remedial, . As even the very case OGC relies upon states: 
	there is zero support in law for the imposition of an injunction against OAR at this stage of these particular matters

	First, in cases where there is a significant risk of future harm, the law may allow the FEC to grant equitable relief notwithstanding the expiration of the statute of limitations. * * * “Injunctive relief will not be granted against something merely feared as liable to occur at some indefinite time.” 
	CREW, 236 F. Supp. 3d at 392 (emphasis added) (citing Christian Coal., 965 F. Supp. at 71; Nat'l Right to Work Comm., 916 F. Supp. at 15 (quoting Wisconsin Gas Co. v. FERC, 758 F.2d 669, 244 U.S. App. D.C. 349 (D.C. Cir. 1985))). 
	Indeed, “[i]njunctive relief will not be granted against something merely feared as liable to occur at some indefinite time.” Rather, “the injury complained of [must be] of such imminence that there is a ‘clear and present’ need for equitable relief to prevent irreparable harm.” National Right to Work Committee, 916 F. Supp. at 15; see also Connecticut v. Massachusetts, 282 U.S. 660, 674 (1930) (same); Ashland Oil v. FTC, 409 F. Supp. 297, 307 (D.D.C. 1976) (same). 
	In these matters, OAR repeatedly has stated that it intends to terminate following the conclusion of these matters. Response of OAR to General Counsel’s Brief at pp. 5-6, 14; Supplemental response of OAR to General Counsel’s Brief (June 22, 2020) at p. 3. And . It wrote: “These violations also took place in the context of the 2016 presidential race in connection with Walker’s significant candidacy.” Probable Cause Notice at 3 (emphasis added). Thus, in OGC’s own recitation, the 
	OGC has admitted that the conduct complained of is over

	conduct at issue occurred in the past and is over. OGC has not made any allegation that the conduct it seeks to enjoin is continuing, let alone is likely to continue in the future—because it cannot, because it is not. This is important, as federal courts have distinguished the availability of equitable relief in cases involving past conduct versus those involving continuing conduct, 
	and have rebuffed the Commission’s attempts to gain injunctive relief against past conduct in 
	time-barred matters. Specifically, in National Right to Work Committee, the district court denied injunctive relief because the Commission failed to present any evidence that NRTWC had acted in the manner complained of since the complaint or that it intended to do so again in the 
	time-barred matters. Specifically, in National Right to Work Committee, the district court denied injunctive relief because the Commission failed to present any evidence that NRTWC had acted in the manner complained of since the complaint or that it intended to do so again in the 
	future. 916 F. Supp. at 15. In the Christian Coalition case, on the other hand, the Commission was awarded injunctive relief following the expiration of the five-year statute of limitations. In that case, the Coalition remained engaged in the activities at issue after the filing of the complaint and throughout the litigation (and in fact remains active to this day). This is not the case with OAR. While OAR remained active in the years immediately following 2015, its activities in the context at issue—the 20
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	In support of “the Commission’s ability to address violations that occurred more than five years ago,” OGC cites the Conciliation Agreement in MUR 6538R (Americans for Job Security). The Conciliation Agreement in that case was reached after the matter had been on the Commission’s docket for two years and in litigation for five, and there is no indication in the record that the respondent in that matter invoked its rights under Section 2462 or otherwise 
	challenged the Commission’s ability to continue enforcement proceedings. In contrast, OAR has 
	been invoking its Section 2462 rights for the past nine months. We raised this issue to the 
	Commission in our Response to the General Counsel’s Brief dated May 26, 2020, when we wrote, “every single expenditure OGC has specifically identified in these MURs is more than five years old, and the statute of limitations has expired on them all,” but the Commission did not act. We raised it again in our Supplemental Response to the General Counsel’s Brief dated June 22, 2020, when we wrote, “the statute of limitations has effectively expired” on these matters, but still the Commission did not act. Now t
	out, OGC seeks the Commission’s action in this matter. It is too late. 
	Lastly, OGC pleads that the Commission could find probable cause after the expiration of the 
	statute of limitations because “[t]he Commission has already expended the resources to establish the violations.” Probable Cause Notice at 3. An agency’s sunk costs, however, do not 
	entitle it to continue enforcement proceedings beyond the five-year statute of limitations. 
	Rather, by operation of Section 2462, OAR’s right to be free of these stale claims now has 
	prevailed over right of the agency to prosecute them. Order of R. Telegraphers v. Railway Express Agency, Inc., 321 U.S. 342, 349 (1944). 
	For all these reasons, OAR urges the Commission to reject OGC’s request to find probable 
	cause, and to close its files in these matters. The statute of limitations expired nearly a year ago. The injunctive relief OGC now seeks is penal not remedial. And even if the relief is 
	remedial, it is not available in the absence of a “clear and present,” “imminent” and “significant risk of future harm,” factors that are not present in this case and for which there is no factual 
	support in the record OGC has developed. 
	Sincerely, 
	Chris Ashby Counsel, Our American Revival 
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	cc: Lisa J. Stevenson, Acting General Counsel Charles Kitcher, Acting Associate General Counsel for Enforcement Lynn Y. Tran, Assistant General Counsel Adrienne C. Baranowicz, Attorney 
	BEFORE THE FEDERAL ELECTION COMMISSION 
	) ) MURs 6917 & 6929 ) 
	SUPPLEMENTAL REPLY OF RESPONDENTS GOVERNOR SCOTT WALKER AND 
	SCOTT WALKER, INC. AND KATE TEASDALE, AS TREASURER 

	Governor Scott Walker and Scott Walker, Inc. (the “Campaign”) and Kate Teasdale, as Treasurer (collectively, “Respondents”), by and through undersigned counsel, submit this Supplemental Reply Brief to address errors in the July 7, 2020 Notice to the Commission Following the Submission of Probable Cause Brief (the “Notice”) submitted by the Office of General Counsel (“OGC”). First, even though the Notice concedes that the five-year statute of limitations at 28 U.S.C. § 2462 has expired, OGC erroneously claim
	I. OGC ADMITS THAT THE STATUTE OF LIMITATIONS HAS EXPIRED BUT ERRONEOUSLY ARGUES THAT THE COMMISSION CAN STILL SEEK “EQUITABLE REMEDIES” AGAINST RESPONDENTS FOR PAST ACTIVITY 
	In the Notice, OGC recognizes that all of the activity at issue in these MURs is now time-barred under 28 U.S.C. § 2462, the five-year statute of limitations that governs FEC enforcement actions.  Notice 3, n.9; see also FEC v. Williams, 104 F.3d 237, 240 (9th Cir. 1996) (“We hold that § 2462 applies to FEC actions for the assessment or imposition of civil penalties under FECA.”); CREW v. FEC, 236 F. Supp. 3d 378, 383, 392 (D.D.C. 2017) (“The statute of limitations for FECA actions is five years.” (citing 2
	In the Notice, OGC recognizes that all of the activity at issue in these MURs is now time-barred under 28 U.S.C. § 2462, the five-year statute of limitations that governs FEC enforcement actions.  Notice 3, n.9; see also FEC v. Williams, 104 F.3d 237, 240 (9th Cir. 1996) (“We hold that § 2462 applies to FEC actions for the assessment or imposition of civil penalties under FECA.”); CREW v. FEC, 236 F. Supp. 3d 378, 383, 392 (D.D.C. 2017) (“The statute of limitations for FECA actions is five years.” (citing 2
	otherwise, shall not be entertained unless commenced within five years from the date when the claim first accrued.” 28 U.S.C. § 2462.  Scott Walker has not been a federal candidate since September 21, 2015—that was 64 months ago.  The statute of limitations has expired (and OGC admits it) so these MURs must be dismissed. 

	Yet OGC now contends that the FEC’s “ability to seek equitable remedies is not subject to” the statute of limitations and that the Commission should persist in its enforcement action. Notice 3.  Whether the Commission actually has the power to seek equitable relief after the statute of limitations has expired is, to put it most favorably, unsettled, and has been rejected in analogous administrative agency contexts. See Kokesh v. SEC, 581 U.S. ----, 137 S. Ct. 1635, 1639 (2017) (holding that § 2462 prevented
	1 

	OGC relies on a clear deterrence rationale in its attempt to justify continued enforcement, citing the “context of the 2016 presidential race” and Governor “Walker’s significant candidacy” as reasons to persist.  Notice 4.  But “‘deterrence [is] not [a] legitimate nonpunitive governmental objectiv[e].’”  Kokesh, 137 S. Ct. at 1638 (quoting Bell v. Wolfish, 441 U.S. 520, 539, n.20 (1979)). 
	2 
	adjudicating actions for declaratory and injunctive relief than in determining liability for monetary civil penalties.”). 
	In fact, OGC (on behalf of the Commission) has acknowledged this “uncertain availability of equitable relief”—in court.  See FEC’s Reply Mem. in Support of Mot. for Summ. J. Br. at 9– 12, CREW v. FEC, No. 15-2038 (D.D.C. Nov. 10, 2016) [hereinafter OGC CREW v. FEC Br.]; see also CREW, 236 F. Supp. 3d at 392 (“[B]oth parties agree that there is a split of authority on whether the FEC actually retains th[e] power [to obtain equitable relief] under [§ 2462].”).  In stark contrast to its definitive tone in the 
	2 

	In any event, OGC’s arguments are misplaced because under no circumstances could there be grounds for equitable relief based on these MURs.  One of the central tenets of equity is that it demands “‘a cognizable danger of recurrent violation.’” Madsen v. Women’s Health Ctr., Inc., 512 U.S. 753, 765 n.3 (1994) (quoting United States v. W.T. Grant Co., 345 U.S. 629, 633 (1953)). “Courts of equity are not to be used to punish past offenses, but only in a proper case to prevent wrongdoing in the future.” Walling
	In the Notice, OGC references a conciliation agreement entered in MUR 6538R (Americans for Job Security) as support for “the Commission’s ability to address violations that occurred more than five years ago.”  Notice 3. A conciliation agreement is a mutual settlement agreement, a form of alternative dispute resolution, and does not establish any rule or precedent— and certainly does not answer the question of whether courts have equitable jurisdiction over stale enforcement actions.  Moreover, there is no i
	3 
	suspicion or on the ungrounded fear that the offense may be repeated in the future.” Id. Some courts, consequently, have held that “in cases where there is a significant risk of future harm, the law may allow the FEC to grant equitable relief notwithstanding the expiration of the statute of limitations.” CREW, 236 F. Supp. 3d at 392 (emphasis added) (citing FEC v. Christian Coal., 965 F. Supp. 66, 71 (D.D.C. 1997)).  
	But that is not this case.  These MURs arise from an unsuccessful presidential bid that ended before the start of the 2016 primaries and seek only to regulate past activity, thus foreclosing equitable relief. See Steel Co. v. Citizens for a Better Env’t, 523 U.S. 83, 109 (1998) (“Because respondent alleges only past infractions of [the relevant statute], and not a continuing violation or the likelihood of a future violation, injunctive relief will not redress its injury.”); Nat’l Right to Work Comm., 916 F.
	3 

	See, e.g., Chris Mills Rodrigo, Ex-Wisconsin Gov. Scott Walker takes job as president of conservative group, won’t seek office soon, The Hill (July 15, 2019), available at as-president-of-conservative. 
	https://thehill.com/homenews/campaign/453038-ex-wisconsin-governor-scott-walker-takes-job
	-

	4 
	“somewhat wry observation” that the respondent “remain[ed] in the position, and ha[d] the motivations to engage in activities similar to those it” previously undertook). 
	Accordingly, these MURs are time-barred and under no basis can the Commission proceed with further enforcement.  The Commission thus should dismiss these matters immediately. 
	II. THE NOTICE MISCHARACTERIZES THE REPLY’S MERITS ARGUMENTS THAT SHOW WHY THERE IS NO PROBABLE CAUSE TO BELIEVE  
	The statute of limitations has expired—and that alone should end all discussion—but Respondents must also highlight for the Commission, particularly those Commissioners who recently joined, that OGC’s Notice mischaracterizes the merits arguments in the Reply. OGC asserts that “Respondents fail to respond to” or “do not contest” the legal and factual conclusions set forth in the Probable Cause Brief.  Notice 4. That is not true.  The Reply discusses in detail, over the course of eight pages, why OGC fails—as
	Of prime concern here, the Notice falsely claims that Respondents argue “that the Act does not authorize the Commission to examine actions that occurred before an individual becomes a candidate,” Notice 2, and challenge only the “accounting” of purported reporting violations, Notice 
	4. These characterizations are not only false, but they also show that OGC misses the point entirely.  The Reply never argues that the Commission cannot regulate some pre-candidacy activity post-candidacy.  Respondents acknowledge this power.  Instead, the Reply emphasizes the FEC’s need to respect the critical jurisdictional line consequently at stake here:  between regulated political activity and the unregulable speech of social welfare organizations like OAR. See Reply at 4–6.   
	5 
	As addressed in the Reply, the Commission has admonished that it must take great care not to overstep when scrutinizing such an organization’s spending in the context of a public figure’s pre-candidacy activities. See id.  Accordingly, “‘when conducting a testing-the-waters analysis, the Commission’s proper focus is on whether a particular payment is made solely for the purpose of determining whether an individual should become a candidate.’”  Id. at 6 (alteration omitted) (emphasis added) (quoting MUR 6928
	* * * Enough is enough.  For the reasons set forth above, in the Reply, and in Respondents’ other prior submissions, the Commission should dismiss these stale MURs and take no further action. 
	Dated:  February 11, 2021 Respectfully submitted, 
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	believe that Our American Revival and C. Ryan Burchfield in his official capacity as treasurer 
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	(“OAR”) violated 52 U.S.C. §§ 30116(a) and 30118 by making excessive and prohibited contributions in connection with its efforts to support Walker’s testing-the-waters activities.1 
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	legal basis for the recommendation.  On May 13, 2020, OGC circulated a copy of the General 
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	(Nov. 19, 2007). There was insufficient Commissioner support for granting Respondents’ 

	35 
	35 
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	statute of limitations, and Respondents were notified of the Commission’s decision not to grant 
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	their request on June 25, 2020. 
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	See 52 U.S.C. § 30109(a)(3), 11 C.F.R. § 111.16(a); see also Agency Procedure Following the Submission 
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	of Probable Cause Briefs by the Office of General Counsel, 76 Fed. Reg. 63,570 (Oct. 13, 2011). 
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	1 2 Pursuant to the Agency Procedure Following the Submission of Probable Cause Briefs by 3 the Office of General Counsel, 76 Fed. Reg. 63,570 (Oct. 13, 2011), OGC is hereby notifying the 4 Commission that it intends to proceed with the recommendations to find probable cause to 5 believe, based on the factual and legal analysis set forth in the General Counsel’s Brief.  In 6 addition, an analysis of the arguments presented in Respondents’ Reply Brief is included below.  7 A copy of this Notice is being prov
	10 II. ANALYSIS 11 12 A. Respondents’ Statute of Limitations Arguments Understate the 13 Commission’s Authority and Do Not Extinguish the Clear Violations 14 Uncovered by OGC’s Investigation  15 16 OAR argues that because OAR made many or all of its testing-the-waters expenditures 17 more than five years ago, the Commission should dismiss this matter.  This argument misstates 18 the Commission’s ability to address violations that occurred more than five years ago.  The 19 Commission has acted in prior matte
	2
	3
	4
	5
	6

	Reply Brief at 3-5. 
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	See generally Conciliation Agreement, MUR 6538R (Americans for Job Security) (addressing equitable remedies). 
	3 

	Compare Citizens for Responsibility and Ethics in Washington v. FEC2016) (rejecting an argument that the FEC cannot pursue equitable remedies after five years on the basis that no “authoritative policy or rule” barring equitable enforcement was before the court). 
	4 
	, 209 F.Supp.3d 77, n.3 (D.D.C. 

	FEC v. Christian Coal., 965 F. Supp. 66, 71 (D.D.C. 1997) (holding that injunctive relief is not a penalty); FEC v. Nat’l Republican Senatorial Comm., 877 F. Supp. 15, 20-21 (D.D.C. 1995) (same).  
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	1 has consistently upheld in recognition of the important anticorruption purposes served by such 2 limits.  These violations also took place in the context of the 2016 presidential race in 3 connection with Walker’s significant candidacy.  The Commission has already expended the 4 resources to establish the violations and, as discussed below, OAR does not contest the facts 5 cited in the General Counsel’s Brief, outside of arguing that the statute of limitations has run and 6 that the full extent of the vio
	7

	10 11 Respondents do not engage with the overwhelming evidence in any significant way, 12 including voluminous contemporaneous documentary evidence, presented in the General 13 Counsel’s Brief demonstrating that OAR paid for Walker to travel the country evaluating 14 whether support existed for a potential campaign. This conclusion is supported by Walker’s 15 private statements that he was considering a candidacy and by the fact that he abruptly acquired a 16 team of experienced campaign consultants to supp
	8
	9
	candidacy.
	10

	7 
	7 
	7 
	E.g., McCutcheon v. FEC, 572 U.S. 185, 207 (2014) (“As Buckley explained, Congress may permissibly 

	seek to rein in ‘large contributions [that] are given to secure a political quid pro quo from current and potential 
	seek to rein in ‘large contributions [that] are given to secure a political quid pro quo from current and potential 

	office holders.’” (quoting Buckley v. Valeo, 424 U.S. 1, 26 (1976) (per curiam))); id. (“In addition to ‘actual quid pro 
	office holders.’” (quoting Buckley v. Valeo, 424 U.S. 1, 26 (1976) (per curiam))); id. (“In addition to ‘actual quid pro 

	quo arrangements,’ Congress may permissibly limit ‘the appearance of corruption stemming from public awareness 
	quo arrangements,’ Congress may permissibly limit ‘the appearance of corruption stemming from public awareness 

	of the opportunities for abuse inherent in a regime of large individual financial contributions’ to particular 
	of the opportunities for abuse inherent in a regime of large individual financial contributions’ to particular 

	candidates.” (quoting Buckley, 424 U.S. at 27)). 
	candidates.” (quoting Buckley, 424 U.S. at 27)). 

	8 
	8 
	Instead, OAR claims that the General Counsel’s Brief is overly reliant on documents provided by third-

	party consultants and should rely more heavily on OAR’s incomplete document production.  Reply Brief at 10-14. 
	party consultants and should rely more heavily on OAR’s incomplete document production.  Reply Brief at 10-14. 

	OAR, after acknowledging that it was in possession of documents responsive to the Commission’s subpoena, 
	OAR, after acknowledging that it was in possession of documents responsive to the Commission’s subpoena, 

	unilaterally ceased responding to the subpoena, leaving it in no position to criticize OGC’s efforts to complete a full 
	unilaterally ceased responding to the subpoena, leaving it in no position to criticize OGC’s efforts to complete a full 

	investigation or OGC’s reluctance to rely on a deficient production.  See General Counsel’s Brief at 3-4, Attachs. 2, 
	investigation or OGC’s reluctance to rely on a deficient production.  See General Counsel’s Brief at 3-4, Attachs. 2, 

	3. 
	3. 

	9 
	9 
	General Counsel’s Brief at 4-12. 

	10 
	10 
	Id. at 12-13, 16-17. 
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	1   These activities—Walker 2 traveling the country stating that he was considering a campaign and building a team of political 3 consultants to later run that campaign—form the basis for probable cause to believe.  OAR 4 contends that the fact that OAR’s fundraising consultants successfully raised money for OAR 5  But donations to OAR 6 does not undercut the conclusion that those funds were given to facilitate Walker’s testing-the7 waters activities.  8 9 Finally, OAR claims that OGC has not identified spe
	Walker explicitly stated that he was considering a campaign.
	11
	indicates that their activity was not for testing-the-waters purposes.
	12
	-
	-

	10 waters  Not so. As outlined in the General Counsel’s Brief, OGC’s investigation 11 revealed that OAR existed in order to support Walker’s testing-the-waters activities:  it 12 researched, arranged, and facilitated Walker’s travel to private meetings throughout the United 13 States where he repeatedly told attendees that he was looking to secure their support for an 14 eventual   The Brief identifies the amount of money paid to the consultants who 15 researched these private meetings and crafted the “ask”
	activities.
	13
	candidacy.
	14
	consideration of a presidential campaign.
	15
	campaign.
	16
	Brief also identifies travel expenses associated with Walker’s private meetings.
	17
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	See id. at 7 & n.22 (documenting numerous occasions where OAR secured meetings where Walker asked 

	people to join his team “should he decide to run for higher office”). 
	people to join his team “should he decide to run for higher office”). 
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	General Counsel’s Brief at 22-24. 
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	Id. at 24. 
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	Id. 
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	Id. at 5-9 & nn. 15, 16, 19, 23, 26, 27, 29. 
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	I. 
	INTRODUCTION 
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	On May 11, 2020, the Office of General Counsel (“OGC”) notified counsel for 

	24 
	24 
	Respondents that it was prepared to recommend that the Commission find probable cause to 

	25 
	25 
	believe that Scott Walker and Scott Walker, Inc. and Kate Teasdale in her official capacity as 

	26 
	26 
	treasurer (the “Committee”) violated 52 U.S.C. § 30116(f) as well as 11 C.F.R. §§ 100.72(a) and 

	27 
	27 
	100.131(a) by accepting excessive and prohibited contributions in connection with Our 

	28 
	28 
	American Revival’s (“OAR”) efforts to support Walker’s testing-the-waters activities.  OGC also 

	29 
	29 
	notified the Committee that it was prepared to recommend that the Commission find probable 

	30 
	30 
	cause to believe that the Committee violated 52 U.S.C. § 30104(b) by failing to report in-kind 

	31 
	31 
	contributions from OAR.  Finally, OGC notified Walker that OGC is prepared to recommend 

	32 33 
	32 33 
	that the Commission find probable cause to believe that Walker violated 52 U.S.C. § 30102(e)(1) and 11 C.F.R. § 101.1(a) by filing a late statement of candidacy.1 OGC included with this 

	34 
	34 
	notification a General’s Counsel’s Brief setting forth the factual and legal basis for the 

	35 
	35 
	recommendation.  On May 13, 2020, OGC circulated a copy of the General Counsel’s Brief to 

	36 
	36 
	the Commission. 

	37 
	37 

	TR
	1 
	See 52 U.S.C. § 30109(a)(3), 11 C.F.R. § 111.16(a); see also Agency Procedure Following the Submission 

	TR
	of Probable Cause Briefs by the Office of General Counsel, 76 Fed. Reg. 63,570 (Oct. 13, 2011). 
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	1 Respondents filed a reply brief on May 26, 2020, and requested a probable cause hearing 2 pursuant to Procedural Rules for Probable Cause Hearings, 72 Fed. Reg. 64,919 3 (Nov. 19, 2007). There was insufficient Commissioner support for granting Respondents’ 4 request for a probable cause hearing, in light of Respondents’ unwillingness to agree to toll the 5 statute of limitations, and Respondents were notified of the Commission’s decision not to grant 6 their request on June 25, 2020. 7 8 Pursuant to the A
	10 Commission that it intends to proceed with the recommendations to find probable cause to 11 believe, based on the factual and legal analysis set forth in the General Counsel’s Brief.  In 12 addition, an analysis of the arguments presented in Respondents’ Reply Brief is included below.  13 A copy of this Notice is being provided to Respondents at the same time that it is circulated to 14 the Commission. 15 16 II. ANALYSIS 17 18 A. The Commission Can Examine Pre-Candidacy Activity 19 20 Respondents argue w
	2
	3
	-
	4 

	2 
	2 
	2 
	Reply Brief at 2. 

	3 
	3 
	See MUR 6735 (Joseph A. Sestak), MUR 6533 (Perry Haney), MUR 6449 (Jon Bruning); General 

	Counsel’s Brief at 17-18. 
	Counsel’s Brief at 17-18. 

	4 
	4 
	See, e.g., 11 C.F.R. §§ 100.72(b), 100.131(b) (setting forth a non-exhaustive list of activities that the 

	Commission may consider in determining whether an individual has decided to become a candidate). 
	Commission may consider in determining whether an individual has decided to become a candidate). 
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	1 B. Respondents’ Statute of Limitations Arguments Understate the 2 Commission’s Authority and Do Not Extinguish the Clear Violations 3 Uncovered by OGC’s Investigation 4 5 Respondents argue that because OAR made many of its testing-the-waters expenditures 6 more than five years ago, the Commission must dismiss this matter.  This argument misstates 7 the Commission’s ability to address violations that occurred more than five years ago.  The 8 Commission has acted in prior matters to address violations of th
	5
	6

	10 within 28 U.S.C. § 2462, which it argues limits the Commission’s time to bring “an action, suit 
	11 or proceeding for the enforcement of any civil fine, penalty, or forfeiture” (emphasis added).  
	12 But, assuming this limitation applies in the relevant jurisdiction, the agency’s ability to seek 
	7

	13 equitable remedies is not subject to such limitations. Thus, regardless of whether the five-year 
	8

	14 statute of limitations invoked by Respondents impedes the Commission’s ability to seek a civil 
	15 penalty, it does not prevent the Commission from pursuing equitable remedies, including 
	16 requiring disclosure of excessive and prohibited contributions, and it does not prevent the 
	17 Commission from making a probable cause to believe finding.   
	18 
	19 Furthermore, Respondents’ statute of limitations arguments fail to address the 
	20 Committee’s obligation to report its receipt of in-kind contributions in the form of the testing
	-

	21 the-waters expenditures on its first disclosure report, which was filed on September 30, 2015.
	9 

	22 Because the Committee did not disclose OAR’s payment of testing-the-waters expenditures, 
	23 OGC has recommended that the Commission find probable cause to believe that the Committee 
	24 violated 52 U.S.C. § 30104(b) by failing to report in-kind contributions from OAR.
	10 

	25 
	26 Furthermore, to the extent Respondents’ statute of limitations argument incorporates the 
	27 argument that the Commission should decline to pursue even equitable remedies as an exercise 
	Reply Brief at 3-4. 
	5 

	See generally Conciliation Agreement, MUR 6538R (Americans for Job Security) (addressing equitable remedies). 
	6 

	Compare Citizens for Responsibility and Ethics in Washington v. FEC2016) (rejecting an argument that the FEC cannot pursue equitable remedies after five years on the basis that no “authoritative policy or rule” barring equitable enforcement was before the court). 
	7 
	, 209 F.Supp.3d 77, n.3 (D.D.C. 

	FEC v. Christian Coal., 965 F. Supp. 66, 71 (D.D.C. 1997) (holding that injunctive relief is not a penalty); FEC v. Nat’l Republican Senatorial Comm., 877 F. Supp. 15, 20-21 (D.D.C. 1995) (same).  
	8 

	The Commission would still be able to seek a civil monetary penalty from the Committee for these reporting violations until mid-October 2020 because the Committee tolled the statute of limitations for 15 days in connection with a request to extend their time to respond to the Commission’s reason-to-believe findings.  The Commission would be able to seek equitable remedies after the expiration of the Commission’s ability to seek to civil penalties.  See Conciliation Agreement, MUR 6538R (Americans for Job Se
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	General Counsel’s Brief at 25. 
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	1 
	1 
	of prosecutorial discretion,11 that argument is unpersuasive.  The violations at issue in this matter 

	2 
	2 
	are contrary to central provisions of the Act regulating the size of contributions, limits that the 

	3 4 
	3 4 
	Supreme Court has consistently upheld in recognition of the important anticorruption purposes served by such limits.12  These violations also took place in the context of the 2016 presidential 

	5 
	5 
	race in connection with Walker’s significant candidacy.  The Commission has already expended 

	6 
	6 
	the resources to establish the violations and, as discussed below, Respondents do not contest 

	7 
	7 
	them outside of arguing that the statute of limitations has run and that the full extent of the 

	8 
	8 
	violations has not been precisely accounted.  

	9 
	9 

	10 
	10 
	C. The General Counsel’s Brief Documents Walker’s Concerted Efforts to Use 

	11 12 
	11 12 
	OAR to Gauge Support for a Presidential Candidacy 

	13 
	13 
	Respondents fail to respond to the conclusions reached in the General Counsel’s Brief, 

	14 
	14 
	supported by overwhelming evidence, including voluminous contemporaneous documentary 

	15 
	15 
	evidence, demonstrating that Walker used resources provided by OAR to evaluate and promote a 

	16 17 
	16 17 
	potential candidacy.  While Respondents spend a significant portion of their brief outlining Walker’s history of being a sought-after public speaker,13 they do not address the specific 

	18 
	18 
	activities and statements outlined in the General Counsel’s Brief which formed the basis of 

	19 
	19 
	OGC’s recommendations. Respondents do not address why Walker after having had a 

	20 
	20 
	successful public speaking schedule for many years, suddenly required an organization to usher 

	21 
	21 
	hundreds of thousands of dollars of political consulting associated with early primary states, 

	22 23 24 
	22 23 24 
	offered by individuals who were experienced in running political campaigns, to assist him in continuing to give speeches across the country. 14  Respondents also fail to address the numerous instances where it appears that Walker explicitly stated that he was considering a campaign.15 

	25 
	25 
	These activities—Walker traveling the country stating that he was considering a campaign and 

	26 
	26 
	building a team of political consultants to later run that campaign—form the basis for probable 

	27 
	27 
	cause to believe.   

	28 
	28 

	29 
	29 
	Respondents do not dispute that OAR, through its consultants and staff, suggested that 

	30 31 
	30 31 
	Walker use meetings that OAR set up with donors to gauge interest in a potential presidential candidacy.16  Instead, Respondents argue that OAR fundraisers “sought to feed off media 

	TR
	11 See Reply Brief at 4-5. 

	TR
	12 E.g., McCutcheon v. FEC, 572 U.S. 185, 207 (2014) (“As Buckley explained, Congress may permissibly 

	TR
	seek to rein in ‘large contributions [that] are given to secure a political quid pro quo from current and potential 

	TR
	office holders.’” (quoting Buckley v. Valeo, 424 U.S. 1, 26 (1976) (per curiam))); id. (“In addition to ‘actual quid pro 

	TR
	quo arrangements,’ Congress may permissibly limit ‘the appearance of corruption stemming from public awareness 

	TR
	of the opportunities for abuse inherent in a regime of large individual financial contributions’ to particular 

	TR
	candidates.” (quoting Buckley, 424 U.S. at 27)). 

	TR
	13 See Reply Brief at 7-8. 

	TR
	14 See General Counsel’s Brief at 5-16. 

	TR
	15 See id. at 8 & n.29 (documenting numerous occasions where OAR secured meetings where Walker asked 

	TR
	people to join his team “should he decide to run for higher office”). 

	TR
	. 

	TR
	16 See Reply Brief at 9. 
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	1 speculation at the time and use donor interest in Governor Walker’s potential presidential 2 interests to help drive attention and funding to OAR” to explain the repeated references to a 3 prospective Walker campaign in meetings that were ostensibly set up to solicit support for 4 OAR.  Respondents do not explain how feeding speculation about a Walker campaign would 5 garner support for OAR, unless, as is apparently the case here, Walker was encouraging donors 6 who supported his potential candidacy to su
	17
	announced.
	18
	announcement of his candidacy further confirms that Walker used OAR to test the waters.
	19 

	10 Respondents also claim that OGC has not identified specific expenditures tied to testing11 the-waters activities.  As outlined in the General Counsel’s Brief, OGC’s investigation revealed 12 OAR provided support for Walker’s testing-the-waters activities when it researched, arranged, 13 and facilitated Walker’s travel to private meetings throughout the United States where he 14 15 The Brief identifies the amount of money paid to the consultants who researched these private 16 meetings and crafted the “as
	-
	repeatedly told attendees that he was looking to secure their support for an eventual candidacy.
	20 
	campaign.
	21
	campaign.
	22
	expenses associated with Walker’s private meetings.
	23
	Candidacy.
	24

	Id. 
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	General Counsel’s Brief at 9, Attach. 21. 
	18 

	Id. at 12-13. 
	19 

	Id. at 20-22. 
	20 

	Id. at 20-21. 
	21 

	Id. at 21-22. 
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	Id. at 6-10 & nn. 22, 26, 30, 33, 34, 36; id. at 24. 
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	See Reply Brief at 11-12. 
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	1 to designate a principal campaign committee by filing a Statement of  It does not 2 provide candidates with discretion to select their method of communicating a candidacy to the 3 Commission for candidates, such as Walker, who are required to file reports electronically with 4 the Commission.  The Commission can and should proceed with finding probable cause to 5 believe that Walker filed his Statement of Candidacy late.   6 7 III. RECOMMENDATIONS 8 
	Candidacy.
	25

	9 
	9 
	9 
	1. Find probable cause to believe that Scott Walker and Scott Walker, Inc. and Kate 10 Teasdale in her official capacity as treasurer violated 52 U.S.C. § 30116(f) as well as 11 11 C.F.R. §§ 100.72(a) and 100.131(a) by accepting excessive and prohibited 12 contributions in connection with OAR’s efforts to support Walker’s testing-the13 waters activities; 14 
	-


	15 
	15 
	2. Find probable cause to believe that Scott Walker, Inc. and Kate Teasdale in her 16 official capacity as treasurer violated 52 U.S.C. § 30104(b) by failing to report in17 kind contributions from OAR; and 18 
	-


	19 
	19 
	3. Find probable cause to believe that Scott Walker violated 52 U.S.C. § 30102(e)(1) 20 and 11 C.F.R. § 101.1(a) by failing to file a timely Statement of Candidacy. 


	25 
	52 U.S.C. § 30102(e); 11 C.F.R. § 101.1(a). 
	BEFORE THE FEDERAL ELECTION COMMISSION 
	In the Matter of ) 
	) MURs 6917 and 6929 Scott Walker, et al.: Office of General ) Counsel's Notice to the Commission ) Following the Submission of Probable ) Cause Brief ) 
	CERTIFICATION 
	CERTIFICATION 

	I, Vicktoria J. Allen, recording secretary for the Federal Election Commission executive 
	session on March 23, 2021, do hereby certify that the Commission failed by a vote of 2-4 to take 
	the following action in MURs 6917 and 6929: 
	1. 
	1. 
	1. 
	Find probable cause to believe that Scott Walker and Scott Walker, Inc. and Kate Teasdale in her official capacity as treasurer violated 52 U.S.C. § 30116(f) as well as 11 C.F.R. §§ 100.72(a) and 100.131(a) by accepting excessive and prohibited contributions in connection with Our American Revival’s efforts to support Walker’s testing-the-waters activities. 

	2. 
	2. 
	Find probable cause to believe that Scott Walker, Inc. and Kate Teasdale in her official capacity as treasurer violated 52 U.S.C. § 30104(b) by failing to report in-kind contributions from Our American Revival. 

	3. 
	3. 
	Find probable cause to believe that Scott Walker violated 52 U.S.C.  § 30102(e)(1) and 11 C.F.R. § 101.1(a) by failing to file a timely Statement of Candidacy. 


	Commissioners Broussard and Weintraub voted affirmatively for the motion.  
	Commissioners Cooksey, Dickerson, Trainor, and Walther dissented. 
	 March 31, 2021 Date 
	Federal Election Commission Page 2 Certification for MURs 6917 and 6929 March 23, 2021 
	Attest: 
	Digitally signed by Vicktoria Allen Date:  12:13:05 -04'00' 
	Vicktoria Allen 
	2021.03.31

	Vicktoria J. Allen Acting Deputy Secretary of the Commission 
	BEFORE THE FEDERAL ELECTION COMMISSION 
	In the Matter of 
	In the Matter of 
	In the Matter of 
	) 

	TR
	) 
	MURs 6917 and 6929 

	Scott Walker, et al and Our American 
	Scott Walker, et al and Our American 
	) 

	Revival.: Office of General Counsel's 
	Revival.: Office of General Counsel's 
	) 

	Notice to the Commission Following the 
	Notice to the Commission Following the 
	) 

	Submission of Probable Cause Brief 
	Submission of Probable Cause Brief 
	) 


	CERTIFICATION 
	CERTIFICATION 

	I, Vicktoria J. Allen, recording secretary of the Federal Election Commission executive session, do hereby certify that on March 23, 2021, the Commission took the following actions in the above-captioned matter:  
	1. Decided by a vote of 4-2 to: Dismiss Scott Walker, Our American Revival, and all other respondents under Heckler v. Chaney. 
	Commissioners Cooksey, Dickerson, Trainor, and Walther voted affirmatively for the decision. Commissioners Broussard and Weintraub dissented. 
	2. Decided by a vote of 5-1 to: 
	a. 
	a. 
	a. 
	Close the file. 

	b. 
	b. 
	Issue the appropriate letters. 


	Commissioners Broussard, Cooksey, Dickerson, Trainor, and Walther voted affirmatively for the decision.  Commissioner Weintraub dissented. 
	Federal Election Commission Page 2 Certification for MURs 6917 and 6929 March 23, 2021 
	Attest: 
	Digitally signed by Vicktoria Allen Date:  12:48:04 -04'00' 
	Vicktoria Allen 
	2021.03.31

	Vicktoria J. Allen Acting Deputy Secretary of the Commission 
	March 31, 2021 Date 
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	bfischer@campaignlegalcenter.org 
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	Brendan Fischer Campaign Legal Center 1101 14th Street, NW, Suite 400 Washington, DC 20005 
	RE: MUR 6929 
	Dear Mr. Fischer: 
	This is in reference to the complaint Campaign Legal Center filed with the Federal Election Commission (the “Commission”) on March 31, 2015, against former Governor Scott Walker and Our American Revival and C. Ryan Burchfield in his official capacity as treasurer (“OAR”), alleging possible violations of provisions of the Federal Election Campaign Act of 1971, as amended (the “Act”). Based on the complaint, the Commission found that there was reason to believe that Walker and his eventual campaign committee,
	Subsequently, on March 23, 2021, the Commission considered the General Counsel’s and the respondents’ briefs, but there were an insufficient number of votes to find probable cause to believe that respondents had violated the Act.  Accordingly, the Commission closed the file in this matter. 
	Documents related to the case will be placed on the public record within 30 days.  See Disclosure of Certain Documents in Enforcement and Other Matters, 81 Fed. Reg. 50,702 (Aug. 2, 2016), effective September 1, 2016. A Factual and Legal Analysis, which more fully explains the Commission's reason to believe findings is enclosed for your information.  A Statement of Reasons explaining the Commission’s decision will follow.  The Federal Election 
	MURs 6929 Brendan Fischer Campaign Legal Center Page 2 
	Campaign Act of 1971, as amended, allows a complainant to seek judicial review of the Commission's dismissal of this action.  See 52 U.S.C. § 30109(a)(8). 
	If you have any questions, please contact Adrienne C. Baranowicz, the attorney assigned to this matter, at (202) 694-1650.  
	       Sincerely,
	       Lisa J. Stevenson       General Counsel 
	BY: Lynn Y. Tran        Assistant General Counsel 
	Enclosure: Factual and Legal Analysis 
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	FEDERAL ELECTION COMMISSION 
	FEDERAL ELECTION COMMISSION 

	1 
	1 
	FACTUAL AND LEGAL ANALYSIS 

	2 
	2 

	3 
	3 
	RESPONDENTS: 
	Governor Scott Walker 
	MURs 6917 & 6929 

	4 
	4 
	Scott Walker, Inc. and Kate Lind in her 

	5 
	5 
	official capacity as treasurer 

	6 
	6 
	Our American Revival and Andrew Hitt 

	7 
	7 
	in his official capacity as treasurer 

	8 
	8 

	9 
	9 
	I. 
	INTRODUCTION 

	10 
	10 

	11 
	11 
	Wisconsin Governor Scott Walker publicly announced that he was running for President 

	12 
	12 
	ofthe United States on July 13, 2015, two weeks after announcing he was testing the waters for a 

	13 
	13 
	possible candidacy. The Complaints make three primary allegations about the months leading up 

	14 
	14 
	to Walker's declaration ofcandidacy. First, that Walker began testing the waters for a potential 

	15 
	15 
	candidacy as early as November 2014. Second, that Our American Revival ("OAR"), a 527 

	16 
	16 
	organization that Walker helped create in January 2015, made, and Walker accepted, excessive, 

	17 
	17 
	unreported contributions by paying for testing the waters activity for Walker in the five months 

	18 
	18 
	leading up to Walker's announcement. 1 Third, that Walker became a candidate prior to his July 

	19 
	19 
	2015 declaration ofcandidacy and thereby failed to file timely statements and disclosure reports, 

	20 
	20 
	and used impermissible non-federal funds from OAR for campaign activity.2 

	21 
	21 
	The record indicates that Walker may have conducted testing the waters activities prior to 

	22 
	22 
	June 17, 2015, that those activities were funded by OAR, and that the Committee failed to report 

	23 
	23 
	expenses related to those activities, either as disbursements or as in-kind contributions. The 

	24 
	24 
	Commission therefore finds reason to believe that OAR violated 52 U.S.C. §§ 30116(a) and 

	25 
	25 
	30118 by making, and Walker and the Committee violated 52 U.S.C. §§ 30116(f) and 30125(e) 


	MUR 6917, Comp!. at l, 2 (Feb. 23, 2015); MUR 6929, Compl. ,i,i 1, 4, 5 (Mar. 31, 2015). 
	2 
	2 

	MUR 6917, Supp. Comp!. at 1-2 (Mar. 26, 2015); MUR 6929, Comp!. ,i 2. 
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	1 
	1 
	by accepting, excessive in-kind contributions. The Commission also finds reason to believe that 

	2 
	2 
	the Committee violated 52 U.S.C. § 30104(b) by failing to report testing the waters expenses and 

	3 
	3 
	in-kind contributions from OAR. Additionally, the Commission finds reason to believe that 

	4 
	4 
	Walker violated 52 U.S.C. § 30102(e)(l) by failing to timely file a Statement of Candidacy. 

	5 
	5 
	II. 
	FACTUAL AND LEGAL ANALYSIS 

	6 
	6 
	A. 
	Factual Analysis 

	7 
	7 
	According to Walker's response, he first received and disbursed funds for testing-the
	-


	8 
	8 
	waters activity on June 17,2015.3 
	Two weeks later, on July 2, 2015, the Committee filed a 

	9 
	9 
	Statement of Organization with the Commission,4 and Walker revealed his federal campaign 

	10. 
	10. 
	logo on his Twitter account.5 
	Walker then publicly announced that he was running for President 

	11 
	11 
	on July 13, 2015, 6 and filed his formal Statement of Candidacy with the Commission on August 

	12 
	12 
	5, 2015.7 

	13 
	13 
	Though Walker asserts that he did not engage in any testing the waters activities until two 

	14 
	14 
	weeks prior to his announcement, the Complaints allege that Walker engaged in a variety of 

	TR
	3 Response ofScott Walker Inc. at 2-3. The Committee, however, disclosed that it made its first disbursements on June 4, 2015. Scott Walker, Inc., Amended 2015 October Quarterly Report at 1945 (Mar. 23, 2016). The report does not indicate whether the Committee's earliest reported disbursements were advance payments for services rendered at a later date or whether they are related to testing the waters activities. 4 The Committee amended the Statement ofOrganization on July 3 l, 2015, to include the name of 

	TR
	Twitter, Governor Scott Walker, @ScottWalker (July 2, 2015). 6 Scott Walker, F ACEBOOK, Statement (Sept. 21, 2015), https://www .facebook.com/scottkwalker/posts/. Walker ultimately withdrew from the election on September 21, 2015. Scott Walker, FACEBOOK, Statement (Sept. 21, 2015), https://www.facebook.com/scottkwalker/posts/l Ol 56030779870405. 

	TR
	7 Scott Walker, Statement ofCandidacy (Aug. 5, 2015). On July 2, 2015, the same day the Committee filed its Statement ofOrganization, Walker submitted to the FEC a letter stating that be "had received contributions of more than $5,000 within the last 15 days." Letter to FEC from Governor Scott Walker (July 2, 2015). 
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	1 
	1 
	activities related to an eventual 2016 presidential campaign as early as November 2014, and that 

	2 
	2 
	once OAR was formed, it impermissibly funded those testing the waters activities. 

	3 
	3 
	1. 
	Testing the Waters Activity 

	4 
	4 
	According to articles cited in the Complaints, Walker made a number ofstatements 

	5 
	5 
	starting prior to June 2015 which indicate that he was testing the waters for a presidential bid.8 

	6 
	6 
	The Complaint first points to a statement that Walker made in an interview in November 2014; 

	7 
	7 
	Walker stated that it was "pretty obvious" that he should consider running for President and that 

	8 
	8 
	"I spend a lot of time not just talking with people but praying about, thinking about with my 

	9 
	9 
	family as well whether or not eventually that might be a call to run for the presidency."9 

	10 
	10 
	The Complaint also cites an interview with Sean Hannity of FOX News in which Walker 

	11 
	11 
	said that he was "very interested" in a presidential bid and in response to the question "what's it 

	12 
	12 
	going to take for you to make that decision," Walker stated that, during "this early stage" of the 

	13 
	13 
	process, "[w]e created OurAmericanRevival.com to get out and start talking about" issues and 

	14 
	14 
	ideas.'0 
	He further stated that "so the first step is to get out in [Iowa, South Carolina, Michigan, 

	15 
	15 
	and Ohio], talk about that," and later in the same interview, he repeated that he would "be in 

	TR
	8 See, e.g., MUR 6929, Compl. at 3 (citing Jessie Opoien, Scott Walker Says Fundraising Committee ls About 'Ideas,' Not Promoting a Candidate, THE CAPITAL TIMES (Jan. 28, 2015), available at: http://host.madison .com/news/Jocal/writers/jessie-opoien/scott walker-says-fundraising-committee-is-about-ideas­not-promoting/article _ ef9829dd-572f-5dab-b8fb-4ede66b8f52c.html); Ml.JR 6917, Comp!. at 5, 7 (citing Transcript, Interview by Sean Hannity, FOX News, with Governor Scott Walker, at FOX News Network (Jan. 2

	TR
	10 See MUR 6917, Compl. at 7 (citing Transcript, Interview by Sean Hannity, FOX News, with Governor Scott Walker, at FOX News Network (Jan. 27, 2015) [hereinafter "Transcript, Hannity Interview"]). 


	Factual and Legal Analysis for MURs 6917 and 6929 
	Factual and Legal Analysis for MURs 6917 and 6929 
	Factual and Legal Analysis for MURs 6917 and 6929 

	Scott Walker, et al. 
	Scott Walker, et al. 

	Page 4 of 12 
	Page 4 of 12 

	1 
	1 
	New Hampshire and South Carolina and back in Iowa, and we're going to be talking about these 

	2 
	2 
	issues for the next several months, you know, because we're excited about where we can take 

	3 
	3 
	this country."11 In this interview, Walker also described the agenda that he would promote ifhe 

	4 
	4 
	were running for President. 12 

	5 
	5 
	In another interview cited in the Complaint, Walker stated: 

	6 
	6 
	Putting that power in the hands of the states, and more importantly, more directly in 

	7 
	7 
	the hands of the people I think that's something that will help transform America. 
	-


	8 
	8 
	It's an idea that I certainly share, and it's an idea that I think a vast majority of 

	9 
	9 
	Americans do. And certainly, if I got to a point right now we 're exploring but if 
	-
	-


	1 0 
	1 0 
	I got to a point of going forward with a campaign, that would be a fundamental plank 

	11 
	11 
	ofit.13 

	12 
	12 

	13 
	13 
	The Complaint also cites Walker's attendance and statements at certain political events. 

	14 
	14 
	For example, in February 2015, at the Conservative Political Action Conference ('CPAC") in 

	15 
	15 
	National Harbor, Maryland, Walker was asked "Should you become Commander-in-Chief, how 

	16 
	16 
	would you deal with threats such as ISIS?" Walker responded, "I want a Commander-in-Chief 

	17 
	17 
	who will do everything in their power to ensure that the threat from radical Islamic terrorists do 

	18 
	18 
	not wash up on America soil. Ifl can take on 100,000 protesters, I can do the same across the 

	19 
	19 
	world." In response to a separate question, he stated, "To me the guiding principle should be 

	20 
	20 
	freedom, and that's what we are going to do on any decisions going forward should we 

	TR
	II Id. 

	TR
	12 Id. 

	TR
	13 See, e.g., MUR 6929, Comp!. at 3 (citing Jessie Opoien, Scott Walker Says Fundraising Committee ls 

	TR
	About 'Ideas,' Not Promoting a Candidate, THE CAPITAL TIMES (Jan. 28, 2015), available at: 

	TR
	http://host.madison .com/news/local/writers/jessie-opoien/scott walker-says-fundraising-committee-is-about-ideas­

	TR
	not-promoting/article _ ef9829dd-572f-5dab-b8fb-4ede66b8f52c.html) ( emphasis added) [hereinafter "Opoien, Scott 

	TR
	Walker Says Fundraising Committee Is About 'Ideas"']. 
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	I 
	I 
	choose ... my lawyers love it when I say, we are exploring a campaign, should we choose to 

	2 
	2 
	run for the highest office in the land."14 
	In May 2015, Walker attended the Republican Party of 

	3 
	3 
	Iowa's Lincoln Dinner. The Complaint quotes the program for the event, which listed Walker as 

	4 
	4 
	a featured speaker: "There's always the chance for a candidate to have a defining moment at an 

	5 
	5 
	event like this in Iowa. This dinner is an opportunity for our distinguished guests to set 

	6 
	6 
	themselves apart and announce to Iowa and the country why they should be the next President of 

	7 
	7 
	the United States .... [T]he Republican Party will be holding a vibrant debate on the future of 

	8 
	8 
	this country .... The Lincoln Dinner is an important stepping stone for candidates on their way 

	9 
	9 
	to the caucuses in February 2016."15 

	10 
	10 
	2. 
	Our American Revival ("OAR") 

	11 
	11 
	Walker stated that he had been involved with the creation of OAR, which was formed on 

	12 
	12 
	January 16, 2015, as a 527 organization. 16 
	The Complaint in MUR 69-29 alleges that Walker 

	13 
	13 
	created and used OAR as his presidential exploratory committee, and that Walker and OAR have 

	14 
	14 
	remained closely identified since its inception. 17 
	The Complaint in MUR 6917 alleges that OAR 

	TR
	14 See MUR 6929, Comp!. at 4 (citing Governor Scott Walker, Remarks at the Conservative Political Action Conference (Feb. 26, 2015), available at: http://www.c-span.org/video/?324557-12/govemor-scott-walker-remarks­cpac.). 15 See MUR 6929, Comp!. at 4 (citing Press Release, Republican Party ofIowa, Iowa GOP to Host Star-Studded Lincoln Dinner on May 16 (Mar. 26, 2015), http://www.iowagop.org/2015/03/26/iowa-gop-to-host-star­studded-lincoln-dinner-on-may-16/). 

	TR
	16 Walker announced that "we created" OAR. Transcript, Haruuty Interview. OAR's Fonn 8871 (Notice of Section 527 Status) filed with the IRS identifies a treasurer and a custodian ofrecords but does not include Walker. See Our American Revival, Form 8871 (Political Organization: Notice ofSection 527 Status) (Jan. 16, 2015) [hereinafter "OAR Form 8871 "). 17 MUR 6929, Comp!. 15. As noted above, however, in response to the question, "(W]hat's it going to take for you to make that decision," Walker stated that,
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	1 
	1 
	"is functioning as a temporary home for Gov. Walker's presidential team until he formally 

	2 
	2 
	announces his candidacy" and cites as evidence OAR's hiring of former Republican National 

	3 
	3 
	Committee director Rick Wiley and former field director Matt Mason, among others. 18 

	4 
	4 
	The purpose of OAR as stated on its Form 8871 (Notice of Section 527 Status) filed with 

	5 
	5 
	the IRS is to "communicate a vision and work to enact policies that will lead to a freer and more 

	6 
	6 
	prosperous America for all by restoring power to the states and -more importantly -the people" 

	7 
	7 
	and to "lead a revival ofthe shared values that make our country great by limiting the size and 

	8 
	8 
	scope of government so it is leaner, more efficient, more effective and more accountable to the 

	9 
	9 
	American people."19 Over the course ofthe five months that followed OAR's creation, Walker 

	10 
	10 
	engaged in OAR-funded travel to attend speaking engagements throughout the country. 

	11 
	11 
	News articles cited by the Complaints report that Walker, when discussing the type of 

	12 
	12 
	president that voters want, told reporters he had formed OAR to determine whether his ideas 

	13 
	13 
	resonated with voters, and that, "[i]fwe see that's a message that resonates, that would probably 

	14 
	14 
	encourage us to go forward."20 
	Respondents dispute that OAR raised money in connection with 

	15 
	15 
	a specific 2016 presidential campaign or that OAR has ever made any disbursements to influence 

	16 
	16 
	a federal election.21 
	Respondents state that OAR provided "logistical support" for Walker's 


	See MUR 6917, Comp I. at 2-3. 
	18 

	19 
	OAR Form 8871. 
	20 
	See MUR 6917, Comp!. at 4 (citing Bauer, Wisconsin Governor Finds Gaps in 2016 GOP Field Encouraging); see also supra note l8. In its Response to the Complaint, OAR asserts that it was created to "move the issues debate forward by disseminating the accomplishments and solutions coming out ofstate governments." Walker and OAR Resp. at 2. To this end, Respondents state, OAR has attempted to establish itselfin various states, using Walker's reforms as a "major example ofsuccessful state-based solutions." Id. 
	Walker and OAR Resp. at 2-4. 
	21 
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	I 
	I 
	domestic and international travel to address groups and "help organize the grassroots for 

	2 
	2 
	conservative causes, especially in those states where the issues debate is most focused."22 

	3 
	3 
	OAR accepted $5,284,191 in contributions during the first half of 2015.23 
	Ofthis total, 

	4 
	4 
	OAR accepted $921,107 from sources that would be prohibited under the Act, and $1,440,116 

	5 
	5 
	from individuals whose contributions exceed the Act's $2,700 individual limit for the 2016 

	6 
	6 
	presidential primary election.24 
	During this period, OAR spent $4,952,760; $1,048,156 was 

	7 
	7 
	spent from July 1, 2015, through September 21, 2015, when Walker officially terminated his 

	8 
	8 
	candidacy, and $546,250 was spent from September 21 , 2015 through the end of2015.25 

	9 
	9 
	B. 
	Legal Analysis 

	10 
	10 
	1. 
	There is Reason to Believe that OAR Made, and Walker Accepted, 

	11 
	11 
	Excessive In-Kind Contributions for Testing the Waters Activities 

	12 
	12 
	Prior to June 2015 

	13 
	13 
	An individual becomes a candidate under the Act ifhe or she receives contributions or 

	14 
	14 
	makes expenditures in excess of $5,000, or consents to another doing so on his or her behalf.26 

	15 
	15 
	The Commission's regulations create exemptions to the definitions ofcontribution and 

	16 
	16 
	expenditure-and therefore to the $5,000 candidacy threshold-to allow individuals to conduct 


	Id. at 2. 
	22 

	23 
	OAR, Mid-Year Report to the Internal Revenue Service (2015). 
	24 
	See 52 U.S.C. § 30116(a)(I)(A). 
	25 
	OAR, Year-End Report to the Internal Revenue Service (2015). OAR also reported hiring senior members ofthe Tarrance Group to conduct polling in early 20 l 5. And OAR paid $6,750 in speechwriting services in March 2015. See OAR, Mid-Year Report to the Internal Revenue Service at 62, 64, 75, 82, 108, 114 (2015). 
	26 
	52 U.S.C. § 30101(2); 11 C.F.R. § 100.3(a). 
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	1 certain activities to evaluate a potential candidacy, i.e., to "test the waters."These exemptions 2 exclude from the definition of"contribution" and "expenditure" those funds received and 3 payments made solely to determine whether an individual should become a Testing 4 the waters activities include, but are not limited to, payments for polling, telephone calls, and 5 When an 6 individual becomes a candidate, any such funds received or payments made in connection with 7 testing the waters activity must b
	27 
	candidate.
	28 
	travel, and only funds permissible under the Act may be used for such activities.
	29 
	disclosure report filed by the candidate's authorized committee.
	30 

	10 authorized political committee with respect to any election for federal office which, in the 11 The Act also prohibits any candidate or 12 Federal candidates 13 may not solicit, receive, direct, transfer or spend funds in connection with either federal or non14 federal elections, unless the funds comply with the Act's federal contribution limits, source 
	aggregate, exceed $2,700 for the 2016 election cycle.
	31 
	political committee from knowingly accepting any excessive contribution.
	32 
	-

	See 11 C.F.R. §§ 100.72(a), 100.13 l(a); see also Explanation and Justification for Final Rules of Payments Received for Testing the Waters Activities, 50 Fed. Reg. 9592 (Mar. 13, 1985); Explanation and Justification to the Disclosure Regulations, House Doc. No. 95-44, Communication from the Chairman, FEC, Transmitting the Commission's proposed Regulations Governing Federal Elections, at 40 (Jan. 12, 1977). 
	27 

	11 C.F.R. §§ J00.72(a), I00.l3I(a). 
	28 

	See Advisory Opinion 1981-32 (Askew). 
	29 

	30 
	11 C.F.R. § 101.3. A contribution includes any "gift, subscription, loan, advance, or deposit of money or anything of value made by any person for the purpose of influencing" any federal election. 52 U.S.C. § 30101(8)(A). "[A]nything of value" includes all in-kind contributions. 11 C.F.R. § 100.52(d)(I). 
	52 U.S.C. § 30116(a)(I)(A). 
	31 

	52 u.s.c.§30116(t). 
	32 

	1 
	1 
	1 
	Factual and Legal Analysis for MURs 6917 and 6929 Scott Walker, et al. Page 9 of 12 restrictions, and reporting requirements.33 In a recent Advisory Opinion, the Commission 

	2 
	2 
	concluded that a 527 organization's "use of funds raised outside of the Act's limitations and 

	3 
	3 
	prohibitions to pay for individuals' testing the waters activities would violate Commission 

	4 
	4 
	regulations ifthose individuals decide to become candidates."34 

	5 
	5 
	Here, the record indicates that OAR may have funded activities that were carried out in 

	6 
	6 
	order for Walker to test the waters of a potential presidential candidacy well before Walker 

	7 
	7 
	entered his self-described two-week testing-the-waters period. Significantly, Walker's public 

	8 
	8 
	comments about OAR's formation appear to clearly link his activities on its behalf to his 

	9 
	9 
	assessment ofa potential candidacy. In a January 27, 2015, interview that focused on whether 

	10 
	10 
	Walker would run for President, the interview transcripts reflect that \Valker was asked 

	11 
	11 
	"[W]hat's it going to take for you to make that decision," and Walker stated that, during "this 

	12 
	12 
	early stage" of the process, "We created OurAmericanRevival.com to get out and start talking 

	13 
	13 
	about" issues and ideas.35 
	He further stated: "so the first step is to get out in [Iowa, South 

	14 
	14 
	Carolina, Michigan, and Ohio], talk about that."36 
	Later in the same interview, he repeated that 

	15 
	15 
	he would "be in New Hampshire and South Carolina and back in Iowa, and we're going to be 

	16 
	16 
	talking about these issues for the next several months, you know, because we're excited about 

	17 
	17 
	where we can take this country."37 
	In what appear to be separate remarks made the next day, on 

	TR
	33 See 52 U.S.C. § 30125(e). 34 Advisory Opinion 2015-09 (Senate Majority PAC and House Majority PAC) at 5 (concluding that 527 organizations' payment for testing the waters activities with soft money would violate 11 C.F.R. §§ 100.72(a) and 100.l3l(a)). 35 See supra note 17. 36 Id. 37 Id 


	1 
	1 
	1 
	Factual and Legal Analysis for MURs 6917 and 6929 Scott Walker, et al. Page 10 of 12 January 28, 2015, in Racine, WI, Walker reportedly told reporters, when discussing the type of 

	2 
	2 
	president that voters want, that he had formed OAR to determine whether his ideas resonated 

	3 
	3 
	with voters, and that, "[i]fwe see that's a message that resonates, that would probably encourage 

	4 
	4 
	us to go forward."38 

	5 
	5 
	Further, it appears that OAR paid for Walker's travel for events at which Walker gave 

	6 
	6 
	speeches indicating that he was considering a presidential candidacy. OAR's filings with the 

	7 
	7 
	IRS indicate that OAR paid for travel and lodging on dates and in states that are consistent with 

	8 
	8 
	Walker's attendance at events at which he made statements regarding a potential candidacy. For 

	9 
	9 
	instance, OAR appears to have paid at least $19,349 in travel, lodging, speechwriting, and 

	1O 
	1O 
	meeting costs associated with the Cf>AC Conference in Baltimore, Maryland, on February 26, 

	11 12 
	11 12 
	2015, when Walker stated during a speech, "My lawyers love ... when I say, we are exploring a campaign, should we choose to run for the highest office in the land." 39 Thus, Walker's 

	13 
	13 
	statements -which appear to link his activities on OAR's behalf to his assessment of a potential 

	14 
	14 
	candidacy-coupled with his OAR funded activities, indicates that, prior to June 17, 2015, 

	15 
	15 
	OAR may have supported Walker's testing the waters activities. 

	16 
	16 
	Moreover, Walker engaged in testing the waters activity by soliciting funds for a 

	17 
	17 
	potential candidacy in conjunction with OAR. For example, OAR reportedly provided a list of 

	TR
	38 See MUR 6917, Comp!. at 4 (citing Bauer, Wisconsin Governor Finds Gaps in 2016 GOP Field Encouraging). In its Response to the Complaint, OAR asserts that it was created to "move the issues debate forward by disseminating the accomplishments and solutions coming out ofstate governments." Walker and OAR Resp. at 2. To this end, Respondents state, OAR has attempted to establish itselfin various states, using Walker's reforms as a "major example ofsuccessful state-based solutions." Id. 39 Governor Scott Walk
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	1 
	1 
	donors to CNN that had committed to raising funds for Walker or his campaign.40 This 

	2 
	2 
	information suggests that OAR sponsored events at which Walker may have raised funds for 

	3 
	3 
	testing the waters activities for a potential candidacy, and that OAR's related expenditures were 

	4 
	4 
	contributions to Walker.41 

	5 
	5 
	The Commission therefore finds that Governor Scott Walker and Scott Walker, Inc., 

	6 
	6 
	violated 52 U.S.C. § 30116(£) and 11 C.F.R. §§ 100.72(a) and 100.131(a), and that Our 

	7 
	7 
	American Revival violated 52 U.S.C. § 30116(a). 

	8 
	8 
	2. There is Reason to Believe that Scott Walker, Inc. Failed to Report 

	9 
	9 
	Contributions and Expenditures 

	10 
	10 
	When an individual becomes a candidate under the Act, any funds received or payments 

	11 
	11 
	made for testing the waters activities become contributions or expenditures subject to the 

	12 
	12 
	reporting requirements of the Act and are to be reported as such on the first disclosure report 

	13 
	13 
	filed by the candidate's authorized committee.42 Though the record indicates that OAR may 

	14 
	14 
	have made disbursements for testing the waters activities by Walker, Walker's authorized 

	15 
	15 
	campaign committee, Scott Walker, Inc., did not report any in-kind contributions from OAR in 

	16 
	16 
	its first disclosure report.43 The Commission therefore finds reason to believe that Scott Walker, 

	17 
	17 
	Inc., violated 52 U.S.C. § 30104(b) by failing to report in-kind contributions from OAR. 

	TR
	40 Erin McPike, Scott Walker PAC: Jeb Bush ls Not the Only One Who Can Raise Money, CNN (Mar. 16, 

	TR
	2015), available at: http://www.cnn.com/2015/03/16/politics/scott-walker-pac-donors-bundlers/. 

	TR
	41 Cf MUR 6932 (Clinton). 

	TR
	42 11 C.F.R. § 101.3. 

	TR
	43 Scott Walker, Inc. reported that it paid $15,436.09 to OAR for the purchase ofoffice equipment and 

	TR
	photography services. See Scott Walker, Inc., 2015 October Quarterly Report, at 2425-26. 
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	1 2 3 4 
	3. There is Reason to Believe that Walker Failed to Timely File His Statement of Candidacy An individual becomes a candidate under the Act if: (a) such individual receives 

	5 
	5 
	contributions or makes expenditures in excess of$5,000, or (b) such individual gives his or her 

	6 
	6 
	consent to another person to receive contributions or make expenditures on behalf ofsuch 

	7 
	7 
	individual and if such person has received such contributions or has made such expenditures in 

	8 
	8 
	excess of$5,000.44 
	Once the $5,000 threshold has been met, the candidate has fifteen days to 

	9 
	9 
	designate a principal campaign committee by filing a Statement of Candidacy with the 

	10 
	10 
	Commission.45 
	The principal campaign committee must file a Statement ofOrganization within 

	11 
	11 
	ten days of its designation,46 and must file disclosure reports with the Commission in accordance 

	12 
	12 
	with 52 U.S. C. § 30104( a) and (b ). 47 
	Walker publicly announced he was running for President 

	13 
	13 
	on July 13, 2015, and he had already received over $5,000 in contributions by that time.48 

	14 
	14 
	Walker did not file his Statement of Candidacy with the Commission until 23 days later on 

	15 
	15 
	August 5, 2015 .49 
	Thus, his Statement ofCandidacy was at least eight days late. The 

	16 
	16 
	Commission therefore finds that Governor Scott Walker violated 52 U.S.C. § 30102(e)(l) and 

	17 
	17 
	11. C.F.R. § 101.l(a). 

	TR
	44 52 U.S.C. § 30101(2). 45 52 U.S.C. § 30102(e)(l); 1 I C.F.R. § 101.l(a). 46 See 52 U.S.C. § 30103(a); 11 C.F.R. § 102.l(a). 47 See, e.g., Factual and Legal Analysis at 6, MUR 6735 (Joseph A. Sestak); Factual and Legal Analysis at 5, MUR 6449 (Jon Bruning); Factual and Legal Analysis at 2, MUR 5363 (Alfred C. Sharpton). 48 Response ofScott Walker Inc. at 2. 49 Scott Walker, Statement ofCandidacy (Aug. 5, 2015). On July 2, 2015, the same day the Committee filed its Statement ofOrganization, Walker submitte
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	1 
	1 
	FACTUAL AND LEGAL ANALYSIS 

	2 
	2 

	3 
	3 
	RESPONDENTS: 
	Governor Scott Walker 
	MURs 6917 & 6929 

	4 
	4 
	Scott Walker, Inc. and Kate Lind in her 

	5 
	5 
	official capacity as treasurer 

	6 
	6 
	Our American Revival and Andrew Hitt 

	7 
	7 
	in his official capacity as treasurer 

	8 
	8 

	9 
	9 
	I. 
	INTRODUCTION 

	10 
	10 

	11 
	11 
	Wisconsin Governor Scott Walker publicly announced that he was running for President 

	12 
	12 
	ofthe United States on July 13, 2015, two weeks after announcing he was testing the waters for a 

	13 
	13 
	possible candidacy. The Complaints make three primary allegations about the months leading up 

	14 
	14 
	to Walker's declaration ofcandidacy. First, that Walker began testing the waters for a potential 

	15 
	15 
	candidacy as early as November 2014. Second, that Our American Revival ("OAR"), a 527 

	16 
	16 
	organization that Walker helped create in January 2015, made, and Walker accepted, excessive, 

	17 
	17 
	unreported contributions by paying for testing the waters activity for Walker in the five months 

	18 
	18 
	leading up to Walker's announcement. 1 Third, that Walker became a candidate prior to his July 

	19 
	19 
	2015 declaration ofcandidacy and thereby failed to file timely statements and disclosure reports, 

	20 
	20 
	and used impermissible non-federal funds from OAR for campaign activity.2 

	21 
	21 
	The record indicates that Walker may have conducted testing the waters activities prior to 

	22 
	22 
	June 17, 2015, that those activities were funded by OAR, and that the Committee failed to report 

	23 
	23 
	expenses related to those activities, either as disbursements or as in-kind contributions. The 

	24 
	24 
	Commission therefore finds reason to believe that OAR violated 52 U.S.C. §§ 30116(a) and 

	25 
	25 
	30118 by making, and Walker and the Committee violated 52 U.S.C. §§ 30116(f) and 30125(e) 


	MUR 6917, Comp!. at l, 2 (Feb. 23, 2015); MUR 6929, Compl. ,i,i 1, 4, 5 (Mar. 31, 2015). 
	2 
	2 

	MUR 6917, Supp. Comp!. at 1-2 (Mar. 26, 2015); MUR 6929, Comp!. ,i 2. 
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	1 
	1 
	by accepting, excessive in-kind contributions. The Commission also finds reason to believe that 

	2 
	2 
	the Committee violated 52 U.S.C. § 30104(b) by failing to report testing the waters expenses and 

	3 
	3 
	in-kind contributions from OAR. Additionally, the Commission finds reason to believe that 

	4 
	4 
	Walker violated 52 U.S.C. § 30102(e)(l) by failing to timely file a Statement of Candidacy. 

	5 
	5 
	II. 
	FACTUAL AND LEGAL ANALYSIS 

	6 
	6 
	A. 
	Factual Analysis 

	7 
	7 
	According to Walker's response, he first received and disbursed funds for testing-the
	-


	8 
	8 
	waters activity on June 17,2015.3 
	Two weeks later, on July 2, 2015, the Committee filed a 

	9 
	9 
	Statement of Organization with the Commission,4 and Walker revealed his federal campaign 

	10. 
	10. 
	logo on his Twitter account.5 
	Walker then publicly announced that he was running for President 

	11 
	11 
	on July 13, 2015, 6 and filed his formal Statement of Candidacy with the Commission on August 

	12 
	12 
	5, 2015.7 

	13 
	13 
	Though Walker asserts that he did not engage in any testing the waters activities until two 

	14 
	14 
	weeks prior to his announcement, the Complaints allege that Walker engaged in a variety of 

	TR
	3 Response ofScott Walker Inc. at 2-3. The Committee, however, disclosed that it made its first disbursements on June 4, 2015. Scott Walker, Inc., Amended 2015 October Quarterly Report at 1945 (Mar. 23, 2016). The report does not indicate whether the Committee's earliest reported disbursements were advance payments for services rendered at a later date or whether they are related to testing the waters activities. 4 The Committee amended the Statement ofOrganization on July 3 l, 2015, to include the name of 

	TR
	Twitter, Governor Scott Walker, @ScottWalker (July 2, 2015). 6 Scott Walker, F ACEBOOK, Statement (Sept. 21, 2015), https://www .facebook.com/scottkwalker/posts/. Walker ultimately withdrew from the election on September 21, 2015. Scott Walker, FACEBOOK, Statement (Sept. 21, 2015), https://www.facebook.com/scottkwalker/posts/l Ol 56030779870405. 

	TR
	7 Scott Walker, Statement ofCandidacy (Aug. 5, 2015). On July 2, 2015, the same day the Committee filed its Statement ofOrganization, Walker submitted to the FEC a letter stating that be "had received contributions of more than $5,000 within the last 15 days." Letter to FEC from Governor Scott Walker (July 2, 2015). 
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	1 
	1 
	activities related to an eventual 2016 presidential campaign as early as November 2014, and that 

	2 
	2 
	once OAR was formed, it impermissibly funded those testing the waters activities. 

	3 
	3 
	1. 
	Testing the Waters Activity 

	4 
	4 
	According to articles cited in the Complaints, Walker made a number ofstatements 

	5 
	5 
	starting prior to June 2015 which indicate that he was testing the waters for a presidential bid.8 

	6 
	6 
	The Complaint first points to a statement that Walker made in an interview in November 2014; 

	7 
	7 
	Walker stated that it was "pretty obvious" that he should consider running for President and that 

	8 
	8 
	"I spend a lot of time not just talking with people but praying about, thinking about with my 

	9 
	9 
	family as well whether or not eventually that might be a call to run for the presidency."9 

	10 
	10 
	The Complaint also cites an interview with Sean Hannity of FOX News in which Walker 

	11 
	11 
	said that he was "very interested" in a presidential bid and in response to the question "what's it 

	12 
	12 
	going to take for you to make that decision," Walker stated that, during "this early stage" of the 

	13 
	13 
	process, "[w]e created OurAmericanRevival.com to get out and start talking about" issues and 

	14 
	14 
	ideas.'0 
	He further stated that "so the first step is to get out in [Iowa, South Carolina, Michigan, 

	15 
	15 
	and Ohio], talk about that," and later in the same interview, he repeated that he would "be in 

	TR
	8 See, e.g., MUR 6929, Compl. at 3 (citing Jessie Opoien, Scott Walker Says Fundraising Committee ls About 'Ideas,' Not Promoting a Candidate, THE CAPITAL TIMES (Jan. 28, 2015), available at: http://host.madison .com/news/Jocal/writers/jessie-opoien/scott walker-says-fundraising-committee-is-about-ideas­not-promoting/article _ ef9829dd-572f-5dab-b8fb-4ede66b8f52c.html); Ml.JR 6917, Comp!. at 5, 7 (citing Transcript, Interview by Sean Hannity, FOX News, with Governor Scott Walker, at FOX News Network (Jan. 2

	TR
	10 See MUR 6917, Compl. at 7 (citing Transcript, Interview by Sean Hannity, FOX News, with Governor Scott Walker, at FOX News Network (Jan. 27, 2015) [hereinafter "Transcript, Hannity Interview"]). 
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	1 
	1 
	New Hampshire and South Carolina and back in Iowa, and we're going to be talking about these 

	2 
	2 
	issues for the next several months, you know, because we're excited about where we can take 

	3 
	3 
	this country."11 In this interview, Walker also described the agenda that he would promote ifhe 

	4 
	4 
	were running for President. 12 

	5 
	5 
	In another interview cited in the Complaint, Walker stated: 

	6 
	6 
	Putting that power in the hands of the states, and more importantly, more directly in 

	7 
	7 
	the hands of the people I think that's something that will help transform America. 
	-


	8 
	8 
	It's an idea that I certainly share, and it's an idea that I think a vast majority of 

	9 
	9 
	Americans do. And certainly, if I got to a point right now we 're exploring but if 
	-
	-


	1 0 
	1 0 
	I got to a point of going forward with a campaign, that would be a fundamental plank 

	11 
	11 
	ofit.13 

	12 
	12 

	13 
	13 
	The Complaint also cites Walker's attendance and statements at certain political events. 

	14 
	14 
	For example, in February 2015, at the Conservative Political Action Conference ('CPAC") in 

	15 
	15 
	National Harbor, Maryland, Walker was asked "Should you become Commander-in-Chief, how 

	16 
	16 
	would you deal with threats such as ISIS?" Walker responded, "I want a Commander-in-Chief 

	17 
	17 
	who will do everything in their power to ensure that the threat from radical Islamic terrorists do 

	18 
	18 
	not wash up on America soil. Ifl can take on 100,000 protesters, I can do the same across the 

	19 
	19 
	world." In response to a separate question, he stated, "To me the guiding principle should be 

	20 
	20 
	freedom, and that's what we are going to do on any decisions going forward should we 

	TR
	II Id. 

	TR
	12 Id. 

	TR
	13 See, e.g., MUR 6929, Comp!. at 3 (citing Jessie Opoien, Scott Walker Says Fundraising Committee ls 

	TR
	About 'Ideas,' Not Promoting a Candidate, THE CAPITAL TIMES (Jan. 28, 2015), available at: 

	TR
	http://host.madison .com/news/local/writers/jessie-opoien/scott walker-says-fundraising-committee-is-about-ideas­

	TR
	not-promoting/article _ ef9829dd-572f-5dab-b8fb-4ede66b8f52c.html) ( emphasis added) [hereinafter "Opoien, Scott 

	TR
	Walker Says Fundraising Committee Is About 'Ideas"']. 
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	I 
	choose ... my lawyers love it when I say, we are exploring a campaign, should we choose to 

	2 
	2 
	run for the highest office in the land."14 
	In May 2015, Walker attended the Republican Party of 

	3 
	3 
	Iowa's Lincoln Dinner. The Complaint quotes the program for the event, which listed Walker as 

	4 
	4 
	a featured speaker: "There's always the chance for a candidate to have a defining moment at an 

	5 
	5 
	event like this in Iowa. This dinner is an opportunity for our distinguished guests to set 

	6 
	6 
	themselves apart and announce to Iowa and the country why they should be the next President of 

	7 
	7 
	the United States .... [T]he Republican Party will be holding a vibrant debate on the future of 

	8 
	8 
	this country .... The Lincoln Dinner is an important stepping stone for candidates on their way 

	9 
	9 
	to the caucuses in February 2016."15 

	10 
	10 
	2. 
	Our American Revival ("OAR") 

	11 
	11 
	Walker stated that he had been involved with the creation of OAR, which was formed on 

	12 
	12 
	January 16, 2015, as a 527 organization. 16 
	The Complaint in MUR 69-29 alleges that Walker 

	13 
	13 
	created and used OAR as his presidential exploratory committee, and that Walker and OAR have 

	14 
	14 
	remained closely identified since its inception. 17 
	The Complaint in MUR 6917 alleges that OAR 

	TR
	14 See MUR 6929, Comp!. at 4 (citing Governor Scott Walker, Remarks at the Conservative Political Action Conference (Feb. 26, 2015), available at: http://www.c-span.org/video/?324557-12/govemor-scott-walker-remarks­cpac.). 15 See MUR 6929, Comp!. at 4 (citing Press Release, Republican Party ofIowa, Iowa GOP to Host Star-Studded Lincoln Dinner on May 16 (Mar. 26, 2015), http://www.iowagop.org/2015/03/26/iowa-gop-to-host-star­studded-lincoln-dinner-on-may-16/). 

	TR
	16 Walker announced that "we created" OAR. Transcript, Haruuty Interview. OAR's Fonn 8871 (Notice of Section 527 Status) filed with the IRS identifies a treasurer and a custodian ofrecords but does not include Walker. See Our American Revival, Form 8871 (Political Organization: Notice ofSection 527 Status) (Jan. 16, 2015) [hereinafter "OAR Form 8871 "). 17 MUR 6929, Comp!. 15. As noted above, however, in response to the question, "(W]hat's it going to take for you to make that decision," Walker stated that,
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	1 
	1 
	"is functioning as a temporary home for Gov. Walker's presidential team until he formally 

	2 
	2 
	announces his candidacy" and cites as evidence OAR's hiring of former Republican National 

	3 
	3 
	Committee director Rick Wiley and former field director Matt Mason, among others. 18 

	4 
	4 
	The purpose of OAR as stated on its Form 8871 (Notice of Section 527 Status) filed with 

	5 
	5 
	the IRS is to "communicate a vision and work to enact policies that will lead to a freer and more 

	6 
	6 
	prosperous America for all by restoring power to the states and -more importantly -the people" 

	7 
	7 
	and to "lead a revival ofthe shared values that make our country great by limiting the size and 

	8 
	8 
	scope of government so it is leaner, more efficient, more effective and more accountable to the 

	9 
	9 
	American people."19 Over the course ofthe five months that followed OAR's creation, Walker 

	10 
	10 
	engaged in OAR-funded travel to attend speaking engagements throughout the country. 

	11 
	11 
	News articles cited by the Complaints report that Walker, when discussing the type of 

	12 
	12 
	president that voters want, told reporters he had formed OAR to determine whether his ideas 

	13 
	13 
	resonated with voters, and that, "[i]fwe see that's a message that resonates, that would probably 

	14 
	14 
	encourage us to go forward."20 
	Respondents dispute that OAR raised money in connection with 

	15 
	15 
	a specific 2016 presidential campaign or that OAR has ever made any disbursements to influence 

	16 
	16 
	a federal election.21 
	Respondents state that OAR provided "logistical support" for Walker's 


	See MUR 6917, Comp I. at 2-3. 
	18 

	19 
	OAR Form 8871. 
	20 
	See MUR 6917, Comp!. at 4 (citing Bauer, Wisconsin Governor Finds Gaps in 2016 GOP Field Encouraging); see also supra note l8. In its Response to the Complaint, OAR asserts that it was created to "move the issues debate forward by disseminating the accomplishments and solutions coming out ofstate governments." Walker and OAR Resp. at 2. To this end, Respondents state, OAR has attempted to establish itselfin various states, using Walker's reforms as a "major example ofsuccessful state-based solutions." Id. 
	Walker and OAR Resp. at 2-4. 
	21 
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	I 
	I 
	domestic and international travel to address groups and "help organize the grassroots for 

	2 
	2 
	conservative causes, especially in those states where the issues debate is most focused."22 

	3 
	3 
	OAR accepted $5,284,191 in contributions during the first half of 2015.23 
	Ofthis total, 

	4 
	4 
	OAR accepted $921,107 from sources that would be prohibited under the Act, and $1,440,116 

	5 
	5 
	from individuals whose contributions exceed the Act's $2,700 individual limit for the 2016 

	6 
	6 
	presidential primary election.24 
	During this period, OAR spent $4,952,760; $1,048,156 was 

	7 
	7 
	spent from July 1, 2015, through September 21, 2015, when Walker officially terminated his 

	8 
	8 
	candidacy, and $546,250 was spent from September 21 , 2015 through the end of2015.25 

	9 
	9 
	B. 
	Legal Analysis 

	10 
	10 
	1. 
	There is Reason to Believe that OAR Made, and Walker Accepted, 

	11 
	11 
	Excessive In-Kind Contributions for Testing the Waters Activities 

	12 
	12 
	Prior to June 2015 

	13 
	13 
	An individual becomes a candidate under the Act ifhe or she receives contributions or 

	14 
	14 
	makes expenditures in excess of $5,000, or consents to another doing so on his or her behalf.26 

	15 
	15 
	The Commission's regulations create exemptions to the definitions ofcontribution and 

	16 
	16 
	expenditure-and therefore to the $5,000 candidacy threshold-to allow individuals to conduct 


	Id. at 2. 
	22 

	23 
	OAR, Mid-Year Report to the Internal Revenue Service (2015). 
	24 
	See 52 U.S.C. § 30116(a)(I)(A). 
	25 
	OAR, Year-End Report to the Internal Revenue Service (2015). OAR also reported hiring senior members ofthe Tarrance Group to conduct polling in early 20 l 5. And OAR paid $6,750 in speechwriting services in March 2015. See OAR, Mid-Year Report to the Internal Revenue Service at 62, 64, 75, 82, 108, 114 (2015). 
	26 
	52 U.S.C. § 30101(2); 11 C.F.R. § 100.3(a). 
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	1 certain activities to evaluate a potential candidacy, i.e., to "test the waters."These exemptions 2 exclude from the definition of"contribution" and "expenditure" those funds received and 3 payments made solely to determine whether an individual should become a Testing 4 the waters activities include, but are not limited to, payments for polling, telephone calls, and 5 When an 6 individual becomes a candidate, any such funds received or payments made in connection with 7 testing the waters activity must b
	27 
	candidate.
	28 
	travel, and only funds permissible under the Act may be used for such activities.
	29 
	disclosure report filed by the candidate's authorized committee.
	30 

	10 authorized political committee with respect to any election for federal office which, in the 11 The Act also prohibits any candidate or 12 Federal candidates 13 may not solicit, receive, direct, transfer or spend funds in connection with either federal or non14 federal elections, unless the funds comply with the Act's federal contribution limits, source 
	aggregate, exceed $2,700 for the 2016 election cycle.
	31 
	political committee from knowingly accepting any excessive contribution.
	32 
	-

	See 11 C.F.R. §§ 100.72(a), 100.13 l(a); see also Explanation and Justification for Final Rules of Payments Received for Testing the Waters Activities, 50 Fed. Reg. 9592 (Mar. 13, 1985); Explanation and Justification to the Disclosure Regulations, House Doc. No. 95-44, Communication from the Chairman, FEC, Transmitting the Commission's proposed Regulations Governing Federal Elections, at 40 (Jan. 12, 1977). 
	27 

	11 C.F.R. §§ J00.72(a), I00.l3I(a). 
	28 

	See Advisory Opinion 1981-32 (Askew). 
	29 

	30 
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	Factual and Legal Analysis for MURs 6917 and 6929 Scott Walker, et al. Page 9 of 12 restrictions, and reporting requirements.33 In a recent Advisory Opinion, the Commission 

	2 
	2 
	concluded that a 527 organization's "use of funds raised outside of the Act's limitations and 

	3 
	3 
	prohibitions to pay for individuals' testing the waters activities would violate Commission 

	4 
	4 
	regulations ifthose individuals decide to become candidates."34 

	5 
	5 
	Here, the record indicates that OAR may have funded activities that were carried out in 

	6 
	6 
	order for Walker to test the waters of a potential presidential candidacy well before Walker 

	7 
	7 
	entered his self-described two-week testing-the-waters period. Significantly, Walker's public 

	8 
	8 
	comments about OAR's formation appear to clearly link his activities on its behalf to his 

	9 
	9 
	assessment ofa potential candidacy. In a January 27, 2015, interview that focused on whether 

	10 
	10 
	Walker would run for President, the interview transcripts reflect that \Valker was asked 

	11 
	11 
	"[W]hat's it going to take for you to make that decision," and Walker stated that, during "this 

	12 
	12 
	early stage" of the process, "We created OurAmericanRevival.com to get out and start talking 

	13 
	13 
	about" issues and ideas.35 
	He further stated: "so the first step is to get out in [Iowa, South 

	14 
	14 
	Carolina, Michigan, and Ohio], talk about that."36 
	Later in the same interview, he repeated that 

	15 
	15 
	he would "be in New Hampshire and South Carolina and back in Iowa, and we're going to be 

	16 
	16 
	talking about these issues for the next several months, you know, because we're excited about 

	17 
	17 
	where we can take this country."37 
	In what appear to be separate remarks made the next day, on 

	TR
	33 See 52 U.S.C. § 30125(e). 34 Advisory Opinion 2015-09 (Senate Majority PAC and House Majority PAC) at 5 (concluding that 527 organizations' payment for testing the waters activities with soft money would violate 11 C.F.R. §§ 100.72(a) and 100.l3l(a)). 35 See supra note 17. 36 Id. 37 Id 


	1 
	1 
	1 
	Factual and Legal Analysis for MURs 6917 and 6929 Scott Walker, et al. Page 10 of 12 January 28, 2015, in Racine, WI, Walker reportedly told reporters, when discussing the type of 

	2 
	2 
	president that voters want, that he had formed OAR to determine whether his ideas resonated 

	3 
	3 
	with voters, and that, "[i]fwe see that's a message that resonates, that would probably encourage 

	4 
	4 
	us to go forward."38 

	5 
	5 
	Further, it appears that OAR paid for Walker's travel for events at which Walker gave 

	6 
	6 
	speeches indicating that he was considering a presidential candidacy. OAR's filings with the 

	7 
	7 
	IRS indicate that OAR paid for travel and lodging on dates and in states that are consistent with 

	8 
	8 
	Walker's attendance at events at which he made statements regarding a potential candidacy. For 

	9 
	9 
	instance, OAR appears to have paid at least $19,349 in travel, lodging, speechwriting, and 

	1O 
	1O 
	meeting costs associated with the Cf>AC Conference in Baltimore, Maryland, on February 26, 

	11 12 
	11 12 
	2015, when Walker stated during a speech, "My lawyers love ... when I say, we are exploring a campaign, should we choose to run for the highest office in the land." 39 Thus, Walker's 

	13 
	13 
	statements -which appear to link his activities on OAR's behalf to his assessment of a potential 

	14 
	14 
	candidacy-coupled with his OAR funded activities, indicates that, prior to June 17, 2015, 

	15 
	15 
	OAR may have supported Walker's testing the waters activities. 

	16 
	16 
	Moreover, Walker engaged in testing the waters activity by soliciting funds for a 

	17 
	17 
	potential candidacy in conjunction with OAR. For example, OAR reportedly provided a list of 

	TR
	38 See MUR 6917, Comp!. at 4 (citing Bauer, Wisconsin Governor Finds Gaps in 2016 GOP Field Encouraging). In its Response to the Complaint, OAR asserts that it was created to "move the issues debate forward by disseminating the accomplishments and solutions coming out ofstate governments." Walker and OAR Resp. at 2. To this end, Respondents state, OAR has attempted to establish itselfin various states, using Walker's reforms as a "major example ofsuccessful state-based solutions." Id. 39 Governor Scott Walk

	Factual and Legal Analysis for MURs 6917 and 6929 
	Factual and Legal Analysis for MURs 6917 and 6929 

	Scott Walker, et al. 
	Scott Walker, et al. 

	Page 11 of 12 
	Page 11 of 12 

	1 
	1 
	donors to CNN that had committed to raising funds for Walker or his campaign.40 This 

	2 
	2 
	information suggests that OAR sponsored events at which Walker may have raised funds for 

	3 
	3 
	testing the waters activities for a potential candidacy, and that OAR's related expenditures were 

	4 
	4 
	contributions to Walker.41 

	5 
	5 
	The Commission therefore finds that Governor Scott Walker and Scott Walker, Inc., 

	6 
	6 
	violated 52 U.S.C. § 30116(£) and 11 C.F.R. §§ 100.72(a) and 100.131(a), and that Our 

	7 
	7 
	American Revival violated 52 U.S.C. § 30116(a). 

	8 
	8 
	2. There is Reason to Believe that Scott Walker, Inc. Failed to Report 

	9 
	9 
	Contributions and Expenditures 

	10 
	10 
	When an individual becomes a candidate under the Act, any funds received or payments 

	11 
	11 
	made for testing the waters activities become contributions or expenditures subject to the 

	12 
	12 
	reporting requirements of the Act and are to be reported as such on the first disclosure report 

	13 
	13 
	filed by the candidate's authorized committee.42 Though the record indicates that OAR may 

	14 
	14 
	have made disbursements for testing the waters activities by Walker, Walker's authorized 

	15 
	15 
	campaign committee, Scott Walker, Inc., did not report any in-kind contributions from OAR in 

	16 
	16 
	its first disclosure report.43 The Commission therefore finds reason to believe that Scott Walker, 

	17 
	17 
	Inc., violated 52 U.S.C. § 30104(b) by failing to report in-kind contributions from OAR. 

	TR
	40 Erin McPike, Scott Walker PAC: Jeb Bush ls Not the Only One Who Can Raise Money, CNN (Mar. 16, 

	TR
	2015), available at: http://www.cnn.com/2015/03/16/politics/scott-walker-pac-donors-bundlers/. 

	TR
	41 Cf MUR 6932 (Clinton). 

	TR
	42 11 C.F.R. § 101.3. 

	TR
	43 Scott Walker, Inc. reported that it paid $15,436.09 to OAR for the purchase ofoffice equipment and 

	TR
	photography services. See Scott Walker, Inc., 2015 October Quarterly Report, at 2425-26. 
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	1 2 3 4 
	1 2 3 4 
	3. There is Reason to Believe that Walker Failed to Timely File His Statement of Candidacy An individual becomes a candidate under the Act if: (a) such individual receives 

	5 
	5 
	contributions or makes expenditures in excess of$5,000, or (b) such individual gives his or her 

	6 
	6 
	consent to another person to receive contributions or make expenditures on behalf ofsuch 

	7 
	7 
	individual and if such person has received such contributions or has made such expenditures in 

	8 
	8 
	excess of$5,000.44 
	Once the $5,000 threshold has been met, the candidate has fifteen days to 

	9 
	9 
	designate a principal campaign committee by filing a Statement of Candidacy with the 

	10 
	10 
	Commission.45 
	The principal campaign committee must file a Statement ofOrganization within 

	11 
	11 
	ten days of its designation,46 and must file disclosure reports with the Commission in accordance 

	12 
	12 
	with 52 U.S. C. § 30104( a) and (b ). 47 
	Walker publicly announced he was running for President 

	13 
	13 
	on July 13, 2015, and he had already received over $5,000 in contributions by that time.48 

	14 
	14 
	Walker did not file his Statement of Candidacy with the Commission until 23 days later on 

	15 
	15 
	August 5, 2015 .49 
	Thus, his Statement ofCandidacy was at least eight days late. The 

	16 
	16 
	Commission therefore finds that Governor Scott Walker violated 52 U.S.C. § 30102(e)(l) and 

	17 
	17 
	11. C.F.R. § 101.l(a). 

	TR
	44 52 U.S.C. § 30101(2). 45 52 U.S.C. § 30102(e)(l); 1 I C.F.R. § 101.l(a). 46 See 52 U.S.C. § 30103(a); 11 C.F.R. § 102.l(a). 47 See, e.g., Factual and Legal Analysis at 6, MUR 6735 (Joseph A. Sestak); Factual and Legal Analysis at 5, MUR 6449 (Jon Bruning); Factual and Legal Analysis at 2, MUR 5363 (Alfred C. Sharpton). 48 Response ofScott Walker Inc. at 2. 49 Scott Walker, Statement ofCandidacy (Aug. 5, 2015). On July 2, 2015, the same day the Committee filed its Statement ofOrganization, Walker submitte
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	FEDERAL ELECTION COMMISSION Washington, DC 20463 
	April 12, 2021 Via Electronic Mail Only Email: 
	chris@ashby.law 
	chris@ashby.law 


	Chris Ashby, Esq. Ashby Law 602 Cameron Street, Suite 102 Alexandria, VA 22314 
	RE: MURs 6917 & 6929 
	        Our American Revival 
	Dear Mr. Ashby: 
	On May 1, 2019, your client, Our American Revival and C. Ryan Burchfield in his official capacity as treasurer was notified that the Federal Election Commission (the “Commission”) found reason to believe that it violated 52 U.S.C. § 30116(a) of the Federal Election Campaign Act of 1971, as amended (the “Act”).  
	On March 23, 2021, the Commission considered the General Counsel’s and the respondents’ briefs, but there were an insufficient number of votes to find probable cause to believe that respondents had violated the Act.  Accordingly, the Commission closed the file in this matter.  A Statement of Reasons explaining the Commission’s decision will follow. 
	Documents related to the case will be placed on the public record within 30 days.  See Disclosure of Certain Documents in Enforcement and Other Matters, 81 Fed. Reg. 50,702 (Aug. 2, 2016), effective September 1, 2016. 
	Should you have any questions, please contact me at (202) 694-1573. 
	       Sincerely, 
	Figure
	       Adrienne C. Baranowicz        Attorney 
	       Adrienne C. Baranowicz        Attorney 
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	FEDERAL ELECTION COMMISSION Washington, DC 20463 
	April 12, 2021 Via Electronic Mail Only Email: 
	SCrosland@JonesDay.com 
	SCrosland@JonesDay.com 


	E. Stewart Crosland Jones Day 51 Louisiana Avenue, NW Washington, DC 20001 
	RE: MURs 6917 & 6929 
	        Gov. Scott Walker 
	        Scott Walker, Inc. and Kate Teasdale 
	in her official capacity as treasurer 
	Dear Mr. Crosland: 
	On May 1, 2019, your clients, Gov. Scott Walker and Scott Walker Inc. and Kate Teasdale in her official capacity as treasurer (the “Committee”) were notified that the Federal Election Commission (the “Commission”) found reason to believe that Walker and the Committee violated 52 U.S.C. § 30116(f) and 11 C.F.R. § 100.72(a) and 100.131(a), that the Committee violated 52 U.S.C. § 30104(b) and that Walker violated 52 U.S.C. § 30102(e)(1) and 11 C.F.R. § 101.1(a). 
	On March 23, 2021, the Commission considered the General Counsel’s and the respondents’ briefs, but there were an insufficient number of votes to find probable cause to believe that respondents had violated the Act.  Accordingly, the Commission closed the file in this matter.  A Statement of Reasons explaining the Commission’s decision will follow. 
	Documents related to the case will be placed on the public record within 30 days.  See Disclosure of Certain Documents in Enforcement and Other Matters, 81 Fed. Reg. 50,702 (Aug. 2, 2016), effective September 1, 2016. 
	Should you have any questions, please contact me at (202) 694-1573. 
	       Adrienne C. Baranowicz        Attorney 
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	       Sincerely,












