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Dear Mr. Baran:

On October 12,2016, the Federal Election Commission notified you of the reopening of
this matter involving allegations that your client, American ActionNetwork, violated the Federal
Election Campaign Act of 197I, as amended.

On October l8,20l6,the Commission considered the matter and there was an
insufficient number of votes to find reason to believe that American Action Network violated
52 U.S.C. $$ 30102, 30103, and 30104. Accordingly, the Commission closed its file in this
matter. A Statement of Reasons explaining the basis for the decision is enclosed.

Documents related to the case will be placed on the public record today. See Statement
of Policy Regarding Disclosure of Certain Documents in Enforcement and Other Matters, 81
Fed. Reg. 50,702 (Aug. 2,2016).

If you have any questions, please contact Peter Reynolds, the attomey assigned to this
matter at Q02) 694-1650.
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FEDERAL ELECTION COMMIS SION
\Ã/ASHINGTON, D.C. 20463

BEN'ORE THE T'EDERAL ELECTTON COMMISSION

In the Matter of
MUR 6589R

American Action Network

STATEMENT OF' REASONS OT'

CIIÂIRMAN MATTTTEW S. PETERSEN ANI)
COMMISSIONERS CAROLINE C. HT]NTER AND LEE E. GOODMAN

This Statement of Reasons sets forth our reasons for voting to find no leason to believe

that Amer{can ActionNetwork ('AAN") violæed the Federal Eleotion Campaign Act of 1971, as

amended (the "Act'). It is issued in accordance with the U.S, District Court's Order and

Memorandum Opinion dated September 19,201,6 nCìtizens þr Responsíbility qnd Ethics ìn

Washingtonv, Federal ElectionCommissiarc,No. 1:14-cv-01419 (CRC)' 2016 WL 5107018

(D,D.C, Sept. 19, 2016) ('CREWv. FEe)'

The under.lying enforcement matter at issue arose from a complaint filed in 2/l0l2by

Citizens for Responsititity and Ethics in Washingfon and Melanie Stoan (.'CREW) alleging that

AAlrl-a tax-exempt section 501(c)(a) organization-violated the Act by failing to register and

report as a politioal committe e, Ín20L4, we concluded that AAi{ did not have as its major

purpose the nomination or election of a candidate and, thus, voted against finding reason to

betiwe that AAN violæed the Act.l Consequently, the matter was dismissed. As the

Conmissioners whose votes controlled the dispositíon of this matter; we issued a statemont of
ïeasons explainingthe basis for our decision'2

CREW challenged the dismissal under 52 U.S.C. $ 30109(a)(SXA).3 On September 19,

21l6,the U.S. District Court for the District of Columbia held that the dismissal was contrary to

law, f,rnding that our statement of reasons adopted enoneous standalds for determining (1) which

spending indicated a'omajor purpose" of nominating or electing a candidate? and (2) tho relevant

time period for evaluating a group's spending. The court, therefore, temanded the case to the

Comrnission for proceedings consistent with the opinion.

t MUR 65s9 (AAN), Certification (Jwe?A,20L4).

2 MUR 6589 (A-AN), Statement of Rçasons of Chairuran Lee E. Goodman and Commissioners Caroline C.

Huntçr andMatthew S. Petersen (Jul. 30,2014).

3 Under this provision, "[a]ny party aggrieved by an order of the Commission dismissing a complaint filed

by such party . . . rnai file a petition \ryith the United States District Court for the Distict of Columbia."

)
)
)
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Consistent with the court's instructions and guidance, \rye reconsidered the administrative

record in this mattet, In the course ofthis revie\ry, we examined in detail each of AAN's
electioneering communícations to determine which ones are indioative of a major purpose to
nominate or elect a candidate. Applyrng the Commission's case-by-case, fact-intensive standard

for determining political committee status,4 we conclude that AAN was not a politÌcal comnittee

under the Act and Commission regulations because it did not have as its major purposo the

nomination or election of candidates. This conclusion is based on the totalþ of the

ciroumstanoos, including AAll's mode of organization, offltcial statements, and fhe factthat less

than half of its spending was devoted to communications and activities designed to elect or

nominate federal candidates. Accordingly, we could not vote to find that AAN violatedthe Act
by failing to register and report as a political committee,s Our reasoning is set forth below,

I. FÁ.CTUALA}IDPROCEDI]RALBÄCKGROUND

The full factual and procedural history of the underlying enforcement matter, as well as a

fu1ler treatment of the major pulpose test and out reasoning for our original votes, is included in
our Statement of Reasons issued on July 3A,20L4, and we incorporate by reference that analysis

and discussion on all points except for aspects deemed conhary to law by the coutl, A brief
swnmary of the relevant baokground is set forth below.

A. Commission Disposition of CRElVts Complaint Agaínst AA'N

AAl.{ - which describes itself as an'oaction tank," the mission of which is to "create,
encourage, and promote center+'ight policies based on the prinoiples of freedom, limited
gou"tn*.nt, American exceptionàlism, and strong national policy"6 - was founded in 2009 and

is recognized by ths Internal Revenue Servioe as a section 501(cX4) social welfare organization.

As a tax-exempt organization, AAN is required to file annually apublic financial disclosure
report with the Internal Revenue Service onForm 990.

a Palitlcal Comtnittee Status, Supplemental Explanation and Justífication, 72 Fed. Reg, 5,595 (Feb. 7, 2007)

(2A07 Supplemental E&f). An organization's registration as a "political committce" triggers an ongoing repoÍing
requiremeni for all financial activþ until the organization terminates. It also triggers more invæive disclosua

requirernøts than event-tiggered disclosure (such æ for independent expenditures and electioneedng

communications) because politÌcal committees must identif, all contributors who give more than a nominal amount

regardless of the purpose of theÍr contributions or the organization's activíties. For these reasons, Congress

established two diffeient disclosure schemes and the Supreme Court fashioned the "major purpose" test to capture

only those organizations that should be subjected to regulæ, ongoing disclosure, which entails higher compliance

oosts than event-speoific disclosure.

s MUR 65S9R (AAN), Certification (Oct, 17, 2016>.

6 MUR 6589 (AAN), Complaint at Exhibit A (Form 990: Retum of Organization Exempt from income Tax

2009);MUR 6589 (AAN), Supplemental Response (Form 990: Return of Organization Exempt ûomlncomo Ï'ax
2010).
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Inthe two fiscal years follouring its est¿blishment, AAN publicly disclosed spending over

$27 million to advance its ideological mission,? Of this amouût, roughly $4 million consisted of
independent expenditures (i,e., communications expressly advocating the election or defeat of a
federal candidate), while anofher $13.7 million was for electioneering communications.s

In its complaint againstAAN, CREW alleged that "AAN rnade exponditures aggregating

in excess of $1,000 during 2010"e anrl that "[a]s demonstrated by its extensive spending on

federal oampaign activity, AAN's major purposo between July 23, 2009 and Iune 30, 2011 was

the nomination or election of federal candidates."to According to the complaint, AAN's
"extensive spending on federal campaign activity" categorically included all eloctioneering

communicatiorui sponsorcd by AAN from 2009 to 2011, regardless of their content or disoussion

of policy ot legislation.rl

The Commission did not find reason to believe that AAN failecl to t'egíster as a political
committeeo because AAN did not have as its 'lnajor purpose" the "nomination or election of a

candidate."i2 In voting agafust finding o'reason to believe," we constifuted the controlling group

with respect to the matter's disposítion and, thus, issued a statement of reasons in whìch we

applied the Commission's case-by-case anaþis for determining politicat committee status.ls

7 MUR 65S9 (AAÐ, Supplemental Response (Form 990r Return of Organization Exempt from Income Tax
2010),

I An "electioneering communicatio¡r-' is defined æ any broadcast, cable, or satellite communication which
(a) refers to a clearþ identified candidate for federal office, (b) is publicly dist"ibuted within 60 days before a

general election or 30 days before a primary election, and (o) is targeted to the relevant electorate. 52 U.S.C.

$ 30104(fX3 ); l l C.F.R. $ 100,29. Electioneering communications by definition do notexpressþ advocate the

election or defeat ofcandidates; any such communication would be a separately reportabìe independent expenditure.

I i C,F.R g 100.29(c)(3). A comrnunication is "targeted to the relevant electorateil when it can be received by
50,000 or more persons in the cougressional distrÌct the oandidate seeks to rept esent. I 1 C.F.R. $ I 00.29(bXSXi).

No other content, such as praise or criticism, is required for an ad to be deemed an electioneering oommunioatìon,

e MUR6589 (AAN), Complaintat6,

ro Id. al7,

tt Id.

tz InBuckleyv. Yaleo,l-)4 U.S. 1, 79 (1976),the Supreme Court nanowly conshued the definition of
'þolìtical committee" to encompass only gr oups that both (1 ) reseive bontributions or make expenditures in excess

of $1,000 and (2) have as their major purpose the nomination or election of a federal candìdate,

,t When the Commission fïrst considered this matter, we performed the case-by-case analysis called for in the

Commission's 200? Supplemental E&J. Thus, we decided that the most relevant factors in determining AAl.['s
political sommittee status -but not the only factors that could be consÍdered *were AAN's central organizatíonal

pufposo as articulated in its public and non-publio statements and AAN's spending on campaign activities versus its

spending on other activities. ln analyzing AAN's spending, we used First Amendment jutisprudence and judicial

decisions distingutshing campaþ speeoh from issue advocaoy as a guide. See, e.g,, FEC v, lfis, Right lo Life, Inc,,

551 U.S. 449 QA07\; FEC v. Mass. Citízensfor Lífe,479 U.S. 238 (1986); Wis. Right to Life, Inc, v. Børland,75l
F,3d 804 (79 Cir, 2014), We believed this approach to be reasonable. See Van Hollen, Jr, v, Fed, Election Comm'n,

81 1 F.3d 486, 499,501 (D.C. Cir. 2016) (recognizing that, "more than other agencies whose primary task may be

limited to admiristering a particular statute, every action the FEC takos implicates frrndarnental rights" and referring
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CREWbrouglrt a case in United StateDishict Courtunder 52 U.S,C. $ 30109(a)(8)(A)

challenging our basis for dismissal.

B, The Dishict Courtts Opinion and Order

The District Court $anted CREW's motion for summary judgment. In its opinion, the

court addressed CRETV's three objections to our statement of reasons: (l) "that only
expenditutos on express advocacy - and no expenditures on eleçtíoneering communications -
werc deemed relevant to the 'major purpose' inquiry"; (2) that a group's activities were

evaluated over its errtire existence, ratherthan ín a singte calendar yeæ; and (3) that "a group's

campaign-related spending [must] constítute at least 50% oftotai spending before concluding

that such spending indicated the entity's omajor putpose."'l

As to the first objection, the court held that our Statement of Reasons oontained an

'oetïoÍ.eous understanding that the First Amendment effectively required the agency to exclude

from íts consideration all non-express advocacy in the context of disclosure."ls However, the

court rejected CREIV's argument that the Commission must consider "all elecÍioneering

communications as indicative of a purpose to nomínate or elect a candidate.'016 Instead of
establishing its own bright-line rule, the court instructed the Commissionto reconsider this
question under "the FEC's judícially approved case-by-case approach to adjudicating political

committee status."l7

As for the proper time period for evaluatìng a goup's activities, the court ooncluded that

"[g]iven the FEC's embrace of a totality-of-the-circumstances approach to divining an

organization's omajor purpose,' itis not perse rrueasonable that thc Commissioners would
coãsider a partiodfu oiganization's frdl spending history as relovant to its anaþis,"l8 Thus,

according to the court, the Commission is not limited to consider{ng a group's spending in a
single calendar year when conducting a "major purpose" inquiry. Ho'wevet, the court concluded

that a "lifetime-only rule" is contrary to law when it "tends to ignore oruoial facts indicating

to the FEC's "unique prerogative to safeguard the First Amendment when implementing its congressional

directives"), Furthermore, we understood that our decision legarding AAN's political committee status was not a

choice between non-dísclosur and disclosure but, rather, a choice between two altemative and statutorily distinct

disclosure regimes: event-specific disclosure versus regishatíon as a political committee with the ongoing reporting

obligations and other burdens that that would entail, Although several federal circuit court decisions have addressed

the outer oonstitutional limits of statc disclosure laws, we did not understand those decisions to compel us to go to

the same outer limit¡ in implementing the Aot's disclosure regimes.

t4 cR-EI4tv. FEC,20i6 WL 5l?018 at *7.

Id. attll.

/d. (citations and intemal quotations omitted).

Id. at *71 (citations ornitted).

Id,

l5

l6

t7

l8
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whether an organization's major purpose has changed."le Therefore, under the court's holding,
the Commission ma¡ when exarnining major purpose, consider a group's full spending history
provided it also considers whether the group's major purpose has changed as evidenced by its
recent spending aotivity,

Finally, the oourt rejected CREW's argument that applying a S0-percent spending
thneshold was legally emoneous, According to the court, the Commission ís entitlcd to deference
on the questioü of spending thresholds, and it concluded that "[a] reasonable application of a
50%-plus rule would not appear to be arbitrary and caprioious,"20

The court thus remanded tlre case to the Commission with instructions to act in
accoldance with its declaration. Having reopened the MUR, notified the complainant and

respondents, received a supplemenüal response from AAN, and reconsidered the matter in full by
reviewing the record anew and scrutinizing the ads in light of the court's decision, we again
voted not to find reason to believe the respondent AAN violated the Act by failing to register as a
political committee.

II. ANALYSIS

In oonformance with the courtos remand order and pursuant to the Commission's
jutlicially sanctioned case-by-case, fact-intensive approachto evaluating polítical committee

status, below we examine AAN's electioneering communications - on which AAN spent a total
of $13.7 million _- to determine whether they support a conclusion that AAN's "majot purpose

is Federal campaígn acfivity (í.e.,thenomination or election of a Fedoral candidate.)"21

A. Ànalytical Framework for Evaluating Electioneering CommunÍcations

As noted above, the court idcntified as legal error in our Statement of Reasons "the
emoneous understanding that the First Amendment effectiveþ required the agenoy to exslude

from its consideration all non-express advocacy in the context of disclosure,o'2z Thus, in
conformance with the court's declaration, we consider AAN's electioneering communications -
which by definition do not contain express advocaey - ín our analysis. The court, however, did

not prescribe a rule or standard by which we must oonduct this analysis but instead defered to
the Commissíon's expertise in applying its judioially approved case-by-case, fact-intensive

approach to determining whether AAN [s a political committee.

In evaluating major purpose, our starting point is the language of the communication

itself. In.other words, we look at the ad's specifïc language for referenoes to candidacies,

19

20

2t

22

Id. at*12.

Id,

2007 Supplemental E&I at 5597,

CREW v. FEC, 20l6Wl- 5 17018 at *l l.
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elections, voting, political parties, or other indicia that the costs of the ad should be counted

towards a determination that the organization's major pulpose is to nominate or elect caudidates.

We also examine the extent to which the ad focusss on issues importaûtto the group or merely

on the candidates referenced in the ad.23 Additionally, we consider infonnatíon beyond the

content of the ad only to the extent necessaly to provide context to understand better the message

being conveyed. Finall¡ we ascertain whether the communication contains a call to action and,

if so, whether the call relates to the spoaker's issue agenda ot, rather, to the election or defeat of
federal candidates.2a

I¡r conducting this analysis, we are mindful of the essential need for objeotivity, clarity,

and consistency in adminÌstedng and enforcing the Act and providing meaningful guidance to

the regulated community about which factors will be deemed relevant in a major purþose

inquiry." 'We avoid speculating about the subjective motivations of a speaker', since doing

otherwise could lead to identical sommunications being treated diffelentþ based on perceptions

of intent. Vy'e are also mindful of the factthat electioneering communications, by deflnition"

must refer to a clearþ identified federal candidate; such references, by themselves, do not make

the comrnunications electoral.26

B. Ad-by-Ad Analysas

Consideration of the context in which the electioneffing communications were fun allows

for better understanding and mole accurate assessments of thern. At the time, not only was a

federal midterm election in the offing, but it was also wideþ anticipated that Congress would

neet in a post-election "lame duclC' session in November 2010 to oonsider several pieces of
major legislation"ã many involving policy issues of great importance to AAN. Congress was

23 For exarrple, a sharp cdtique of a candidato's position on legislation or public polioy differs markedly ûom

a oitique of the candidato's personal behavior. The former would be consistent with an attempt to influence the

oandidäte's position on the legislation or polþ at issue, while the latter may indicate a purpose ofnominatingor

electing a oandidate. The "Yellowtail" ad discusse d fu, McConnell v. FEC is a paradigmatic elample of the latt€r

approach, 124 S.Ct. 619, 689 n.78. That ad accused candidate Bill Yellowtail of hitting his wife, skipping child
support payments, and being a convicted felon, The Court stated that "the notion that this advertisement was

¿eìfu¡e¿ purely to discuss thc issue of family values strains credulity," Id. Thus, ads like the Ycllowtail ad may

evidence an electoral purpose.

24 ,r[T]he major purpose docbine requires a fact-intensive analysis of a gtoup's campaigr activities compared

to its activities unrelated¡6 çamFaigns ,,,." 2007 SupplementalE&Jat5601'

25 ,,Any organization can look to the public fïlcs for the Political Committee Status Matters and other closed

enforcement mattérs, as well as advisory opinions ¿¡d filings in civil enforcement cases, for guidance as to how the

Commission has applied.the statutory definition of 'political committee' together with the major purpose doctrine."

2007 Supplemental B&J at 5604.

26 52 rJ.S.C.30104(fX4XAXiXI).

n See, e,g., Alexander Bolton, Ðetnocrats to St(f 20 Bìlls lnto Posçelectíon Lame-duck Sessior, The IIÍ11,

Sept. 28, 2010, http://thehill.go.Jn/homenews/senatell2l2?3:d9ms'stuff'lame-duok.
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expected to address inter alìathe expiring Bush-era 11x cuts,2s federal spending,ze health caro,3Û

aud energy (including potential cap-and{rade bills).3| Due to the possibility that party control of

Congress could change as a result of the 2010 midterm elections, it was gonelally believed that

ther.e would be attempts 1o pass controversial legislation before the swearing-in of a new

Congress in January i0tt,32 Thus, in the lead-up to the elections, there was great interest in, and

much speculation about, the legislative proposals that Congress would take up during the lame-

duck session.

It is woflh noting that Congress did, in fact, meet in lame-duok session inNovember and

December of 2010.33 At least one publication deemed the session "tle most productive of the

28 See, e,g, íd. ('The highest-profite item for November and Decem6er is the tax cuts of 2001 and 2003,

passed under piesideni Ceot'g" r9V. Bush, which expile at year's end."); Jackie Calmes, Obøma is Against a

Compromise on Bush Tax Cuts,N'Y. Times, Sept. 7,20i0'
http/www.nl,times.confl20l0/bg/o8ius/politicsiosobamahtrnl ('President Obama on Wednesday will maks clear

i["t he 
"pp"r*""],-o*pt "*tr" 

ttt"t w""t¿ 
"-tend 

the Bush-era tax cuts for the wealtþ beyond this year . 
: 

. , [T]he

admínÍsration acknowleãges that its blueprint might not pass before Eloction Day, or even in the lame-duck

Congress afterward."),

2e During the lame-duck session, Congress was set to address the Fiscal Year 2011 appropriations process,

since rhe federãl govornment was opelating under a continuingresolution (H.R 30Sl) t¡ulpult¿ on September30,

20ll,andexpireã"onDecember3,äott. inaddition,Presidentobamaproposedinthefallof20l0acontroversial
infi.aétructure spending package that was oxpected to be taken up during the lame-duck session' Meredíth Shineu

BenneÍ Bucks Obama;s'gS0rþIan,politico, s"pt, s, 2ç10, http:7/un¡w.politico.com/story/2010/09/bennet-buoks-

obamas-50b-plan-04 I 8$7.

r0 By the fall of 2010, numerous bÌlls had been introduced in Congress to repeal o" tub*t*tiulV 1o-{r-[ the

Affordable Care Act. Seø Pâul lenks,Health Overhaul Celebratians Contlnue,CQ Healthbeal Sept. 22,2010,

3r See, e,g., Bolton, supra note}l ('Sen. Jay Rockefeller (D-IV.Va,) says he intends to hold Majority Leader

Harry Reid 1p-Ñàu.l to a prónise to schedule a vot" on legislatíon that would bar the Envkonmental Proteotion

Agency ñ'où takingaction to curb carbon gas emissions for two years,"); Robin Bravendet, Cap'an&Trade

Prospects ShølE tn Lame DzcÈ,N.Y. Tftnes, Jul. 29, 2010'

trttpi/www.nytimes.com/cwir ínorcMngngciimaiewire-oap-and-trade-prospects-shaþ-in-lame'duck-38854.htm1
(,,[U]any climate advocates have turned their hopes to stipping cap and trade into a House and Sonate confetenoe

bill after the eleotions . . .,").

32 See, e,g,, John Fund, "The Obama-Pelosi Lame Duck Stategy," Vy'all St, J', Jul' 9, 2010,

ttw:ltwww.isjicorf|tattiaesisercoo]4uosnquongseaatslsgqgzezf,;gseß10 ('Democratic House members

"re 
so rÁr"t"ird .b",rt tfre fu[ uleciionr th.y ie leaving lÈy'ashingon on July 30, a ftll week earlier than normal ..,,

Hftrt" have been signs in recent weeks that parly leãde* are plattnittg.an ambitious, Iame-duck session to muscle

ituough bllls in necJmber they don't want to-defend before November."); Charles lft'authammer, Beware Íhe Løme

DactiWash. Post, Jul. 23, 20l1,http://www'washingtpr¡pqst'cor-/wp.'
aiorcontentlgrti"t"tzorcihnz|ffi ("Leading Democrats are already considering [a lame'duck

c"ngressË a ra,¿y to aotti*u 
"v"* 

t*re liberat rneaiuresthat many of their members dare not even talk about, let

alonã enact, on the eve of an election in which they face a widespreâd popular buqlutlt toJhe already enacted

elements of the obama-pelosiReid agenda, Thatbackiash will express itself on Election Day and result, as most

Democrats and Republioans curently expeot, in major Demooratic losses,").

33 Liz Halloran, Congress Bracesfor Hectíc Løne-Duck Sessfon, NPR" Nov. 14, 2010, 
-

trttp://www,npr.orø.2ótollüii/l gtzSzã?3/congress-brgccs:for-hectío-lanne-duck-sessíon ("The briof session is

@ ovorttre fate of the Bushtax cuts of 2001 and 2003 ....').
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lame duck Congressional sessions ever,'34 Among the matters taken up by Congross were a"tai<

cut compromise extending tho Bush tax outs, creating new Obâma tax cuts and extending

unempioyment insurance."3s IVith that context in mind, we ploceed to consider each of AAN's

electioneering sonmunicationS, gtouping themby subject mattet and listing the oost of each.

1. Bush Tax Cuts

During the 60-rlay electioneering communications window, AAN spent approximateþ

$3.37 miilion on ads focused on the pending expiration of the Bush-eratax cuts, which was

considered tho rnost prorninent issue of the lame-duck session,36 Congress ultimateþ took up the

issue dur.ing the session, resulting inthe tax cuts being reauthorized intheir entirety.3T

The following five AAN advertisements favor reauthorizïng the tax cuts and urge viewers

to lobby the named ofüceholders - all of whom would participate in the lame-duck session --
to supportthe position advanced by AAN:

(a) Ouch ($652,5 84. 69) :

During her eighteen years in'Washington, Patty Murray voted for the largest tax increase

in history, and repeatedly against tax relief. But this November, Munay promises to vote

for a huge tax hike on small businesses. Ever heard of helping small businesses, Patty?

Tell Senator Murray "ouch!" We can't afford more tax hilces. [Superimposed text: "Call

senatorPatty Munay. say voteNo on anytax increasç. Qaq224-2621,',1

(b) Quít Critz (Sl7 7,3 1 0):

He was our. dishict economic development direotor when wo lost jobs and unemployment

slcyrooketed. Mark úitz. He supports the Obama-Pelosi agenda that's left us fourteen

hillion in debt. Mark Crttz. And instead of extending tær cuts for Pennsylvania families

and businesses, he voted with Nancy Pelosi to quit working and leave town. Matk Cxttz,

Tell Congressman Cr{ø thæ Pennsylvania families need tax reüef this November, not

more govemment. [Ends with superscrþ over photo: "Tell Congressman Critz vote to

cuttaxes this Novombet, Yes on H.R. 4746 Q02)224'3121;1

34 Garance Franke-Ruta, The Most ProductÍve Lmne Ducksince WWII-and Maybe Everi The Atlantic, Deo.

ZZ,Z0lO,htB:i/www.theatlanúc,com/politios/archive D0ßll2lthe-most-productive'lame'duck'since'wwii'and-
maybe-evd684421.

35 ld,;seeølsoCNN, NotiuchaLame-ÐueksessÍo¡a.' Waf CongressPøssed, ObamaSignedìnl{eek,Dec.

23, 291g, htip://news.blogs,gr$.cornl2010/12l23ln¡t-such-a-lame-duck-session'what:con$þss'passed'obaûa-
siened-in-weeld.

36 ,See Bolton, supra note2? f'The highest-profile item for November and December is the tax cuts of 2001

and 2003, passed undeiPresident George l,r. Bush, which expire at year's end,").

37 SeeFranke-Ruta,suptdnoteS4,
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(c) Ritliculoøs ($505,000) :

Ridiculous stimulus! Courtesy of Char'lie Wlson andNanoy Pelosi. Thrree millionfor a

turtle tunnel. Two hundred thousand for Siberian lobbyists, Half a rnillion to study

Neptune, Two million to photograph exotic ants and one hundred fiffV thousand to watch

monkeys on drugs. The only thing Witson and Pelosi's stimulus didn't do? Fix Ohio's

economy. Call Charlie \Milson. Tell him to keep the tax cuts, ditch the stimulus.

[Superimposed text: "Call Charlie Wilson. Tell him in November keep the tax cuts,

Ditch the Stimulus.'n Phoie number * 
Q02)225 -5 ?05" and "VOTE FOR H.R' 47 46'"J

(d) Tøxes ($435,000):

Congressman Mar[< Critz. \Mo know he opposes repealing Obamacare, which means five

hundred billion in new job-killing taxes. Now Congressman Ctitz wants to raise taxes on

small businesses, â devastating blow to a weak economy, CongressmanCritzeven voted

to delay extending child tax øedits for families. Tell Congressman Mark Ctitzta vote to

extend the tax cuts inNovember.

(e) Wøltpøpel8 1$ t,6oo,o00):

Congressman Kurt Scluader is wallpapering Washington with our tax money. Schratler

spent nearly eight hundred billion on the wastefi¡l stimulus that created few jobs but

allowed big executive bonuses. Ho ttn'ew nearþ a trillion at Pelosi's health care takeover

and voted to raise the national debt to over fourteen trillion. Now Congress wants to

raise taxes. Call Congressman Scluader" Tell him to vote for a tax cut this November to

stop wallpapering'Washington with our tax dolla¡s. fSuper{mposed textl "Call

Congressman Schrader this November. Vote to cut taxes. Yes on H,R' 4746. Q02)224-
3L2l."l

None of the abovo ads referu to candidacies or tho upcoming eleotion, nor do they contain

other campaign-related indioia. The only content in the ads that is æguably election-rclated is

the mention of November - the month in which the midterm election toolc place. However, the

word,,November" is used only in calls to take speoific legislative actíons' As mentioned above,

a lame-duolc session was widely expected to take placo in November and, in fact, did begin on

November 15, 2010.3e Thus, the use of oNovember" in the ads is best understood as areference

to the time period in which the lame-duclc session would commence.

Each of the ads above focuses on government spending and tax cuts and calls on viewers

to contact the named officeholders to urge them to take speoific legislatíve actions - namely,
..[V]ote NO on any tax increase" (Ouch); "[V]ote to cut taxes" (Quit Critz); "ffieep the tax outs"

38 AAN ran five versions of this advertisçment. The text provided is û'om a representative version that

referenced Congressman Kurt Ssbrader'

3e'See CNN,Iatre DuekCongress Corwenes,Nov' 15, 2010,

http ://www.cnn*om/20 t O/POLITICSII-I /1 Sllame'duck,congress/'
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@idioulous); "[V]ote to extend the tax cuts'o (Taxes); and "[V]ote for a tax out" (Wallpaper).

Tlrree of the ads - "Quit Ctitz," 'oRidiculous," and "ffallpaper" - svsa identify the specific

bill (II.R. 4746) that AAN wantedthe named ofüceholders to support. Furthermore, the action

being advocated by the ads is consistent with and furthered AAN's tax'related initiatives.ao

While the ads critícize past legislative positions taken by the named officeholders (and, in
the case of Critz, his prior publio service), the express point of that øiticism - as demonstrated

by the calls to action - is to marshal pubtic sentiment to persuade the offi.ceholders to alter their

voting stances. Mereþ criticizing an officeholderos pastposítions on legislatíve issues impoüant

to the organization sponsoi{ng the ad does not, on its own, indicate apurpose of norninating or

electing a candidate, especially where the calls to action have an express legislative focus.

In short, the above ads are more indicative of grassroots lobbying (i.e., exhorting

constituents to contact their ropresentatives about specifio policy proposals) than of eleotion-

influencing activity. Accordingly, we conclude that these ads are not indicative of a major

purpose to nominate or elect federd candídates.

2, Federal Spending

AAN spent roughly $3.8 million onfive electioneering communications concerning

federal spending. As noted above, in the fall of 2010, several federal spending paokages were

being considered, inoluding an inftasffuctwe spending proposal that was described by its critics

as a second stimulus biil,4l Moreover, it was expected that Congress would not act before it
recessed at the end of September and would take up these spending bills in the la¡rre-duck

session a2 which is what happened.a3

The fotlowing five adverfisements advanced AAN's position that Congress should curtail

federal spending and encouraged viewers to contact the named officeholders to advocate for this

position:

(a) Bctck Paelr ($1,210,000):

40 See, e.g.,GettingAmericaBacktoWor'\
httÞü{americanãcfiqmetwork.org/catesglyleconomy/#axzz4M3lLtahJ. ('}Ve believe in a job creating economy

unfettered from lfashington's detrimental rogulations and punishíng tax code.").

4t Søe Sheryl Gay Stolberg & Mary \ililliams Walsh, Obama Affers ø Transìt Pløn to Create Jobs,N.Y.

Times, Sepr, 6,2d10, hitp://wwW.,nytimes.comi20l0i09l0?/us/politiqs/07obama.html; Meredith Shiner, Bennet

Bueks-Obena;s 8508 Pløn,Politico, Sept, 8, 2010, http://www,politico.com/story/2010/09/bennet:þl¡cks'obamas-
50b-nlan-041887.

42 Sø¿ Russell Chaddocþ Congress adjønns, but spendìng bílls qnd Bush tax cuts stìll loon, Christian

Science Monitor; Sept. 30, 291p, http://wm¡.csrnonitor.corn/US4,Politics/2010/0930/Çongressadjourns-þgf.
spending-bills-and-Fush-tax-cuts-sti ll-lpot4.

43 see David Rogers, Dems concede budgetJight to GoP, Politico, Dec. 16, 2010,

http://www.Þolitþ,cotrrr/story/2010/l2ldems'concede-budget-fiqht-to-gop-046520..
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Therens a lot on the baoks of our kids toda¡ thanks to CongressmanlGewy

Connolly/Torn PerrìellolIìrn \|talz,l. lConnolly/PerriellolWalz'floaded oul kids up with
nearly eight hundred billion in wasteful stímulus spending. Then added nearly a trillion
more for Pelosi's health cæe takeover. A debt of fourteen trillion. Now Congress wants

to pile onrnore spending. Howmuch mofe canour childrentake? Call

CongressmanlConnolly/PewielloWøizl, Tell him to vote to cut spendingthis

November, It's justtoo much,

(b) N øked (fi2,A92,97 5):

[Announcer:] How can you tell the taxpayers ín Congressman Geny Connolly's district?

We're not so tough to spot. Connolly strþed us with a wasteful stirnulus, spent the

shirts offour backs. [On-screen Text:] $14 TrillionDebt. lA¡nouncerl] Connolly is

taking money fi'om our pockets to put in'Washington's pockets. [Actor:l "No\H I don't

have any pockets." [Announcer:] Now, Congress wants to strip us bare with more

spending. Call Congressman Connolly. Tell him: vote to cut spendingfhis November.

[Super{mposed text: "Call Congressman Connolly. Vote to cut spending this l'üovember,

Yes to H.R, 5542 Q02)224-3121'1

(o) Promîse ($ 1 4,896. 34):

Spending in Washington is out of control . . Reptesentatíve Hodes promised he'd fïght

wastefril spending. Hodes hasn't kept that promise. He voted for Pelosi's Stimulus bill .

. , . For the auto bailout . . . For massive government-run health care, Trillions in new

spending. As NewHampshire families struggle . . . Paul Hodes.contirnres the wasteñrl

spending spree with our tax dollæs. Tell Congressman Hodes to stop voting for reckless

spending.

(d) wasted ($231,000):

America is thirteen trillion in debt yet Congresswoman Herseth Sandlin keeps on

spending voting for tho eiglrt hundred billion stimulus they promised would create jobs,

Instead, our money was wasted upgrading offices for DC bureaucrats, studying African

ants, and building road clossings for turtles. Now they want to do it again. Tell

CongresswomanHerseth Sandlinto vote "no" on a second, wasteful stimulus in

November.

(e) Bucket ($290,395):

'We sendtax money to Washington and what does Russ Feingold do with it? Eight

hundred billion dollars for the jobless stimulus, Two point five trdlion for a healthoæe

plan that hurts seniors. A budget that forces us to borrow nine trillion dollars. And when

he had a chance at reform, he voted against the Balanced Budget Amendrnent. Russ

Feingold and our rnoney. What a mess. [Superimposed text: Russ Feingold' \Mhat a

mess.l
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Like the ads pertaining to the Bush tax cuts, the use of 'Î.{ovembet" itt AAN's federal

spending ads appears to refer to the upcoming lame-duck session. Othervrise, these ads contain

no rcferences to elsctions, candidacies, or the oampaignptocess. Insteado they address the

federal spending debate occurting in 2010 and (other than the "Bucket" ad) ask viewers to

contact the named officeholders and tell them to "vote to cut spending" (Back Pack and Naked);
oostop voting for reckless spending" (Promise); and "vote 'noo on a second, wastefi¡I stimulus"

(Wasted). The "Naked" ad specifïcally references a bill that AAN wants the named offi.ceholder

to support.

The criticisms dilected toward the named offïceholders focus onpast açtíons related to

federal spending increases and, in nearly every ad, culminate in calls for the offroeholders to

change their.voting behavior in the upcoming lame-duck session. Because theír content and calls

to action are focused on legislative issues lil<ely to arise in the lame-duclc session, we conclude

that "Back Pack," 'Î.Iaked," '?fomise," and ooWasted" do not indicate a rnajor purpose to

nominate or elect federal candídates,

*Bucket," by contrast, contains no call to talce a partieular legislative action. Rather, it
bogins with polÌcy-based uiticisms of then-senator Feingold's voting reoord and then concludes

with: o'Russ Feingold. What amess." Although this ad could bo viewed as an issue ad because

it does not reference Mr. Feingold's candidacy, the upcoming election, or any electoral actions

that the viewer could take, and it focuses on policy issues.and past votes, for purposes of this

analysis we will deem the ad to be indicative of the purpose to nominate or elect a federal

oandidate. We make this decision beoause the ad does not urge Mr. Feingold to take a pæticular

legislative action, ask viewers to contact Mr. Feingold to urge him to take action or provido

contact information for viewers to contact Mr. Feingold ontheir own initiative, nor does it
reference a particular bill or proposal pending in Congress. In sum, the ados purpose appears to

be more about creating a negative impression of Mr, Feingold in the mind of the viewer than on

changing Mr. Feingold's legislative behavior. Therefore, we conclude that "Buoket" is

indicative of a noajor purpose to nomiaate or elect federal candidates.

3. Ilealth Care

In the fall of 2010, Congress was engaged in a lengthy debate over efforts to repeal the

Affordable Care Act. By September ofthat year, 15 bills had been introduced in Congress to

repeal or r.evise the law.aa AANI described itself as "strongly opposed" to the Affordable Cæe

Act. During the ongoing debate, AAì{ spent about $3.5S million on six advertisements

advocatilg its position and urging viewers to lobby their congressional representatives to fix or

repeal the law:

(l) L e ailers híp (5t46,13 5)t

[Announcer;] Herseth Sandtin on health care: [Herseth Sandlin:] "I stood up to my party

Èadership and voted no." [Announcer:] The truth is Herseth Sandlin supports keeping

4{ See Jenks, srytra note 30'
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Obamacæe, a trillion dollar health care debacle, billions in new job-killing taxes. It cuts

fi.ve hundred billion û'om Medicare for seniors then spends our money on health care for
illegal immigrants. Tell Congresswoman Herseth Sandlin to vote for repeal in
November. [Superimposed text: "Tell Congresswoman Herseth Sandlin to vote for
repeal in November H.R" 4903 Q02)225-2801 "1,

Q) Mess ($137,900):

A government health oare mess thanks to Nancy Pelosi and Ch'ris Murphy, Five hundred

billion in Medicare cuts, free health cæe for illegal irnmigrants, thousands of new IRS

agents, jail time for anyone without coverago, and now a forty-seven percent increase in
Connecticut health care premiums. For[y-sovenpercent! Call Chris Murphy. Tell him 1e

repeal his government health care mess, [Superimposed text: "Call C]uis Murphy' In
Novomber, tell him to repeal his governmenthealthcare mess. Vote for H.R. 4903.'I

Q) Read Tûis ($1,065,000):

[On-screen text:] Congress doesn't want you to lead this. Just like fCharlie Wilson/Jin
HimesiChris Murphyl. [Charlie V/ilson/Jim Hímes/Chris Murphy] & Nancy Pelosi

rammed thnough government healthcare. TVithout Congress reading all the details. $500

billion in Modicare cuts. Free healthsare for illegal immigrants, Even Viagra for
convicted sex offenders. So tell fCharlie Wi]sor¡/Jim Himes/Chris Murphyl to read this:

InNovember, frx the healthoaf,e mess Congress made,

(4) Repeøl ($435,000):

Obamacare. A trillion-dollar health care debacle, Yet Congressman Critz says he

opposes repealing it. It means five hundred billion in new job-killing taxos. Cuts billions

from Medicaro for seniors. And spends our tax dollaru on health insurance for illegal

immigrants. Yet Congtessman Critz says he wants to keep it. TelI Congressman Mark

Critz to vote for repeal in November. [Superimposed tex[: "Tell Congressman Critz,

Vote for Repeal in November. H.R, 4903,802\225-2065'J.

,(5) 
S ecret ($ 3 70,000) :

Remember this? IPELOSI:] 'o'We have to pass the bill so that you can, uh, find out what

is in it," Now we know what Pelosi and Mark Sc.hauer were hiding. A trillion-dollar

health care debacle. Billions in new job-killingtaxes. They cut frve hundred billíon from

Medicare for seniors, then spent our money on health insurance for illegal immigrants. In

November, tell Congressman Mark Schauer to vote for repeal. [Superimposed text: "In
Novenber, tell Schauer to voto for repeal H.R. 4903 Q02)225'6276'1.
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( 6) Skypés ($1,430,000):

Person 1: Hey, what's up?

Person 2: Hey. You have to check out the article I just sent you. Apparently, convicted

rapists can get Viagra paid for by the new health care bill,

Person 1: Aïe you serious?

Person2: Yep. I mean, Viagraforrapists? Withmytax dollars? AndCongressman

Perlmutter [Congresswoman Titus] voted for it.

Person 1: Pellmutter [Titus] voted for it?

Person 2: Yep, I mean, what is going on in Washington?

Person 1: [n Novemberl 
'We 

need to tell Perlmutter [Titus] to repeal it inNovember.

[Superimposed text: "Tell Congresswoman Tihrs to vote for repeal in Novembet. Vote

Yes on H.R, 4903. QAÐ225-3252"7

Each of these ads critioizes provisions of the Affordable Care Act and advocates for íts

repeal. Five of the six ads specifically identiff H.R, 4903, which called for repeal of the entirc

Affordable Care Ac! and urge viewers to lobby theil representatives to vote for it. None of tfrese

ads makes any reference to candidacies or the election. Similar to the ads díscussed above, the

refelences to oÎrlovember" in the healthcare ads relate to offïsehoiders participating in the lame-

duck session of Congress. The criticisms contained in the ads ale couched in terms of past votes

taksn by the named offi.ceholders and are accompanied by calls to action designed to influence

the officeholders' votes in the lame-duck session, And regardless of whether they won
reelection, every named offìceholder wouldbe participating inthe lame-duck session. For ttrese

reasons, we conclude thatthese ads do not indicate a major pu{pose to nominate or elect fsderal

candidates.

As the oourt suggested, a close call among these ads is "Read This." The ad criticizes not

only the poliey judgment of the named offi.ceholders but also the officeholdets' r'ole in the

process by which the Affordable Care Act was enacted. And one could atgue that the call to

action - 
r'fi¡ the healthorire mess Congress made" - could be read to ask viewers (rather than

the named officeholders) to act o'[i]n November," However, in light of the ongoing debate ín

Congress regarding the Affordable Care Act and the fact that Congress would meet in
November, we concludo that this ad is best understood as a call to actioato motivate viewers to

contaet the named offioeholders and tell them to "fix the healthcare mess" during the lame-duck

session, Nevertheless, as explained frrther below, even if the spending for this ad were

considered indicative of a major pulpose to nominate or eleot federal candidates, AAlrtr's overall

spending still would not trigger the major purpose thneshold'

45 The text below was ûom the version that identified Congressman Pedmutter wÌth brackets around texü that

differed in thc version that identified Congresswoman Titus.
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4, Energy

In 2009, the House of Representatives passed a cap-and-trade bill that quickly generated

considerable controversy.ad Presumably because of the politïcally charged debate surrounding

cap-and-trade, the Senate did not take up the House bill before going into recess prior to the

olectior¡a7 leading to speculation that Congress might attempt to vote on it during the lame-duck

session.4s It is against this background that AAN spent $711,000 on two ads opposing tho cap-

and-trade logislation, which was consistent with the group's position on enelgy issues in
general.49

(a) Reød Thìs (Bo ucher) ($226,A00)t

[On soreen text] Rick Boucher wants to keep you in the dârk. About his Washington Cap

and Trade deal, Boucher sided with Naney Pelosi. For billions in new energy taxes.

That will kill thousands of Virginia jobs, Brú Rick Boucher didn't just vote for Cap and

Trade. The Siorra Club called Boucher the "línchpin" of the entire deal. Call Rick

Boucher. [Phone numbor at top of screen] Tell him no more deals.

(b) New Hømpshíre ($484,999): .

'Winterns here soon. Guess Congressman Hodes has never spent niglrts sleepless, unable

to pay utility bills, Why else would he vote for the cap-and-trade tax? Raise electric

lates by ninety percent? Increase gas to four dollars? Cost us another two million jobs?

KellyAyotte would stop the cap-and-tadetax. Cold

ooRead This (Bouoher)" contains no references to candídacies or the election. Rather, it
criticizes the cap.and-trade bill and Mr. Boueher's role in its passage. It urges viewers to oal1

Mr. Boucher to "[t]e11 him no rnore deals." Thus, the call to action focuses on altering Mr.

Boucheros voting stance rather than encouraging viewers to defeat Mr. Boucher in the election.

46 The House passed the American Clean Energy and Security Ast of 2009 (H.R.2454) on June 26,2009by a

vote of 219-212, httpsl//www. govtrack'us/congress/bílls/i 1 Ul-r2454.

47 During the summer of 2010, The Hill reporterl that "[o]ne issue that apparently Ìuon't creep baok onto the

agenda is legislation to impose a cap on greenhouse gas emissions. 'It doesn't appear so at $is $age,' [then-Senate

Majorþ Leãder HanyJ Rei¿ said when asked whether a cap-and-tradeplan could be revived. 'It doesn't have the

traðtion that a lot of ui wish ít had,"' Ben Geman, Reìd Puts Renewables Mandate ín Pløy, Eyes Lam*Duck Energ
.Bílf, The Hill, Aug. 31, 2919, http://thehill.com/ælicl¡/energy-environment/116633-reid-put+enewables-mandate'
b ask-in-p lay'eyes Jame-duck'eqelgy'bill.

48 .Id. (.Reid also suggestÊd passing energy legislation could be more likely during a lame-duck session').

4e Empowering American-Made Energy,

https://amerlsa.nactiometwork.ordc-alegory/energy/#axzz4M3llftqhJ ("America is blessed with abundant enetgy

reñul'ces-oii, natural gæ, r{ind, solar, water and more, Along with clean energy technologiæ, our economy

should be fiæled by an ãl-oÊthr-above policy-not choked by detrimental WashingÛon regulations and energy

bans.").

MUR6589R00287



MUR 6589R (American Action Netwolk)
Statement of Reasons
Page l6 of 19

Considering the possibility that cap-and-trade legislation would be considered by Congress

dur{ng the lame-duck session, Mr. Boucher's participation in the debate on capand-trade if it
lryere to be considered, and AAN's position on this issue, we concludethat ooRead This" is best
categorized as a grassroots lobbying ad.

Similar to "Read This (Bouoher)," 'Î.[ew Hampshire" also contains oriticisms of a sitting
officeholder's past votes on cap-and-trade legislation; Howover, it does not contain a call to
action. And while the ad contains no express refersnces to candidacies or the election, it
contrasts Mr, Hodes' position with that of Kelly Ayotte, who was Mr'. Hodes' opponent in the
2010 U.S. Senate race held in New Hampshire. This contrast may indicate an electoral purpose.

Accordingly, the flrnds spent on 'î,lew Hampshire',ñrill be added to the amounts AAN spent on
independent expenditures for purposes of determining the group's major purposo,

5. Miscellaneous

The following two ads do not have a specific issue-oriented fosus but rather assoss

several different policy positions taken by the named individuals, Since nsither individual
mentioned in the ads was a sitting offi.ceholder at the time the ads ran, the prospect of a lame-

duok session in November 2010 is an inelevant factor when evaluating their content.

(a) Order ($225,000):

[On screen text:] IfNancy Pelosi gave an order . . , would you follow it? Mike Oliverio
would. Oliverio says he would support Pelosi in Washington, After all, Oliverio voted

himself a 33% pay raise. Oliverio voted for higþer taxes, Even on gas, And Oliverio
'won't repeal Obama's $500 billion Medicare outs. So what will Mike Oliverio do in
V/ashington? Whatever Nancy Pelosi tclls him to.

þ) Extreme ($875,000):

lOn screen text:] Nancy Pelosi is not exheme. Compared to Annie Kuster. Kuster

supported the trillion dollar govemment llealthcare takeover, Br.rt says it didn't go far
enough. $525 billion innewtaxes for governmentHealthcare. Now, Kuster wants $700
billion in higher taxes on families and businesses. And $846 billion in job killing taxes

for cap and trade, Nancy Pelosi is not extreme. Compared to Annie Kuster.

Neither ad contains a call to action, nor do they focus on changíng the voting behavior or
policy stances of the named individuals now or in the fi¡ture. Thus, they do not appear to be

grassroots lobbying communícations. In fact, the subtext of both ads is thatneither individual is

likely to change since, in the case of Mr, Oliverio, he will do "ffihateverNancy Pelosi tells him
to," while in the oase of Ms. I(uster, she ís more extreme thanNancy Pelosi. And though there is

no exptess election-related content in either ad, "Order" criticizes what Mr. Oliverio would 'odo

in rffashingto¡" 
- namely, 'obupport Nancy Pelosi - while "Exheme" criticizes Ms. Kuster's

positions on federal policies. The ads thus appeæ to be untethered to an issue and may
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reasonably support an infel'enco that their cost may countto\ryard a determination that AAN's
major pu{pose was the nomination or election of federal candidates.

C. Spending Analysis Conclusion

From its founding in luly 2009 through June 2011, AAN reported spending fi27,I39,0A9.
Of that amount, AAN spent apploximateþ $4,096,910 onindependent expenditures (15% of its
overall spending).s0 As oxplained above, we add to this dollar figure the spending associated

with the o'Bucket,"'î[ew Hampshirg"'o0rdsr," and "Extreme" ($1,875,394) ads, which yiel<ls a
total of $5,972,304 or27Yo of AAN's overall spending. Evenif we were to add inthe costs for
the'oRead This" ad ($1,065,000),51 AAN's total outlay on ads indicating a purpose to nominato
or elect federal candidates would still constitute only 26Yo - well under half- of its overall
spending.52

ilI. CONCLUSTON

The Suprome Courf has held that the Commission may regulate entities as 'þolitical
committees" within the meaning of the Act only if they have as their major purpose the
nomination or election of a candidate.s3 Our judicially approved case-by-case approach to
determining political cornmittee status involves a fact-intensive analysis of an organization's
"overall conducf'to determine n'whether its major pulpose is Federal campaign activity (1.e., the
nomination or election of a sandidate)."54 Accolding to the 2007 Supptemental E&J, "[a]pplying
the major prupose doctrine . . . requires the flexibility of a case-by-case analysis of an
organization's conduct that is incompatible with a one-síze-fi1s-al1rule."S5

As notcd above, the Court here refrained flnm establishing a "bright-line rule" of its
own.56 The Court found tlat o'the FEC's choices regarding the tirneframe and spending anrounts
relevant in applying the major purpose test æe implementation choices within the agenoy's
sphere of competence, and therefore warrant deference.s? The Court also acknowledgedthat the

50 MUR6589 (AAN), Supplemental Response (Form 990: Return of Organization Exempt from Income Tax
2010).

5l For the reasons discussed above, we sonclude that this ad is better categorized as a gïassroots lobbying
communication.

52 Even if we considered AAN's spending solely in a singlo year (the July l, 2010 to June 30, 20i 1 fiscal year
disclosed on its 2010 IRS Form 990), the amount of its spending that indicates a purpose to nominate or elect federal
candidates would constitute less than 28% of its total spending in that time period ($7,037,304 of 825,692,334).

53 Buckley,424'rJ.S., at79.

54 Supplemental E&I at 5597,

55 Id, at56ol,

s6 GREWv. Fnc,2arc wL5t070l8at*10.

s? Id. at*1,
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Commission's o'adjudicative, case-by-case approach" to determining a group's political
commitúee status is "an implementation ohoice which has been litigated, scrutinized, and
ultimately validated by a fellow court in this District."ss

Accordingly, we have endeavored to implement our case-by-sase approach in confonnity
with the analytical standards addressed in the Court's opinionto adjudicate AAN's political
commíttee status. This entailed a holistic analysis, incorporating a fact-intensive compæison of
organizational documents, activities, and communioations in the administratíve record,se We
relied heavily on our expertise and experience regulating political activities and non-political
committees, while remaining mindful of the challenges we face when administering and
enforcing the Act's requiremonts against a bload ratrge of groups and political activities, and in
consideration of the public's need and right to understand prospectiveþ the law and regulatory
consequonces of its political speech.

One aspect of an organization's 'ooverall conducf'that we evaluate is its spending on
communications that clearþ manifest the puqpose to nominate or elect a federal candidate.
When we first considered this matter, we concluded that AAN's electioneering communications
at issue in this matter were issue ads that diil not contain express advoeacy and, thereforg did not
count towards the am"ount of its spending that could indicate that its major pulpose was the
nomination or election of candidates. On remand, we considered all electioneering
conmunications on an ad-by-ad basis. '\iVe counted the costs of those that communicated a clear
pulpose of nominating or.electing federal candidates and comparcd those expenditures to AAN's
overall spending. Inthis case, such spendingtotaledno mole than26o/oof AAN's overall
spending,

In sum, upon conducting oul fact-iútensive case-by-case analysis, which included
consideration of AAN's mode of organization, ofiFroial statements, and the fact that less than half
of its spending indicates a major purpose of nominating or electing candidates, we conclude that
there is no reason to believe that AAìtr violated the Act by failing to register with the
Commission as a political committee.

58 ld.at*Z(citing,Såøys v. FEC,424 F.Supp.2d 100 (D.D.C.2006); Shaysv, FEC,Sll F.Supp,2d 19,30
(D.D.C,200?0.

5e MUR 6589 (American Aotion Network), Statement of Reasons of Chairman Lee E. Goodman and
Commissioners Caroline C. Hunter and Matthew S. Petersen at17-20,
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