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The complaint in this matter alleged that the campaign of then-presidential candidate
Rick Santorum received impermissible in-kind contributions from the Michigan Faith &
Freedom Coalition (“MFFC”) during the Michigan Republican Presidential Primary of 2012.
Specifically, the complaint alleged that when Santorum appeared at an issues-oriented forum
sponsored by the MFFC in February 2012, he received a prohibited corporate contribution; and
that aince the president of the organization was also a volunteer to Riok Santorum for Presideni
(“RSFP” or the “Santorum campaign™), all of MFFC’s activities were illegally coordinated with

the campaign, and thus prohibited.’

! See MUR 6540 (Rick Santorum for President), Complaint.
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As presented in the complaint and response, the facts in this case do not amount to a
violation of the law.?> The issues forum hosted by MFFC was not a Santorum campaign event
and was conducted consistent with Commission regulations and precedent. Similarly, the
complaint fails to provide sufficient facts in support of a claim that other activities of MFFC
were coordinated with RSFP. Therefore, we rejected the recommendation by OGC that the
Conmmission find reason to believe that the Respondents violated the Federal Election Campaign
Act of 1971, as amended (“the Act”).> The file on this matter was then slosed o May 21, 2013.%
L  BACKGROUND

A. The Complaint and Response

The complaint in this matter is scant at best, a mere two pages in length with mostly

conclusory statements. Attached to it were two newspaper articles written by the same

2 Althongh this is o complaiat-generated maittr, the Office of Generxd Cnunsel (“OGC”) prirformed sxtensive
research during an extra-statutory investigation that produced various news articles and materials that claimed
violations had occurred. The Act is clear that OGC may only investigate a matter after the Commission finds there
is reason to believe (“RTB™) that a violation occurred or is about to occur. Moreover, the Commission bas already
set forth the promar’ preuture for its steff ta bring niterials before it for cendderation, iecluding news wtiales, in ity
Direntives. See Federal Eiection Commiansion, Directive 6 “Handling of Intomally Generated Matters” (Apr 21,
1978). This is dizcussed in more detail below.

3 See MUR 6540 (Rick Santorum for President), First General Counsel’s Report (“FGCR”).

. *MUR 6540 (Rick Santorum for President), Certification dated May 21, 2013. Closing the file on a mafter is a

ministerial action that is typicaily non-contentions. Not so here. The first motion to close the file, which came after
the motions to find RTB failed, failed by a vote of 3-2 on May 7, 2013. See MUR 6540 (Rick Santorum for
Presicent), Certification duted Ifay 7, 2013. The Chair of ths Commiygion expleired tlert she cast a vote against
closing the file because she had seen newspaper articles suggesting that the President would soon be appointing new
commissioners. Bui ste MUB. 6506 (Meeks), Certification dated May 21, 2013 (motion to closs the file peased 5-0),
In other words, the Demormat chair of the FEC refused to close the fiiz on a matter concerning a Republican
presidential candidzte and a faith-based group in order to wait for a Democrat President to appoint new
commissioners, but was content to close the file on a Democrat candidate. Publicly, the Chair claims to be
committed to efficiency. See MUR 6543 (Unknown Respondents), Statement of Reasons of Chair Ellen Weintraub
(“I will continue to do everything in my power to resolve cases efficiently and at a pace the public deserves.”).
Apparently, this desire for efficiency does not extend to all respondents before the Commission. After an exorbitant
amoust of effort to hmve the Chair plece this matter on a subsequralt egenda, the Commission then vlosed tho file,
with tiie Chair onve again opposing. See MUR 6540 (Rick Santorum for Presidont), Certification dated May 21,
2013 (Comeaimien vating 4-1 to close the file). Unfortnmtaly, this is oot on isoletad incident. There mo a wwnier
of other rritters — some of them involving allegations from the 2010 eloction cycle — that, desgite our repeatard
requests o bave them placed on a meeting agenda, the Chair has refused to cangider.
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journalist, one of which was premised on the filing of the complaint, and the other a derivative of
the first. The responses were similarly short in length, and simply addressed the bare-bones
complaint. Based upon the complaint and response, it appears that in the fall of 2011, MFFC
invited the candidates in the Michigan Republican Presidential Primary to attend a forum to
address public policy issues of import to their membership and supporters. Since some
candidates seemed reluctant to attend the forum with other candidates, the MFFC rescheduled
arid reformatted the eventi to take place throughout February 2012, with several events across the
state. All of the candidates in the primary wers again invited and each was giverr equal
opportunities to address MFFC’s membership at separate events.” These events were an
apparent attempt to bring attention to the issues central to MFFC, and by inviting candidates to
join faith-based policy leaders at the events, MFFC hoped to bring attention to their cause.

Only Santorum accepted the invitation from MFFC. He then attended the forum held on
February 17, 2012 at The Palazzo Grande, who had donated the use of their facilities to MFFC.
At the evént, Santorum spoke about faith and values, and on his ideas on public policy issues

related to people of faith. There were other speakers at the event, including members of the

| clergy who spoke on faith-based issues and a medical doctor who spoke on health care. MFFC

retainet tatal control of the event, :and no cantpaign literatime, signs, or ether collatetal from
RSFP or othierwise were permitted.®
At some point at the beginning of 2012, Glenn Clark, who is and was the president of

MFFC, decided to endorse Santorum. This was done in his personal capacity, as a leader of

$ MUR 6540 (Rick Santorum), MFFC Response at 2.
¢ 1d.
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faith-based activists, and not in his role as president of MFFC.” He also volunteered his own
time for RSFP, but was not a paid staff member or consultant for the campaign.® Clark’s
decision had no effect on the MFFC forums or its attendees, and indeed several invitations had
been sent from MFFC to campaigns other than RSFP before Clark endorsed Santorum.’

The complaint in this matter alleged that Clark, MFFC, The Palazzo Grande, and RSFP
(collectively, “the Respondents™) violated the Act during the Michigan Republican Presidential
Primary by making rmd receiving prohibited corpmmte contributions in regaeds to tle Febrnary
17, 2102 forum, and “[blecause all of MFFC’s expenditures were soordinated with Santorum for
President, those expenditures were in-kind contributions to Santorum for President.”!°
Respondent disagreed.

OGC recommended that the Commission (1) find reason to believe (“RTB”) that
Respondents, other than Clarke, violated 2 U.S.C. § 441b with regards to the event and other
alleged coordinated activity, (2) take no action at this time regarding Clark, and (3) find reason to
believe RSFP, and Nadine Maenza in her official capacity as treasurer, violated 2 U.S.C. §
434(b) for failing to report the alleged in-kind contributions.!! As further explained below, we

did not support these recommendations.

" MUR 6540 (Rick Santorum), Respanse of Santaxum for President at 1 (Oct. 19, 2012) (“Mr. Glenn Clark . . . was a
volunteer who endorsed Sen. Santorum in his individual capacity.”). See also MUR 6540 (Rick Santorum),
Response of Glenn Clark as President of the Michigan Faith & Freedom Coalition at 3 (Apr. 10, 2012) (“At no time
was any coordination made between Mr. Santorum’s committee and [MFFC]. In fact, several invitations had
already been sent inviting the various candidates to speak to our organization before I decided which candidate to
personally support.” (emphasis added)).

$1d. at2.
91d.at3.
1 MAJR 6540 (Rick Santorum), Camnplaint at 2.

Y MUR 6540 (Rick Santorum for President), FCGR at 21.
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B.  OGC’s Extra-Statutory Pre-RTB Investigation

Nearly five months after the complaint and response were filed, and long after the
statutory deadlines regarding the service of and response to complaints had passed, OGC
submitted to Respondents voluminous additional materials and sought a respon;se. Included in
these 35 pages of materials were several newspaper articles, as well as a posting on TPM2012, a
blog associated with the liberal TPM (“Talking Pvints Memo™) Muckruker website.'? 'OGC
claimed that these materials were found “[in] the course of its review” of “publicly available
information that may be relevaut to the allegations in the complaint,” and that the respondents
could “suﬁplem » their response.'®

In response to QGC’s pre-RTB inquiry, counsel to the Santorum campaign noted that
“[i]t is not clear to [her] exactly why you forwarded the press clippings . . . .”'* We share that
confusion. For almost five years, we have asked OGC to provide the authority, even a scintilla
of information that would authorize what has become their ever-growing habit of gathering news
clips and other materials (that now includes openly-biased blog posts) in an effort to supplement
the complaint and sending them to respondents long before the Commission considers the matter.

Simply put, OGC has been unable to provide authority for their actions,'®

12 See Michael Calderone, TPM 'joins the pool and makes a splash, October 30, 2009, Politico,
http://www.politico.com//news/stoxies/1089/28955.html (describing TPM's “left-leaning” lack of objectivity).

13 MUR 6540 (Rick Santorum for President), Letter from OGC Staff Attorney to Cleta Mitchell, Counsel to the
Santorum Committee (Oct. 2, 2012). Curiously, OGC does not include its pre-RTB investigatory correspondence in
materials that go public at the conclusion of a matter. See Notice 2003-25: Statement of Policy Regarding
Disclosure of Closed Enforcement and Related Files, 68 Fed. Reg. 70426 (Dec. 18, 2003).

14 MUR 6540 (Rick Santorum for President), Letter from Cleta Mitchell, Counsel to the Santorum Committee, to
OGC Staff Attomey (October 19, 2012).

15 Givum that we have thus far been unable w stop: OGC’s ever-growing pre-RTB activity, we have endeavored to
ensure that respondunts will at least be afforded en bpportimity. See, e.g., MUR 6056 (Ptotect Colorado Jobs, Inc.),
Statement of Reasons of Vice Chairman Matthew S. Petersen and Commissioners Caroline C. Hunter and Donald F.
McGahn at 11 (“And if we assume arguendo that certain limited reviews of publicly available materials are
permissibly undertaken . . . then any unearthed facts or allegations that OGC uses to support RTB recommendations
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Instead, OGC relies on what is little more than anecdotal folklore. We have heard that in
the past, the Commission occasionally asked OGC to send a letter to a respondent to clarify what
was said in response to a complaint. There are vague citations to discussions that may have
occurred in past executive session deliberations of specific matters about the practice. But when
pressed, OGC cannot cite a specific matter. From such folklore, OGC has taken license to send
such letters in all matters as they see fit. The process, we are told, evolved “organically.” But,
importanily, OGC Ims been unhile to idaniify a Commissian vote empewering if ta comiuct whet
are, by any definition, pre-RTB investigations. Essentially, OGC kelieves that it has the power
to conduct these extra-statutory investigations through some crude intra-agency common law,
and that it takes the affirmative vote of four Commissioners to take it away.'® We disagree.

1. OGC’s pre-RTB Investigation is Contrary to the Act

The fundamental problem with OGC’s self-proclaimed power to begin investigating a
matter prior to a Commission vote is that it is contrary to the Act. The Act is clear that an
investigation is to begin only after the Commission votes to find reason to believe:

If the Commission, upon receiving a complaint under paragraph (1) or on the

basis of information ascertained in the normal course of carrying out its

supervisory responsibilities, determines, by an affirmative vote of four of its

members, that it has reason to believe that a person has committed, or is about to

commit, a violatian of this Act . . . the Comniissien shall, through its chaitman or

vice chairian, notify the person of the allaged violation. Sueh notification shait
set forth the factual basis for such alleged vialatiun. The Commission shall make

should be provided to respondents so that they may have a full and fair oppertunity to challenge them before the
Commission voties on those recommendations.”).

' During our tenure as Commissioners, we have made it a priority to roll back OGC’s extra-statutory, pre-RTB
investigative activities. We have scrubbed OGC’s draft Factual & Legal Analyses for citations to materials not
included in the complaint or response. We have declined to accept recommendations reliant solely on such
information. Thrangb it all, we have stated explicitly to OGC that its practices wre not welcome and muot stop. The
message, we aze sad to say, htas not been received — if anything, OGC seems to have become even more aggressive
with its pre-RTB activities.
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an investigation of such alleged vxolauon, which may mclude a field investigation
or audit, in accordance with the provisions of this section.!”

In fact, the legislative history of the Act demonstrates that Congress intended to place
limits on what the Commission could do prior to a finding of RTB. Early versions of S. 3065,
which President Ford ultimately signed into law as the Presidential Election Campaign Act
Amendments of 1976, contained language that expressly allowed pre-RTB investigations. As
reported initially by the Senate Rules Committee, the bill provided:

The Commission, upon recaiving a complaint under paragraph 1, or if it has

reason to believe that any person has committed a violation of this Act or of

chapter 95 or 96 of the Intarnal Revenue Code of 1954, shall notify the person
involved of such alleged violation and shall make an mvestzgatzon of such alleged
violation in accordance with the provision of this subsection.'®

However, the legislation that Congress passed was significantly different:

The Commission, upon receiving a complaint under paragraph 1, and if it has
reason to believe thut any person has commiied a violation of this Act, or of
chapter 95 or 96 of the Internal Revenue Code of 1954, or, if the Commission, on
the basis of information ascertained in the narmal course of carrying out its
supervisory responsibilities, has reason to believe that such a violation has
occurred, shall notify the person involved of such alleged vialation and shall
make an mvesngatwn of such alleged violation in accordance with the provisions
of this section.

This evolution shows that Congress did mot intend for the Commission to conduct an
investigation before finding RTB. The committee bill would have allowed the Commission to
“make an investigation” withbut subh finding, but the final hill required the Commission to find

RTB before it could do so. This was true whether the RTB finding was premised an & complaint

172 U.S.C. § 437g(a)(2) (emphasis added). See also 11 CFR § 111.10(a).

185, 3065, 94™ Cong. § 108 (1976), available at, Federal Election Commission, Legislative History of the Federal
Election Campaign Act Amendments of 1976, at 236 (1977) (emphasis added).

1% Federal Election Campaign Act Amendments of 1976, § 109, 90 Stat. 475, 483 (1976) (emphasis added) (current
version at 2 U.S.C. § 437g(a)(2)).
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or upon information ascertained in the normal course of carrying out its supervisory
responsibilities. Thus, in either case, a Commission finding of RTB became a condition
precedent for a Commission investigation. This remained true even when Congress amended the
provision again in 1979 into its substantially current form.

The American Bar Association recognized this in a 1982 report on the Commission’s
enforcement procedures: “The General Counsel is prohibited from requesting information from
the Respondent priur to a finding of Reason to Beliove.”2? It went en to explain: “The
Cemmission has concluded that any such communicaticn with the Respandent prior to a finding
of Reason to Believe is not authorived by the Act.2!

Other parts of the Act make clear that the decision to investigate is made by the
Commission and cannot be delegated. For example, 2 U.S.C § 437c(c) states that “[a] member
of the Commission may not delegate to any person his or her vote or any decision making
authority or duty vested in the Commission by the provisions of this Act...”? while 2 U.S.C. §
437d(a)9) includes among the list of Commission powers the power “to conduct investigations,”
which is specifically cross-referenced in 2 U.S.C'. § 437¢c(c) as a power that requires four

affirmative votes to exercise.

% Committee on Election Law, Section of Administrative Law, American Bar Association, Report on the Reform of
the FEC's Enforcement Procedures at 230 (1982).

3 1d, Importantly, the report noted that in some cases a respondent’s “written submission may raise minor questions
which the General Counsel and the Commission might wish to pursue prior to dismissing the complaint,” but the
report recommended only that “the Commission [and not the General Counsel] should have the authority to request
additicnal information frem the respondent.” Id. (emphasis added).

22 U.S.C. § 437c(c) (emphasis added).

2 Tha powrer to issue subposnas, order testimony, and require answers to questions is also vested in the
Cammission. See2 U.S.C. § 437d(a)(1), (3) & (4).
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The purpose of this requirement is obvious, and well-ingrained into the fabric of the FEC.
Before subjecting a political participant to the burdens of a federal investigation, there must exist
bipartisan support among the Commissioners themselves, where no more than three come from
the same political party. As the Supreme Court has noted, the Commission “must decide issues
charged with the dynamics of party politics, often under the pressure of an impending
election.””* Given these dynamics, “[i]t is therefore essential in this sersitive area [of cammpaign
reguiation] that the system af administration and enfaroement enacted ihto law doee not pmvide
roam for partisgn miause . . . .”2* In order to prevent such partisan minuses of the law, Congrees
enacted a number of safeguards into the Act, including the requirement that members of the
Commission be appointed with the advice and consent of the Senate, and that no more than three
members of the Commission be affiliated with the same political party.2 That it takes the
bipartisan support of at least four Commissioners to begin an investigation is central to the
structure that Congress created.

The General Counsel, by contrast, has no such power. The only statutorily enumerated
power of the General Counsel concerns the ability to make a recommendation to the Commission
as to whether there is probable cause to believe that a violation occurred in a matter, a power that
is contitpgent upon the Commission having already found RTB.? Certainly, the Gemeral Cousel

is a positiem eneated by the Act, but it is the Comreission who selects the General Counsel. This

% FEC v. Democratic Senatorial Campaign Committee, 454 U.S. 27, 37 (1981).

 KEC'v. NRA Political Victory Fund, 6 F.3d 821, 825 (D.C. Cir. 1993) (quoting HR. Rep. No, 917, 94th Cong., 2d
Sess. 3 (1976)).

%2 U.S.C. § 437c(a)(1). See also FEC'v. Democratic Senatorial Campaign Committee, 454 U.S. 27, 37 (1981)
(noting that the Commission is “inherently bipartisan in that no more than three of its six voting members may be of
the same political party.”).

L) tj.s.c. § 437g(2)(2) & (3).



138044240580

Statement of Reasons in MUR 6540
Page 10 of 29

differs from some other agencies, where the counsel is appointed by the President with the
advice and consent of the Senate, and has either statutorily enumerated decision-making power
or express delegation of power from an agency h'ead.. 2 The SEC, for example, has enacted
regulations per its statuﬁ that specifically delegates certain po.wers to conduct investigations,
disseminate information, and litigate matters on Behalf of the SEC to the Director of the Division
of Exnforcement and the General Counsel without a gpeciﬁc vote of SEC members.?? Neither the
Act nor the Commission has ever so-empoweied the Generel Counsel. Nor could the
Conmunission delegate sueh power, as the Aot expressly preoludes the delegation of certain
powers, including initiating an investigation.*

OGC’s usurpation of the Commission’s power to decide to investigate runs counter to the
Act in other ways. For example, the Act establishes two distinct methods by which an
enforcement proceeding may be initiated: (1) by a sworn complaint; or (2) “on the basis of
information ascertained in the normal course of its supervisory responsibilities....”>! In contrast
with the Act, OGC has created what is essentially a‘ hybrid between these two methods, where

they essentially conduct their own ad hoc review and supplement the complaint,*? while at the

2 The abuses by so-called independent “general counsels” at other agencies help to illustrate the wisdom of
Congress’ choice to have the FEC’s General Counsel answer to the Commission, as well as the four vote
requirement to launch an investigation or civil action. See, e.g., Kim Strassel, The Lord of U.S. Labor Policy, WALL
STREET JOURNAL: POTOMAC WATCH (July 4, 2013) _
http://online.wsj.com/article/SB10001424127887323899704578583671862397166.html.

¥ 17 CFR § 200.30-4 (delegating autharity to Director of Division of Enforcement), 17 CFR § 200.30-14
(delegating authority to the General Counsel). See also See FEC v. Machinists Non-partisan League, 655 F.2d 380,
387-88 (D.C. Cir. 1981) (comparing the FEC’s investigative statutory authority to other agencies such as the FTC
and SEC by saying “the FEC has no such roving statutory functions™).

02 U.S.C. § 437c(c).

312 U.8.C. § 436g(a)(2). Seealso 11 GFR § 111.3.

72 The conflation is apparent based upon the language used by QGC in its letters. On the one hand, they claim that
the information was obtained “[i]n the course of its review.” On the other hand, they invite the respondent to
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same time avoiding the Act’s due process protections afforded to respondents in complaint-
generated matters.

For example, in complaint-generated matters, the complaint must be under oath and
notarized, protecting respondents from anc;nymous accusations. Commission regulations further
require that complainants specify whether what is alleged is based upon personal knowledge, or
merely information or befief. Unsworn complaints are considered defective and will be returned
to the gumplaihant. By eontrast, news clips and other materials of the sort compiled by OGC are
not under oath, and yet are somehnw deemed by OGC to he a part of 2 complaint-generated
matter.”® Similarly, the Act demands that a proper complaint be forwarded to a respondent
within five days, and a respondent has a set time within which to respond, thus ensuring that
politically-sensitive matters do not unnecessarily drag on. Unfortunately, OGC oﬁén sends its
additional materials and investigative inquiries long after a respondent submits a response to a
complaint. Here, it was some five months later, that again, is wholly counter to the Act’s

processes.>® That OGC provides a copy of its materials to a respondent does not cure such

“supplement your response.” See e.g. MUR 6540 (Rick Santorum for President), Letter from OGC Staff Attorney
to Cléta Mitclwll, Counsel to the Santoruer Committae (Oct. 2, 2012).

% In fact, the Commission has already determined that news articles standing alone are insufficiently reliable to
support a reason to believe finding. This is not surprising, given the unreliability of modern media on issues of
campaign finence. See e.g. Jou Trotter, “Media Watch: New York Times levels serious — and incorrect — charges,”
Center for Competitive Polities, September 14, 2012; Brad Smith, “Another Post in the Never Ending Saga of Why
Media Reporting on Campaign Finance Reform so often Misinforms the Public,” Center for Competitive Politics,
July 28, 2012, Thus, thore are fandamentai isrues with relying on newspaper articlas as the seunrce af informotion
for finding RTR regardless nf the avenue in which they are usesl. Articles are natorieusly inaceurate and ars eften
reliant on anonymous sources. Also, especially in the modern age of Internet journalism, the rush to break a story
often takes precedence over the accuracy of the report. See e.g. David Carr, “The pressure to be a TV news leader
tarnishes a big brand,” NY Times, (April 21, 2013) http://www.nytimes.com/2013/04/22/business/media/in-boston-
cnn-stumbles-in-rush-to-break-news. html?smid=pl-share; Marisa Guthrie, “Boston Marathon Bombing: Rush to
Break News Burns CNN, Fox News,” The Hollywood Reporter, (April 17, 2013)

http://www . hollywoodreporter.com/news/ann-boston-marathon-bombisg-mistak-#41551. This leuds to a situution
where skepiicistn of amvespaper articles umed as tiw hasis for RTB is entirely necessury. Foriher, If anonymous
complaints arz prohihited by the Aet, it is illogical to pesmit the underlying basis far a campiaint 10 be an
anonymaus SOwze in a newspapar article. '

¥ In addition, OGC’s process uses a tremendous amount of Commission resources without Commission approval.
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defects. Although OGC claims that a response is not required, and that no adverse inference will
be drawn if a respondent chooses not to respond, as a practical matter this is not true. On the
contrary, a failure to respond will génerally result in the unsworn materials being deemed true. >
2. OGC’s Process is a Standardless Sweep

Given that the OGC’s pre-R'TB activities are con.trary to the Act, it ought to come as no
surprise that there is no publicly-available, Commission-approved process governing such
activity. Thuos, it is understandable why even experieacad practitioners are aenfuseii by OGC’s
service af additional materials, sometimes months after they file a response to a complaint.
What is not understandable iz why, even assuming that OGC’s pre-RTB machinations were
lawful, there is no set process governing them. Instead, according to the now-public OGC
version of the draft Enforcement Manual, > OGC apparently thinks it has free reign to conduct
(or not conduct) pre-RTB investigative activities without any guiding or limiting principles. F. o.r
example, OGC attorneys are guided by a “non-exhaustive” list of so-called “public information
sources” that are, according to the draft manual, “available for factual research.”>” But as a
practical matter, a non-exhaustive list is no list at ail. It masks a standardless process where OGC

can review whichever articles and other documents they wish and send whatever they desire to

% Conflating complaint-generated and non-complaint-generated matters also creates unnecessary confusion
regarding 2 U.S.C § 437g(a)(8), the provision that permits complainants to sue in limitad circumstances. Although a
complainant can sue in some instances regarding the Commission’s treatment of the complaint, what about the
materials compiled by OGC that were not in the complaint? Would the complainant, now-plaintiff, have standing to
sue not only on the claims and information contained in the complaint, but also those that arose during OGC’s pre-
RTB investigation? We would think not, but would OGC argue a lack of standing in such a suit? By investigating a
respondent prior to a Commission reason to believe vote, OGC has placed the Commission in an untenable position:
OGC has essentially taken sides on a matter, ceases to be a dispassionate counsel to the Commissior, and instead
becomes de facto counsel w the complainant. Yet, it is the same OGC that, in the eveat the Commission declines to
find RTB, is then tesked with defending that decision in the event ¢fa 2 U.8.C § 437g(e)X(8) suit.

3 This draft was maxie public on June 26, 2013, which was after the file in this matter was giosed. See
Mempranthinn fromi Anthony Herman, General Cousrel tn The Commission an OGC Enforcensmt Manuad (“OGC
Proposal”) (Jime 26, 2013), available at http://www.fae.gov/agenda/2013/mtgdoc_13-21-b.pdf\.

1d at42.
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the respondent for comment. Critically, there is nothing mandatory about the practice. In some
matters, OGC appears to conduct extensive extracurricular research (some recent matters
generated in excess of 80 pages of materials not contained in the complaint), whereas in others,
no additional materials are generated. Worse, the use of materials tends to be selective, where
OGC will mine inculpatory articles and forward those to respondent, yet somehow generally
omit exculpatory information in its submissions to either respondents or the Commmission.. Not
only is the scope of the pre-RTB investigation left entirely to the discretion of individual OGC
atiorneys, so is the intensity of the purstit. In some matters, mo pre-RTB letters are sent. In other
cases, one letter is sent. And yet in other cases, aumerous letters asking a variety of questions are
sent.3® In some cases, letters are sent to persons who are simply mentioned in a complaint,
accusing them of potentially violating federal law.3® And such letters are sent on Commission
letterhead, which by its very nature suggests that such inquiries are undertaken with the
imprimatur of the Commission.*’

It is precisely this sort of standardless sweep that courts have time and time again

chastised. As Justice O’Connor has explained, the law “must not permit policemen, prosecutors,

3% Because such letters arenot made a part of the public record when a matter closes, it makes it impossible to cite to
specific examples.

% This is counter to what courts have told the FEC it must do in the naming of respondents. See e.g. Nader v. FEC,
823 F. Supp. 2d. 53, 67 (D.D.C. 2011) (“The FEC has not identified any statutory or other authority for the
proposition that, despite the Act's clear language, it has discretion to natify whomever it wants as ‘respondents’ to
the administrative complaint. The statute clearly strips the agency of that discretion.”). Further, this practice seems
at odds with the Supreme Court’s view on the impermissibility of “branding” by the government without notice.
Wisconsin v. Constantineau, 400 U.S. 433, 435, 437 (1971) (striking down a law permitting the Chief of Police to
post public notice “[i]n essence . . .giving notice to the public that he has found the particular individual’s behavior
to fall within one of the categories enumerated in the statutes” without ndtice or liearing to appeal, holding “[w]here
a person’s good nawmne, reputatios, honer, or integrity is at stake because of what the government is doing to him,
notioe and an opportunity to be heard are essential.”).

“0 In rare cineumstances, in the interests of due process, we have tacitly agraed to pexmit OGC to communicate with
respondents to clarify thair respense.
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and juries to conduct a standardless sweep . . . to pursue their personal predilections.”! Such
standardless review raises also serious due process and equal protection issues.*> The DC Circuit
said this specifically about the FEC: “Plainly, mere ‘official curiosity’ will not suffice as the
basis for FEC investigations . . . 3 Unfortunately, the current ad hoc, extra-statutory decision-
makiné appears to turn on just that: official curiosity. This may unnecessarily expose the
Commission to accusations of partisanship, ideological fervor, or selective prosecution* of the
sort that could be mitigated were the Act foliowed.
3. Proper Precedure

We are not suggesting that the Cammission turn a blind eye to illegal activity reported in
the news that cries out for investigation. On the contrary, the Commission has already spoken to
the issue in its Directive 6, which expressly instructs staff on how to bring newspaper articles
and other similar sources before the Commission. Under that Directive, the Commission
established a process to properly handle non-complaint-generated matters. These may arise
either through referrals from “operating divisions of the commission” or through referrals from
“other agencies” or “public government documents.”” If news articles are the source for an
enforceﬁ!ent matter, “[t]he Commission will take the ultimate responsibility for determining

whether ar not to apen a MUR based vn such accounts,” amd “[a] staff member must requast the

! City of Chicago v. Morales 527 U.S. 41, 65 (1999) (internal quotations and citations omitted) (O*Connor, J.,
concurring).

42 See Bush'v. Gore, 531 U.S. 98 (2000) (holding that mannal recounts lacking specific standards of determining
voter intent failed to satisfy the minimum requirements needed to prevent an arbitrary treatment of voters as required
by the Equal Protection Clause).

8 FEC v. Machinists Non-partisan League, 655 F.2d 380, 388 (D.C. Cir, 1981) (footnote omitted).

4 See FEC v. Central Long Island Tax Reform Immediately, 616 F.2d 45, 55 (2d Cfr. 1980) (Kaufman, J.,
concerring) (“such bureaucracies feed upen speech and almost ineluctably come te: view unrastraized exytression as
a political ‘evil’ to be tamed, muzzled, or sterilized”).

45 Federal Election Commission, Directive 6 “Handling of Internally Generated Matters” (Apr. 21, 1978).
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General Counsel, the Staff Director, or a Commissioner to prepare a memorandum to the General
Counsel outlining the alleged violation. The supporting news accounts should be attached to the
memorandum. This signed originating memorandum and accompanying news account will be
submitted by the General Counsel to the Commission along with his or her recommendation as
to whether or not a MUR should be initiated.”*

The proper course of action here would have been for OGC to request that the
Commission initiate a separate non-complaint-generated matter based on these articles. Lomng
ago, the Geeeral Counsel cenfirmed that in complaint-generated matters- where there are also
additional materials such as news articles, the pre-MUR procedure of Directive 6 was the means
by which such materials would be considered.*’ If the Commission, by a vote of four of its
members, agreed with this request, OGC could then move to merge that proceeding with this
matter, which too could only be done by a vote of four members of the Commission. To do

otherwise, would be contrary to the Act and Commission protocols and would place OGC in an

“ Id. at 4-5.

“7 In the past, even sitting Commissioners have submitted memorandums to the Commission regarding allegations in
newspaper articles, consistent with Directive 6. See MUR 3540 (Prudential Securities, Inc.), Memorandum from
Commissioner Potter to the Commission Re: Discussion of Possible Pre-MURs (Mar. 6, 1992) (circulating press
articles to the Commission for discussion of whether a pre-MUR was warranted). Rather than following this
established procedure, OGC has recently concocted another justification for their wultra vires pre-RTB investigations.
They now claim that section 111.8 confers broud power on the Gerreral Counsel and allows OGC to aveid Directlve
6. Unforturietely for OUC, the history of section 111.8 contradicts their receat reading, and in fact, at the time of its
promulgation, OGC mmede clear that Directive 6 would resunin as the approgriate pre-MUK procedure. See Meoting
of tae Federal Electiun Comnrission, Jan. 11, 1980 (Coninaissinmer Joan D. Aikens: “Are we saying here that,
partimlerly sn:a rafarnyl from anether agracy, that we’re net geing to have any more Pre-Murs, it wiil just go to the
— auiamatically gn to the £first stage, or will we continue to Pre-Mur?” Assistant Gonera! Coursel Patricia Fiori: “The
Pre-Mur procedure has not been put inta the regulations, but that wauld still be a part of the Commission’s
procedures the same way it is now.”); id. (Special Deputy to the Clerk of the House Douglas Patton, representing
Edmund L. Henshaw, Commissioner Ex Officio: “How would you handle what is, if not in terms of,, that sort of fall
in between internally gerrerated and a complaint? We’ve had some in the past like, you know, employees of the
Commission, in terms of briuging atreation, I think, to a newspaper arthele thr example and . . .” General Counsel
Charles N. Bteel: “That’s the Pre-MUR procedwe, basicaRy.”). Although section 111.8 empowers the General
Counsel to recommend RTB tased dpan mnterials obtained in the narraui course of the Comumission’s ruparvisory
powars, it is the Commission ami not OGC tlrat defires what is in the normal counse, which the Cemmission has
done via Tiirectiva 6. Whetitor or et Diractive 6 goay heyond the Act by dedlrring something it cencedas to be
extraerdinary (and thus, not normal) within the Coraxaission’s “nonmal course” is not an iarue raised in this matter.
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untenable position. OGC has an obligation to follow Commission procedures in its
investigations, non-complaint-generated matters, and handling of news articles. If
supplementary news articles are present and discovered by OGC properly, those should form the
basis of a non-complaint-generated matter, which could be merged with an existing complaint-
generated matter if the Commission determines that is appropriate.

But OGC did not do this. Instead, it appears OGC spent a significant amount of time
investigating the circurhstances sutrounding ths allegatians in the camplaint before it submitted
its report to the Commaission. After doing so, it — without Commiszion approval — sent nine |
articles to Respondents “to review this information and supplement [their] response, if [they]
would like to do so.”*® Therefore, OGC engaged in an investigation prior to a vote on RTB, and
then supplemented the complaint with the results of its research when it included multiple
instances of information gleaned from those extraneous articles in its report to the Commission.
Since the news articles OGC discovered in its pre-RTB investigation were not properly before
the Commission, we have excluded their contents in our analysis.*

II. ANALYSI
A. Attendance at Corporate Events
We now turn to the substantive issues raised by the complaint, the first being Santorum’s

attendance and speech at the February 17 MFFC event. It is generally unlawful for a corporation

“8 MUR 6540 (Rick Santorum for President), Letter from OGC Staff Attorney to Cleta Mitchell, Counsel to the
Santorum Committee (Oct. 2, 2012).

“ 1t is not readily apparent to us that even if the articles were considered, the result would change. The articles seem
to suggest that Clark certainly wanted Santorum to win, and that he subjectively hoped that his efforts via the MFFC

- would help Santorum’s electoral effort. Even if that is true, however, we fail to'see how his subjective intent is

relevant, given that the Supreme Couzt has s«id that such subjective determinations have ma place in the
administration of campaign finance law. Federal Election Commission v. Wisconsin Right to Life, 551 U.S. 449,
472 (2007) (“To the extent this evidence goes to WRTL's subjective intent, it is again irrelevant.”).
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such as MFFC to make a “contribution” to a Federal candidate.’® However, Commission
regulations set forth several examples of types of political communications a corporation may
make without being considered a contribution, and a number of advisory opinions have
expressed the view that under certain circumstances, the costs of activities involving appearances
of candidates for Federal office would likewise not constitute a contribution under the Act.

First, Comnission regulations expressly perait corporations to spomsor q:eetings,
conventions, and other fimctions attended by Federal candidates.”! For exanplu, corporatiors
may host federal candidates at events aitended by its “reeiricted olass,” i e., management and
administrative personnel and stockholders. In some instaeces, corporations may also invite
“guests of the wmomﬁoﬁ who are being honored or speaking or participating in the event,”
which includes individuals outside the corporation’s restricted class.”> To avail itself of this
regulatory permission, certain restrictions apply. First, discussions between the corporation and
the candidate relating to the candidate’s campaign plans, projects, and needs are deemed
impermissible, and would transform the appearance into an impermissible in-kind contribution.
Second, the express advocacy of the candidate’s election at the event is not permitted, either by
the corporation, the candidate, or the audience. As the Commission explained in the relevant
regulatory Explanation & htstification, doing so would tramsform the event “into little more than

a campaign rally.” Finally, with respect to Prusidential candidates, the carparatien does nat

W2USs.C. §441b.
5! See 11 CFR § 114.4(b)(1).

52 Id. See also Explanation and Justification, Corporate and Labor Organization Activity; Express Advocacy and
Coordination with Candidates (“1995 E&J”), 60 FR 64267-68 (December 14, 1995).

B1d
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need to invite all candidates, but all candidates must be given a similar opportunity to appear if
they so request.**

Here, Respondents have shown that this was not a “Santorum rally,” but rather an issues-
oriented forum, thus consistent with Commission regulations. First, not only were all of the
candidates in the primary “given a similar opportunity to appear,” each was provided advanced
notification beyond that required by the regulation.”> Second, the complaint does not allege or
otherwise present any evidence that thene was any express advooaey of Santarum’s election. The
respanse explains that there was none end emphasizes that the forum was policy-oriented.*
Likewise, there is no evidence there was any sharing of the Santorum: campaign’s needs, plans,
and strategies between the campaign and MFFC beyond what was necessary to schedule
Santorum’s attendance. Although MFFC’s president was an unpaid volunteer for the campaign,
the complaint does not allege any facts demonstrating that he was in a position to know the
campaign’s plans, projects, and needs beyond that needed to organize Santorum’s attendance at
the MFFC event. In fact, the MFFC president has vehemently denied any illegal coordination
with the campaign.’’

Finally, because the event was promoted to MFFC’s “membership and supporters,” and
classified by those involved in its planning and implementation as a “forum,” the attendees may

fit into the regulation’s allowanse for those “participating in the event” to be “other guests” of

11 CF.R. § 114.4()(1)(ii). See aiso 1995 E&J at 64267 (there is no requirement that the corporation give
advanced notification ta the other candidates whenever they invite one to appear).

%5 MUR 6540 (Rick Santorum for President), RSFP Response at 1; MFFC Response at 2-3. See 11 C.F.R. §
114.4(b)(1)(ii); 1995 E&J at 64267 (noting that “commenters’ expressed concern that [providing notification to
other candidates in advance of an event] would be unworkable™).

% MUR 6540 (Rick Santorum), RSFP Response at 1.

" MUR 6540 (Rick Santorum for President), MFFC Response at 2.
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the corporation.’® Given that the Commission has never precisely defined “participating” in this
context, an enforcement matter is not the proper vehicle to define that term.*® This is particularly
true given that the response can be read as showing that attendees can and did take an active role
in the program by not only listening to the speakers, but asking them questions and eliciting
further explanations of their opinions on how faith and values are properly intersected with
public policy issues. Therefore, the event of February 17, 2012 was not a “rally” for Santoram.
The interaction between the campatgn amd MFFC, including its president, is the type of event
contemplated by Commission regulations and is a permissible forn of corparate
communication.5

Even if MFFC’s sponsorship of the February 17 forum did not fall within the scope of
section 114.4(b)(1), this does not end the analysis, nor necessarily convert the event into a
Santorum campaign rally. In a number of advisory opinions, the Commission has concluded that
the costs of activities involving candidate appearances would not constitute a prohibited in-kind
“contribution” to ;he candidate, even when such an appearance does not come squarely within
any of the regulatory exceptions to the corporate contribution ban. Among the many advisory
opinions issued by the Commission addressing this issue, Advisory Opinion 1996-11 (National
Right to Life Conventionis, Inc.) an@ 1980-22 (American lron and Steel Inetitute) are
indistinguishable in all immterial aspects from the MFFC forum. In 1996-11, the Cammission
concluded that the requester could invite candidates to speak at its event — evza if attended by

people outside the restricted class — so long as several conditions were followed: (1) no one

3% 11 CFR. § 114.40)1).

%9 See FCC v. Fox Television Stations 132 S. Ct. 2307, 2317 (2012) (“{2] fundamental principle in our legal system
is thes faws which regulate persons or entities must give fair notive of corrdact teat is forbidden or svgmired”).

% See 11 CF.R. § 114.4(b)(1).
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involved in the event expressly advocated the nomination, election or defeat of any candidate;
(2) there would only be brief mentions of the speaker’s candidacy; (3) there would be no
solicitation, making, or acceptance of contributions to the speaker’s campaign; and (4) there
would be no distribution of campaign materials at the event.5! Likewise, in 1980-22, the
Commission permitted a corporation to sponsor “town meetings” about the future of the steel
industry that included federal candidates because “the purpose of the ‘town meetings’ [was]
primarily to serve as & forum for diseussion i preblems of e steel industry and that the averall
context of these meetings will be limited to effecting that primary purpose.” Other AOs :nd
Commission matters have reached similar results.*

The MFFC event is the sort of event that the Commission has not previously deemed
impermissible. Here, as was similarly the case in 1980-22 and 1996-11, the event’s primary
purpose was not a campaigning, but instead the discussion of faith-based policies and issues

where not only Santorum, but clergy, attended and spoke. As explained in the response, the

¢! Advisory Opinion 1996-1t (Natienal Right to Life Cenventions, Inc.) at 5-6. Cf MUR 6540 (Rick Ssatorum for
President), FGCR at fn 63 (misciting Advisory Opinion 1996-11(National Right to Life Conventions, Inc.) for the
proposition that the events in that instance would be “campaign related™ when the very next sentence from the one
quoted in the FGCR concludes the activity in question, though subjectively campaign related, was permissible and
not an in-kind contribution).

82 Advisory Opinion 1980-22 (American Iron and Steel Institute) at 2.

% See, e.g., Advisory Opiniums 1992-06 (Duke] (and advisory opinions citesd 1herein) (concludiitg that a university’s
spansprehip of a speech by and payments of travel expenses and an honorarium to a presidential candidate were not
contributions or expenditures in the Act); 1992-05 (Moran) (concluding that a candidate’s participation in two
“public affairs forums” paid for by a local cable station was not prohibited by the Act); 1981-37 (Gephardt)
(concluding that a candidate’s participation in “public affairs forums” hosted by corporate production company was
not for the purpose of influencing a federal election). See also Advisory Opinion 2012-29 (Hawaiian Airlines, Inc.),
Draft B (concluding candidaes could appear at a function hosted by a corporation with attendees from outside that
corporation®s restricted class without a corporate contribution resulting to the candidates); /d, Certification of
Agenda Document No. 12-61-A (August 27, 2012) (Draft B failing 3-3 with Commissioners Hunter, MvGahn,
Petersen voting in the affirmative and Commissiouers Bauerly, Weither, and Weintraub dispenting). See also MUR
6459 (lowa Faith and Fruedoni Coilition, ef al.), Staerernt of Reazons of Commissioners Caroline C. Hurner, Ellen
L. Weiniraeb, Dorsid ¥. McGatin i, Cynthia L. Bawerly, Mathew S. Peterson, ind Steven T. Walther (rejenteig
OGC recommendaticn to find newsan to believe thnt a corporation hosting sevem! candidates to stténd o issues

forum was an impermissibie corporate in-kind cantributien “for several reaeons”).
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forum provided its members and supporters the opportunity to hear from, and engage with,
community leaders and discuss faith and values, and the role those play in shaping public
policy.%* Similar to the AOs, there is no evidence of communications expressly advocating the
nomination or election of Santorum (or the defeat of others),®* and there is no accusation that
there was any solicitation, making, or acceptance of campaign contributions for the candidate in
conneetion with the activity. Thus, consistent with previous advisory opinions where policy and
issue events were not campaiga events, the issue evant here was not a Santosum campaign event
and, thus, did not regult in a prohibited in-kind contribution.

To conclude that this forum was somehow transformed into a campaign rally by the mere
presence of a candidate would have damaging effects across the political spectrum in terms of
grassroots participation. Whether issues-oriented organizations or party committees, local
leaders have events throughout an election season that are attended by candidates in order to
draw attention to the organization’s or party committee’s concerns and policies. Categorizing
these as campaign events could result in the events being effectively banned. The Commission
has never previously overreached that far, but determining that the MFFC forum at issue in this

matter was actually a Santerum rally would do just that.% Indeed, the Commission has

% MUR 6540 (Rick Santorum for President), MFFC Response at 2.

8 See, e.g FECv. Christian Coalition, 52 F. Supp.2d 45, 63 (D.D.C. 1999) (concluding that the FEC was incorrect
in its allegations that a speech made by Ralph Reed on behalf of a pro-family organization during the 1992 general
election contained express advocacy).

% The FEC, in exercising its discretionary power, must avoid serious constitutional doubt where possible. See
Arizona v. Inter Tribal Council of Arizona, No. 12-71, slip op. at 16 (U.S. June 17, 2013) available at

http://www.su ecourt.gov/opinions/12pdf/12-71_7148.pdf (“[V]alidly conferred discretionary executive
authority is properly exercised ... to avoid serious constitutienal doubt.”). See also Edward J. DeBartolo Corp. v.
Fla. Gulf Coast Bldg. & Constr. Trades Council, 485 U.S. 568, 575 (1988) (“[W]here an otherwise acceptable
construction of a statute would raise serious constitutional problems, the Court will construe the statute to avoid
such problems unless such construction is plainly contrary to the intent of Congress.”); NLRB v. Catholic Bishop of
Chicago, 440 U.S. 490, 500 (1979) (“In a number of cases the Court has heeded the essence of Mr. Chief Justice
Marshall's admonition in Murray v. The Charming Betsy, 2 Cranch 64, 2 L.Ed. 208 (1804), by holding that an Act of
Congress ought not be construed to violate the Constitution if any other possible construction remains available.”).
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previously determined that an event where campaign materials of a candidate were present did
not convert that event to a campaign rally for that candidate.” Here, Respondents categorically
state that no candidate materials were allowed or present at the MFFC forum.58

Therefore, Rick Santorum’s attendance at the MFFC forum in February of 2012 was not
illegal. Nothing in the record indicates it was a campaign event or a Santorum campaign rally,
and all of the requirements to exempt it from the definition of “contribution” were adhered to by
the Respondents. Thus, there is no teason {0 believe that any of the Respondents violated thas
Act with regards to this event.

B. General Allegations of Coordination

In addition to its specific allegations surrounding MFFC’s February 17 event, the
complaint also generally alleges that “all of MFFC’s expenditures were coordinated with
Santorum for President” and thus “those expenditures were in-kind contributions to Santorum for

President.”’® Yet, the complaint fails to identify any of these alleged in-kind contributions with

Certainly, construing the Act to ban a faith based rally, particularly where the factual record demonstrates thet it was
not simply a de facto campaign rally, raises serious constitutional issues which our analysis avoids.

7 Tennessee Democratic Party, Final Audit Report of the Commission at 10-11(2006 Election Cycle).

% MUR 6540 (Rick Santorun for President), MFFC Response at 2; MUR 8540 (Rick Santorum for President),
RYIP Response atl, 2,

® Furthienore, the evam couid not be a coordinmed coimmumication undor 11 CFR § 109.21. Although this type of
activity could be considered a “communication” under 11 CFR § 114.4 (“Disbursements for communications
beyomd tho zestricted. clasy in connection with a Fedemi electios.”), it cannat sniisfy the cantent prang of 11 CFR §
109.21(c) since that requires the communication to either be an “electioneering communication™ under 11 CFR §
100.29 or a “public communication” under 11 CFR § 100.26. A forum is certainly not an “electioneering
communication,” nor is it a “public communication” because it does not come within any of the specific examples in
the definition, or “any other form of general public political advertising.” Per the statutory constriction canon of
ejusdem generis, speaking at ai event cannot Ye general public political advertising because it is wholly dissimilar to
advartising via television, radio, print, or télephene. See Antonin Scalia & Bryan A. Garner, Reading Law: The
Inerprotation of Logal Tents at 199-213, Antanin Scalin & Bryin A. Gumix (2012) (de€ning the ejurdem generis
cammsin as the pringiple thet “[w]hare general vmrds follow an znnmeration nf two er mom things, they apnly enly ta
persans or things of the sae general kind or class specifically mentioned” and descriking its history and paactical
application).

" MUR 6540 (Rick Santorum for President), Complaint at 2.
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any specificity. It premises this allegation solely on the fact that Clark, the president of MFFC,
was also a volunteer for the Santorum campaign. The complaint then leaps to conclusions,
claiming that Clark was “an agent of Santorum for President as its Michigan Statewide
Grassroots Coordinator.””!

Whether or not Clark was an agent of the Santorum campaign does not answer the
question of impropér coordination. Even if Clark was some soﬁ of agent of the campaign for
some pumposes, thet is not particuiarly izelpful in proving immermissible caprdination, because
agency anly bogins the legal analysis. Commission regulatioes provide that iny expanditure will
be considered an in-kind contribution to a candidate if it is made “in cooperation, consultation or
concert with, or at the request or suggestion of” a political candidate or an “agent thereof. "> An
“agent” of a Federal candidate is defined as “any person who has actual authority, either express
or implied, to engage in” a specific list of activities involving the ability to effect a
communication.” But the determination of whether spending was done “in cooperation,
consultation or concert with, or at the request or suggestion of” a candidate or his agent is
determined by the three-part test contained in 11 CFR § 109.21.

The cemplaint does ot present any analysis or facts thut support the application of
sectian 109.21. Instead of presenting facts, the complaint seems to rely on the “when there’s
smoke, there’s fire” spectdation that the Commissien has already detemmined is insufficient to

justify an investigation.” The complaint fails to provide a single example of any communication

.
™ 11 CFR § 109.20.
" 11 CFR § 109.3.

™ See MUR 4960 (Hillary Rodham Clinton for U.S. Senate Exploratory Committee, Inc.), Statement of Reasons of
Commissioners David M. Mason, Karl J. Sandstrom, Bradley A. Smith, and Scott E. Thomas at 1-2 (“The
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by MFFC, besides the event held on February 17 discussed above, that was somehow
coordinated, let alone whether any communications come within the content prong of the
coordination rule.” Likewise, the regulation is communication-specific, i.e., it states that “[a]
communication is coordinated if . . . .” Generalized accusations of “coordination” are thus
insufficient under the regulation. Thus, even if Clark were an agent of the campaign that does
not answer the relevant question: Was a specific communication made based on the type of
insider campaign infoonation contemplated by the regutation? The complaint comes woefully
short in establishing that Clark poasessed that sort of infarmation, let alone that he used it on
behalf of MFFC.

Even the complaint’s assertion that Clark was an agent of the campaign is lacking. It
provides no evidence that Clark was an agent of RSFP beyond his supposed title of “Michigan
Statewide Grassroots Coordinator.””® The responses make clear that not only was this not
Clark’s official title — he was a volunteer to RSFP, not a staff member or paid consultant — but he

had no authority to act on behalf of the campaign.” Thus, there is no evidence he was an agent

Canenission may find ‘reasca to bielieve’ only if a complaint sets forth sufficient apecifie facts, which, if proven
true, would constitute a violation of the FECA. Complaints not based upon personal knowledge must identify a
source of information that reasonably gives rise to a belief in the truth of the allegations presented. ... Unwarranted
legal conclusions from asserted facts, see SOR in MUR 4869 (American Postal Workers Union), or mere
speculation, see SOR of Chairman Wold and Commissioners Mason and Thomas in MUR 4850 (Fossella), will not
be acoepéad as troe.” (some citations omitted)). See alsa MUR 5467 (Michacl Moore), Firil General Cownmel's
Repeat, at 5(“Puroly spcculetive charges, especially whep acoompanied by a direct refutation, de not form an
adequate basis to find a reasum to helieve that a violation of the FECA kus occurred.” (quating MUR 4960 (Hillary
Rodham Clinton for U.S. Senate Exploratory Committge, Inc.), Statement of Reasons of Commissianers David M.
Mason, Karl J. Sandstrom, Bradley A. Smith, and Scott E. Thomas at 3))); FEC v. Machinists Non-Partisan
Political League, 655 F.2d 380, 388 (D.C. Cir. 1981) (“[M]ere ‘official curiosity' will not suffice as the basis for

FEC investigations . . .”).

75 See MUR 6540 (Rick Santorum for President), FGCR at 18 (“[W]e do not currently have information that MFFC
made any expenditures in counection with the 2012 election other than these relating to the Rally....”).

% MUR 6540 (Rick Santorum for President), Compiaint at 2.

7 MUR 6540 (Rick Santorum for President), MFFC Response at 2; see generally MUR 6540 (Rick Santorum for
President), RSFP Response at 2 (“There were no discussions at any time — substantial or otherwise — between the
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of RSFP, and therefore there is no way to find coordination between MFFC and RSFP simply
because he had a role in both organizations.”® More importantly, without a communication or
any other type of expenditure made by MFFC placed before the Commission in this matter, there
is no evidence of an in-kind contribution made by MFFC to RSFP.

OGC'’s arguments on this point are unavailing and either ignore or invert past
Commission actions. OGC recommended an investigation in this matter “to determine if MFFC
made othcr expenditures in connection with tho 2012 presidential eloetion that were eoordinnted
with the Santorum Committee” and recommended the Commission find RTB a vialation
occurred because “a reasan-to-believe finding is appropriate when “the available evidence in the
matter is at least sufficient to warrant conducting an investigation.’”””> But, the appropriate
standard is that there is a reason to believe a violation has occurred, and not the lesser standard of
a reason to investigate. Indeed, the Commission has in past years recommended to Congress to
change the Act to the more lax “reason to investigate” standard, which to date Congress has
declined to do.® We know of no authority that permits the agency to take matters into its own
hands and rewrite the Act to its own liking. Likewise, although the Commission’s policy cited
by OGC talks about a reasox: to investigate, the purpose of that policy statement was not to
change the standard reemired by the Act, but instead to niake clear that a RTB finding was a

MFFC and the candidate or any agent or representative of the Santorum campaign regarding the needs, activities,
plans or projects of the Santorum camnpaign . . . .”).

™ See generally MUR 6368 (Friends of Roy Blunt), First General Counsel’s Report (recommending a finding of no
reason to believe coordination existed because of a lack of conduct prong satisfaction when the complainant’s
allegations were based on a “close relationship” and interactions between the respondents).

™ MUR 6540 (Rick Santorum for President), First General Counsel’s Report at 19 (quoting Statement of Policy
Regarding Commission Action in Matters at the Initial Stage in the Enforcement Process, 72 Fed. Reg. 12,545 (Mar.
16, 2007)).

% See Legislative Recommendations in 2003, 2004, and 2005 FEC Annual Reports.
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preliminary step rather than a final legal determination. *! Thus, this clarification was a reaction
to a misperception that a RTB finding was the equivalent to a conclusive, final determination that
a treasurer violated the law and does not on its face jettison years of prior Commission precedent
regarding RTB.®
In fact, the Commission has stated that: “[tJhe Commission may find reason to believe
only if a complaint sets forth sufficient specific facts, which, if proven true, would constitute a
violation of the FECA.”®® This standard for determining the sufficiency of a coraplaint
essentially minics a verified complaint ureder a fact pleading standard.* However, merely
because a complaint may appear to meet this standard it does not end the analysis; the
Commisﬁon cannot find RTB until it allows respondents to explain why the Commission should
not act on the complaint:
(2) A respondent shall be afforded an opportunity to demonstrate that no action
should be taken an the basis of a complaint by submitting . . . a letter or
mepmrandum setting forth reasons why the Commission should take no
(b) %;ogomnﬁssion shall not take any action, or make any finding, against a
respondent other than action dismissing the complaint, unless it has

considered such a response or unless no such response has been served upon
the Commission. . . .

¥ Statement of Policy Regarding Commission Action in Matters at the Initial Stage in the Enforcement Process, 72
Fed. Reg. 12545 (Mar. 16, 2007) (“Thus, the Cosmmission is issuing this policy statetment to essist cemplainants,
respondents, and the publia in uminrstanding the Commission’s findings at this stage of the enforcement process.™).

® Jd. (“Commission ‘reason to believe’ findings have caused confusion in the past because they have been viewed
as definitive determinztions that a respondent vielated the Act.”).

* MUR 4960 (Hillary Rodham Clinton For U.S. Senate Exploratory Committee, Inc.), Statement of Reasons of
Commissioners David M. Mason, Karl J. Sandstrom, Bradley A. Smith and Scott E. Thomas at 1 (emphasis added).

. Has opposed to notice pleading, fact pleading serves as a higher bar that complainants st meet before being

entitled to discovery. This serves several important purposes: notice, issue narrowing, pleading facts with
particularity and eliminating meritless claims. Compare, e.g., South Carolina Rules of Civil Procedure, Rule 8
(similar to the federal rule with the important distinction timt the State practice requiring pleading of the facts (rather
than a “stateznent of the claim™) is retained) with Fed. K. Civ. P 8(a)X2) (“a claim for relief must contain . . . a short
and plain statement of the claim™).

% 11 CFR. § 111.6; see also 2 U.S.C. § 437g(a)(1);.
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This at least requires some minimal assessment by the Commission of the facts and their
credibility as well as the law before finding RTB. The Commission cannot find RTB unless it
considers a properly submitted response, and the Commission cannot investigate alleged
violations until it makes this finding. Together, these requirements provide procedural
safeguards that protect respondents from frivolous complaints mezmt to harass, tnwarranted or
premature discovery, and streamline enforcement by excluding innocuous respondents while
allowing the Commiusion to better focus iis resources. But this proesdure aiso nmeams that the
response must be given more weight than its litigation analogue: the “answer,” where a
defendant’s denials generally are tested through formal discovery.

Remarkably, OGC acknowledges a lack of such specific facts regarding any other
expenditures by MFFC,% and thus they fail to meet even their watered down “reason to
investigate” standard. In other matters, the lack of such information has led OGC to the opposite
result. For example, in MUR 5467, OGC explained that “[p]urely speculative charges,
especially when accompanied by a direct refutation, do not form an adequate basis to find a
reason to believe that a violation of the FECA has occurred.”®’ Likewise, in MUR 4545, OGC
stated: “While the evalldble evidence is inadequate to determine whettrer the costs [associated
with President Clinton’s train trip to the Democratic Nationnl Convention in August 1996] were

properly paid, the complaisant’s allegations are not sufficient to support a finding of reason to

% MUR 6540 (Rick Santorum for President), First General Counsel’s Report at 18.

% MUR 5467 (Michael Moore) First General Counsel’s Report at 5 (quoting MUR 4960 (Hillary Rodham Clinton
for U.S. Senate Exploratory Committee, Inc.), Statement of Reasons of Commissioners David M. Mason, Karl J.
Sandstrom, Bradley A. Smith, and Scott E. Thomas at 3).
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believe....”*® Ultimately, as the D.C Circuit explained to the Commission long ago, “[m]ere
‘official curiosity’ will not suffice as the basis for FEC investigations ....”*

OGC’s arguments are particularly wide of the mark in the context of coordination. The
FEC’s confusion and hostility regarding the difference between campaign activity and 1ssue
support, which has resulted in-unwarranted investigations into supposed coordination, is well-
known and long-standing. For example, multiple extensive investigations were pursued against
the Christian Coalition and its affiliatcs after the distribution ef voter guides contalning issue
advacacy during the 1990, 1992, 1994, and 1996 elections, which “absorbsd substantial
Commission resources....””° The FEC claimed that the organization had coordinated its guides
and other activities with multiple campaigns, and thus had pm;/ided them with an impermissible
corporate in-kind éonu'ibuﬁoﬁs. After extensive litigation, the District Court of the District of
Columbia ruled that those types of activities could not be prohibited as they were protected by
the First Amendment.'

As a reaction to this overreach, the Commission adopted the content prong of its
coordination regulation. Such a rule requires that there exist some specific facts regarding a

communication that, assuming suffieient conduct, would be dexmed a campaign

 MUR 4545 (Clinton-Gore *96 Primary Committee, Inc.), First General Counsel’s Report at 17.
8 FEC v. Machinists Non-Partisan Political League, 655 F.2d 380, 388 (D.C. Cir. 1981).

% MUR 3975 (U.S. Term Limits), General Counsel’s Report at 14 (Sept. 10, 1996). Interestingly, the file on MUR
3669 (Christian Coalition) is not available on the FEC’s MUR Archive at http://www.fec.gov/IMUR/. See also Mark
Hemingway, IRS's Lerner Had History of Harassmem Inappropnate Religiows Imumea at FEC May 20 201 3
Weekly Standard, http://www.weeklystand /b s-lerner-had-hi Ara ent-inaj lig
inquiries-fec_725004.himl?page=1 (describ]ag FEC lawyers questlomng nespondents of MUR 3669 on the topics
of their prayers).

1 FEC v. Christian Coalition, 52 F. Supp.2d 45 (D.D.C. 1999).
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communication.” In other words, the rule is designed to (1) separate campaign speech from
issue-related advocacy, and (2) prevent the Commission from undertaking the sort of free-
ranging intrusive investigations of the sort imposed on the Christian Coalition, among others.
Unfortunately, it seems OGC is recommending a return to those dark days. To do so would
require us to ignore the current regulation.”
II3. | CONRCLUSION

Ultimately, there was insufficient credible evidence presented to support finding reason
to be;lieve that any of the kespondents violited the Act. For tho foregeing reasceis, we voted to

reject OGC’s recommendation to find reason to believe that the Respondents violated the Act.

AT 7 /zfj//z

DONALD F. McGAHN 11
Vice Chairman

(_MC éHu/C:" 7/791/3
OLINE C. HUNTER Date’
Commissioner

%2 Notice 2002-27: Coordinated and Independent Expenditures, 68 Fed. Reg. at 427 (Jan. 3, 2003) (“The
Commission is including conteht standards in the final rules on coordinated eommunications to limit the new rules
to communications whose subject matter is reasonably related to an election.”).

% OGC'’s approach is reminiscent of the approach taken by some Commissioners in Advisory Opinion Request
2011-23 (American Crossroads). There, although all agreed that the requestors proposed communications would not
be “coordinated” within the meaning of 11 CFR 109.21, some Commissioners still claimed that such speech would
be prohibited due to the general application of the statute. AO 2011-23 (American Crossroads), Statement of Chair
Cynthia E. Bauerly and Comunissionet Ellen L. Weintraub. Remarkably, when confronted with essentially the same
facts in an enforcement matter regarding a Democrat candidate, those same Commissioners supported OGC’s
recommendsatien agrimt findiitg coondination, an the grounds that tho commusifeations did nct come within the
reach of i regulation. MUR 6502 (Nehtnaka Demnocretic State Caotral Conrmiitee) Firat General Connsel’s Roport
at 8-13; id., Factual & Legal Analysis; id., Certification dated July 10, 2012. It ssems that the nevel argument that
the regulation is not the exclusive rule of law, and that there still exists a ntore generalized and und=fined statutary
basis to ban speech, only applies selectively. We know of no authority granted to an administrative agency to
disregard its regulations in such 2 manner, let alone selectively.



