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In the Matter of

New York Senate 2000 and Andrew Grossman, in
his official capacity as treasurer

Hillary Rodham Clinton for U.S. Senate
Committee, Inc. and Harold Ickes, in his
official capacity as treasurer

Senator Hillary Rodham Clinton

Stan Lee Media, Inc.

David Rosen

Peter F. Paul

Stan Lee
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GENERAL COUNSEL’S REPORT #2

I. ACTIONS RECOMMENDED

Find probable cause to believe that New York Senate 2000 (“NYS 200;),” “Committee”)
and Andrew Grossman, in his official capacity as treasurer, violated 2 U.S.C. § 434(b) and
11 C.F.R. § 102.17(c)(8)(i)(A); approve the attached conciliation agreement; |

find no reason to believe that the

remaining respondents violated the Act or regulations and close the file as to them.
II. BACKGROUND'

This matter concemns the failure of NYS 2000, a joint fundraising committee, to report over
$700,000 in in-kind contributions in connection with an August 12, 2000 joint fundraising event,

billed as “The Hollywood Gala Salute to President William Jefferson Clinton and Hillary Rodham

! The activities that are the subject of this matter occurred prior to November 6, 2002, the effective date of the
Bipartisan Campaign Reform Act of 2002 (“BCRA”), Pub. L. 107-155, 116 Stat. 81 (2002). Therefore, all references
to statutes and regulations pertamn to those that were 1 effect prior to the implementation of BCRA.
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Clinton.”? See 2 U.S.C. § 434(b) and 11 C.F.R. § 102.17(c)(8)(i)(A). NYS 2000 served as the
fundraising representative for the committees that participated in the event, which included Hillary
Rodham Clinton for U.S. Senate Committee, Inc. (“Clinton for Senate’), the Democratic
Senatorial Campaign Cofnmittee (“DSCC”) and the New York State Democratic Committee.

On July 6, 2005, this Office hand-delivered the General Counsel’s Brief (“GC Brief™),
incorporated herein by reference, to counsel representing respondents. As discussed below and in
the GC Brief, the factual record developed during the investigation shows that the true cost of thé
event exceeded $1.2 million; however, NYS 2000 reported total event expenses of only $519,077.
The event raised $1,072,Ql 5 in direct contributions (i.e., checks written directly to NYS 2000 in
response to event solicitations, all of which were reported) and over $1.1 million in in-kind
contributions. Our investigation has shown that NYS 2000 failed to disclose $721,895 of these in-
kind contributions. A detailed breakdown of the goods and services that comprised this amount
was provided to Respondents along with the GC Brief. See Attachment 1 (expense charts).

Our Brief also shows that NYS 2000 was aware these costs were never reported in
connection with the August 12, 2000 event, identified in NYS 2000’s disclosure reports as “Event
39.” Most of these costs were in the form of in-kind contributions made by corporate entities
controlled by Peter Paul, with promoter Aaron Tonken assisting with procuring and paying for

some of the vendors using an account funded by the same entities. In addition, although the

As further explained 1n the GC Brief, on May 27, 2005, National Finance Director David Rosen was acquitted of two
counts of causing false campaign finance reports to be filed with the FEC in connection with the August 12, 2000
event. See United States v. David Rosen, No. CR03-1219-AHM (C.D. Cal.). In addition, although we had concluded
the investigation prior to the tnal, we did not have access to certain key witnesses such as Rosen, who had asserted his
Fifth Amendment privilege in response to a Commission subpoena in 2004. In June 2005, we obtained and reviewed a
transcript of the entire tnal — 1n which Rosen took the stand — and included relevant portlons in our July 6, 2005
General Counsel’s Brief.
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needed to prepare its reports was readily accessible, NYS 2000 did not engage in any rigorous fact-
gathering, let alone any inquiry of those who purportedly possessed the relevant information.
There is no evidence that NYS 2000 was denied access to any of this information.

On September 9, 2005, after granting Respondents’ request for a ﬁﬁy—day extension to file
a response (with commensurate statute of limitations tolling), Respondents submitted their Reply
Brief to the Commission. Respondents summarize their arguments as follows: (1) the GC Brief
disregards evidence showing that Respondents “did their best” to file accurate reports; (2) the GC
Brief “relies on the assertions of convicted and acc1-1sed felons;” and (3) the pursuit of this matter
“serves no reasonable end.” Reply Briefat 9, 17, 20.

As discussed below, NYS 2000’s Reply Brief fails to rebut the evidence set forth in the
GC Brief showing that Respondents were aware of substantial unreported costs and made no effort
to gather readily available cost information. In fact, most of the arguments adduced in the Reply
Brief are wholly irrelevant to the legal issues at the core of this matter. Accordingly, we
recommend that the Commission find probable cause to believe that NYS 2000 and
Andrew Grossman, in his official capacity as treasurer, violated 2 U.S.C. § 434(b) and 11 C.F.R.
§ 102.17(c)(8)(I)(A).
III. DISCUSSION

A. NYS 2000 Knew of Substantial Unreported Event Costs

NYS 2000 does not dispute that it filed grossly inaccurate disclosure reports. Although

NYS 2000 asserts that Rosen “vehemently denied the Government’s allegations” during his trial,

* Pursuant to 11 C.F.R. § 102.17(c)(8)(1)(A), jomnt fundraising representatives such as NYS 2000 shall report “the total
amount of contributions recerved from prohibited sources during the reporting period, if any, as a memo entry.”
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see Reply Brief at 8, it does not appear to challenge specifically any of the numerous facts in the
GC Brief showing that he knew about substantial unreported costs.

First, NYS 2000 does not dispute that Rosen acted as the Committee’s agent in planning,
coordinating, and overseeing many aspects of the event. Moreover, the Committee’s treasurer and
others understood Rosen’s responsibilities to expressly include collecting contribution and expense
information for the disclosure reports, especially Event 39. NYS 2000 also does not dispute that
Rosen was based primarily in Los Angeles from mid-July 2000 through the August 12 event,
overseeing the planning of the event out of Stan Lee Media’s offices. In fact, in the two weeks
pi'ior to the event, Rosen maintained an office just down the hallway from Peter Paul while Paul
was writing checks to cover most of the unreported expenses;’ some witnesses even recalled Paul
writing checks in Rosen’s presence while complaining about increasing costs.

Second, the Reply Brief does not directly dispute witness accounts that Rosen was present
when large concert costs were discussed. These witness accounts suggest that NYS 2000, through
Rosen, was aware that the concert portion cost at least $500,000 and perhaps mﬁch more —
substantially higher than the $300,000 reported by NYS 2000. NYS 2000 notes that two of the
five witnesses who provided such accounts — Ray Reggie and Jim Levin — recently pleaded guilty
to unrelated fraud charges, as acknowledged in the GC Brief. NYS 2900 apparently suggests,
without directly stating so, that Reggie’s and Levin’s sworn testimony should not be credited in
light of their plea agreements. However, nowhere in the Reply Brief does NYS 2000 cail into
question the veracity and accuracy of the accounts of three other witnesses who had similar

recollections of Rosen’s knowledge of unreported concert costs.

* Rosen admutted using office space and equipment at Stan Lee Media without reporting the value of such use,
attributing 1t to “poor judgment” on his part. See David Rosen testimony, Rosen Trial Transcript at 50-54 (May 25,
2005).
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Third, the Reply Brief does not directly contest the considerable evidence of Rosen’s close
involvement with other goods and services provided at the event, as set forth in the GC Brief.
NYS 2000 omits any discussion of Rosen’s involvement in coordinating the vendors, such as his
close dealings with the printing vendor. For example, even though Rosen admitted that he signed
his name on each page of the invitation drafts (including his notation “Ok to Print”), NYS 2000
failed to report the entire $45,645 cost of printing those invitations. As another example, even
though Rosen admitted that boxes of music CDs were stored in his office at Stan Lee Media and
that gift bags with multiple CDs were distributed to guests at the event, NYS 2000 failed to
disclose the costs of any of the 7,000 CDs given away.

Finally, NYS 2000 offers no direct rebuttal of evidence in the GC Brief indicating that Paul
and Rosen had discussions about escalating costs. Although Rosen denied at trial that Paul had
ever complained to him about costs, several witnesses support Paul’s claim that the pair had
numerous, often contentious discussions about spiraling costs in the days leading up to the event,
suggesting that NYS 2000 was provided with knowledge about the true scope of event expenses.

B. NYS 2000 Made Little or No Effort to Collect Readily Available Cost Information

NYS 2000’s primary mitigation argument appears to be that the GC Brief “disregards the
mass of evidence showing that Respondents did their best to file accurate reports.” Reply Brief at
9. This argument not only ignores the basis of NYS 2000’s liability for underreporting — that
NYS 2000 had knowledge of substantial unreported costs and failed to report them — but it is not
supported by any facts, let alone a “mass of evidence.”

NYS 2000 asserts that it established and implemented “rigorous procedures” to track its
financial activity. /d. at 10. The weakness of the examples NYS 2000 provides, however,

illustrates just how little was done to ensure the Committee that it obtained adequate information
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for its disclosure reports. The first example it provides is an employment agreement with Rosen,
which required him to “comply with the FECA and other applicable laws in the conduct of his
official duties.” Id. It is unclear how such an agreement supports NYS 2000’s contention, as it
only states the indisputable fact that NY'S 2000 and its agents were subject to the Act’s
requirements and does nothing to show how those requirements were met with regard to Event 39.
Second, the Reply Brief suggests that “[p]erhaps the best testimony to the reasonableness
of the Committee’s procedures can be found in the audit the Commission conducted in this matter .
...” Id. NYS 2000 emphasizes that the audit generated no findings regardilng NYS 2000’s
recordkeeping or the accur.acy of its reporting with regard to Event 39. The main purpose of the
limited audit authorized by the Commission was to clarify uncertainties regarding the total amount
of contributions and how those contributions were allocated and distributed, in order to determine
whether any of the participating committees made or accepted excessive contributions.” We
concluded that thgy did not. The audit did not focus on the unreported costs that are the subject of
this report. With regard to those unreported costs, it seems obvious that the auditors could only
review records maintained by NYS 2000 to support its disclosure reports. Since NYS 2000 failed
to disclose $721,895 in event costs and claimed to have no knowledge or record of them, not

surprisingly, the Audit Division’s analysis of records obtained from NYS 2000 did not address

those missing costs.’ In any event, the fact that NYS 2000 produced cost information for less than

5 Although Commussion’s regulations require a “umque 1dentifying title or code” to be assigned to fundraising
expenses 1n 2 comnuttee’s reports, see 11 C.F.R. § 104.10(a)(1), this rule does not extend to contributions or to the
distribution of fundraising proceeds. Accordingly, the reports filed by NYS 2000 and the participating commuttees did
not 1dentify the contnbutions raised directly from Event 39 or any other particular fundraising event sponsored by
NYS 2000. In addition to conducting the linmted audit of NYS 2000 pursuant to 2 U.S.C § 437g(a)(2), the
Commussion’s Audit Division provided valuable mput to this Office throughout the course of the investigation.

¢ The only exception was a minor $550 expense for the use of an image m the tribute journals distributed at the event.
During the audit, NYS 2000 produced an invoice from the vendor but 1ts reports did not reflect any such expense. See
Attachment 1 at 8 ($550 mmvoice from Stock Illustration Source).
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half of the expenses incurred in connection with Event 39 does not inspire confidence about the
“reasonableness” of its procedures.

Third, NYS 2000 asserts that it made “extensive efforts” to collect the cost information for
the event, see Reply Brief at 9, but does not provide any relevant examples. NYS 2000 claims
“there was little detailed information that either David Rosen or [NYS 2000] could have obtained
about the disbursements . . . to which Paul and Tonken did not control access . .. .” Id. at 17.
There is no evidence, however, that NYS 2000 actually attempted to obtain it or that they made
any requests or inquiries that were unheeded or rebuffed. As noted in the GC Brief, cost
information from the vendors and payors was readily available to NYS 2000; the investigation
uncovered no evidence that any vendors or individuals involved in planning, producing and paying
for the event prevented Rosen, compliance consultant Burns, treasurer Grossman or anyone else
with NYS 2000 from obtaining complete and accurate information.

NYS 2000 specifically challenges the assertion in the GC Brief that it had access to all
invoices and other information from which it could collect and report the printing costs: “That
information was kept by [reception and dinner planner] Bretta Nock after she and Tonken engaged
the printer, Pat Waters . . . . Waters testified at trial that she had no knowledge of Rosen receiving
any invoices . . . .” Reply Brief at 18. NYS 2000 fails to state, however, whether it made any
effort to obtain the printing invoices or cost information. NYS 2000 does not claim that Nock or
Waters prevented them from obtaining this information, and our investigation revealed no such
evidence.

NYS 2000 repeatedly asserts that Rosen relied on Nock to maintain budget spreadsheets
and to provide him with invoices and cost information for Event 39, citing her supporting trial

testimony. See, e.g., id. at 7. Although there appears to be conflicting testimony about the extent
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to which Rosen relied on Nock, such evidence is immaterial in light of facts demonstrating he was
aware of substantial costs not included in the final budget (e.g., $400,000 in missing concert
expenses). Moreover, although Nock may have prepared preliminary budget documents for
Rosen, she did not vouch for their accuracy, even testifying that she e-mailed a budget spreadsheet
to Rosen with the note “Fill in as you deem appropriate” — meaning that Rosen was to “adjust the
budget to his specifications” because “it wasn’t my jurisdiction to adjust his; budget.”’

By focusing on Nock, NYS 2000 seems to imply that its reliance on the final budget
spreadsheet revealed to be inaccurate during the trial (as admitted by Rosen) was reasonable and
justified. However, if Rosen and NYS 2000 had undertaken even a cursory review of the items
listed in the budget, they would have likely identified several glaring omissions, e.g., the lack of
any travel and lodging expenses associated v;/ith the performers, the lack of expenses for gift items
that Rosen knew were handed out to guests and that he admitted were stored in his office, and the
omission of over $100,000 in printing costs for items that Rosen personally approved, such as the
invitations. The weight of the evidence demonstrates that NYS 2000 conducted little or no effort
to verify the accuracy of its reported figures.®

Finally, NYS 2000 asserts that “the issue of its motive is highly relevant,” claiming that

NYS 2000 had “no incentive whatsoever to report incorrectly the source or amount of in-kinds”

7 See Bretta Nock testimony, Rosen Trial Transcript at 130 (May 18, 2005). Rosen testified that he “didn’t really
understand what she meant” by her e-mail comment so he *“just ignored 1t.” See David Rosen testimony, Rosen Trial
Transcript at 163 (May 24, 2005).

8 The GC Brief also noted that two months before the deadline of the FEC report at 1ssue, Clinton campaign
spokesman Howard Wolfson appeared to publicly acknowledge that NYS 2000 recerved a $1 million in-kind
contribution 1n connection with the event, a figure close to the actual -kind total of $1.1 million and far higher than
the approximately $400,000 in reported mn-kinds. Lloyd Grove (“The Reliable Source”), Jerry Springer Drops in on
‘A Silly Show’, WASHINGTON POST (Aug. 17, 2000). The article stated, “As for the rest of the estimated $1 mullion-
plus cost, [Wolfson stated that] ‘1t was an in-kind contribution.  and not a check.” NYS 2000 asserts that Wolfson
was not aware of the amount “just four days after the event,” but 1t does not state whether 1t made any attempts to
venfy the accuracy of the figure in response to the press account. See Reply Brief at fn. 3.
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from the event. Reply Brief at 13. Liability, however, does not turn on whether a motive is
established.’ The fact remains that NYS 2000 did not disclose substantial costs for Event 39.
Therefore, we recommend the Commission find probable cause to believe that New York Senate
2000 and Andrew Grossman, in his ofﬁciai capacity as treasurer, violated 2 U.S.C. § 434(b) and
11 C.F.R. § 102.17(c)(8)(i)(A).

IV. CONCILIATION
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V. DISCUSSION OF OTHER RESPONDENTS

The Commission previously voted toitake no action with regard to Clinton for Senate,
pending the results of the investigation. Based on the results of the limited audit, we determined
that Clinton for Senate I;aid more than its minimum allocated share of expenses for the joint
fundraising event, which it was permitted to do. See 11 C.F.R. § 106.6(a). Accordingly, Clinton
for Senate did not accept any “advancements” of prohibited or excessive funds from the other
participants, or from any other sources in connection with the August 12, 2000 event. See 2 U.S.C.
§§ 441a(f) and 441b(a); 11 C.F.R. § 102.17(b)(3)(ii). In addition, Clinton for Senate appears to
have éroperly reported its share of gross contributions as contributions from the original
contributors, pursuant to 11 C.F.R. § 102.17(c)(8)(1)(B). Therefore, we recommend that the
Commission find no reason to believe that Hillary Rodham Clinton for U.S. Senate Committee,
Inc. and Harold Ickes, in his official capacity as treasurer, violated any provision of the Act or
regulations in connection with this matter, and close the file as to them.

The Commission previously voted to take no action with regard to Senator Clinton pending
the investigation of this matter because the complaint and responses provided no basis either to
dismiss the complaint outright or to open an investigation. Any potential liability of
Senator Clinton would be based on whether she knowingly accepted prohibited or excessive in-
kind corporate contributions. Because the investigation has shown that Clinton for Senate did not
accept any “advancements” of prohibited or excessive funds from the other participants, it would
appear that Senator Clinton similarly did not accept any illegal contributions. Therefore, we
recommend that the Commission find no reason to believe that Hillary Rodham Clinton violated

any provision of the Act or regulations in connection with this matter, and close the file as to her.
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The Commission previously took no action with regard' to Peter Paul pending the
completion of the investigation. Although Paul suggested in his complaint that he may have made
“illegal contributions” in connection with the event, the audit and investigation have indicated
otherwise. Based on the allocation method used by NYS 2000, which we have determined was
appropriate, Paul’s in-kind contributions were all legally abcepted by the DSCC’s non-federal
account. Accordingly, we recommend that the Commission find no reason to believe that
Peter F. Paul violated any provision of the Act or regulations in connection with this matter, and
close the file as to him.

In light of uncertainties as to the role of Stan Lee and Stan Lee Media, Inc. in connection
with the August 12, 2000 event, the Commission took no action pen;iing the outcome of the
investigation. Because we have determined that no prohibited corporate contributions were
accepted by NYS 2000, it does not appear that Stan Lee Media, Inc. or its then-chairman Stan Lee
incurred any liability concerning the event. Accordingly, we recommend that the Commission find
no reason to believe that Stan Lee or Stan Lee Media, Inc. violated any provision of the Act or
regulations in connection with this matter, and close the file as to each of them. -

Despite playing a key role in the filing of inaccurate disclosure reports, David Rosen does
not appear to share any liability for the violations of NYS 2000 because, under the Act and
regulations, personal liability for reporting violations only flows to the treasurer. See 2 U.S.C.

§ 434; 11 C.F.R. §§ 104.14(d), 104.1 and 104.3. Further, since Paul’s contributions were legally
accepted by NYS 2000 and its participating committees, Rosen cannot be held liable for accepting
corporate or excessive in-kind contributions. Accordingly, we recommend that the Commission
find no reason to believe that David Rosen violated any provision of the Act or regulations in

connection with this matter, and close the file as to him.
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VI. RECOMMENDATIONS

1.

Find probable cause to believe that New York Senate 2000 and Andrew Grossman,
in his official capacity as treasurer, violated 2 U.S.C. § 434(b) and 11 C.F.R.
§ 102.17(c)(8)()(A).

Approve the attached conciliation agreement.

Find no reason to believe that Hillary Rodham Clinton for U.S. Senate Committee,
Inc. and Harold Ickes, in his official capacity as treasurer, violated any provision of
the Act or regulations in connection with this matter and close the file as to them.

Find no reason to believe that Hillary Rodham Clinton violated any provision of the
Act or regulations in connection with this matter and close the file as to her.

Find no reason to believe that Peter F. Paul violated any provision of the Act or
regulations in connection with this matter and close the file as tg him.

Find no reason to believe that Stan Lee violated any provision of the Act or
regulations in connection with this matter and close the file as to him.

Find no reason to believe that Stan Lee Media, Inc. violated any provision of the
Act or regulations in connection with this matter and close the file as to it.

Find no reason to believe that David Rosen violated any provision of the Act or
regulations in connection with this matter and close the file as to him.
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10.  Approve the appropriate letters.

2/22/05 P Y sl
Date Lawrence H. Norton
General Counsel

A e Lo, /
‘Rhonda J. Vosdingh
Associate General Counsel

for Enforcement

b Sy bo
Sidney Racke

Assistant General Counsel

Thomas J. Andgrsen
Attorney

Attachments:
1. Expense chart spreadsheets
2. Conciliation Agreement
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